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Srinivasalu Naidu v. Hamakrisna Naidu 

363 (2) 

•Srinivasatbatbacbar v. Sriuivasatbatba- 
cbar 259 

Sriramulu v. Firm of K. Sriramulu 55 

*Sri villiputtur Municipal Council v. Aru- 
nachala Nadar 332 

Subba Naicker v. Solaiappa 624 

Subba Rao v. Ankamma 110 

Subbarao v. Bbimalingam 913 

Subbaraya Gbeltip.r v. Sellamutbu Asari 184 
Subbaraya Devai v. Sundaresa Devai 5 

Subbarayya Goundau v. Virappa Cbettiar 
Bank FB 861 

Subbaraya Sastri v. Seetha Ramaswami 664 
Subbarayudu v. Pandivi Satyanandam 609 
Subbayya v. Veerayya 65 (1) 

Subbiab Iyer v. Ollicial Receiver, Tinnc- 
velly 25 

Subbiab Pillai v. Mutbiah 657 

Subbiab Piliai v. Nollayappa Pillai 366 

Subramania Ayyar v. Arunacbalam Cbet- 
tiar 95 

Subramania Ayyar v. Bomer Cooty Ilaji B70 
Subramania Ayyar v. Emperor 279 (l) 

•Subramania Ayyar v. Swamikannu Cbotty 413 
Subramania Cbetti v. INIabalaksbmi Am- 
mal G59 

Subramaniam Cbettiar v. Subbiab Ayyar 563 
•Sundarathanmmal v. Paramaswami Asari 883 
Sundaresa Ayyar v. Subba Rao 258 

Suranna v. Subbarayudu S71 

Suryaprakasa Rao v. Venkata Diksbitalu 844 
Susai Lazar \iliavaraya v. Ramaswami 
Naidu 710(1) 

•Swaminatba Ayyar v. Official Receiver of 
South jMalabar 

Swaminatba Ayyar v. Taluk Board, Nan- 


nilam 


681 


•Swaminatba Odayar v. Kalyanarama Ay- 

yanpr 594 

Swaminatba Odayar v. Natesa Iyer 710 (2) 
Swamy Babu v. Union Board, Narasanna- 

pet 79J 


♦ 


•Thangachi Ammal v. Mohamed Moideen 
Maricair 231 (2) 

Tbangavelu v. Narayana Padayacbi 352 

Thayammal v. Sankaranarayana Pillai 836 

Thiagaraja v. Vedathanni 48 

Tbillaikannu Achi v. Abdul Kadir 126 

Thirumala Chariar v. Atbimoola Karya- 
layar ' 629 

•Thirupatbi Ayyangar v. Yegnammal 568 

•Tripura Sundaramma v. Abdul Kbader FB 418 

Universal Mutual Aid & Poor Houses Asso- 
ciation, Ltd., Madras v. Thoppa Naidu 16 

Valliammal v. Official Assignee, Madras 74 

Vancbeswara Sastri v. Narayana Ay3’ar 251 (2) 
Varadappa Rao v. Mabadeviah 94 

Vasamsetti v. Tatavva 179 

Vellayammal v. Palaniyandi Ambalam 856 

*Venkanna v. Subbavya 800 

••Venkatachalam Pillai v.Setbnram Rao FB 822. 
Vonkatacbalapatbi Nidbi, Ltd. v. Nanj- 
appa Goundan 299 

Venkatadri Apparao v. Cbakrapani Rao 521 

•* Venkatanandam, In re 380 

•Vcnkatanarasimbam v. Subba Rao 867 

Yenkatanarasimba Ramchandra Rao, In 
re 858 

Venkatapatbi v. Balappa 429 

•Vonkatappayya v. Punnaya FB 631 

Venkatarama Ayyar v. Krisbnaswami 133 (1) 
Venkatarama Ayyar v. Somasundara Van- 
adyar 224 (2) 

Venkatarama Cbotty v. Angathayammal 471 

Vonkataraman v. Sivaguriinatha Cbettiar 639 

•Venkataratnam v. Butcbayya 306 

Venkatarayanim Garu v. Maharaja of Pit- 
ta pu ram 427 

Vonkata Reddi v. Dorasami Piilai 63 

Venkatasubba Rao v. Emperor 270 

Vonkfttasubbayya v. Venkata Lakshmayya 

’ 65 (2) 

Venkatatbirisami Naidu v. Kasthuriranga 
Appaswami Naidu 4 qX 

•Veukatesha Kamatbi v. Villa Bhakta 465 

•Virayya v. Parthnsaratbi Appa Rao 690 

Viswasundara Rao v. Pallamaraju . 665 (2> 

Vittala Hedge v. Sheenappa Shetty 872 

•Vyravan Cbettiar v. Official Assignee of 
Madras 3^ 

Yegnanarayanamurtbi v. Babikrishnayya 411 

Zaralndar of Kballikote v. Sivaram Bcvarta 
Patnaik 231 (1) 




SUBJECT Index 

Absence of Star denotes Cases of Provincial or Small Importance. 

^ Indicates Cases of Great Imptortance. 

^ ^ Indicate Cases of Very Great Importance. 


Accounts 

Mere filing of accounts and ex- 
hibiting them does not prove various 
items in them — Other corroborative 
evidence is necessary 756a 

Defendant making claims as to items 
in account to be taken in suit, is not 
required to pay court-fees on sums 
claimed ^ 353 (l) 

Administration 

Suit ior — Proper parties — Next of 
kin and intermeddler with estate are 
proper parties 74c 

Adverse Possession 

Decision of survey officer breaks ad- 
verse possession 279 (2)c 

Arbitration 

Arbitration outside suit is a fact to 
be established like anything else 471/ 

Benami 


Fraud — Property conveyed at re- 
venue sale benami for effecting fraud — 
Fraud Committed — Property sold by 
benamidar to third party — Beal owner 
cannot set up benami as defence to suit 
by third party 457 

Burden of proof is on party alleging 
it 137c 


Person purchasing property in wife’s 

name Wife is benamidar unless'other- 

wise proved 137/ 

Benamidar 

* Benamidar mortgagor — Transferee 
from heirs of benamidar can sue for 


redemption and mortgagee is estopped 

from denying right of mortgagor 635 
Cattle Trespass Act (10 of 1871) 

S. 22 — Pleader’s fees cannot be 
awarded 502 

Certiorari 


^ Writ of Erroneous decision on law 
point is no ground for issuing writ when 
G^rcised within jurisdiction 133 (2)5 
1^2*0)^^^ Religious Trusts Act (14 of 

Ss. 5 and 6 — Non-compliance with 
order under S. o for filing accounts 
amounts to breach of trust by virtue of 
S. 6— Suit under S. 92. Civil P. C., is 
competent without sanction of Advocate- 
General even by person other than in- 
dividual who obtains order under S. 6 

854(1 


Chit fund 

Subscriber agreeing to pay future 

instalments and in case of default of any 

one instalment, all future instalments to 

become due cn date of default — Default 

danse is not penal 725 

Civil Procedure Code {5 of 1908) 

S. 2 — Application under S. 4 (2), 

Madras Agency Tracts Interest and Land 
Transfer Act (1 of 1917), is not suit and 
order refusing it is not decree 695 

S. 2 — Preliminary decree — Appeal 

against preliminary decree withdrawn 
and dismissed — Time for applying for 
final decree is three years from such 
order of dismissal 442 

^ S. 2 — Decree creating a charge — 

Property brought to sale in execution — • 
Order under S. 52. Provincial Insolvency 
Act, stopping sale is not appealable 1525 

S. 2 (l5) — Order passed on payment 

of costs — Advocate has authority to ac- 
cept and legal consequences flow from 
such act even if advocate has accepted 
without realizing consequences 410(? 

S. 2 (17) — Beceiver to manage pro- 
perty and collect rent on commission is 
public officer 105a 

S. 9 — Claim to exercise right of 

worship is cognizable by civil Court 

726a 

S. 9 — Suit for mere '^honours” does 

not lie 264 

S. 11 — Principle of res judicata can- 
not be ignored on ground that reasoning 
in previous decision can be attacked on 
particular point 925a 

S. 11 — Suit to recover arrears of 

kattubadi — Argument that previous de- 
cision was given with respect to previous 
years has no bearing whether or not 
decision therein acts as res judicata 9255 

S. 11 — For application of res judi- 
cata, Court which tried previous suit 
must be competent to try subsequent 
suit — Decision by former Court on point 
which it was not competent to try may 
be disregarded and is not res judicata 

9135 

S. 11 — Suit by endorsee of promis- 
sory note against maker and endorser — 
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Maker flenyin^ execution of note — 
I'.nrlorser receipt of considera- 

tion but pleading that be is unnecessary 
]nrty — Court upholding maker’s plea 
and dismissing suit as against endorser 
on ground that there was no cause of 
action disclosed against him in plaint — 
Subsequent suit against endorser is not 
barred by res judicata 868 

S, 11 — Decision as a result of gross 

negligence of guardian does not operate 


as res judicata as against minor 


806 // 


‘S’. 11 — Decree wholly in favour of 
■party — No issue decided against such 
party is res judicata in subsequent suit 

770 

S. 11 Execution — Dismissal of — 
^^'ant of notice to judgment-debtor will 
not prevent operation of res judicata 
against judgment creditor 745a 

b. 11 Suit against defendants 1 to 
6 alleging to be in possession of decea- 
sed s property Deceased by will giving 
life interest to defendant 2 and vested 
remainder to defendant 4 — Defendants 4 
to G exonerated before trial — After decree 
2 dying Execution taken against pro- 
perty coming to defendant 4 — Defendant 
4 not being judgment-debtor or his legal 
representative, property in her bands 
nannob be proceeded against — Non-ap- 
pearance by her to application for trans- 
fer of decree cannot create constructive 
res judicata 508a 

‘S. 11 S. 11 is not applicable to 
execution proceedings but analogous 
principles can bo applied 466/; 

11 ^ Execution proceedings — 
Party not appearing and not being heard 
Unless summons has been declared to 

be served principle of res judicata will 
not apply 

‘S’. 11 Execution proceedings — 
Execution taken for amount greater than 
that mentioned in decree — Failure of 
judgment debtor to appear is not res 
judicata 466c 

11 — High Court cannot interfere 
with wrong decision on point of res judi- 
cata ^ ^ 231(1)/; 

11 — Execution — Decision in, that 
land being not service inam was saleable 
Collector subsequently deciding land 
to be service inam — Fresh execution 
against portion of same survey number — 
Previous order held operated as res judi- 
‘Cata — Collector’s decision though ordi- 
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narily binding did not afifect question — 

130a 

‘S’. 11 Decision against Municipal 
Council is binding against its chairman 

59a 

'S. 11 — lorroneous decision on point 
of law i3 not res judicata — But subse- 
quent decision cannot atTect rights un- 
der former decision 59/) 

‘S. 11 — S. 11 is not exhaustive 9a 
‘S. 11 — Rea judicata applies to in- 
solvency proceedings — Receiver’s appli- 
cation for setting aside alienation dis- 
missed — Creditor cannot again apply 

9/» 

S. 13 — Foreign judgment — Appeal 
dismissed — ‘'Judgment in that suit” is 
appellate and nob original judgment 

511a 

*'^4 13 — Ex parte decree of foreign 
Court passed without jurisdiction — De- 
cree transferred to British India for 
execution- “Application in foreign Court 
to set aside decree — Decree is nullity 
and continues to be inexecutable in 
British India 393 

■ 13 Ex parte foreign decree in 

personam against British subject not re- 
siding there at date of action will not be 
executed by British Courts 112a 

.S\ 13 Entering into partnership in 
foreign country is not submission to its 
jurisdiction in matters connected with 
partnership 112/) 

^ 13 (/)) Ex parte decree under 

summary procedure of Ceylon is not on 
merits within S. 13 (b) 544 

1^ Suit by vendor to enforce 
dpecibc performance of contract to pur- 
chase laud is suit for land — Suit by 
vendee is covered by proviso to S. 16 

16 — Suit by vendee for refund 
of purchase money which has been made 
charge on property — Court in which 
property is situated has jurisdiction 

436/‘ 

1"^^ DistiDcb causes of action 
against several defeiulants can be combi, 
ned in same suit if there is some common 
question of law or favt 622 

N. 21— Acquiescence of parties can- 
not give jurisdiction 346/) 

34 Amendment allowed on pay- 

ment of costs Accopbanoe of costs al- 
lowed — EtYocb stated 410/) 

35 Person continuing appe^al 
under 0.22, R.IO — Dismissal of appeal — 
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Such person is liable for full costs of 
respondents and not costs incurred from 
date of his application under O. 22, R. 10 

411^ 

S. 35 — Costs are in discretion of 

trial Court — High Court will seldom 
interfere unless some principleJs invol- 
ved 224(1) 

S. 35 — Bad conduct disentitles 

party to costs even though successful 

166c 

S. 39 — When Court passes decree 

and there is decree in appeal therefrom, 
for all purposes of execution there is 
only one decree, viz. the original decree 
as amended by appellate Court — It is 
only this decree that is transferred 872a 
S. 39 and 0. 21, 2?. 16 — Decree as- 
signed after transfer to another Court — 
Application under R. 16 can be enter- 
tained by original Court before certificate 
or record is received 110 

S,41 andO. 21, B. 16 — Decree assign- 
ed after transfer to another Court — Appli- 
cation under R. 16 can be entertained by 
original Court before certificate or record 
is received 110 

S, 44 — Ex parte foreign decree in 

personam against British subject not re- 
siding there at date of action will not 
be executed by British Courts 112a 

S. 47 — Purchase of property in suit 

by puisne mortgagee subject to decree to 
enforce prior mortgage — No irregularity 
^ arises by not impleading purchaser in 
execution of mortgage decree 838c 

S, 47 Purchase of property subject 
to mortgage decree — Agreement between 
purchaser and decree-holder not to bring 
property to sale — Sale held in breach of 
agreement by decree bolder challenged by 
purchaser Matter does not come under 
S. 47 S38d 

' S. 47 — Whether property awarded 
by decree has been damaged on date of 
delivery can be considered in execution 

825c 

Ss. 47 and 151 — Suit for declaration 
and permanent injunction — Temporary 
injunction granted on plaintiff’s execut- 
ing security bond to Court, undertaking 
to make good loss occasioned by grant ct 
temporary injunction — Suit dismissed — 
Bond can be enforced only under S. 151 

691 

** S. 4/ Question arising between 
stranger auction- purchaser and judg- 
ment-debtor falls under S. 47jand deci- 


Civil P, C. 

sion thereon is appealable 598(7 

S, 47 — Party bound by decree ap- 
plying to set aside in execution — Appli- 
cation is under S. 47 and not O. 21, R. 
100 569a 

S. 47 — Decree. holder asking Court 

to record satisfaction — Court cannot in 
execution consider whether satisfaction 
was intended to defraud alleged assignee 
of decree — Separate suit is only remedy 

523 

S. 47 — Execution proceedings — Pre- 
liminary objections overruled — No final 
order — No appeal lies 500(1) 

5. 47 and 0, 21, B, 103 — Purchase of 
property by decree-holder and confirma- 
tion of sale — Application for possession 
of property by one of parties to suit 
under O. 21, R. lOO — Alternative relief 
for crops as party under S. 47, Civil 
P. C., cannot be entertained 482a 

Ss. 47 and 151 — Order of Court • in 

execution proceedings under S. 151 — 
Appeal and second appeal lies 399a 

S. 47 — Power cf executing Court to 

go into the disputed points of fact stated 

362 

S, 47 — Party, to suit bound by de- 
cree — Dispute in execution must be 
settled under S. 47 340a 

S. 47 — Order in proceedings under 

the section is open to appeal 305a 

S, 47 and 0-, 21, B. 22 — Application 
by legal representative of deceased judg- 
ment-debtor to set aside sale for want of 
notice under O. 21, R. 22 — Sale is in- 
valid only to the extent of applicant’s 
share 224(2) 

S. 47 — Attachment before judgment 
and surety bond — Proper procedure for 
decree-holder bo enforce liability of 
surety is to proceed in execution 219c 
S, 47 — Previous suit filed and pro- 
perty attached 'before judgment — Sub- 
sequent suit after such attachment — 
Property sold in subsequent suit under 
decree — Execution of decree in the prior 
suit resisted by purchaser under S. 47 — 
Decree-holder in previous suit challeng- 
ing other decree as collusive and fraudu- 
lent and alleging purchaser to be benami- 
dar — Execution Court should decide the 
point and nob refer decree-holder to a 
separate suit 166a 

<S. 47 — Both parts of section must 

be read together 1665 

S. 47 — Execution sale — Decree- 

holder becoming auction-purchaser 
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Possession is taken as auction-purchaser 

153a 

S. 47 — Decree creating a charge 

Property brought to sale in execution 
Order under S. 52, Provincial Insolvency 
Act, stopping sale is not appealable 1525 

S. 47 — Nature of application -is to 

be deternjined frona substance and not 

from heading 1305 

S. 47 (1) — Matter falling under S. 

47 should be decided in execution — 

Court has no discretion to refer parties 

to separate suit. 825/ 

S. 49 — Equities have to be enforced 

though assignee is assignee without 

notice 2155 

S. 49- —Right of set od' can be avail 

able against assignee of decree ^'1^1 

c 

^ S. 50 — Suit against defendants! 

to 6 alleging to be in possession of 
deceased’s property — Deceased by will 
giving life interest to defendant 2 and 
vested remainder to defendant 4 — Defen- 
dants 4 to 6 exonerated before trial — • 
After decree defendant 2 dying — Execu- 
tion taken against property coming to 
defendant 4 — Defendant 4 not being jud- 
ment-debter or his legal representative, 
property in her hands cannot be 
proceeded against — Non appearance by 
her to application for transfer of decree 
cannot create constructive res judicata 

508a 

^ S. 50 (l) — Execution application 

against legal representative of judgment- 
debtor without prayer to add such legal 
representative is valid 568a 

S. 54 — Partition of revenue also is 

not necessary for applicability of section 

2595 

S. 54 — Decree for partition of por- 
tion of undivided estate is outside scope 
of section 259a 

S. 55 — Arrest of A in execution — B 

filing surety bond — On construction of 
his bond held that B could not be dis- 
charged from his liability in circum- 
stances of the case 360a 

S. 55 (4) — Surety bond executed 

under S. 55 (4) — But surety not binding 
himself to do anything in case of default 
— He may plead that ho incurred no 
liability under the bond — But if decree 
is passed against him he cannot raise this 
defence in execution proceedings 8175 
S, 63 — Money in custody Court is 
not assets in attaching Court unless such 


Civil P. C. 

money is ordered to be credited to attch- 
ing Court 342 (2) 

S, 64 and 0. 21, R. 90 — Transferee 

from judgment-debtor after attachment 
can apply under R. 90 96 

5.65— Sale in execution of decree 

and purchase by third party — Decree 
reersed on appeal within 30 days of 
sale — Decree need not be subsisting for 
confirmation of sale 598a 

S, 65 — Purchaser in Court sale is 

entitled to property from date of sale 
and not date of confirmation 4825 

S. 66 — Property conveyed at reve- 
nue sale bonami for etTecting fraud 
l\-aud committed — Property sold by 
benamidar to third party — Real owner 
cannot set up benaini as defence to suit 
by third party 457 

5. 73 -Decree-holder allowed to bid 

and set off amount of bid-^Set off should 
be deemed to be made as soon as sale is 
made and other decree-holders cannot 
claim rateable distribution in the 
amount of bid 804 

S. 80 — Objection as to want of 

notice can be waived 917c 

S. 80 — Receiver to manage property 

and collect rent on commission is public 
officer 105a 

S. 80 — Doonmont, if valid notice, 

must be determined with common sens© 
and after understanding it in sense in- 
tended by writer and understood by 
receiver 1055 

S. 92— Charitable and Religious 

Trusts Act (1920), Ss. 5 and 6 — Non — 
compliance with order under S. 5 for 
filing accounts amounts to breach of 
trust by virtue of S. 6 — Suit under S. 
92, Civil P. C. is competent without 
sanction of Advocate — General even by 
person other than individual who obtains 
order under S. 6 854a 

S, 92 — Some of plaintiffs dropping 

out of suits — Others can proceed with it 

8545 

S. 92 — Suit against person having 

beneficial interest in property can be 

brought 5335 

S. 92 — Tests of applicability — If 

direction of Court is necessary or breach 

% 

of trust exists and relief is one specified 
S. 92 applies 70 

99 — Non-joinder of necessary 
party in spite of objection taken from 
start — Suit should be dismissed 6645 
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S, 100 and 0. 21, R. 90 — Case fall- 
ing under O. 21, K. 90—No second 
appeal lies Q3Sb 

100 — Madras Agency Traof:=? In- 
terest and Land Transfer Act (I of 1917), 
S, 4 (2)^ Application under S. 4 (2) is 
not suit and order refusing it is not 
decree 695 

S. 100— Finding of fact though sup- 
ported by evidence will be interfered 
with in second appeal if arrived at on 
wrong view of law 665(2)Z? 

■ S, 100 Finding of fact — High Court 
in second appeal cannot disturb 471a 
aS. 100 Finding of fact from which 
oustom is inferred cannot be interfered 
with by High Court in second appeal 

390a 

o. 100 New plea cannot 


be enter- 
382r^ 
No second 
353(2)a 
■^Omission 
important 


tained in second appeal 

100 Finding of fact- 
appeal lies 

S, 100 Finding of fact 

by lower Court to consider ^ 

ovidence and application of erroneous 
presumptions of law Finding of fact 
can be challenged in second appeal 

163a 

S, 100 — Misconstruction of impor- 
tant document in deciding question of 
fact Interference is possible in second 
a^PPeal lOZ? 

S. 102 Logs of timber placed in 
custody of Court Removal from Court 
on Court s order by one of the parties — 
Suit for timber or for their value remo- 
ved from Court valued less than Rs. 500 
Suit-is triable as small cause suit and 
no second appeal lies 6366 

S, 102 Suit for return of money 
less than Rs. 500 recovered as tax and 
injunction to prevent defendant from 
levying it again — Reliefs independent 
and necessary — Suit is not of small 
Cause nature 22a 

105 — Execution proceedings — 
Preliminary objections overruled — No 
final order— No appeal lies 500(1) 

5. 105— Evidence not properly con- 
sidered High Court will interfere 

^ 353(2)e 

c^nd 0. B. 20— O. 41 R. 
ZK) does not exhaust appellate Court’s 
power to add parties 806c 

7 110 Plaintiff is not entitled to 

include interest accruing subsequent to 
suit in determining amount or value of 
subject-matter — Difference between 
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plaintih’s and defendant’s appeal pointed 
out ‘ 401 

*S. liO Substantial question of law 
as betvveen parties to < iie c^se, and not 
merely of general importance, must 
exist to give right of appeal bo Privy 
Council 221a 

S. 115 and Sch. 2, Para^ 14— In the 
absence of objection by party. Court is 
not bound suo motu to remit award under 
para 14 High Court will not interfere 
in revision with decree passed on award 
as made 697 

S. 115 Plaintiffs representing-tem- 
ple knowing rights of parties — Party 


exonerated cannot be allowed 
proceeded against 
■ aS. 115 Court-fee — Decision 


to be 
5086 
favou- 
appli- 


rable to plaintiff — Even revision 
cation by Government does not lie 506a 
aS. 115 Government not party — 
Decision on court-fee favourable to plain- 
tiff Whether Government can apply in 
revision —Quaere 5U66 

aS. 115 — Decision on what amounts 

to office is revisable 496a 

aS. 115— High Court cannot inter- 
fere with wrong decision on point of res 
judicata 231 (l)6 

aS. 115 ‘Appeal allowed — Revision 
should not be granted 2176 

aS. 115 — Court has discretion to 

treat appeal as civil revision 152c 

aS. 115 — Jurisdiction to decide 
rightly or wrongly does not mean refusal 
to follow binding precedents — Glaring 
error — High Court will interfere 946 
S. 115 — No grave injustice — Court 
is not bound to interfere 56 

aS. 141 — Pauper application dismis- 
sed in default as no steps taken for 
prosecution can be restored on finding 
that some steps were taken 5a 

aS. 144 — Suit instituted against dead 

person — Decree passed — If money is paid 
under such decree Court should allow 

888 ( 1 ) 

-Test is restoration to in- 
— Benefit to opposite party 
Money ordered to be depo- 


restibution 

S. 144 

jured party 


immaterial- 
sited for obtaining stay — On success of 
appeal money though not withdrawn by 
other party was refunded with interest 

33 (2) 

aS. 145 — Order passed by Court nob 

under S. 145 but under general power 
against sureties — Surety has right of ap- 
peal from such order 780 
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S. 145— Surety boocl executed by 

two persons to produce movable can be 
enforced without recourse to suit Limi- 
tation runs from date of bond or date of 
failure to produce property — Proceedings 
taken against judgment-debtor in execu- 
tion of decree or against one of the sure- 
ties for enforcing bond in which other is 
simply impleaded without any relief 
being claimed against him, are not steps 
against other surety to enforce bond so 
as to save limitation 722 

■ Ss. 145 and 151 — Suit for declara- 

tion and permanent injuction— Tempor- 
ary injunction granted on plaintifi 3 exe- 
cuting security bond to Court underta- 
king to make good loss occasioned by 
grant of temporary injunction — Suit dis- 
missed — Bond can be enforced only 
under S. 15 1 

S. 145 — Money paid by judgment- 

debtor into Court — Application before 
disbursement of money to convert into 
Government pro-notes is “proceeding 
consequent'* on suit with in S. 145 

FB 6785 

❖ S. 145 — Order dismissing petition 

to arrest surety is not appealable 

342(l)a 

S. 145 — Attachment of movables of 

judgment-debtor — Surety bond for pro- 
duction of articles — Procedure for en- 
forcing surety bond indicated 342(1)5 

❖ S, 145 — Principal and surety — 

Surety bond for allowing execution of 
decree pending appeal — Consent decree 
passed in appeal — Surety is not dis- 
charged if consent decree is not outside 
scope of surety bond 309a 

S. 145 and 0, 21, R. 43 — S. 145 ap- 
plies to enforce surety bond executed 
under O. 21. R. 43 2195 

❖ S. 145 — 'Attachment before judg- 

ment and surety bond — Proper procedure 
for decree-holder to enforce liability of 
surety is to proceed in execution 219c 

Ss. and 151 — Order of stay of 

delivery of possession conditional on 
payment of kiat and rent by certain date 
is one under S. 151 and S. 148 applies 

to such order 563 

S. 151 — Suit instituted against dead 

person — Decree passed — If money is paid 
under such decree Court should allow 
restitution 888 (1) 

S. 151 — Suit for declaration and 

permanent injunction — Temporary in- 
junction granted on plaintiff's executing 


security bond to Court undertaking to 
make good loss occasioned by grant of 
temporary injunction — Suit dismissed — 
Bond can be enforced only under S. 151 

691 

Ss. 151 and 148 — Order cf stay of 

delivery of possession conditional on 
payment of kist and rent by certain date 
is one under S. 151, and S. 148 applies 
to such order 563 

^ S. 151 and 0. 39 — High Court has 

no power to grant injunction apart from 
O. 39 in appeal or revision from mofussil 
Courts 500(2) 

iS’, 151 — Dismissal of suit — Each 

party allowed to bear his costs Court 
mentioning as one of reasons in order as 
to costs, that in case decision of lower 
Court in another suit is reversed in pend- 
ing appeal in High Court right of plain- 
tiff to sue in former suit may be revived 
— Plaintiff is net entitled to have suits 
revived — Other remedies open, relief 
under S. 151 cannot be granted 485a 

S. 151 — Court has inherent power 

to dismiss execution application for de- 
fault FB 418c 

8. 151 — Order of Court in execution 

proceedings under S. 151 — Appeal and 
second appeal lies 399a 

-S. 151 — Sale held in contravention 

of express order of Court — Court can set 
aside such sale under S. 151 3995 

5. 151 — Ex parte order regarding 

binding nature of debts of father on sons 
— Ex parte order as to delivery of pro- 
perty is void — Duty of Court indicated 

345 

^ 151 — Deficit Court-fee cannot 
be recovered after disposal of case 321 

S. 151 — Court has no inherent right 

to deprive party of right obtained by 
limitation 258 

^ 0. 1, li. 3 — Plaintiff obstructed in 

worshipping deity by some of villagers 
— All villagers not joined as defendants 
— Decree can be passed against those who 
are impleaded 7265 

0. 1, ivr. 3 and 9 — Person having 

right to defend is necessary party — Suit 
to eject from site and for removal of pail 
erected thereon — Plea that site belonged 
to Municipality and permission had been 
obtained from it for erection of pail — 
Municipality is necessary party and suit 
should be dismissed for non-joinder 

664a 
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0, 1 , B, 3 — Distinct causes of action 

against several defendants can be com* 
bined in same suit if there is some 
common question of law or fact 6*22 
0 . 1 , B, 8 — Application for probate 
by executor — Any beneficiary can in- 
tervene Proceedings are in represen- 
tative character — Death of executor— 
Beneficiaries can continue proceedings 

114a 

0, 1 , B. 10, a7id O. 41, B. 20—0.41, 

R. 20 does not exhaust appellate Court’s 
power to add parties 806c 

O. 1 , B, 10 Suit filed against dead 
person Application to bring legal re- 
presentative does not lie — Even if Court 
wrongly allows application S. 14, Limi- 
tation Act, does not apply 454 

0. 1 , B. 10 ( 2 ) — Parties wrongly 
joined as defendants~“Plaintiff giving up 
claim as against them or Courts finding 
that they have been wrongly joined — 

Procedure to be adopted and effect'there- 
of pointed out 435 

1 and O, 16 — Except for 
very good reasons party should not bo 
ordered to appear on application under 
O. 3, R. 1 Proper procedure is under 
O. 16 821a 

-O, 6 , B, 4 — Refusal of witness in 
foreign territory within 200 miles from 
the Court to attend on service of sum- 
mons Evidence should be taken on 
commission . 355 

0 . 5, B, 19 Unless requirements of 
O. 5, B, 19 are carried out| summons 
cannot be held to have been served 466ci 
^ 0 . 5, B, 19 Unless there is decla- 
ration by Court as to duo service of 
notice, constructive res judicata as to 
service does not arise 406 

6 , i?. 8 From evidence Court 
noticing that consideration for suit 
transaction illegal No objection raised 
by defendant— Still Court should look 
into facts and give proper decision 187a 


~ O. 6 , B. 17 Amendment of plain: 
for stating relief originally intended, ac 
cnrately and clearly can be allowed 410^ 

O, 6 , B, 17 Amendment allowed 01 
payment ^ costs- Acceptance of costi 
allowed— Effect stated 410 ( 

7^ Plaint amended — 

Amendment relates back to date of in 

stitution of suit for question as t( 
limitation 253 , 

0. 7. a, 6 ^Exemption from limi 


Civil P. C. 

tation should bo expressly pleaded under 
O. 7, R. 6 6755 

"I 0. 7, B, 6 Plea of exemption from 
limitation — Now grounds of exemption 
cannot be allowed to be proved without 
amendment of plaint 395 , 

0. 7, B, 11 — Order for payment of 
deficit court-fee within given time— Ap- 
plication for pauperism made within 
time granted is maintainable 4985 

0. 8 , B. 6 — -Term “set-off” may in- 
clude equitable set-off 203a 

— I 0. 9 Court has inherent power to 
dismiss execution application for default 

FB 418a 

O. 9, B, 4 — Dismissal of applications 

for making final decree does not bar sub- 
sequent application 55 

I 0. 9, B. 9 — Pauper application dis- 
missed in default as no steps taken for 
prosecution can be restored on finding 
that some steps were taken 5 a 

O. 9, B» 12 Trial Court can strike 
out defence when order is disobeyed— 
But order should be free from ambiguity 
—Ambiguous order should be construed 
in favour of defendant 8215 

0. 11 , B, 1 — Suit on promissory note 
— Plea of want of consideration — Appli- 
cation by defendant without letting in 
evidence to issue interrogatories to pla in- 
tiff must be dismissed 298 

- 0. 11 , Br. 14 a?id 21 — Plaintiff’s 

non-compliance with order under O. 11 , 
R. 14 does not warrant dismissal of suit 

870 

0. 11 , Br, 21 and l4 — Plaintiff’s 
non-compliance with order under O. 11 , 
R. 14 does not warrant dismissal of suit 

870 

0. 16 and O, 3, 1 — Except for 

very good reasons, party should not be 
ordered to appear on application under 
O. 3, B, 1 — Proper procedure is under 
O. 16 821a 

O. 17 — Court has inherent power to 

dismiss execution application for default 

FB 418a 

O, 17, B, 1 Plaintiff taking steps 
to secure attesting witness and not res- 
ponsible for non-service — Witness dead 
during appeal — Plaintiff can prove docu- 
ment by other means — His own evidence 
is sufficient 6125 

O. 19, B, 1 — -Fact that Court ad- 
mitting affidavit of plaintiff’s next friend 
to prove pro-note and not calling him as 
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witness is not illef^al if t’lere is no con- 
tent i ^ ^ f o f icts 164 

O ‘JO, J:. 7— Dccreo— ] ).ito of decree 

is not tde date on 'vhich it is actually 
drawn up, hut the data on which jud‘4- 
ment is pronounced 315a 

0. 20, B. 12“Onusof proving actual 

profits received is on defendant Onus 
shifts to plaintiff, if he claims more, to 
prove that defendant ought to have re- 
ceived more 825a 


0, 20, R. 12 — Person in possession 

is presumed to get rent according to pre- 
vailing rate 8255 

0. 20, B. 12 — Court has only to see 

whether possession of defendant is 
wrongful — It is not justified in going 
further and inquiring into degree of de- 
fendant’s misconduct or culpability 1825c 

0. 2L, Br. 2 aKd IG — Dacree holder 

asking Court to record satisfaction — 
Court cannot in execution consider whe- 
tlier satisfaction was intendel to defraud 


alleged assignee of decree — Separate suit 
is only remedy 523 


0. 21, R. 2 —Uncertified adjust- 

ment ’cannofc he pleaded in execution even 
hy assignee of decree-holder 157a 

0. 21, B. 2 — Transaction extinguish- 
ing decree partially or wholly is adjust- 
ment — Fresh contract otherwise legal 
though involving promise by judgment- 
debtor to do something in future is ad- 
justment 28 

^ 0. 21, R. 5 — Decree transferred to 

another Court for execution — Latter 
Court can entertain execution applica- 
tion even though copy of decree has nob 
been received by it 627 

0. 21, B. 7 — Power of executing 

Court to go into the disputed points of 
fact stated 3G2 

'0. 21, B. 11 — Application other- 
wise than in accordance with law 8725 
0. 21, Br 15 and 2 — Execution ap- 
plication by one of joint decree-holders 
— Objection by other decree-holders that 
application is a fraud — Court can disallow 
execution 1575 

0. 21, B, 16 — ’Application by as- 
signee to be recognized as decree-holder 
and for transmission of decree for exe- 
cution is petition for execution 797 

^ 0. 21, B. IG — Execution application 

against legal representative of judgment- 
debtor without prayer to add such legal 
representative is valid 568a 

— ^0. 21, R, 16 — Decree assigned after 
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transfer to another Court — Application 
under 11. I 6) can he entertained by origi. 
nal (4 nn t heforo certiLiv:ate or record is 
received 110 

0. 21, B. 17 — Executing Court can- 
not go behind decree 197a 

0. 21, B. 18— Right to set off can- 
not be claimed unless both decrees are 
before same Court for execution 215a 

0. 21, B. 20 — Mortgage decree for 

sale imposing personal liability in case 
of deficiency — Set off can be given even 
before sale 63 

0. 21, B. 22 — Application by legal 

representative of deceased judgment-de- 
btor to set aside sale for want of notice 
under 0. 21, R. 22 — Sale is invalid only 
to the extent of applicant’s share 224 (2) 
0. 21, B. 39 (4) — Subsequent remit- 
tances to jail authorities by money order 
is apnlication to Court and is step-in-aid 

83 

0. 21, B. 40 — Detention to bo valid 

need not he in writing — -1 udgment-debtor 
escaping from custo ly, commits offence 
under Penal Code (iSGO), S. 225-B 27S 

0. 21, B. 43 — Attachment before 

judgment — Surety bond executed in pur- 
suance of order under O. 21, R. 43 — 
Limitation for enforcing liability of 
suretv is three years from date of decree 

219a 

0. 21, B. 43 and S, 145 — S. 145 ap- 
plies to enforce surety bond executed 
under 0. 21, R. 43 2195 

0. 21, R. 43 — Attachment before 

judgment and surety bond — Proper pro- 
oeduie for decree-holder to enforce liabi- 
lity of surety is to proceed in execution 

219c 

0. 21, Rr. 52 and 53 — Money in 

custody Court is not assets in attaching 
Court unless such money is ordered to 
be credited to attaching Court 342 (2) 
0. 21, Er. 61, 63 and 66— .4 ob- 
tained decree against Th -B had mort- 
gaged his property to C—A attached 
B's properties -Under 0. 21, R. 58, C 
preferred claim petition stating that he 
had purchased property mortgaged to 
him from B — C*s claim was dismissed 
and the order becoming conclusive under 
0. 21, R. 63, G brought present suit on 
bis mortgage and contended that his 
claim petition having been dismissed the 
mortgage revived under law— Held that 
A who had purchased the mortgage pro- 
perty under his decree could ohallenga 
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validity of mortgaga though he had notice 
•of it under O. 21, R. 66 Held also that 
order uoder O. 21, R. 61 was not order 
in rem and hence mortgage in favour of 
•C did not revive — Held further that the 
■ mortgage had become extinguished in 
sale 879Z^ 

0. 21, Bi\ 62 and 66— Under R. 62 

Court is satisfied of existence of mort- 
gage and uoder R. 66 the purchaser buys 
property with notice of mortgage— Hence 
•such purchaser is not precluded from 
challenging validity of mortgage 879a< 

0. 21, jKr. 63, 61 and 66—^ ob- 
tained decree against B B had mort- 
gaged his property to G — A attached B s 
•properties — Under O. 21, R. 5B, C pre- 
ferred claim petition stating that he had 
purchased property mortgaged to him 
from B — C s claim was dismissed and the 
order becoming conclusive under O. 21, 
R. 63, G brought present suit on his 
•mortgage and contended that his claim 
petition having been dismissed the mort- 
.gage revived under law— Held that A 
who had purchased the mortgage pro- 
•perty under his decree could challenge 
validity of mortgage though he had notice 
-of it under O. 21, R 66 Held also that 
order under O. 21, R. 61 w-is not order 
in rem and hence mortgage in favour of 
‘C did nob reviye — Held further that the 
mortgage had become extinguished in 

sale 8796 

0. 21, R. 63 — Madras Estates Land 

Act (1908), Sa. 189 and 192— S. 192 re- 
dates only to procedure and does nob ex- 
tend jurisdiction conferred upon Revenue 
•Courts by S. 189 — Revenue Court has no 
jurisdiction to try suit under O. 21, 
R. 63 865 

0. 21, B. 63 — Appointment cf re- 
ceiver under S. 92 — Attachment in exe- 
cution of decree — Dismissal of claim and 
:8uit under O. 21, R. 63 — Sanction to sue 
receiver is nob necessary 3106 

0, 21, B, 63 — Scope of suit under — 

A suit to show that the claimant has a 
title bo the property and that the order 
of attachment waa not properly made 
would lie under O. 21, R. 63 328 

O, 21, Br. 66 ajid 62— Under R. 62 

Court is satisfied of existence of mort- 
gage and under Ft. 66 the purchaser buys 
property with notice of mortgage — Hence 
such purchaser is nob precluded from 
challenging validity of mortgage 879a 
0. 21, Br. 66, 61 and 63 — A ob- 
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tained decree against B — B had mort- 
gaged his property to G — *1 attached B s 
properties— Under O. 21, R. 58, G pre- 
ferreJ claim petition stating that he had 
purchased property mortgaged to him 
from B — C’i’ claim was dismissed and the 
order becoming conclusive under O. 21, 
R. 63, G brought present suit on his 
mortgage and contended that his claim 
petition having been dismissed the mort- 
gage revived under law Held that A 
who had purchased the mortgage pro- 
perty under his decree could challenge 
validity of mortgage though hehad notice 
of it under 0. 21, R. 66 — Held also that 
order under O. 21, R. 61 was not order 
in rem and hence mortgage in favour of 
C did not revive -“Held further that the 
mortgage had become extinguished in 
sale 8/96 

0. 21, Br. 72 and 84 — Decree-holder 

allowed to bid and set off amount of bid 
— Set off should be deemed to be made 
as soon as sale is made and other decree- 
holders cannot claim rateable distribu- 
tion in the amount of bid 804 

-0, 21, B. 89 — Deposit of mere 5 per 

cent, is not sufficient bo set aside sale 
under O. 21, R. 89 598c 

O. 21, B. 89 — Amount deposited in 

Court is nob amounb “received” within 
the meaning of R. 89 263 

0. 21, B. 89 — Mortgage decree 

against A and B directing sale of A's in- 
terest first and B's interest in case of 
deficiency— interest sold and he ap- 
plied under O. 21, R. 90— R’s interest 
sold for deficiency — B applied under 
O. 21, R. 89 — A’s application rejected 
B’s application was competent and was 

not barred by A’s making his application 

54 

0. 21, Br. 90 and 92 — Application 

by judgment-debtor to set aside sale dis* 
missed — Judgment-debtor adjudicated 
insolvent on application filed subseQuent 
to sale — Judgment-debtor, though ad- 
j^(Jicated insolvent, can appeal fiom 
order of'dismissal FB 851a 

0. 21, B, 90 — Scope — No irregularity 

or fraud in actual conduct of sale Case 
does not fall under O. 21, R. 90 838a 

0.21, B. 90 — Case falling under 

O. 21, R. 90 — No second appeal lies 8386 

-0. 21, B. 90— The expression “per- 
son whose in terests are affected by sale 
is not restricted only to persons having 
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interest in praesenti — Adjudicated in- 
polvf-nt is such person 994: 

0 21. 7A 90 — Fraud under S. 18, 

Lim. Act, may be of any person, not 
necessarily < f decree holder 62 G 

^ 0.21,72.90 — Person having at- 

tachment before judge ent and getting 
decree subsequently has pecuniary in- 
terest and is person whose interests are 
affected by sale within O. 21, K. 90 455 

0. 21, IL 90— Irregularity in con- 

duct of sale— Evidence of injury may he 
circumstantial 22c 5 

0. 21, 72. 90— Several villages to ‘^•e 

sold in one lot — Proclamation attixed in 
each village showing only that village 
as subject of sale is material irregularity 

225c 

0.21,72 90— System of conducting 

sale from day tc day and fixing date for 
bringing sale to end deprecated 225^^ 

0. 21, 72. 90— Transferee from judg- 

ment-debtor alter attachment can apply 

under P. 90 96 

0. 21, 72. 92 — Decree-holder attach- 
ing one of two properties of judgment- 
debtor with wrong description — Sale 
held and certificate issued under errone- 
ous desci iption but application for deli- 
very of possession dismissed — Applica- 
tion to amend sale certificate — Sale set 
aside by consent of parties, judgment- 
debtor taking time to pay — Judgment- 
debtor cannot subsequently contend that 
setting aside of sale was without juris- 
diction 753 

— 0. 21, 72r. 92 and 94 — Sale in 
execution of decieo and purchase by 
third party— Decree reversed on appeal 
within 30 days of sale — Decree need not 
be subsisting for confirmation of sale 




in 
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0. 21, 72. 92 — R. 92 applies only to 

cases of valid sales 5985 

0. 21, 72. 100 and S, 47 — Party 
bound by deciee aiplyicgto set aside 
in execution — Application is under S. 47 
and not 0. 21, R. 100 569a 

" (7. 21, 7t. 100 — Party bound by mort- 

gage decree cannot set up paramount 
title in execution 5695 

0. 2) , 72. 100 and S. 47 — Purchase 
of property by decree. holder and con- 
firmation of sale — Application for pos- 
seboion of property by one of parties to 
suit under 0 21, R. 100 — Alternative 
relief for crops as party under S. 47 can- 
not be entertained 482a 
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— 0. 22, 7j.V. 3 dnd 4 Suit on be- 
half of minoi — Death of plaintiff— Suit 
does not abate I^egal representative 
can continue suit Severance of status 
takes place from filing of suit for par- 
tition on showing that suit was for bene- 
fit of minor: 41 J\I ad 442: 42 I C 860; 

A, I. 72 1918 Mod 379 and A. I, 72* 

1930 j\Iad 486, Overruled FB 890a 

0. 22, 72. 3 — Application for probate 

by executor — Any beneficiary can inter- 
vene — Proceedings are in representative 
character — Death of executor — Benefi- 
ciaries can continue proceedings ll4a 

0, 22, 72r 4: and 5— High Court — 

Application under R. 5 can be treated 
as one under R. 4 920^2 

0. 22, 72r. 4 and 11— Death of one 

respondent before decree in appeal "Ap- 
peal could proceed wdthout bringing 
legal representative of deceased on re- 
cord — Decree of appellate Court is valid 

218 

0. 22, 72. 4 — Decree against wrong 

legal representative not in possession of 
estate of deceised is not binding on 
estate even in absence of fraud 43* 

0. 22, 72. 10 — Mortgagee of deceased 

plaintiff's share is entitled to continue 
appeal 411a* 

0. 22, 72. 10 — Person continuing ap- 
peal under 0. 22, R. 10 — Dismissal of 
appeal — Such person is liable for full, 
costs of respondents and not costs in- 
curred from dateof bis application under 
0. 22, R. 10 4116- 

0. 23, 72, 1, Su5-72?-. 1 and 4 — Court 

can refuse to allow one of several plain- 
tiffs to withdraw from suit, if such course 
is not consented to by other co- plaintiffs* 
or would be prejudicial to their interests 

824 

0. 23, 72. 1 — Subject-matter is 

cause of action — Witbdraw’al ol suit for 
ejectment for want of notice is no bar to 
subsequent suit even in absence of leave 

3 

0. 25, 72. 1 — Absence of prima facie 
good case on appeal by pauper is good 
grounds for security 5195‘ 

0, 26 — Refusal of witness in foreign 
territory within 200 miles from the 
Court to attend on service of summons 
Evidence should be taken on commis- 
sion 366* 

0. 26, 7A 1 — Claim of great magni- 
tude Parties, even if. womedu, should be 
examined by Court. 48c* 
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0. 32, E. 3 


Assii^nment by mother 


of n:iorfcgagee io favour of both minor 
daughter and herself Suit on such 
mortgage — Merely by fact of such as- 
signment, interest of mother is not ad- 
verse to that of minor daughter so as to 
disqualify her from being appointed as 
guardian 80G(? 

0. 32, E. 3 — Mother unsuccessfully 

tried to be served for being appointed 
guardian — Court officer made guardian 
— Minor cannot be said to be not repre- 
sented at all 179a 

0 32. Er, 6 andll — Suit on be- 
half of minor — Death cf plaintiff — Suit 
does not abate — Legal representative can 
continue suit, — Severance of status takes 
place from hling of suit for partition on 
showing that suit was for benefit of 
minor: 41 Mad 442: 42 IC 860: /I. I. E. 
1918 Mad 379 and A. I, E. 1930 Mad 
486, Overruled FB 890a 

0. 32, Er. 6 and 7 — Court has to see 

that next triends act bona fide for in- 
terest of minor and not for their per- 
sonal benefit FB S90d 

0. 32, E. 6 — No order granting leave 

to next friend to receive propertv— R. 6 
does not apply FB 678a 

0. 32, E. 7—0. 32, R, 7, applies 

to execution proceedings FB 456 

0. 33, E. 1 — Estatenot pauper — Yet 

person representing such estate may file 
suit as pauper 8836 

^ 0. 33, E. 1 — Suit for redemption — 

Equity of redemption is “subject-matter 
of suit” within R. 1 — It should be ex- 
cluded in determining whether plaintiff 
is pauper 679 

0. 33, i?. 1 — Suit filed on payment 

of court-fees can be continued as pauper 
— No change under new Code 498a 

“ 0. 33, E, 1 — Order for payment of 

deficit court-fee within given time — 
Application for pauperism made within 
time granted is maintainable 4986 

^ 0, 33, E, 5 — Hindu widow apply- 

ing to file suit in forma pauperis — 
Before rejecting her application Court 
should take into consideration that she 
"will neither be able to borrow money 
nor sell her property 883a 

[ 0. 33, E, 5 — Pauper application dis- 

missed ^ Suit is still pending until 
plaint is dismissed — If court-fee is paid 
limitation will count from presentation 
of pauper application 883c 

0. 33. i?. 5 — It is customary to 


Civil P. C 

allow somo time to pay court-fees when 
pauper application is dismisiied 8SSd 
* 0. 34, E. 5 (3) — Disfuissal of appli- 

cations for making final decree does not 
bar subsequent application 55 

0. 34, E. 0 — Mortgage decree for 

sale imposing personal liability in case 
of deficiency — Set off can he given even 
before sale 63 

0. 31, E. 6 — Maintenance decree 

creating charge on some items and mak- 
ing whole property liable — Security 
need not be proceeded against in first 
instance unless not doing so is mala fide 
— Analogy of mortgage decree does not 
apply 33(l) 

0. 34, E. 7 — Suit for declaration of 

mortgage as invalid and for possession — 
Portion of mortgage foun<l to be valid 
and d(?cree for possession conditional on 
payment of certain amount, within cer- 
tain period which was made charge ora 
property — Decree is redemption decree 
and Court has power under O, 34, R. 7 
to extend the time for payment 762 

0. 37, it. 2 (2) (a) — Suit on hundis 

under — No agreement to pty interest in 
document — Stitutory in erest must he 
allowed 299 

^ 0. 39— High Court has no power 

to grant injunction apart fr 'm O. 39 in 
appeal or revision from mofussil Courts 

500 (2) 

0. 39, E, 1 — Injunction to restrain 

should not be ordinarily granted 103 
0. 40, E, 1 — Receiver can be ap- 
pointed in suit Oy simple mortgagee 

FB 570a 

0. 40, E. 1 — Appeal under Cl. 15 

Letters Patent, lies from order of single 
judge rejecting application under O. 40, 

R. 1. FB 5706 

^ 0. 40, E. 1 — Sait on simple mort- 

gage — Interim rec-iiver can be appointed 
for taking rent and profits only when 
mortgagor is personally bound to pay 
debt or commits waste 447a 

0. 40, E, 1 — Party to dispute •^ob- 
taining lease for indefinite period from 
receiver by practising fraud on Court — 
Lease can be summarily set aside without 
filing suit after notice under Transfer 
of Property Act (1882), S. Ill 67(2) 

0. 41, E. 3 — Memorandum of appeal 

not registered is not appeal — Continu- 
ance of concession for completing it can. 
not be given 358 
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0. 41, B. 4 — Death of two of ap- 
pellants pending appeal — Legal repre- 
sentative of one brought on record but 
application by representative of another 
dismissed — Decree can be dealt with as 
a whole against all appellants 655 

0. 41, E. 5 (3) and Ss. 148 and 151 

— Order of stay of delivery of possess'on 
conditional on paymant of kist and rent 
by certain date is one under S. 15 L and 
S, 148 applies to such order 563 

0. 41, Er. 20 and 33 — Appellate 

Court has jurisdiction to add a person 
as party respondent for purpose of exer- 
cising power under 0. 41, R. 33 8065 

0. 41, E. 20— '0. 41, R. 20 does not 

exhaust appellate Courts power to add 
parties 806c 

0. 41, E. 22 — Respondent in appeal 

cannot take cross objections unless ho 
has filed memorandum of objections 

465a 

• 0. 41, R. 23 — From evidence ap- 

pellate Court noticing that consideration 
for suit transaction immoral — No issue 
and finding by trial Court on that point 
— Case should be remanded for such 
finding 1875 

0. 41, R. 27 — Fresh evidence — 

When Judge can allow in appeal pointed 
out 407a 

0. 41, R. 33 — “Power under 0. 41, R. 

33 can be exercised in favour of party 
not on record in appeal — Exercise of 
such power • is discretionary with Court 
and depends on peculiar circumstances 
of each case 806a 

' 0. 41, R. 33 — Ex. parte decree 

against some defendants restored by 
High Court — Against rest ex-parte decree 
set aside — Suit tried by another Sub 
Judge and dismissed as based on false 
document — Plaintitf alone appealing — 

. Appeal dismissed — High Court can set 
aside the ex-parte decree against the de- 
fendants who had not appealed 529 

0. 43, R. 1 — Order dismissing peti- 
tion to arrest surety is not appealable 

342(l)a 

0. 43, E, 1 (S) and 0. 40, R. 1-- 
Appeal under Cl. 15, Letters Patent, 
lies from order of single Judge rejecting 
application under S. 40, R. 1 FB 5705 
-0. 44, R. 1, Proviso — Issue of 
notices to interested parties is not 
necessary to decide whether application 
should be rejected Where issue of 


Civil p. c. 

notice is directed, appeal should not be 
rejected under proviso 658 

^ — — 0. 41, R. i — Before leave to ap- 
peal as pauper is granted it is in- 
cumbent upon pauper appellant to 
satisfy Court that judgment is erroneous 

519a 

0. 47, R. 1 — Review cannot be 

granted merely because judgment or 
order proceeds on incorrect exposition 
of law 662 

0. 47, R, 1 — Order under can be re- 
viewed if conditions laid down bv O. 47, 
R. 1 are existent FB 631a 

0. 47, R. 1 — Mistake of law can- 
not be apparent on face of record — 
(Per Waller^ Pandalai, J., differing) 

FB 6315 

^ 0. 47, i?. 1 — Collusive adjudication 

— Proof of claim by collusive creditors 
by Olhcial Receiver — Appeal to District 
Judge — District Judge annulling ad- 
judication — There is error on face of re- 
cord and District Judge has power to re- 
view FB 631 c 

0. 47, R. 1 and S. 151 — Dismissal of 
suit Each party allowed to bear his 
costs Court mentioning as one of rea- 
sons in order as to costs, that in case 
decision of lower Court in another suit 
is reversed in pending appeal in High 
Court right of plaintiff to sue in former 
suit may bo revived — Plaintitf is not 
entitled to have suits revived — Other 
remedies open, relief under S. 151 can- 
not be granted 485a 

0. 47, R, 1 — Dismissal of suit — Re- 
view on ground of discovery of new and 
important matter Such matter must be 
existing at date of decree 4855 

0. 47, R, 1 Ex parte order re 

garding binding nature of debts of father 
on sons — Ex parte order as to delivery 
of property is void — Duty of Court in- 
dicated 345 

0. 47, E, 1 — Discovery of new 
argument based on fact or law is no 
ground for review 290 

0. 47, E, 1 — Pauper application 

dismissed in default as no stops taken 
for prosecution can bo restored on find- 
ing that some stops were taken 5a 

0. 47, iv. 4 (2) (5) — Under 0. 47, 

R. 4, Strict proof” means formal proof 

217a 

Sch. 2, 'para. 3 — Partition suit re- 
ferred to arbitration — Compromise with- 
out Court’s sanction consented to be 
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guardians on behalf of minors and accep- 
ted by arbitrators — Such guardians can- 
not subsequently plead that consent will 
not affect minor’s rights 862Z? 

Sch. 2, para. 3 (l) — Reference to 

arbitration though Court — Scope of in- 
quiry is scope of suit — Neither arbitra- 
tor can exceed his duties nor Court has 
jurisdication to pass decree in terms of 
award where arbitrator has so exceeded 

862a 

Sch. 2, para. 14 — In the absence of 

objection by party Court is not bound 
suo motu to remit award under para. 14 
— High Court will not interefere in re- 
vision with decree passed on award as 
made 697 

Sch. 2, para. 15 — All arbitrators 

not functioning at hearing — Objec- 
tion not taken and merits of award 
not affected thereby — Order confirming 

award is not open to revision 862c 

Companies Act (7 of 1913) 

S. 22 — Registrar can refuse to regis- 
ter alteration of articles 129a 

S, 40 — Mere entry of shareholder’s 

name in company’s register does not 
amount to allotment 320a 

• S. 82 — Resistrar can refuse to re- 
gister alteration of articles 129a 

S. 162 — Company for conduct of 

lottery is illegal even if some objects are 
philanthropic — It should be wound up 

165 

Company 

Mere entry of share-holder’s name 

in company’s register does not amount 
to allotment 320a 

Contract 

I 

Competency — Law of Ceylon — Age 

of majority is 21 — Person wbc is 18 is 
exempt from liability in Ceylon 756c 

Voluntary subscription is payable 

only when work is commenced on its 
basis — Right of suit — Contract 5245 

Contract Act (9 of 1872) 

4 — Insurance company at C — 

Policy taken at M through agent of com- 
pany — Acceptance of proposal posted at 
C and assured informed by against at M 
Held acceptance was made at 31 and 
that policy was effected at C 764 

^ 5. 11 No decree on contract by 

minor Representation of majority is no 
ground for passing decree 94a 

S. 23 Outgoing karnam recommen- 
ding person to act till minor heir attains 
majority on agreement by such person to 
pay pecuniary consideration — Agree- 


Contract Act 

ment is opposed to public policy and 
cannot be enforced 76^5 

S. 30— Lottery is distribution de- 
pendent on chance only — It is different 
from wager 

S. 30 — Company for conduct of lot- 
tery is illegal even if some objects are 
philanthropic — It should be wound up' 

165* 

5. 37 — Voluntary subscription is 

payable only when work is commenced 
on its basis ^ 5245' 

>S. 39 — Toll contractor committing. 

default — District Board exercising op- 
tion of re-sale — Sale postponed for want- 
of bidders without consent of contractor 
— Subsequent re-sale and suit for los& 
incurred — Limitation’runs from first date 
of re-sale and not date of actual sale 

704a 

S. 43— One of co-vendors paying 

compensation to vendee in pursuance of 
clause in sale deed is entitled to contri- 
bution from other co-vendors even 
though they were not consulted when 
payment was made 332a 

,S. 51— Article duty paid means 

article for which duty is to be paid by 
seller — Sale of articles in bonded ware- 
house — Duty increased before delivery 
Purchaser must tender full price includ- 
ing increased duty for getting delivery 

24 

^ 5 52 — Promissory note insufficient- 
ly stamped containing acknowledgment- 
of prior liability is admissible to save 
limitation 251 (2)a- 

S. 62 — Pro-note insufficiently 

stamped — Execution and loan admitted' 
in written statement — Decree on note- 
cannot be passed — Loan if independent- 
of promote decree can be given on ad- 
mission but otherwise mere admission-, 
does not give plaintiff cause of action 
In latter case S. 58 Evidence Act doe» 
not cure defect 


S. 63 — Toll contractor committing. 

default — District Board exercising op- 
tion of re-sale-^Sale postponed for want- 
of bidders without consent of contractor- 
— Subsequent re-sale and suit for loss 
incurred — Limitation runs from first date- 
of re-sale and not date of actual sale 

704a. 

S. 65 — Suit for wages based on al- 
leged contract — Contract not proved 
Relief on quantxim meruit cannot be- 
granted unless asked 344; 
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Ho — Cootracfc void for noocom- 
pliance of provisions of Bs. 44 and 45, 
Madras District Municipalities Act — 
Neither principle of quantum meruit nor 
that of quantum valebat applies 3S2d 

iS\ 65 — Contract of supply of goods 

— Contract being void — If 8. 65 applies 
tSoctrine of quantum valebat applies — • 
0/»i'(er 332<; 

>S, 65 — Benefit received under void 

contract must be restored 145 

*S'. 73 — Act is not repealed bv S. 73 

729^. 

.S’. 73 — Chib fund — Subscriber pur- 
chasing chit at auction and executing 
security bond for regular payment of 
future instalments — Clause emfjowering 
stake holder to demand amount due for 
remaining instalments in lump sum on 
default of one instalment is not penal 

657 

*S. 73 r//us (n) and (r)— Non- 
payment of money due itself constitut- 
ing breach of contract — No interest can 
be allowed in addition to recovery of 
money unless plaintiff gives adequate 
proof that by reason of broach of con- 
tract special loss or damage was sustai- 
ned and if unless such claim for inter- 
est is not one coming under category of 
cases specified in Interest Act (1839), 
S. 1 729c 

.S. 74 Chit fund — Stipulation 
•making prize winners liable to pay all 
future instalments on default is not pe- 
nal 252 

>S'. 107 — Toll contractor committing 
•default -District Board exercising option 
-of re-sale — Sale postponed for want of 
bidders without consent of contractor — 
Subsequent re-sale and suit for loss in- 
curred — Limitation runs from first dateof 
re-sale and not date of actual sale 704a 

^ S. 126 — One of joint promisors 
paying entire debt — He is not surety nor 
•entitled to subrogation in place of credi- 
tor in respect of securities held by latter 

39 

135 Giving time does net mean 
mere forbearance to sue 7565 

S. 135— More taking of additional 
.security does not discharge surety 756(* 
S'. 135 — Giving of time — Acceptance 
of interest in advance amounts to giving 
of time 756^/ 

S'. 135 — Principal and surety — 
Surety bond for allowing execution of 
•decree pending appeal — Consent decree 


Contract Act 

passed in appeal — Surety is not dis- 
charged if consent decree is not outside 
scope of surety bond 309a. 

S. 135 — Agreement to discharge 

principal debtor with reservation of 
right against surety does not discharge 
surety 3096 

S. 135 — Contract by creditor giving 

time to principal debtor for payment 
discharges surety 3P9c 

*S'. 141 — One of joint promisors pay- 
ing entire debt — He is not surety nor 
entitled to subrogation in place of credi- 
tor in respect of securities held by latter 

39 

— Person before adjudica- 
tion borrowing money and assigning 
railway receipt to bank — Official Assig- 
nee after adjudication claiming goods of 
insolvent under S. 52 (2) (c) — As assign- 
ment of railway receipt etlects valid 
pledge of goods Official Assignee cannot 
succeed — Assignment of raihvay receipt 
coupled with letter of lien over goods 
passed constructive possession to bank 

207a 

— ^*S'. 178 — “Person” — Not restricted 
to mercantile agent ” — Includes owner 
not in possession of goods 207c 

N. 253 — Partnership — Dissolution 

may be inferred from circumstances 

353 (2)6 

Co-operative Societies Act (2 of 1912) 

N. 2 ((/) Legal adviser of society is 
oflicer ” of society 682a. 

N. 43 Member of the Bar who is 
also member of Co operative Society, in- 
structed by the society to engage in legal 
proceedings on behalf of society — His 
position is only that of vakil and not 
that of officer, or servant of society 

6826 

Cosharer 

Right to profits against co-sharer in 

possession is not right to mesne profits 

and can be transferred 710 (1)6 

Cetton Duties Act (2 of 1896) 

Ss. 6, 8, and 9 — Power of Collector 

to make assessment given by S. 9 cannot 
be limited either by any defect in return 
or even by absence of any return 718ft 
Ss. 8 and 25 — Fine imposed under 
8. 25 is not “duty.” 748(;^ 

Ss. 8 and 9 — Assesses failing to make 
return under 8. 8 cannot, plead lapse of 
time between production of goods and 
initiation of stops to assess them by way 
of defence to a claim for arrears of duty 

743d 
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S 9 — Statute imposing duty should 

be strictly construed in so far as imposi- 
tion of such duty is concerned — This 
principle does not extend to procedure to 
'Collect it 748c 

S. 9 — Owner of goods failing to sub- 
mit return cannot escape duty though 
assessf^d after he had sold factory 743/ 

Court-fees 

Substance of suit determines court- 

fees 439a 

Determination — Question of court- 

fee payable has to depend on allegations 
in plaint 4316 

Ascertainment ■ — Regard must be 

lhad to allegation in plaint 430a 

Defendant making claims as to items 

in account to be taken in suit, is not 
required to pay court-fees on sums 
claimed — Accounts 353 (l) 

Court-Fees Act (7 of 1870) 

Ss. 7 (4) (a) and 7 {iv) (c) — Decree 

against plaintifi on mortgage executed 
tby plaintiff’s father — Prayer for decla- 
Tation that decree is not binding on 
‘plaintiff’s share of property — S 7 (iv) (a) 
applies — Substance of relief claimed and 
not mere form of plaint should be looked 
into 4306 

S. 7 (4) (a)— Suit by vendor bo set 

aside sale deed and for recovery of poss- 
ession of property — Court-fee for relief 
for possession is not necessary 231(2) 

S. 7 (4) (c) (as amended in Madras) 

— ’Suit for partition, possession and 
declaration setting aside previous aliena- 
“tion — Plaintiff’s share determines valua- 
tion — S. 7 (4) (c) applies and not S. 7 (4) 
■(a) 93 

S. 7 (4) (c) — Suit by landholder to 

-eject tenants after notice praying for de- 
claration of his kudivaram rights — 
S. 7 (4) (c) applies and not S. 7 (5) or 
•S. 7(ll)(cc) 42 

S. 7 ( 4 ) (/) — Additional prayer for 

rendition of accounts in suit for division 
of prop^^rby by metes and bounds- 431c 
S\ 7 ( 4 ) (/) — Suits for taking ac- 




•counts in partnership and partition suits 
Appellants can file appeals on any 
valuation they like — Procedure for col- 
lecting deficit court-fee indicated 330 

'S. 7 ( 5 ) — Attachment of property 
in execution of decree — Claim to property 
• on basis of sale in favour of claimant dis- 
missed — Suit w’thin one year bo avoid 
.-attachment — Value for purposes of juris- 


Court-fees Act 

diction is not market value of laud bub 
value under S. 7, Cl. 5 4396 

S 7 ( 5 ) — Suit by vendor bo set 

aside sale-deed and for recovery of pos- 
session of prop’rty — Court fee for relief 
for possession is not necessary 231 (2) 

S. 7 (5) or .S. 7 (ll) icc) and S. 7 (4) 

(c) — Suit by landholder to eject tenants 
after notice praying for dec^a»*atioa of 
his kudivaram rights — S. 7 (4) (c) ap- 
plies and not S. 7 (5) or S. 7 (lO (cc) 42 

S. 7 ( 5 ) (xi) — Suit for recovery of 

raiyati land held on patba Plaint can- 
not be valued on value of land as build- 
ing site 367 (l)a 

S'. 11 — Plaintiff asked to pay ad- 
ditional court-fee in suit for partnership 
accounts — No mention in final decree as 
to from which of the defen Hots such 
court-fee was to be realized — Exe'jubing 
Court has jurisiicbioQ to pass any order 
regarding it and to collect it as costs re- 
lating to execution 787 

N. 12 -Court-fee — Decision favour- 
able bo plaintiff — Even revision applica- 
tion by Government does not lie 506a 
S. 12 — Government not party De- 
cision on court-fee favourable to plaintiff 
— Whether Government can apply in 
revision — Quaere 5066 

S, 12 — Wrong principle applied in 

question of court-fees High Court can 
interfere in revision 367 (l)6 

Ss. 13 and 15 — Deficit court-fee 

cannot be recovered after disposal of 
case 321 

S. 17 and Sch. 1, Arts. 1 and 2 8uit 

on two promissory notes of Rs. 600 and 
Rs. 400 — Court-fee should be paid on 
distinct amounts — Court-fee for Rs. 400 
should be paid as under Art. 2 and not 
Art. 1 

Sch. 1, Art. 1— Term .“sat-off” may 

include equitable set-off 203a 

Sch. I, Art. 1— Suit on promissory 

note — Claim for specified amount by way 
of set-off by reason of breach of coven- 
ant of contract of sale out of which 
transaction in suit arose — Claim came 
under Art. 1 2036 

Sch. 1, Arts. 1 and 2— Suit on twb 

promissory notes of Hs. 60U and Rs. 400 
—Court-fee should be paid on distinct 
amount<^— Court-fee fonRs. 400 should be 
paid as under Art. 8 and nob Art 1 1^8 

Sch. 2, Art. 17 (a) —Reversioner’s 

suit for declaring alienation by widow not 
binding on them decreed”“"Tian9f0re0 held. 
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Court-fees Act 

entitled to certain sum from ultimate 
reversioners — Keceiver ordered to be ap- 
pointed on liappening of'contingent event 
Transferee appealing against whcle de- 
cree and claiming larger sum — Court-fees 
payable are under Art. 17 (a) for all re- 
liefs 108 

Sell. 2, Art, ll-A (i) — Praj’er for de- 
claration that mortgage is not binding 
on plaintiff comes under Art. 17-A (i) 

430c 

Sell. 2, Art. 17-Z? — Severance in 
status — Subsequent suit for division by 
metes and bounds and for possession of 
plaintiff s share Suit falls under 
Art. 17.B 431a* 

Criminal Law Amendment Act (14 of 1908) 

8’. 17 (1)-S imply bscause object of 

unlawful association and object of some 
individual person are identical such person 
cannot be held be to assisting association 
Unless connexion between two is proved 

, 369 

^ S. 17 (l) Charge of picketing 
against accused Two separate sentences 
under both Criminal Law Amendment 
Act and Ordinance (5 of 1932) are illegal 

337 

^ S. 17 (l)— Congress is unlawful as- 
sociation and can betaken judicial notice 
of (Obiter) 123c 

S. 17 (1) Assists” means inten- 
tionally assists 123(Z 

Criminal Procedure Code (5 of 1898) 

Ss. 110 ci7id 162 Inquiry under 
Ch. 8 is not inquiry into offence, and 
statement given to police cannot be shut 
out by use of S. 162 G8:i (2) 

S. 132 — Protection given by two 
sections Difference pointed out 268a 
S. 132 Application of section — 
Only complaint and sworn statement 
should be referred to 26SZ> 

^*S’. 132 — Construction — Policy of 

legislature is to afford adequate protection 
to public servant 268c 

S 115 Pujari having possession on 

behalf of trustee cannot set up that that 
possession is his own 245/; 

S. 140 Party to dispute obtaining 

loa^e for indeOnite period from receiver 
by practising fraud on Court — Lease can 
be summarily set aside without filing 
suit after notice under Transfer of Pro- 
perty Act (1882), S. Ill 67(2) 

117 Dispute as to possession 


Criminal P. C. 

S. 162 — Inquiry under Chap. 8 is cot 

inquiry into offence and statement given* 
to police cannot be shut out hy use of 
S 162 688(2)> 

S. 162 — Assertion made before 

police in order to show that witness is 
making stateuient in witness box which 
be did not make before police cannot b& 
filed 372(2> 

S, 162 — Statement made by wit- 
nesses to police in course of investigation 
cannot be used to corroborate witnesses’ 
evidence 233cP 

*S. 162 — Statement to police during. 

investigation of offence different from 
one under trial can be used by accused 
for cross-examination G5(l)- 

S, 164 — Statement by person made 
under S. 164 to one Magistrate found tc* 
be false Trial of case by another Court- 
in which different version is given by 
same person— Complaint by latter Court, 
is proper in respect of falsa statement 
made to Magistrate 7G7fr^ 

S. J64 — Statements recorded by 




and right to perform puja — Magistrate 
can deal with latter claim also 245a 


Magistrate under S. 164 are evidence in. 
judicial proceedings wdthiu Penal Code- 
(1860). S. 193. Expl. (2) 125a. 

S, 164— Statements under S. 164 — 
Offence triable exclusively by Sessions — 
Sessions Court can file complaint — Sanc- 
tion asked by Public Prosecutor— Com- 
plaint can be filed even after six months. 

o . 

o. 188, Proviso 1 Mere dishonest 
retention of stolen property in foreign 
territory- certificate of political agent 

is necesary for trial 46l(l)» 

195 — Same net constituting of- 
fence under Ss. 193 and 471. I. P. ”c.-- 
Prosecution under S. 471 alone without- 
complaint of District Munsif before whom 
document is used does not lie 413a. 

S. 197 Karnam acting as village 
Magistrate 270a 

S, 197 Village Magistrate charged, 
with offence under S. 411, L P. C.--Sano. 
tion under S. 197 is not necessary 270/?* 

S. 197 — Construction — Policy of 
legislature is to afford adequate protec- 
tion to public servant 268c- 

909 (2) cDid 436 Magistrate dis- 
charging accused on ground that he has 
no jurisdiction to entertain complaint is. 
not order of discharge and Sessions Judge 
is not competent to deal with it under 
S. 43G 413J. 


Subject Index, 1933 Madkas 


20 ' 


Criminal P, C,' 

S. 209 (2) — Order of discharge must 

be based on ground bhat charge is ground- 
less 413c 




— Ss, 219 and 226 — S. 226 cannot be 
applied with reference to additional evi- 
dence taken under S. 219 2-17c 


&. 233 and 235 — Trial of offences 

under Ss. 170 and 175, I. P. C., together 
is illegal 434(l)a. 

5. 237 — For application of S. 237 




there should be no doubt about facts 8436 

Ss, 253 and-2d4c — Complaint under 

certain sections — Charge under different 
section amounts to discharge under sec- 
tions complained against 65(2)a 

S. 254 — Complaint under certain 

sections — Charge and acquittal under 
another — Retrial-ordered — Trying Magis- 
trate cannot frame charge under sections 
complained against 65(2)6 

S, 298 — Duty of Judge or jury dra- 
wing presumptions or inferences from 
evidence-explained ”2336 

S. 342 — ^Accused defended by coun- 
sel — Failure of Magsstrate to put explicit 
question is immaterial 233c 

Ss. 349, 380 and 562 — Distinction 

between case submitted under S. 562 and 
one submitted under S. 349 pointed out 

7286 

S. 350 (l) — ‘Magistrate who framed 

charge after hearing prosecution witnes- 
ses transfeired — His successor cannot 
ignore charge but accused has right under 
S. 350 to have any of witnesses recalled 
or reheard 841 

^ S. 367 — Judgment signed but nob 

pronounced by Magistrate — Judgment 
pronounced by successor of such Magis- 
trate’ — Accused is not entitled to de 
novo trial 251 (l) 

5. 367 — Judgment should nob be 
unnecessarily long 233c 

Ss. 380 and 562 (2) — Magistrate to 
whom case is referred under S. 562 (2) 
baa DO power to set aside conviction under 
S. 380 He can only either convict or 
make^or direct further inquiry 72Sa 
] 5. 403 Acquittal by Court wanting 

in territorial jurisdiction — Accused can 
plead autrefois acquit unless failure of 
justice is caused FB 765 

S, 403 Mistaken order of acquittal 


in previous case when discharge alone 


Criminal P. C, 

was possible is no bar to subsequent 
trial 93 

>$. 417 — Government must sparingly 

use right of a[jpeal against acquittal 

230a. 

S. 422 — Notice of appeal nob sent to 

officer appointed by Government — No 
objection by Government — Appellate 
order should not be interfered with un- 
less injustice is caused 277a- 

S. 422 — Notice to complainant is 

not compulsory 2776- 

S. 435 — Findings of fact for which 

there is evidence would not be interfered' 

with 279 (l)a 

S. 436 — Magistrate discharging ac- 
cused on ground that he has no jurisdic- 
tion to entertain complaint is not order 
of discharge and Sessions Judge is nob 
competent bo deal with it under S. 436 

4136 

^ S. 437 — Person committed to Ses-- 

sions Court for. offence under S. 201, I. 
P. G. — Subsequent examination of wit- 
ness under S. 219, Criminal P. C., by- 
committing Magistrate — Sessions Judge- 
adding charge under S. 30-2, I. P. G., also 
on basis of such evidence — Such charge- 
must be quashed 2476' 

439 — ' Offence committed found 

to be technical one — No further inquiry 
was ordered 434 (l)6’ 

S. 439 — Court cannot revise its own 

order 247a'- 

Ss. 476 and 164 — Statement by per- 
sons made under S. 164 to one Magistrate 
found bo be false — Trial of case by an- 
other Court in which different version is- 
given by some person — Complaint by lat- 
ter Court is proper in respect of false 
statement made to Magistrate 7676- 

Ss. 476 and 164 — Statements under- 

S. 164 — Offence triable exclusively by 
Sessions — Sessions Court can file com- 
plaint — Sanction asked by Public Prose- 
cutor — Complaint can be filed even after- 
six months 1256* 

S. 476 — False evidence given — Per- 
son should be tried — Age, relationship 
and other circumstances are to be con- 
sidered by trying Magistrate 125(3- 

S, 476 — Several complaints by one* 

order — Several accused must file sepa- 
rate appeals 125d 

S. 476 — Finding that inquiry into* 

offence is expedient in interest of jus- 
tice is necessary 67 (l) > 
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S. 47(). J — Several complaiets by 

one order — S »vdral accused must file 
separiteapp als 

.S’. 47G B — CompUiafc under S. 47() — 

S. 47(3 is not exhaustive as to powers of 

•app0t Ut^ Court 7(37^ 

S. 48S~ Marriaj’e is not legal insti- 
tution — Offspring is entitled to raainten- 
ance against father only if and when 
mother’s tavazhi or tarwad is unable to 
maintain them 794 

.S. 488 — Wife can only claim main- 

tenance under S. 488 on scale appro- 
priate to her station in life 688(1) 

.S. 491 — Costs — High Court has no 
jurisiiction to award costs in applica- 
tion for issuing writ of habeas corpus 

FB 102 

.S\ 494 — Mistaken order of acquittal 
in previous case when discharge alone 
was possible is no bar to subsequent trial 

98 

■ S, 517 • Accused from whom bulls 

were seized by police acquitted of charge 

• of thnft Bulls should be returned to 
them Criminal Court should not de- 

■ cide question of ownership 434 (2) 

j S. 531 Acquittal hy Court wanting 
. in territorial jurisdiction — Accused can 
plead autrefois acquit unless failure of 

justice is caused FB 765 

Where accused is prejudiced 
by not having notice of facts wliicli con- 
: sfcitubd ingredienis of offence his convic- 
tion of such cffeuce must bo set aside 

843c 

Ss. 562, 349 and 380 — Bisticctdon 
between case submitted under S. 562 and 
• one under S. 319 pointed out 7285 

Ss, 562 (2) a7id 380 — Magistrate to 
whom case is referred under S. 562 (2) 
has no power to set aside conviction 
under S. 380 He can only either con- 
victor make or direct further inquiry 728a 

■ Criminal Trial 




Accused’s confession if it is the onb 
evidence against him must be taken ai 
wh^ 888 (2)^^ 

Case and counter case — Piccedurt 
to be followed indicated FB 367 (2' 

Complaint under certain sections— 
Charge <and acquittal under another — 
Retrial of charge ordered— Trying Magis- 
trate cannot frame cliargo under sootioii'i 
com[)lain 0 d against (w*) (o)/; 

Decree 

Execution — More fact that judg. 


Decree 


ment-debtor does not object to amount 
for which execution is taken at one 
stage, doe^ nob bar him from raising the 
plea in subsequent execution proceeding 

844c 

Dscree obtained against minor’s 

father and deith of father — Minor not 
impleaded in execution but widow 
brought on record as legal representative 
— Sale held in execution should not be 
seb aside merely on ground that minor 
is nob brought on record 8335 

Execution — Judgment-debtor pre- 
venting delivery by obstruction must 
take censequeoces of his action — Sale 
confirmed on 30th August 1921 and deli- 
very petition on 22nd September 1921 — 
One item not delivered and petition 
closed’ — Subsequent petitions for deli- 
very on 23rd September 1924 on which 
delivery was ordered by 9th December 
1924 and again on 11th March 1926 — 
Latter patition dismissed as time-barred 
Fresh petition on 3rd March 1927 
held neither barred by time nor by rule 
of res judicata by order of dismissal of 
petition of 11th March 1926 as that 
order was simply the dismissal of mis- 
conceived petition 7455 

Execution — Application for execu- 
tion against minor judgment-debtor 
impleading guardian with bona fide be- 
lief that he was living — Application 
gives fresh starting point of limitation 
though guardian is found to be dead be- 
fore application 696 


Decree in another suit cannot he set 
aside in absence of fraud or collusion 

6395 

Execution — Compromise decree — 
Parties deliberately limiting recourse to 
execution proceedings to some contin- 
gency Decree c\nnot be executed ex- 
cept on happening of that contingency 




Execution — Compromise decree 
l^lxecution specifically barred except on 
one matter — Execution taken not on such 
matter Failure to appear on notice of 
execution does not make every part of 
decree execulable 466^ 

JLxecution Court has inherent 
power to dismiss execution application 
for default FB 418 i^ 

^ Execution — Application finally and 

properly dismissed cinnot he revived — 
Tost for applicability of principle of re- 
vival indicated FB 41S(f 
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Decree 

Execution — Executing Court cannot 

go behiQ'i decree i97a 

Execution — Decree-holder cannot 

prove that property was family property 
•and that defendant was manager thereof 

175/; 

Execution — Maintenance decree 

creating charge on some items and mak- 
ing whole property liable — Security need 
not be proceeied against in first instance 
unless not doing so is mala fide — Analogy 
of mortgage decree does not apply 33 (l) 

Deed 

Construction — Hell that transaction 

in question resembled more closely a 
lease and was not mortgage pure and 
simple 852c 

Construction — Substance and not 

merely form of colour of transaction 
should bo Ijoke 1 into 19oa 

Construction — Sottl ament — Award - 

ing of share of inheritance to illegitimate 
children by Suira donor is not conclu- 
sive of the meaning attached to the word 
^’santhathi”^05i/cr 659a 

Construction — Gift — Cases on con- 
struction of deeds in other cases are not 
of much use asauthority — Donor to enjoy 
the properties during lifetime ani after 
him his male sanbhathi or adopted san- 
thathi to take them — Donor not to sell 
or mortgage during lifetime — Donor 
gets heritable estate 6596 

^ Validity — Order in lunacy is bind- 
ing on parties thereto or those claiming 
under them — Unless such order is super- 
seded, alienation by lunatic, even during 
lucid interval is null and void 624 

Construction — “ Veedham” explained 

5166 

Construction — Deed or will — Irrevo- 
cability and immediate disposition — 
Registration as deed — Provision for un- 
born sons and appointment of wife to 
work as executrix — -Document held to be 
settlement deed and not will 492 

Construction — Arrest of A in execu- 

■ tion — B filing surety bond — On construc- 
tion of his bond held that B could nob 
be discharged from his liability in cir- 
cumstances of the case 360a 

Construction — Deed should be con- 
strued as a whole and not in isolated 
parts 194c 

Construction — Grant of village — 
M” does nob necessarily mean mauza 

194^Z 

Construction — Registered mortgage- 


Deed 

deed setting out terms of contract — No 
subsequent conduct of parties should be 
looked to for interpreting it 171c 


Easements Act (5 of 1882) 

S. 7 — Artihcial stream is one which 

is artificial at source or fio vs through 
artificial channel — Proprietors of adjoin- 
ing lands of artificial streams cannot 
enjoy their water without grant or pres- 
cription 

>S’. 7, Ulus 0) — Surplus water from 

Government lands stored in small ponds, 
or natural depre^-sions and used for irri- 
gation — Government is entitled to levy 
charge for use of such water and no ease- 
ment to use such w'atar can be acquired 

648 


-S'. 13 — Natural rights are nob res- 

stricbed 1846 

S. 18 — Customary right to do cere- 
monies under tree belonging to another 
valid and can be proved 3906 

Election 

Injunction to restrain should not be 

ordinarily granted 103 

Equity 

‘Specific contract between parties 

Principle of equity can still be applied, 
if what subsequently occurs is contem- 
plated by neither side 844a 

Estoppel 

^ Benamidar mortgagor — Transferee 

from heirs of benamidar can sue for re- 
demption and mortgagee is estopped from 
deuving right of mortgagor 635 

Evidence 


Statement given on oath must be 

believed unless inherently improbable cr 
contradicted 225a 


Party cross examining his own wit- 
ness — Whole evidence need not be re- 
jected 137<i 

Evidence Act (1 of 1872) 

S. 27 — Statement leading to disco- 
very of articles is admissible 233a 


34 — Mere filing of accounts and 

xhibiting them does nob prove various 
terns in them — Other corroborative evi- 
ence is necessary 756a 

S. 35 — Oral admission acted on and 


^ A. m m m - ^ 

scorded by Gjurt in its judgment is ad- 

lissible in evidence ^ ^ 184a 

= S, 41 — Order in lunacy is binding 

n parties thereto or those claiming 
nder them — Unless such order is super- 
9 doi, alienation by lunatic, even during 
[icid interval, is null and void 624 
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EvicJf nee Act 

‘S’ 41 — Whether judgment refusing 
}>robate of will is judgment in rem — 
Quaere 1146 

*S’. 43 — Suit for damages for malici- 
ous prosecution — Value of judgment in 
criminal Cnurt — Civil Court should 
undertake independent inquiry and not 
take into consideration grounds of ac- 
quittal in criminal Court 4296 

^ 58 — Pro-note insufficiently 

stamped Execution and loan admitted 
in written statement — Decree on note 
cannot he passed — Loan if independent of 
pro-note decree can be given on admis- 
sion but otherwise mere admission does 
not give plaintiff cause of action — In 
latter case S. 58 does not cure defect 

117 

'5. 65 Party not producing docu- 
ment in his possession should not be 
allowed to prove contents by secondary 
evidence 451c 

S. 68 {as amended hy Act 31 o/1926) 
-^Retrospective effect— Whether S. 68 
as amended by Act 31 of 1926 is not re- 
trospective so far as the operation of ad- 
ncitting evidence is concerned'-Qi^acrc 

^ 612a 

Ss. 68 and 69 — Plaintiff taking 
steps to secure attesting witness and not 

responsible for non-service—Witnessdead 

CiUring appeal Plaintiff can prove docu- 
ment by other means— His own evidence 
is suHicient 6126 

S. 68, Proviso {as amended hy Act 
31 of 1926)— Admission by executant as 
to execution of mortgage — Attesting 
witnesses need not ho called 432a 

*S’. 90 Ancient document — Certified 
copy from proper office— Proof of identity 
of parties and occasion when it was made 
is sufficient to prove document and its 
contents SGOa 

>^s. 91 and 58 — Pro-note insuffici- 
ently stamped Execution and loan ad- 
mitted in vvritten statement — "Decree on 
note cannot be passed — Loan if indepen- 
dent of pro-note decree can be given on 
admission but otherwise mere admission 
dots not give plaintiff cause of action— 
In latter case S. 58 does not cure defect 

117 

*- • 9f Pro-note with contempora- 
neous consideration inadmissible — Suit 
fails 

S. 92 Consent decree whether 
evidence is admissible to explain am- 
bisuity 510 ^ 


Evidence Act 

5. 92 — Document evidencing disposi^ 

tion — Evidence to show that it is en- 
forceable in some manner other than ex- 
pressly stated is inadmissible — But evi- 
dence to show it to he sham and meant 
to be inoperative is admissible 486' 

S. 101 — Burden of proof is on party 

alleging it 1370 - 

*S’. 101 — Person purchasing property 

in wife’s name — Wife is benamidar 
unless otherwise proved 137/* 

Ss. 101 to 103 — Landlord entitled to 
rent — Exemption on special plea must bo 
proved by person raising it — Facts of 
plea within tenant's knowledge — Onus is- 
on tenant 101 

S. 101 — Burden of proving that 
registered deed was sham is on person 
alleging when he was party to deed 48a 

S. 101 — Shipping^-Bills of lading 
containing in margin description of goods 
as given hy merchant and also clause 
stating contents unknown — Burden is on 
merchant to show that specification is 
correct Shippers have to deliver goods 
tendered 7 ' 

’ i? . IOj Onus of proving actual pro- 
fits received is on defendant — Onus- 
shifts to I laintitTs, if he claims more, tO' 
prove that defendant ought to have re- 
ceived more 825a- 

*8. 106 Landlord entitled to rent — 
Exemption on special plea must be 
proved by person raising it— Facts of 

plea within tenant s knowledge — Onus 
is on tenant 

S, 114 Duty of Julgo or jury 
drawing presumptions or inferences from 
evidence explained 2335' 

114 Burden of proof is on party 
alleging it 2370 - 

^ ^^5. 114 Person purchasing property 

in wife’s name— Wife ia benamidar unless 
otlierwise proved 137/' 

5. 115— Deoroo-holder attaching one* 
of two properties of judgraont-debtor 
with wrong description— Sale held and 
certificate issued under erroneous de- 
scription but application for delivery of 
possession dismissed — Application to • 
amend sale certificate — Sile set aside by 
consent of parties, judgment-debtor tak- 
ing time to pay — dudgment-debtov can- 
not subsequently contend that setting, 
aside of sale was without jurisdiction 753 




S, 115— Father getting some pro- 
perties from widow aud relinquishing 
bis reversionary right—Son inheriting- 


Subject Index, 1933 Madras 


29 


t^vidence Act 

'3uch property is not estopped from suing 
for remaining property as nearest rever- 
sioner after death of widow G37a. 

S. 115 — No etsoppel unless other 

party has changed position on faith of 
representation 4:71f; 

^ S. 142 — Court’s discretion in al- 

lowing cross-examination by party call- 
ing him should not be exercised unless 
necessity appears from examination in 
>chief — Permission to cross-examine is 
necessary — It should not be tacit but 
he expressed in some form — S. 142 does 
should not apply to the cise 1376 

iS. 145 — Statement made by witness 

to police in course of investigation can- 
not be used to corroborate witness’s evi- 
dence 233(rZ 

S. 154 — Court can allow cross- 
'Oxamination of one’s own witness with- 
out declaring him to be hostile 137a 

^ Ss, 154 and 142 — Court’s discre- 
tion in allowing cross-examination by 
party calling him should not be exercised 
unless necessity appears from examina- 
tion in-chief — Permission to cross-ex- 
amine is necessary — It should not be 
tacit but should be expressed in some 
form — S. 142 does not apply to the case 

1376 

S. 151 — Discretion should not be 

interfered with in appeal 137c 

S. 154 — Party cross-examining his 

own witness — Whole evidence need not 
he rejected 137d 

Execution 

‘ Res judicata — Decision against per- 
-sons in his absence on matter of which 
he had no notice is not binding on him 

8446 

Decree obtained against minor’s 
father and death of father —Minor not 
impleaded in execution but widow brou- 
ght on record as legal representative — 
Sale held in execution should not be set 
aside merely on ground that minor is not 
brought on record 8336 

Whether property awarded by decree 
has been damaged on date of delivery 
<5an be considered in execution 825c 

■ Title of bona fide stranger 

auouion purchaser cannot be attacked by 
party to suit in which decree is passed 

. 806(i 

buit against defendants 1 to 6 alle- 
ging to be in possession of deceased’s pro- 
perty Deceased by will giving life inte- 
rest to defendant 2 and vested remainder 


Execution 

to defendant 4 — Defendants 4 to 6 exone- 
rated before trial — After decree defendant 
2 dying — Execution taken against pro- 
perty coming to defendant 4 — Defendant 
4 not being judgment-debtor or his legal 
representative, property in her hands 
cannot be proceeded against — Nonappear- 
ance by bar to applioation for transfer 
of decree cannot create constructive res 
judicata 508a 

Plaintiffs representing temple know- 
ing rights of parties — Party exonerated 
cannot be allowed to be proceeded against 

5086 

Execution proceedings — Execution 

taken for amount greater than that men- 
tioned in decree — Failure of judgment- 
debtor to appear is not res judicata 466^ 

Ex parte decree of foreign Court 

passed without jurisdiction — Decree 
transferred to British India for execution 
■ — 'Application in foreign Court to set 
aside decree — Decree is nullity and conti- 
nues bo be inexecutable in British India 

393 

Execution Sale 

Purchase of property in suit by 

puisne mortgagee subject to decree to 

enforce prior mortgage — No irregularity 

arises by nob impleading purchaser in 

execution of mortgage decree 838c 

Fugitive Offenders’ Act (1881, 44 and 45 
Viet. Ch. 69) 

S, 19 Magistrate cannot discharge 
accused except on ground enumerated 
— Justifiability of arrest cannot be looked 

503(1) 

Government of India Act (1919, 9 and 10 
Geo. 5 Ch. 101) 

S. 107 — Court-fee— Decision favou- 
rable to plaintiff — Even revision appli- 
cation by Government does nob lie 506a 

Government Servants’ Conduct Rules 

^ Fundamontal R. 52 — Government 

servant accepting private job during 
leave period and drawing leave allow- 
ance — Leave nob revoked by Government 
— Government is nob entitled to refund 
of allowance paid 273 

Grant 

Serviea grant — Sale of zamindari 

does nob give right to recover possession 
of village granted to third persons and 
not resumed 2216 

-Shrobriom grant may be a grant of 

kudivaram as well as melwaram IQdA 

Guardian and Ward 

Guardian cannot impose uncondi- 

tional personal liability on minor by 
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executing promissory 
minor 
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Adoption — Widower adopting 

son after death of his wife — Wife though 
not present at time of adoption still 
becomes mother of adoptee — Adoptee 
inherits to relations of adoptive mother 

FB 550 a 


^ Adoption — Consent of nearest 

eapinda given cot for spiritual benefit of 
deceased but for his own ends and under 
wrong impression — Adoption to spite 
nearest heirs after long dela> — Adoption 
is invalid 540 

Alienation — All members of joint 

family parting with their rights of jont 
family property — Question between 
alienees is not one between coparceners. 

8715 

— Mienation by female heirs — Presump- 

tive reversioner confirming alienation is 
barred from challenging it after succes- 
sioD opens to him Boon 

— -Alienation by limited owner — Neces- 
sity — Meaning explained G355 

Alienation — Widow — Compromise 

in good faith for benefit of the estate is 
binding on estate 63.9c 


Alienation — Widow — Duty of lender 

— If leader makes proper in(|uiries and 
acts honestly, he is protected, although 
it turns cut that in point of fact there 
was no real necessity G39ril 

Alienation — Widow — Legal neces- 
sity — The incurring of legal expenses for 
establishing valuable right and paying oil 
of revenue due to Government are neces- 
sities recognised by law 639/ 

Alienation — Guardian — Personal 

decree against — Minor’s property is not 
liable if no decree is passed against 
minor as well 175a 

Alienation — Coparcener — Alie- 
nee’s right is lluctuating one — Family 
property as at time of suit and not as at 
time of alienation should bo taken 158 

Debts — Legal necessity — Adults 

joining in execution — Fvidence of 
circumstances of need for borrowing — 
Lender making reasonable inquires — 
Lender need not see to actual oflioation 

867a 

^ Debts — Legal necessity — Adult 

member joining in execution of deed 
admitting legal necessity — No presump, 
ti^n of legal necessity arises 8675 

Debt — Partition suit by son — Morf 
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gage executed by father challenged — 
Mortgagee relying as to bindingcharacter 
of mortgage on actual application of 
money for purpose binding on son — He 
cannot, on failure to prove this, raise 
plea that he made inquiries 836a 

Debts — Decree obtained against 

father for surety debts incurred under 
obligations undertaken that judgment- 
debtor will file insolvency petition — Sons 
are bound to pay and sons cannot dis- 
pute liability under bond — Even if sons- 
are exonerated under decree they are 
liable for such debt under pious obliga- 
tion unless debt is illegal or immoral 

8 1 7 a 

Debts — Father — All decree debts 

passed against father are not ipso 
facte binding no son Sl7iT 

Debts — Promissory note executed 

by father while joint with 8 on 9 -“Endor- 
semeots by father after partition saving 
limitation~SoDS are liable for the debt 

708 

Debt — Pious obligation — Sons are 

liable for father’s debt which is neither 
illegal nor immoral irrespective of fact 
whether father is manager of joint 
family or whether joint family is com- 
posed of persons other than father and 
son 690 

Debt-'“Widow is not bound to dis- 
charge husband’s debts from income of 
property 1635 

Guardianship — Natural father is 

not natural guardian of his son given in 
adoption 710 (9) a 

'Guardian — Husband of Hindu minor 

wife is representative of wife and com- 
petent to make application 407t» 

^ ‘Joint family — Partnership business 

— Joint family business cannot be busi- 
ness of some group of members of joint 
family or members of branch of fam\4y 
less than the whole joint family 926a 

Joint family — Partnership business 

— Held on evidence that though a joint 
family consisted of father and his four 
sons yet the business was ordinary part- 
nership business of three brothers onlv 

9‘20/‘ 

Joint family — Creditor against 

father of joint Hindu family can attach 
and proceed against whole of joint pro- 
perty even though his sons are not par- 
ties to suit 839 

Joint family — Usufructuary mort- 
gage — Several leases executed by several 
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members to mortgagee for convenience — 
Whole mortgaged property made res- 
ponsible for realisation of arrears of rent 
due by any member — Charge for arrears 
of rent is binding on family of mort- 
gagors as a whole Gi3rZ 

.Joint family consisting of father and 

son — Self-acquired property of son — 
Onus of proving that it is thrown into 
common stock is on person who asserts 
to be joint property — Admission by son 
in mortgage deed that such property is 
in possession and enjoyment as of right 
by both father and son shifts onus on 
son to prove that such property is not 
thrown into common stock 565 (2)<x 
Joint family — Sale by Official Re- 
ceiver conveying only right, title and in- 
terest of insolvent father — Suit by 
minor sons for partition decreed before 
sale — Share of sons in property is not 
sold 4755 

Maintenance — Widow — Widow’s 

right is one which accrues from day to 
day during her life-time — Specific family 
property charged with maintenance pay- 
able to widow for previous year on cer- 
tain date — On death of widow before 
such date her heirs are entitled to re- 
cover proportionate amount due to her 
after last payment till date of death699a, 

Maintenance — Law to be applied is 

rule of Hindu law and in its absence rule 
of justice, equity and good conscience 

699c 

Maintenance — Widow — Obligation 

to maintain widow is dependent on 
taking property of her husband whether 
by inheritance or survivorship 699rZ 

Paitition — Suit on behalf of 

minor Death of plaintiff — Suit does not 
abate Legal representative can con- 
tinue suit — Severance of status takes 
place from filing of suit for partition on 
showing that suit was for benefit of 
minor: 41 Mad 442=42 I C 860=^ I E 
1918 Mad 379 and A I E 1930 Mad 486, 
Overruled. PB 890a 

' Partition — Suit for partition is not 
personal action which dies with the per- 

, FB 8905 

Partition — Minor — It is not confin- 
ed merely to personal benefit but extends 
to that of his mother, widow, etc. 

FB 890c 

Partition Agreement for considera- 
tion between two co-parceners not to 
exercise right of partition is valid 847 


Hindu Law 

Partibiofi — Partition suit hv son — 

Mortgage executed by father — Mort- 
gagee putting forward claim only as 
mortgagee and not as simple debtor — 
Part of mortgage debt not proved to be 
binding on son — Mortgagee C'-nnot in 
second appeal ask Court to make pro- 
vision for such debt in partition decree 

8 h 65 

Partition — Partial Partition — Suit 

for partial partition is maintiinable as 
between members of joint faaiily and 
alienee from member or members 774a 

^ Partition Partial partition — 

Di vision in status effected among raeni- 
bers of joint family — As berween two 
alienees from members, suit for partial 
partition is competent *^74 5 

Religious endowment — Manager of 

temple property can grant f erpetual 
lease in special and unusual circumstan- 
ces _ ^ 852a 

Religious endowment Ancient 
grant of perp‘^tual lease recognized and 
treated as valid by subsequent matat*’i- 
pathis Even though deed does not con- 
tain recitals ns to neces-ity, transaction 
can be presumed to be one for necessity 

TP V • . 

Jveligious endowment — Po^^er of 
shehait to incur debt is analogous to that 
of manager of infant heir G 39 ^ 

Religious endowment — Alienation- 
for keeping up daily worship is necessity 

-D 1- • . 

Religious endowment Trustee ctin 
purchase provisions on credit 

Religious endowment — Pledgee- oi 
temple property advancing moneys to 
avert} threatened sale in execution of 
decree need not go into merits of decree 

-p , . • 639/ 

Religious endowment — Permanent 

lease by head of mutt enures for his life- 
time 

Reversioner Re'ease deed executed 
by father on h's own behalf and on be- 
half of minor son Son cannot question 
it, where such action is emineotlv 
prudent and beneficial 8565 

Succession Sudra — Illegitimate 
SOD of Subra is coparcener with legiti- 
mate sons after death of putative father 
and entitled to sue for partition 397 

Surrender Surrender must be of 
entire property in possession, enjoyment 
or control of family—Chanco. of setting 
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aside alienabion by widow does not form 
parb of property 860/> 

^ Text 3^ Words prathigrahithriya- 
roitha” in Dafctaka Miinansa are used in 
general sense FB 550/; 

Widow- -Father getting some pro- 
perties from widow and relinquishing 
his reversionary right — Son inheriting 
such property is nob estopped from suing 
for remaining property as nearest rever- 
sioner after death of widow 637a 

^ Widow — Alienation — No recital 

as to purpose of loan — Attestation by 
reversioner is nob presumptive proof of 
necessity 6375 

Will — Construction of — To decide 

whether it creates trusts or mere charge 
on estate, will must be taken as a whole 

204a 

Will— Two or more donees, when 

tenants-in-common and when joint ten- 
ants stated 2045 

Will Tenancy is common or joint 
Incidents of possession same — Onus to 
waive separate rights is on him who as- 
serts it 204c 

IncomC'Tax'Act (11 of 1922) 

-S. 4 (2) — Money received in British 
India is presumed to be profits SB 14a 
S. 4 (2) Person having two funds 
one of which was taxed— There is no 
irrebuttable presumption that all remit- 
tances are made out of taxed fund — 
Foreign untaxed fund sending remittance 
less than its profits is profit received in 
British India SB 145 

* Ss. 8 and 10— Notification dated 

25th August 1925— Interest from socu- 
ritios is not included therein SB 489a 
^ S. 10— Exemption — Burden of proof 
is on assesses SB 4895 

— *S'. 10 (2) (/ff)— Capital of fund con- 

tributed by subscribers— Subscribers to 
get back amount paid with fixed interest 
Such guaranteed interest is interest on 
•capital borrowed and cm be deducbel 
in computing profits FB 317 

^ AA. 32 (1) and 31 (3) — Assistant 
Commissioner not enhancing total assess, 
ment but increasing it on some items 

and reducing it on others — No appeal 
lies gg ^ 

S. GO— Governmont of India Noti- 




ficatiion of Finance Department (Central 
Eevenuea) No. 21. dated 12th October 
1929-Goverument of India can under 
S. GO deal with income-tax and supertax 
—But notification No. 21 dated 12th 


Income-tax Act 

October 1929 deals only with income-tax 

, SB 701 

Indian Securities Act (10 of 1920) 

S. 18 S. 18 does not give more time 
than what is allowed by Limitation Act, 
Art. 80 376c 

Insurance 

Insurance company at C — Policy 
taken at M through agent of company — 
Acceptance of proposal posted at G and 
assured informed by agent at M — Held 
acceptance was made at M and that 
policy was eft’eebed at C 764 

Policy should be construed by col- 
lecting meaning of parties from language 
employed Courts will lean against for- 
feiture of policy 680 

Interest 

Indemnity clause entitling adequate 

compensation for loss sustained — Kea- 
sonable interest can be allowed as com- 
pensation 7155 

Interest cannot be granted on equit- 
able principles in absence of contract — 
Defendant toll contractor stipulating to 
pay 12 per cent on arrears of kist, plain- 
titr having right to resale— Right of re- 
sale of toll exercised by plaintiff and suit 
for loss occasioned by such resale — In- 
terest cannot bo allowed 7045 

Claim for arrears of rent — In ab- 
sence of agreement to pay interest, in- 
terest cannoG be allowed 613c 

Money had and received — Interest is 
payable only from date of demand 3205 
Post diem No stipulation for — Such 
contract may be implied and interest 


awarded 

Compound interest 


171a 

■No compound 
unless it has 

1715 


interest can be awarded 
been specially agreed to 

Interest Act (32 of 1839) 

1 Claims coming under Act — 
Interest can be allowed if conditions pre. 
scribed are satisfied 729a 

S, 1 — Act is not repealed by oon- 
tract Act (1872), S. 73 7295 




— S. 1 — Non-paym3nt of money due 
itself constituting breach of centract — 
No interest can be allowed in addition 
to recovery of mouey unless plaintiff* 
gives adequate proof that by reason of 
brejich of contract special loss or damage 
was sustained and if unle-s such claim 
for interest is not one coming under cate- 
gory of cases specified in S 1 729c 

1 Money had and reoeived — 
Interest is payable only from date of do- 
mand 3206 
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Interpretation of Statutes 

Illustration should not bo taken as 

part of statute under every circumstance 
— But they should not be lightly dis- 
Tegarded 795Z? 

Statutes which are frequently re- 
pealed, re-enacted oramended should not 
be construed by reference to language of 
•similar legislation elsewhere 791a 

Section must be read in the sense in 

which words in section are accepted by 
authority and not by unintentional use 
of such word 7826 

Liegislature enables something to 

be done — Power to do everything which 
is necessary for purpose of carrying out 
the purpose in view is implied 7486 

Statute imposing duty should be 

strictly construed in so far as imposition 
of such duty is concerned — ‘This principle 
does not extend to procedure to collect it 

748c 

Court making order under S. 78, 

Madras Hindu Eoligious Endowments 
Act (1 of 1925), has jurisdiction to do 
all acts necessary for execution of such 
order 689 

Successive Acts — Continuous pratice 
iollowed — Intention of legislature is to 
confirm that practice SB 489c 

Some rules stated y 2Q7d 

Objects and reasons — Court cannot 

refer to them to determine proper con- 
struction of particular sections 1206 

Preamble — Words clear — Section 

should be given effect to irrespective of 
preamble 120 c 

Words — -By mere construction words 

which limit operation of general language 
of section should not be added 12Qd 

Repealing Act does not affect pro- 
ceeding instituted under previous Act 
unless expressly provided 57 c 

Jurisdiction 

Consent of parties cannot give juris- 
diction ^ 471 ^ 

Writ of Erroneous decision on 
law point is no ground for issuing writ 
when exercised within jurisdiction 

133 f 2 )Z? 

l-and Acquisition Act (1 of 1894) 

Value to be paid is value to 
owner as it exists at date of taking — 
Old owner taking property subject to 
restrictions It is necessary to inquire 
how far these restrictions affect value 

I j ^ 190 

Land Customs Act (19 of 1924) 

7, (l) (c) — Onus is on prosecution 
1933 Indexes (Mad .) — 5 & 6 


Land Customs Act 

to prove that goods were taken by land 
from foreign territory to British terri- 
tory at a time when they were dutiable 

888 (2)6 

7 Carrying non-dutiable goods 
without permit — Offence is to be dealt 
with by customs officer and not by com- 
plaint to Magistrate 888 ( 2 )c 

Landlord and Tenant 

Claim for arrears of rent — In ab- 
sence of agreement to pay interest, in- 
terest cannot be allowed 6 l 3 c 

— Poramboke land — Registration of land 
as cattle stand in settlment register does 
not imply grant to villagers— Assign- 
ment of such land Discretion vests in 
Government and cannot be questioned by 
civil Court 64 q 

Agricultural tanant Reasonable 
notice by landlord is necessary to ask 
tenant to quit Till notice, ha is tenant 
and mesne profits cannot be demanded 

prior to that time 16^5 

Land Tenure 

Grant of patta — Effect — The grant 

of patta constitutes fresh grant 913a 

Lease 


^^Agricultural lease— Land leased by 

auction — Acoaptance of bid effects oral 

contract of lease 4516 

Legal Practitioner 

Vakalatnama providing ''avasyama. 
nal (if necessary or expodiantj you are 
to compromise suit or raise contest” — 
Compromise is in the discretion of pleader 

and not of Court 734 

Order passed on payment of costa — 
Advocate has authority to accept and 
legal consequences flow from such act 
even if advocate has accepted without 
realizing consequences. 410c 

Letters Patent (Mad) 

CL 15 — Appeal under Cl. 15 lies 

from order of single Judge rejecting ap- 
plication under O. 40, R. 1 , Civil P. 0. 

FB 5706 

GL 15 — Order ordering respondent 

in appeal to be brought on record as 
legal representative of deceased appel- 
lant is not appealable 417 

^ CL 21 — High Court has no power 

to grant injunction apart from O. 39 
Civil P. 0. in appeal or revision from 
mofussil Courts 500 ( 2 ) 

Limitation 

Toll contractor committing default 

— District Board exercising option of 
re-sale — Sale postponed for want of bid- 
ders without consent of contractor — Sub- 
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Limitation 

re-pale and suit, for loss incurred 
— Limitation runs from first date of 
re-sale and not date of actual sale 704a 

Plaint amended — Ameudment re- 


lates t-ack to date of institution of suit 

for question as to limitation 153c 

Lir itation Act (9 of 1908) 

Construction — Exemption not 
covered by secMons in Act cannot he im- 
ported by Court FB 4185 

^ S. 14— For applicability of S. 14 
not only the cause of action should be 

the same but relief also must be the 
sanae 773 

S. 14 Suit filed against dead per- 
son Application to bring legal represen- 
tative does not lie — Even if Court 

wrongly allows application S. 14 does 
not apply 454 

S. 14 Proceedings attacking vali- 
dity of decree under S. 47, Civil P. C., 
on the ground of fraud of guardian — 
Subsequent suit on the same ground and 
for the same relief Prior proceedings 
prosecuted under legal advice — Such 
period to be excluded for limitation 

* c • . 

o. 15 Final decree in mortgage 

suit and execution application for sale 
of rnortgaged properties — Dismissal of 
petition for non-payment of batta — 
Declaratory suit by another that mort- 
gaged property belonged to mosque and 
th>it mortgage was invalid and unen- 
forceable decreed — Mortgagee decree, 
holder s appeal from such decree allowed 
Subsequent execution application for 
sale of mortgaged properties beyond 
thiee >ears from date of dismissal of 
pi ior application does not come under 
S. 15 nor 18 it revival of old application 
and is barred by limitation FB 41b‘a 

— 




S, 15 Injunction or order staying 
execution must ho ex| ress and applica- 
tion cannot he stayed by implication 

^ FB 4 18c 

IS hraud under S. 18 may bo 
of any person not necessarily of decree- 
holder 32() 

iS 19 Admission of execution of 
document for amount already due and 
of its contents before regisorar is ac- 
knowledgment of liability under docu- 
ment 713 

19 a?id 1^0 — Admission hy wife 
of luuQftic o! dsbt in lisr petition lor tip- 
pointmeut of guardian— Husband dying 


Limitation Act 

and wife never appointed guardian— Ad- 
mission is not valid acknowledgment 68G 
^ S. 19 Inclusicn of decree debt in 
insolvency petition by debtor amounts to 
acknowledgment 5G5 (l)a 

S. l9 Mention of decree debt in 
statement of insolvent amounts to im- 
plied admission that debt is subsisting 

565 (1)5 

'5. 19 President of committee has 
authority to acknowledge 3d2d 

19 Promissory note insuffi- 
ciently stamped containing acknowledg- 
ment of prior liability is admissible to 
save limitation 251 ( 2 )a 

S. 19 ( 2 ) Document containing ac- 
knowledgment Date score! out — Docu- 
ment can be treated as undated I04a 

19 ( 2 ) Undated acknowledgment 
contained in document filed in Court — 
Date of filing is date of making acknow- 
ledgment 1045 

S. 20 (i7id Art, 182 (5) Pay’ment by 
one defendant for himself and not certi- 
Limitation is not extended against 
other either under Art. 182 (5) or S. 20 

^ * ^671 

< 3 . ^0 No agreement to pay interest 
in contract Subsequent entry as to 
payment of interest saves limitation 

o no . 251 (2)5 

05 . 23 ayid 29 — Madras Estates Land 

Act (1908), 89.45. 163 and 211 and Sch.B. 

Unauthorized occupation begun 
more than an > ear— S. 45 cannot be in- 
voked No fresh start every year — 
Kemedy of landlord is under S. 1 G 3 521 


Art. 62— Assignment by mother of 
mortgagee in favour of minor daughter 
and herself— Assignment void ns regards 
interest of minor daughter— Realization 
of full mortgage amount by assignee — 
buit hy minor daughter against assignee- 
for hor share of amount is maintainable 

RHP 

G 2 — Score- Art. 62 cannot be 
appropriately applied where the plaintiff 
is not outitled to money when it was 
received by the defendant 524a 

62, 9/ iind 116 — Vendor deli- 
vering part of property— Suit as to rest 
against stranger and vendor dismissed— 
SubfcOqueut suit for damages for bre'ucb 
of covenant cf title is gov'erned by 
Art. Ill) and not by Art. 97 or Art 62 — 
Lime runs fiom dismissal of suit for pos- 
session and not from date of sale 126 
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Art, 65 — Afcfcachrrienfe before judg- 
ment — Surety bond executed in pursu- 
ance of order under O. 2J, R. 43, Civil 
P. C. — Limitation for enforcing liability 
of surety is three years from date of 
decree 2i9a 

ilri. 80 — S. 18, Indian Securities Act, 

does not give m -re time than what is 
allowed by Limitation Act, Art. 80 376c 
Art, 80 — Suit on war-bood — Limita- 
tion runs from date of presentment 376(i 

Art. 97 — Suit for compensation by 

vendee for breach of covenant in sale 
deed — L’mitation is six years from date 
of failu-e of consideration 382c 

Arts. ^1 ^ ^2 and ll6 — Vendor deli- 
vering part of property — Suit as to rest 
against stranger and vendor dismis'^ed — 
Subsequent suit for damages for breach 
of covenant of title is governed by 
Art. 116 and not by Art. 97 or Art. 62 — 
T me runs from dismissal of suit for pos- 
session and not from date of sale 126 

Arts. 106 and 120 — Suit for accounts 
of dissol'^ed partnership — Art. 106 ap- 
plies and not Art 1*20 353 (2)d 

^ Arts. Ill and li6 — Sale of portion 
of mortgaged property — Vendee under- 
taking to pay off mortgage-debt — Failure 
to d o so and sale of whole of mortgaged 
property in execution of mortgage-decree 
Suit by vendor for mortgage-debt an*! 
interest against first vendee — Art. Il6 
and not Art. Ill, applies and limitation 
begins to run from date of sale of wh le 
property 424 

Art. 116 — Suit for compensation by 

vendee for breach of covenant in sale 
deed Limitation is six years Irom date 
of failure of considerar ion 382c 

Art. 116 — Execution sale — Auction- 
purchasers getting DO lawful delivery 
but selling that property to plaintiff — 
Sale-de^d laying down that vendor to 
give plaintiff lawful delivery after get- 
ting sale certiGcate from Court — Failure 
to do so Judgment-debtor setting up 
adverse possession — Plain tiff suing for 
return of consideration — Art.. 1L6 appliei 
Time would run when vendor became 
incapable of fulfilling his undertaking 

. 1535 

Arts. 116, 97 and 62 — Vendor deli- 
vering part of property — Suit as to rest 
against stranger and vendor dismissed — 
Subsequent suit for damages for breach 
of covenant of title is governed by 
Art. 116 and nod by Art. 97. or Art. 62 — 


Limitation Act 

Time runs from dismissal of suit for 
pn-session and not from date of sale 126 
Art 117 — Foreign judgment — 
Appeal dismissed — ^'Judgment in that 
suit” is appellate and not original judg- 
ment 5lla 

Art. 117 — Judgment means dectee 

5115 

Art. 120 — Madras Survey and 

Bouniwries Act (1897), S. 13 — Order 
piSsed ualer R. 3 of Board's standing 
crier No. 3l — S. 13 does not apply — 
Suit for eviction in such case would 
be governed by Art. 120 6685 

Art. 120 — Property brought in 

Court— No fresh start 503 (2)5 

Arts. 120 and 106 — Suit for ac- 
counts of dissolved partnership — 
Art. 106 applies and not Art. 120 

353 {2)d 

Art. 120 — Partition suit — Mahome- 

dan family — Female asking for ac- 
counts from managing cosharer of pro- 
pertv for 10 years, i. e. for period prior 
to six years of suit — Demand for ac- 
c un*8 within one year of suit — Suit is 
within time 200 

Art. 134 — Possession not taken by 

transferee — Art. 134 does not apply 

533a 

^ Art. 134 — Trustee having beneficial 

interest transfering trust property — 
S lit to set aside alienation within 12 
ye^rs death or removal of transfering 
trustee is not barred — Art. 134 does not 
apply 533c 

Art. 144 Possession permissive in 
beginning — Onus that it has become 
adverse is on person setting up that plea 
L nd held on service tenure — Its 
possession does not decome adverse 
when no services are performed 668a 
** Arts. l4 4 anr2 134 — Ti ustee having 
beneficial interest transfering trust pro- 
perty — "Suit to set aside alienation with- 
in 12 yeirs of death or removal of trans- 
feriog trustee is not birred — Art. 134 
does not apply 533c 

Art. 180 — Judgment-debtor j revent- 

ing delivery by obstruction must take 
coD'-'equence-^ of bis action — Sile con- 
firmed on 30th August 1921 and delivery 
petition on 22nd September 1921 — One 
item not delivered and petition closed”^ 
— Subsequent petitions for delivery on 
23rd September 1924 on which delivery 
was ordered by 9tb December 1924 and 
again on 11 March 1926 Latter peti- 
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tion dismissed as time barred — Fresh 
petition on 3rd March 1927 held neither 
barred by time nor by rule of res 
judicata by order of dismissal of peti- 
tion of 11th March 1926 as that order 
was simply the dismissal of misconceived 
petition 745^ 

^ Arl. 181 — Decree declared 'un- 

executable by execution Court — Order 
set aside on appeal — Fresh period of 
limitation runs from date of latter order 

785 

Arts. 181 and 182 — Surety bond 
executed by two persons to produce 
movables can be enforced without re- 
course to suit Limitation runs from 
date of bond or date of failure to pro- 
duce property - Proceedings taken 
against judgment^debtor in execution of 
decree or against one of the sureties for 
enforcing bond in which other is simply 
impleaded without any relief being claim- 
ed against him are not steps °against 
other surety to enforce bond so as to save 
imitation 722 

-drL l3l Preliminary decree — 
Appeal against preliminary decree with- 
drawn and dismissed— Time for apply- 
ing for final decree is three years from 
such order of dismissal 442 




A^vt, 181 ExGcufcioD of docroG 


• 

Appeal and stay order— Limitation for 
continuing execution is three years from 
date on which stay comes to an end 

325 

ylrL 182 Application otherwise 
than in accordance with law 872Z> 


/IrL 182 — Step in aid of execution 
Conditions necessary so far as Madras 
is concerned are (l) step must be one 
which Court has to take : (2) Court must 
be asked to take it Application for time 
to apply for substituted service is not 
^tep in-aid 675a 

^ ^ Art. 182 Final decree in mortgage 
suit and execution application for sale of 
mortgaged properties— Dismissal of peti- 
tion for non-payment of batta — Deolara- 
tory suit by another that mortgaged 
property belonged to mosque and that 
mortgage was invalid and unenforce- 
able decreed Mortgagee decree-hol- 
der’s appeal from such decree allowed — 
Subsequent execution application for 
sale of mortgaged properties beyond 
three years from date of dismissal of 
prior application does not come under 


Limitation Act 

S. 15 nor is it revival of old application 
and is barred by limitation FB 418a 

1^2 Attachment before judg- 
ment — Surety bond executed in pursu- 
ance of order under 0. 21, R, 43, Civil 
P. C , Limitation for enforcing liability 
of surety is three years from date of 
decree 219a 

^Art. 182 (as amended by Act 9 of 
1927) Right of execution not barred 
when amending Act came into force— 
Subsequent application will be governed 
by amended Act 35 

182, Expl. 1 Final decree in 
partition suit awarding several plots to 
several sharers — Whether application 
for delivery of one plot can save appli- 
cation for another plot from limitation 
Quaere 7895 

^ Art. 182, Expl. 1 Declaration of 
joint character of certain items of pro- 
perty in partition suit — Decree is joint 
decree and application by one for deli- 
very of his share can save application by 
another from limitation 789c 

^ Partition suit — 

1 rehminary decree and appeal from such 

decree Final decree passed pending 

appeal — Limitation for execution of 

fanal decree is from date of final decree 
and not date of appellate order from 
preliminary decree 345^ 


Art. 182 (3)— Payment of hatta for 
auction sale of property is step in-aid of 
execution 4^0 

f ~ Reviewand revised 

decree — Limitation for execution of 

decree runs from date of revised decree 

even as against persons not parties to the 
leview proceedings 07 ^ 

' ~ Scope — Decree 

which has already become barred bv 

limitation_ cannot bo revived for purpose 

of execution by a subsequent amend 
ment oi-' 

~ 1B2 ( 5 ) Application for execu- 

tion against minor judgment-debtor 
imploading guardian with bona fide 
belief that he was living— Application 
gives fresh starting point of limitation 
though guardian is found to bo dead 
before application ( 30(5 

Art. 182 ( 5 ) (i)t(l S, 20 Payment by 
one defendant for himself and not certi- 
fied— Lipnitation is not extended against 
others either under Art. 182 (5) or S. 20 

674 
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^ A?‘t. 182 (5) — Mere drawing out of 

money without any application is not 
step-in-aid 597 

A?'t. 182 (5) — Execution — Applica- 
tion returned for amendment is sufficient 
to save limitation 5685 

Art. 182 (5) — Time for considering 
whether application is within time starts 
from date of final order on last applica- 
tion 540 ( 1 ) 

Art. 182 (5) — Application by decree- 
holder for transfer — Satisfaction by judg- 
ment-debtor pleaded — Counter- pet it ion 
by decree-holder— Batta and affidavit 
filed in support — Yakalatnama filed in 
appeal These held not steps-io-aid 403 

^Art, 182 (5) Subsequent remittance 
to jail authorities by money order is ap- 
plication to Court and is step in aid 83 
Madras Abkari Act (1 of 1886) 

S. 55 Sale for default under Abkari 
Act does not give property free of en- 
cumbrance as sale for recovery of arrears 
of revenue 649 ^ 

S, 55— Sale under Abkari Act — 
Purchaser ignorant of encumbrances — 
Default by purchaser to make deposit — 
Be-sale subject to encumbrance for lesser 
price Difference in price less amount of 
encumbrances only can be recorded 649c 

Madras Agency Tracis Interest and Land 
Transfer Act (1 of 1917) 

^ S, 4 ( 2 ) Application under S. 4 ( 2 ) 
is not suit and order refusing it is not 
decree 695 

Madras Civil Courts Act (3 of 1873) 

S. 14 S. 14 does not prevail over 
Suits Valuation Act (1687), S. 8 721a 

Valuation for purposes of suit 
should also guide valuation for purposes 
of appeal 72 i^ 

^ Attachment of property in 

execution of decree Claim to property 
on basis of sale in favour of claimant 
dismissed Suit within one year to avoid 
attachment Value for purposes of juris- 
diction is not market value of land but 
value under S, 7, Gl. 5 Court-fees Act 

j ^ • 4395 

1932) Societies Act (6 of 

“ (®^~Legal adviser of society is 

, 682a 

o. 51.(1; (i), (c) Member of the 

Bar who is also member of Co-operative 

bociety, instructed by the Society to 

engage in legal proceedings on behalf of 

society — His position is only that of 


Madras Co-operative Societies Act 

vakil and not that of officer, or servant 
of society 6825 

Madras District Municipalities Act (5 of 
1920) 

S. 22 — Decision against INIunicipal 

Council is binding against its chairman 

59a 

Ss. Hand 15 — Non-compliance with 
provisions of Ss. 44 and 45 makes con- 
tract void 332a 

^ Ss. 44 and 45 — Contract void for 
non-compliance of provisions of Ss. 44 and 
45 — Neither principle of “quantum 
meruit” nor that of “quantum valebat” 
applies 3325 

S. 49 — Scope — Election Commis- 
sioner declaring election void on ground 
not taken in petition and declaring an- 
other candidate elected in his place — 
Action of Commissioner is one in excess 
of jurisdiction 133 {2)d 

S. 49 ( 2 ) (/) — Persons standing in 
superior or subordinate positions to 
councillor should be execluded 260cZ 
S. 49 ( 2 ) (/) — Disqualification under, 
can be ground for election petition 

133 (2)a 

S. 51 — Decision by District Judge 
under S. 51 is not open to revision by 
High Court 260a 

S. 51 * Scope — Objections under 
S. 51 may embrace disqualifications ex- 
isbine before the election 260c 

S. 83 (a) Place where people are 
given only food and drink gratuitously 
bub not allowed to rest during night 
time is not choultry 782a 

S. 83 (a) — Only pi aces which re- 
quire that no income should be derived 
for exemption from tax are playgrounds 
— Obiter 782c 

S. 142“ -“Public” drains — Word is 
nob confined to drains maintained by the 
Municipal Council 428 

S. 177 {amendincj Act 10 of 1930) — 

There is no intention to exempt future 
elections from conditions necessary for 
all elections 2605 

S. 306 — By-law No. 1 — By-law No. 

1 does not authorize Municipal Chair- 
man to issue any notice of any kind nor 

make failure to obey notice punishable 

416 

Sell. 4, B. 16 — Office is diffierent 

from shop — Depot where goods manufac- 
tured elsewhere are sold without any 
office work being done is not office 

496- 
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Madras District Municipalities Act 

Sell. 4, R 20 — Decision on what 
amounts to oOjce is revisa^'^le 

Election R. 11 (2) — Election Com- 
missioner has discretion to declare fresh 
election or declare another as elected 

I33(2)c 

Madras Estates Land Act (1 of 1908) 

— 5. 3 (2) id) ~ G rant of melwnram 
right only — It is estate 194a 

Ss. 3 fo), 10 and G — Private land 
granted by zimindar to adopted son for 
maintenance — Land registered as raiyati 
with adopted son as land hnldnr — 
Tenants settled on land uuderadepted son 
have occupancy rights ir)2a 

■ S. 3 (5) Owner of life. estate is 
landholder 4026 

4 Landlord entitled to rent * — 
Exemption on special plea must be pro- 
ved by person raising it — Facts of plea 

within tenant’s knowledge — Onus is on 
tenant 

Ss 7 and 11 Zamindar cannot in- 
terfere with raiyab clearing stones and 
and boulders from land— He is only en- 
titled to customary fee or to compensa- 
tion for damages if any 5256 

5. 11 Sait for recovery of raiyati 
land held on patta — iLiint cannot be 
valued on value of land as building site 

3G7(l)a 

o. 13 (3) — Raivat digging well in 
patta land at his sole expmse — Land- 
lord cannot charge higher rate of rent 

257 

S. 26 (3) — Rent payable under grant 
is not binding after life-time of landlord 
on pers'in entitled for rent unless such 
rent is lawful 427 

Ss, ^5. 163, 211 and Sch. B, Art. 7— 

Unauthorized occupation begun more 
than year S. 45 cannot be invoked — No 
fresh start every year — Remedy of land- 
lord is under S. 163 521 

Ss. 55 and 146 — Purchase of land 
from raiyat not recognized by landlord — 
Purchaser can file suit under S 55 for 
grant of patta or apply for transfer under 
146 384c 

S, 74 — Defendant stating that no 
raelvaram is due and applicant had mur- 
dered defendants’ predecessor and filed 
application out of spite — Statements 
being relative to the inquiry are privi- 

5376 

75— Defamation — Absolute pri- 
vilege applies to statements before tri- 
bunal exercising judical functions — Of- 
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Mad ras Estates Land Act 

ficer acting under S. 75 is such tribunal 

537a 

S. 75 Collector deciding rent pay- 


« 9 - - — J — 

able in c^sh Question whether rent is 
piyable in cash or kind is not res judi- 
cata 231(l)a 

S. 77 “ Real but unregistered ow- 
ner esnnot upset rent sale 495 

‘ S. 112— Sfrvicp by affixture with- 
out attempting to effect personal service 
makes sale nullity 855 

S. Il2 — Only registered pattadar 

can maintain suit under S. 112 3846 

iS. 112 — Non-service of notice on 
dtfau'ter is fatal and renders sale illegal 

374a 

S 112 In case of more than one 
pattadar sei vice must be etlectedon each 
pattadar 3746 

iS.9. 146 ar?c7 55 — Purchase of land 
from raiyat not r^cogiiz^d hy landlord 
“ Purchaser can file suit under S. 55 
for grant of patta or apply for transfer 
under S 146 384 c 

S 146- Omission to follow proce- 
dure laid down in 8. 146 l)irs simi.ar 
relief being a^ked in civil 0^ urc 394d 
iS. 151 Sait by zamindar against 
occupancy raiyat for declaration that 
bo is entitled to stones and rocks on the 
h Iding does not. fall under S. 151 525a 

S. 151 Suit, for recovery of raiyati 
land held on patta Plaint cannot be 
valued on value of land as building 

^ ' 367 (Da 

S. 153 Inference from — Nothing 
can be inferred from S. 153 in favour of 
ocou nancy raiyat 525c 

5s. 189 and 192 S, 192 relates only 
to procedure and does not exten I juris- 
diction conferred upon Revenue Courts 
by S. 189 — Revenue Court has no j .iris- 
dictioo to try suit under 0. 21 R 63 
Civil P. C. • ‘ 865 


5s. 192 a7id 189 S. 192 relates only 
to procedure and does not extend juris, 
diction conferred upon Revenue Courts 
by S. 1 89 Revenue Court has no juris- 
diction to try suit under 0. 21, R 63 
Civil P. C. *885 

Sch B,Art. 7 and 5s. 45 and 163 — 
Unauthoriz d occupation Ivgun more 
than year 5 45 can riot he invoked — 
No fresh start every year — Remedy of 

landlord is utuPm* S. 16.3 521 

Madras General Clauses Act (1 of 1891) 

5. 8 (.^—Interpretation of Statutes 
Repealing Act does nob affect proceed. 
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^Madras Gencial C!-Jses Act 
ings instituted under previous Act un- 
less expressly provided 57c 

Madras Hereditary Village Offices Act 
(3 of 1895) 

S. 7 — Gollector when passing order 

under S. 7 is not Court 618Z) 

S. 10 — Outgoing karnam recom- 

mending person to act till nninor heir 
attains majority on agreement by such 
person to pay pecuniary consideration^ 
Agreement is opposed to public policy 
and cannot be enforced 768 

Ss. 13 and 21 — Suit to eject tres- 
passer on inam land is not barred by 
S. 13 or S. 21 279 {2)cl 

5. 13 — Execution — Decision in 
that land being not service inam was 
saleable Collector subsequently decid- 
ing land to be service inam — Fresh exe- 
cution against portion of same survey 
number ‘Previous order held operated 
as res judicita — Collector’s decision 
though ordinarily binding did not affect 
question 130a 

S, 23 (l), Proviso — Order of suspen- 

•sion by Collector — No appeal lies nor has 
Revenue Board reviaional powers 618a 

Madras Hindu Religious Endowments Act 
(1 of 1925) 

Ss, 53 (4) and 71 — Scheme before 

Act — Application under S. 53 (4) lies o7a 
S. 53 (4) — Application 3 can be con- 
tinued even after passing of Act (i927) 
without paymentof fartber court-fee 51b 
S 70 Order in proceedings under 
the section is open to appeal 305a 

S. 70— Not ice served on managing 

or executive trustee is sufficient 3055 
S, 78 — Court making order under 
S. 78 has jurisdiction to do all acts ne- 
cessary for execution of such order 689 
2 of 1927 

Ss, 7 (l) ayid 57 (4) — Applications 
can be continued even after pissing 
of Act (l927) without payment of fur- 
ther court. fee 57 ^ 

S, 9 (ll) — Service inam held by 
ternple servant falls within defi- 
mtion ^ 549 ^ 

o. 44 Land simply forming emolu- 
ment of person liable to perform service 
ourt cannot make order in respect of 
■such^eryme nnder S. 44 5495 

, 51 (4) and 78 — Persons in office 

prior to Act— Suit by them under S. 78 
IS maintainable Ncn-appointment by 
committee is irrelevant 120a 

S, 78 Persons in office prior to 
Act— Suit by them under S. 78 is main- 


Madras H:r:du RsIIgious Endowment Act 
tainablo Non-appointment by com- 
mittee is irr^lvint 120a 

S. 78 — Court cm inquire into claims 
against strangers — Interference is how. 
ever discretionary — If difficult que-tions 
of title arise or prolongGvi investigation 
is involved Court will order separate 
suit 12 O 0 

Madras Irrigation Cess Act (7 of 1865) 

— 5. 1 (5) -^Sorplas water fia rn Gov- 
ernment lind scored ii sm^ll pools or 
natural deorossions and use 1 for irri- 
gation — Government is enfitled to 
levy chsrg-3 for use of such water and 
no easement to use such water can be 
acquired ' 646 

Madras Local Authorities Entertainments 
Act (20 of 1927) 

S. 6 — Tickets sold f'^r value of 

more than four annes — Defence th'at 
excess over four anuas was to go to- 
wards accessory expenses held unsus- 
tainable 461 (2) 

Madras Local Boards Act (14 of 1920) 

/S. 3 (9J — Caniholder includes '‘land- 
holder” as debned in Estates Land Act 
and also other kinds of landholders not 
contemplated in that Act 95a 

Ss, 41 (l) and 42 (5) — Failure of 

Panchayat President to do duty imposed 
on him — President of District Board has 
no power to ir^terlero 3265 

S. 88, Prov, 2 — Inamdar holding 

both warams — Lessee is tenant and nob 
intermediate land holder and comes with- 
in Prov. 2 to S. 88 955 

S. 93 — Residence of person within 

area of Board — Monev lending outside — 
He can be taxed for income ceming 
within the Board area, whether taxed 
elsewhere or not 92 

S, 93 — Actual receipt of income 

w’ithin area must be proved —Mere resi- 
dence is not sufficient 225 

S, 193 — Licence fee is not tax 148a 

S, 193 — License. fee — Questions of 

legality and reasonableness are separate 

148c 

Ss, 193 and 212 (9) — Excessive fees 

cannot be recovered summarily \ASd 

Ss. 193 and 166 — S. 193 is impera- 
tive 148c 

S, 202 — Bye-laws under Reason- 
ableness can ba considered by criminal 
Courts 1485 

S. 208 — President who has ceased to 

be such refusing to hand over documents 
to successor is guilty under S. 208 326a 
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Madras Local Boards Act 

^ S. 225 Suit for refund of house-tax 
illegally collected with interest thereon 
falls within scope of S. 225 7916 

225 Inquiry as to historical 
origin of contract of suits for money had 
and received and reference to jurisdic- 
tion of Indian Court, are irrelevant to 
construction of S. 225 791c 

*^'• 228 President is not hound to 
accept income-tax assessment as the 
only basis for assessment of professional 

^ 681a 

S. 228 President is not privileged 
from divulging grounds on which he 
makes assessment 6816 

Madras Prevention of Adulteration Act (3 
of 1918) 

duel (d) Cl. (d) not in 


f /i ^ ' ' iJUU lu 

(b; is not made inefifectual by 

S. 5 (l) (b) Selling mixture of 
water and milk is offence under Cl. (b) 

996 

b 20— Eules framed before exten- 
^on of Act do not apply to that area 99c 
Madras Revenue Recovery Act (2 of 1864) 

A i. for default under Abkari 

Act does notgive property free of encum- 
brance as sale for recovery of arrears of 
revenue n,. 

.r, or r^ n . Olya 

o. ob Confirmation by Collector is 
Dot necessary for completion of sale 6496 
'S, 36 Sale under Abkari Act — Pur- 
chaser ignorant of encumbrances — De. 
fault by purchaser to make deposit — Pe- 
sale subject to encumbrance for lesser 
price— Difierence in prices less amount of 
encumbrances only can be recovered 649c; 

Madra^s Survey and Boundaries Act (4 of 

11, 12 a7id 13— Dispute as to 
whether certain land is Government 
. property or forms part of estate is boun- 

^ . 279 (2)a 

IJ— Order passed under E. 3 of 

Board s Standing Order No 31 — S. 13 

does not apply- Suit for eviction in such 

governed by Limitation 
Act (1908), Art, 120 66^/, 

A'. 13— Decisions under Act if not 
challenged become res judicata G64c 
A. 13 Survey oflieor deciding boun- 
dary dispute has jurisdiction to decide 
incidental question of title and his de. 
cision is conclusive 279(2)6 

S. 13— Decision of survey oflicer 
breaks adverse possession 279 (2)(; 


Mahonriedan Law 

Guardianship 


Mother is neither 


MqH omedan Law 

natural nor legal guardian of minor 
daughter— Transfer by mother as de facto 
guardian of minor’s interest in immovable 
property is void 806/ 

Gift — Immovable property — Trans- 
fer of possession necessary — Mother gift- 
ing property to son and continuing to- 
live with him— Proof of delivery of pos- 
session necessary — Intention as con- 
stituting delivery— Subsequent conduct 
of donee is material— Mere registered 
deed is not enough 00, 

Malabar Compensation for Tenants Impro- 
vements Act (1 of 1900) 

16 Whether compensation can 
be given for paddy crops— (Jwarrr 4S2(> 

Malabar Law 

Kanom Mortgagor’s power to lease 
moitgaged property is limited by rule 
that ^ he should not render security 
insufilicient by such act — Onus of prov- 
ing that security is unimpaired is on 

^ 0 . ^ 

Kanom~ Kanom is recognized as 
anomalous mortgage 876c 

is not legal institution — 

flspring is entitled to maintenance 

against father only if and when mother’s 

tavazhi or tarwad is unable to maintain 
them. 

~ ^Assets of deceased Sthani go to 
Kovilagam from which he has sprung 

. , 376a. 

Maintenance arrears — More delay 

or omission to make demand dees not 

amount to waiver of claim 265a 

Maintenance— Private acquisition of 
members should be taken into account 
in hxing maintenance allowance where 
tarwad income is insuflicient to provide 

euiiablo subsistence ocTb 

- Maintenance — Arrears claimed in 

lump sum Court has discretion to fix 
rate 

Maintenance- Karnavan is not per? 

sonally liable for maintenance dues of 
members ^65ci 

^Chit fund — Stipulation niakin« 
prize winners liable to pay all future 
instalinents on default is not penal 252 
Karar hy majority of adult members 
of tarwad or tavazh — Binding nature on 
other members considered 169^ 

Malabar Tenancy Act (14 of 1930) 

*S\ 33— Tenant occupying bouse built 
on land for ten years can avail of section 

4606 
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M esne profits 

Onus of proving actual profits re- 
ceived is on defendant — Onus shifts to 
palintiffs, if he claims more, to prove 
that defendant ought to have received 
more 825a- 

^ Receiver appointed in mortgage 

suit — Sale of property in execution of 
another money decree — Purchaser is not 
entitled to income collected by receiver 
as against subsequent purchaser under 
mortgage decree 293a. 

Agricultural tenant — Reasonable 

notice by landlord is necessary to ask 
tenant to quit — Till notice he is tenant 
and mesne profits cannot be demanded 

prior to that time 165 

Minor 

Benefit — It is not confined merely 
to personal benefit but extends to that 
of his mother, widow, etc FB 890c 

Court has to see that next friends 

act bona fide for interest of minor and 
not for their personal benefit FB 890<^^ 

Decree obtained against minor’s 
father and paternal uncle as trespassers 
Death of father — Latter cannot re- 
present interest of minor in execution of 
such decree 833a- 

Decree obtained against minor’s 
father and death of father — Minor not 
impleaded in execution but widow 
brought on record as legal representative 
Sale held in execution should not be 
set aside merely on ground that minor is 
not brought on record 8335 

Guardian’s disobedience of Court’s 
order to appear should not prejudice 
minor’s case 821c 

^ Assignment by mother of mortgage 
in favour of both minor daughter and 
herself Suit on such mortgage — Merely 
by fact of such assignment, interest of 
mother is not adverse to that of minor 
daughter so as to disqualify her from 
being appointed as guardian 806c 

Decision as a result of gross negli- 
gence of guardian dees not operate as res 
judicata as against minor S06h 

Law of Ceylon — Age of majority is 

. ^ho is 18 is exempt from 

liability m Ceylon 756c 

Guardian cannot impose uncondi- 
tional personal liability on minor by 
executing promissory note in name of 
minor 710(2)5 

Sale by guardian — Two thirds of 
purchase money for purpose binding on 
minor — Sale is binding on minor 352 


Minor 




Sale of minor’s property by guar- 
dian — Covenant in sale deed that vendee 
should resell to minor or his heirs on his 
selling property — Minor cannot sue for 
specific performance of such covenant 

FB 3225 

Mortgage 

Mortgage with power of sale — If 

mortgagee exercises right of sale given to 
him bona fide, Court '.vill not interfere 
even though sale is disadvantageous un- 
less price is so low as to be evidence of 
fraud 736a 

Redemption — Suit for redemption 

by subsequent usufructuary mortgagee 
against prior usufructuary mortgagee — 
Latter can claim reasonable interest only 
if he is entitled to do so under T. P. Act 
(1882), Ss. 67 and 88 672 

^ -'Benamidar mortgagor — Transferee 

from heirs of benamidar can sue for re- 
demption and mortgagee is estopped from 
denying right of mortgagor 635 

Prior mortgagee impleading second 

mortgagee and obtaining decree — Pro- 
perty purchased in private sale and satis- 
faction of decree entered — Subsequent 
suit by 2Dd mortgagee impleading prior 
mortgagee — Property purchased in execu- 
tion — Latter decree prevails — 2Dd mort- 
gagee being first purchaser in Court auc- 
tion is entitled to possession 595 

Priority between purchaser of 
same property in execution of mortgage 
decrees by different mortgagees to which 
mortgagor alone made party — Deciding 
factor is priority in date of sales and rot 
dates of mortgages FB 583 

Party bound by mortgage decree can- 
not set up paramount title in execution 

5695 

^ Suit on simple mortgage — Interim 

receiver can be appointed for taking rent 
and profits only when mortgagor is per- 
sonally bound to pay debt or commits 
waste 447a- 

Movable property — Mortgagee is 

entitled to right of sale • 241 

Mortgagor and Mortgagee 

^ Receiver appointed 




in mortgage 


suit — Sale of property in execution of 
another money decree — Purchaser is not 
entitled to income collected by receiver 
as against subsequent purchaser under 
mortgage decree 293a- 

Negotiable Instruments Act (26 of 1881) 

^ 5. 4 — War bond is promissory 

note 3765' 
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^cgoliaLIe Instruments Act 

*3’. 4 — D fifjitiori of promissory note 
lifjfier Promise to pay to some person or 
persons or to their order or to bearer is 
8 ssent/al 306a 

S. 4 — Promissory note — Test for 
fierer niioin^,^ wherher document is promis- 
sory note indicted 306Z^ 

S. 3o — LJiahility of indorser is sub- 
ject to contract to contrary either ex- 
press or implied — F^tlv^r and m)j'>r son 
•partitioning F-ither endorsing pro. note 
in son’s favour as its result — Impliel 
l^ntract to contrary cm be inferr^nl Gla 

60 — Prornissory note discharged 
V e X e c u f I V j .'j o f a ' I o f. h e r n o 1 G — SnhserjU'nt 
endorssm -nt on d ischarge ] note — Endorsee 
gets r.o ' iglr. fd action on instrument SOOa 
S. GO DifTerence indicated 300A 
^ S. GO— Promissory note discharged 
hy maker D scharged nore left with 
paye - subs-quently endorsed to another 
xfakt-r is nob es'^opr)ed from pleading 
flischarge or non-liabiiity under the note 

^ 3()0c 

^9 War. bond is promisjn»-y 

^Ss. (0 and 80 ^uit on hundis untler 
No Mgreem-mt bo pay interest in docn- 
men* St<atubory interest must be al- 
Jowed 299 

~ ^2 Difference indicated 300^ 

y artition 

Suit for parfibion is nob personnl ac- 
tion which dies wiih the person f- B 890/; 

Court has jurisdict i'^n toaward other 
sharers their share if fhev want it 789a 
^ Consent dec’e-^' Preliminary decree 
13 nob obligatory — Parties by execution 
application treating decree as final can- 
not suhseqtient ly resile 516a 

Suit for parribim, possession and 
declara'ion setting asiie previous aliena- 
tion Plaintifi’s share determines valua- 
tion -Cour t-fees Ac* fl"^70), S. 7 ( 4 ) (c) 
applies and not S. 7 ( 4 ) (a) 93 

jp partition of farnilv property there 

<^annob be guarantee of title 6 ]/; 


Partner ship 

*- Par trier made to pay wliole debt of 
partnership is entitled to contribution 

Part Performance 

^Doctrine applies where contract is 

in its own nature enforceable 364 

Penal Code (45 of I860', 

^ Con vicbion under Ss. 147 and 

•^24 Separate sentence is legal 333 
5. 71 Charge of picketing against 
licensed Two separate sentences under 


Penal Code 

both Criminal Law Amendment Act and 
Ordinance are illegal 337 

***"~“<$. 79 Protection given by two sec- 
tions — Difi'erence pointei out 268a 

S. 114— Abettor present — He can be 

charged for actual offence 123a 

»S', 117 Instigating railway workers 
to lie on line in the event of strike is 
offence 279 ( 1)6 

N. 9 . 147 and 323 Conviction under 
Fs. 147 and 323 — Separate sentence is 

338 

Sii. 148, 149 and 326 — Unlawful as- 
sembly with common object — Substan- 
tive offence under S. 326 committed in 
prosecution of cornmon obj-*cb by some — 
All c‘\n he convicted under S. 326 read 
with S. 149, even though no conviction 
under S. 148 is passel 842 

■ S’. 159 — For affray there must be 

two or more persons 843a 

160 — Where accused is prejudiced 

by n^t having notice of f^ebs which con- 
stitute ingredients of offence his convic- 
tion of such offence must be set aside 

843c 

Sn 170 and 1,5 Trial of offences 
under S^. 170 and 175, together is illegal 

434 (i)a 

05 . 193 and 471 Same act con- 
stituting offence under Ss. 193 and. 471 — 
Prosecution under S. 471 alone without 
com[)lainb of District Munsif before whom 
document is used does nob lie 413a 

S. 193— Though perjury is offence 
every perjurer should nob be charged 

2306 

193 False evidence given — Per- 
son should he tried — Age, relationship 
and other circum'^tances are bo be con- 
sidered by trying Magistrate 125a 

193, Fjxpl. ( 2 ) Statements re- 
corded by Magistrate under S. 164, Cri- 
minal P, C., are evidence in judicial pro- 
ceeding within S. 193, Expl. (2) I25a 
-S. 201 Accused placing deceased 
while unconscious on railway line, and 
death caused — Some evidence regarding 
inaiks of struggling and strangulation 
hut death not caused by strangulation — 
No evidence that accused believe 1 deceas- 
6,1 to be deal before placing on railway 
line nor evidence to show that it was 
clone to soreenan, already oommitled mur- 
der Hold accused was guilty of murder 

798 

o, 225-7) Detention to be valid 
need not be in writing — Judgment-debtor 
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enal Code 

oscapin^ from custody co^fimits offence 
under S. 2 5-B 278 

294-i4 — Scheme held fell within 

S. 2^4.A 129Z? 

S. 294-^ — Lottery is distribution 

dependent on chance only — It is differ- 
ent from wa^er 16a 

S. 294-i4 — Company for conduct of 

lottery is illegal even if some objects are 
philanthropic — It should be wound up 

166 

S, 302 — Accused placing deceased 

while unconscious on railway line, and 
death caused — Some evidence regarding 
marks of struggling ani strangulation 
but death not caused by strangulation 
— No evidence that accused believed de- 
<3easod to be dead before placing on rail- 
way line nor evidence to show that it 
was dene to screen an already committed 
murder — Held accused was guilty of 
murder 79S 

^ Ss. 323 andlil — Conviction under 

Ss, 147 and 323-'-Separate sentence is 
legal 338 

S. 32o — Where accused is prejudiced 

by not hiving notice of facts which con- 
stitute ingredients of offence his convic- 
tion of such offence must be set aside 

843c 

Ss. 326, 148 and 149 — Unlawful 
assembly with common object — Substan- 
tive offence under S, 326 committed in 
prosecution of common object by some 
All c^n be convicted under S. 326 read 
with S. 149 even though no conviction 
under S. 148 is passed 842 


S. 378 — Rescue of attached property 
Action should not be left to be taken 
by private complainant 8406 

S. 379 — Prcper’jy not belonging to 
judgment-debtor attached and handed 
over to other persons on giving security 
Real owner rescuing property from 
such persons is not guilty of theft— 06?^^r 

840a 

S. 4 LI Village Magistrate charged 
with offence under S. 411 — Sanction 
binder S. 197, Criminal P. C. is not ne- 
cessary 2706 

, 193 — Same act con- 

stituting offence under Ss. 193 and 471 — 
rosecution under S 471 alone without 
oomflaint of District Munsif before 

used does not Iie4l3a 

Jr leadings 

Plea of exemption from limitation — 
Hew grounds of exemption cannot be 


Pleadings 

allowed to be proved without amend- 
ment of plaint 395 

Nature of application is to be deter- 
mined from substance and not from head- 
ing 1306 

Possession will he presumed by per- 
son having title if property is not capa- 
ble of actual or effective enjoyment by 
taking produce S7la 

Powers of Attorney Act (7 of 1882) 

S. 5 — Presentation by husband as 

agent of wife under powers of attorney 
is valid 407rZ 

P ractice 

Abandonment — Execution sale — 

Ohjections — Inquiry by Munsif — Sale set 
aside on technical grounds — Appeal 
against order — AppelLte Court confirin- 
ing sale — Other objections not pressed 
by either party before any Court nor any 
mention made in revision application to 
set aside appellate Court’s order of hav- 
ing pressed them — Presumption is that 
they were abandoned in lower Courtl796 

Appeal — Civil Miscellaneous Appeal 

can be argued only on question of law 

460a 

Court-fee — It is customary to allow 

some time to pay court-fees when pauper 
application is dism’ssed 883rZ 

Duty of Court — Trial Court can 

strike out defence when order is dis- 
obeyed — But order should be free from 
ambiguity — Ambiguous order should be 
construed in favour of defendant 8216 


Duty of Court — Court cannot close 
case of plaintiff without hearing his evi- 
dence in full, unless it intends to grant 
him decree in full S2\d 

High Court — Case involving diffi- 
cult questions should not be dealt with 
on motion 920c 

High Court — Application under 

R. 5, Civil P. G., can be treated as one 
under R. 4, Civil P.C. • 920^Z 

Judgment — Miscellaneous applica- 
tion contested — Pleaders heard — Merits 
of controversy must be determined — Peti- 
tion is ‘'struck off” is not legal disposal 


New case 


510 

Party should not be 


allowed to raise new case in appeal foun- 
ded on facts which opposite party had 
no opportunity to meet in appeal ^ 675c 

New plea — Limitation (ground 

saving limitation not taken in plaint 
Plea cannot be allowed without amend- 
ment of plaint S74 
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P ractice 

New plea — Burden of proof — Poin 
that onus had been wrongly thrown can- 
not be taken for first time in Letters 
Patent appeal 353 (2)c 

Order— Interpretation — Right order 
of adjudication against deceased debtor 
intended to be passed but expressed as 
adjudging deceased’s estate — Effect will 
be given to intention and nob to forna 

255 

Relief Simply because defence is 
struck out, plaintiff is not entitled to 
relief claimed He must prove his case 
to satisfaction of Court 821c 

Remand To remand matter for de- 
cision to person who has no jurisdiction 
Whether mere irregularity — Quaere 

Remedy^ Party having effectual 
remedy by suit in Revenue Court should 
not be allowed to seek it by means of 

English decision should be fjuoted 
with great care 293rZ 

Jurisdiction to decide rightly or 
wrongly does not mean refusal to follow 
binding precedents Glaring error — High 
Court will interfere 9^^ 

*1909^)”'^^ Towns Insolvency Act (3 of 

-S. 7 —Administration under S. 108 
3. 7 dees not apply— Official Assignee 
cannot examine deceased’s representa- 
tives and if he does he cannot take pro- 
ceedings under S. 7 74^ 

7— -S’. 8— Administration of deceased 
debtors estate— Only Part 3 applie 
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Presidency Towns Insolvency Acf 

take possession Assignee can apply tcp 
Court for its production 74^ 

S,^ 58 Administration of deceased 
debtor s estate Application for produc-, 
tion of property— Official Assignee has 
to prove that property is in Don-appli_ 
cant’s possession^Report is no evidence 

05. 108 a?id 7 — Administration 
under S. 108— S. 7 does not apply— Offi- 
cial Assignee cannot examine deceased’s 
representatives and if he does he cannot 
take proceedings under S. 7 74a. 

S', 100 Administration of deceased 
debtor s estate Only part 3 applies — 

Buts. 8 applies by necessary implica- 
tion ^ 74^. 

Sch. 2, i?. 117 — Administration of 
deceased debtor s estate — Application 
for production of property — Official As- 
signee has to prove that property is in 

non-applicant’s possession— Report is no 
evidence 74^ 

Press (Emergency Powers) Act (23 of 1931> 

^ Ss. 2 (G) a?id 18 Painting Boycott 
British Goods” on road is not making 
news sheet— Painter is not guilty under 

1236- 

Prevention of Molestation and Boycotting. 
'Ordinance (5 of 1932) 

-55. 3 (a) a7id 4— Gist of offence of 
molestation laid down 14T 

Charge of picketing against 


But S. 8 applies by necessary implik. 
tion o , ^ 

5.?. 36, 108 a7id 7 Administration 
under S. 108 — S. 7 does not apply — Offi- 
cial Assignee cannot examine deceased’s 
representatiyos and if he does he cannot 
^ake proceedings under S. 7 74a, 

? (2) (c) Person before ad- 

judication borrowing money and assign- 
ing railway receipt to Bank— Official As- 
signee after adjudication claiming goods 
of insolvent under S. 52 (2) (c)— Assign- 
ment of railway receipt elTects valid 
pledge of goods Official Assignee cannot 
succeed— Assignment of railway receipt 

coupled with letter of lien over goods 
passed constructive possession to Bank 

„ „ ^ . ‘207a 

A. o8- Official Assignee believing 
property of deceased debtor to be in pos- 
session of third persons but unable to 


accused— Two separate senfcences under 
oth Criminal Law Amendment Act and 
Urdinance is illegal 

Principal and Surety 

Surety bond for allowing execu- 
tion of decree pending appeal —Consent 
decree passed in appeal —Surety is not 
discharged if consent decree is net out- 
Side ^cope of surety bond SODo. 

creditor giving time to 
principal debtor for payment discharges 
surety ono 

Promissory note ^ 

Guardian cannot impose uncondi- 
tional personal liability on minor by exe- 
cuting promissory note in name of minor 

^ 710 (2)5 

Liovernment securities are payable 
at specified places 376^ 

Piomissory note insufficiently 
stamped containing acknowledgment of 
prior liability is admissible to save limi- 

t^n 251 (2)a 

1 lomissory note can be transferred 
otherwise than by endorsement 133 (l) 
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Promissary Note 

^ Pro-note insufficiently stamped — 

Execution and loan admitted in written 
•statement — Decree on note cannot be 
passed — Loan if independent of pro-note 
decree can be given on admission but 
•otherwise mere admisson does not give 
plaintiff cause of action — In latter case 
S. 58, Evidence Act, does not cure defect 

117 

Pro-note with contemporaneous 
consideration inadmissible — Suit fails 71 

Provincial Insolvency Act (5 of 1920) 

S. 4 Adjudication of father and sale 
•of property by Official Receiver — Order 
■as to removal of obstruction — Subsequ- 
ent suit by son of insolvent under S. 9 
Specific Relief Act, dismissed — High 
Court should not interfere in revision 

609 

S. 4— Ss. 53 and 54 T. P. Act are 

only rules of evidence— Even voidable 
transfers can be set aside 527 

Ss. 4 and 5 — Hindu joint family of 
father and minor sons — Insolvency of 
father and sale of insolvent’s property 
by Official Receiver but without pre- 
vious declaration under S. 4 as to liabi- 
lity of son’s share — Partition suit by 
sons and decree Son’s share found 
Lable to father’s mortgage debb~Official 
iieceiver cannot apply for delivery of 
possession under S. 4 of son’s share but 
must file separate suit — Insolvency 

“^ourt cannot execute civil Court’s 
decree 

Ss. 4 and 5 Execution powers of 

insolvency Court are only analogous to 

and not ^entieal with that under 0. 21, 

^ 5. 4 and 68^ Official Receiver pas- 

6ing order on claim petition which he 
had no jurisdiction to do - No appeal 

SerS 4 ~ ApplicLion 

unaei S. 4 is not barred 4715 

hr.no insolvent is not 

bona fide further transaction by trans- 

fSL^ ? can set aside such 

i|J®*^saction under S. 4. 2716 

off j 17 'Continuation of proceedings 
S - AllLatioo by 

an be set aside under Ss. 53 and 

adjudication^'^oB'^^'^°*’*°° Right order of 
rntendS deceased debtor 

adjudging deceased’s estate— 

g van to intention and not to form 

256 


Provincial Insolvency Act 

S. 28 Insolvency of manager of 
Hindu family — Receiver can lease out 
whole property Lease does not amount 
to dispossession of other members so as 
to m ike him liable for mesne profits 73 
S. 28 ( 2 ) Objeccion that suit has 
been brought without leave unBer S. 28 
( 2 ) not taken in Court of first instance 
should be deemed to have been waived 
and cannot be raised in appeal. 

S. 28 (2) — Suit against two 


9175 

persons 

adjudi- 


for maintenince — One of them 
cated insolvent Suit continued as such 
without impleading Official Receiver — 
Execution of decree obtained in suit and 
property sought to be brought to sale— 
Execution proceedings are invalid as 
against Official Receiver 858 

S. 28 ( 2 ) Sale by Official Receiver 
conveying only right, title and interest 
of insolvenc father Suit by minor sons 
for partition decreed before sale — Share 
of sons in property is not sold 4755 

^ Order under can be reviewed 

if conditions laid down bv Civil P G O 

47,R.l are existent FB 631a 

^ S. 35 — Collusive adjudication — 
Proof of claim by collusive creditor 
^jected by Official Receiver — ^Appeal to 
District Judge District Judge annulling 
adjudication There is error on face of 
record and District Judge has power to 

^ew ^ FB631C 

<3. 4^ Insolvency proceedings do 
not end on mereadjudication— Discharge 


has to be obtained 

S. 49 Judgment-debtor 


3605 

becoming 

Direction 


insolvent Decree assigned 

in decree to prove debt in insolvency 
Assignor referring to this direction in 
insolvency Court Debt was deemed to 
have been proved 168 

S. 51 — Insolvency petition filed 
after properties of judgment-debtor are 
sold in Court auction — Such properties 
do not vest in official receiver FB 8515 
^ Ss. 51 and 52 — 3. 52 is inappli- 

cable where property has been brought 
to sale — But creditor who brings pro- 
perty to sale is entitled to first charge 
for costs under S. 51 as “benefit” Benefit 
under S. 51 means net realization after 
paying costs 703 

^ S. 52 — Immovable property which 

is not attached is not in the possession 
of Court within S. 52 152a 

^ S. 52 — Decree creating charge — 

Property brought to sale in execusion — 
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Provincial Insolvency Act 

( 6 ilf 1 under S. 62 stopping sale is not 
appertla})l0 

76 No second appeal 
lies in cases under Ss. 53 and 54 G53a 

.S. 53 Burden of proof is on party 
questioning bona fidcs 27 la 

)3 and 4 If transfer by insol- 


"I* 


\ent is ne t bv^na fide further transaction 
b\ tran^'feree also falls Court can set 
aside such further transaction under 

e - - 2716 

os. 53 and 54 Order under — No 

second appeal lies 185a 

53 and 51 Continuation of 
proceedings afterdeathof debtor — Alien- 
ation by debtor can be set aside under 

Ss. fj3and»j4 25a 

Iransfer of practically whole 
of property to one creditor in order to 
secure not only past debts but also fresh 
loans-— Transferj^an be avoided 653c 
5. 54 Period of three months 
should be calculated from date of regis- 
tration^ ^ 1855 

^68 judicata applies to in- 
solvency proceedings — Receiver’s appli- 
cation for setting aside alienation dis- 
missed— Creditor cannot again apply 95 

^>S. 5C Official Receiver is only exe- 
cutive officer 471r/ 

6 .S’. 68 and i5 Adjudication of 
Uther and sale of property by Official 
Receiver Order as to removal of ob- 
struction Subsequent suit by eon of in 
solvent under S. 9. Specific Relief Act 

dismissed— High Court should not inter- 
fere in revision 0 qq 

Ss. 68 ayid 4 — Official Receiver 
passing order on claim petition which he 
had no jurisdiction to do— No appeal 
preferred under S. 68 — Application under 
S. 4 is not barred 4715 

8 ’. 75— Order according to law sup. 
ported by ample material No revision 

— c 7 .- r <"^36 

o. to Jjeave to amend insolvency 
petition can be granted in appropriate 
cases even after expiry of peiiod of limi. 
tation prescribed for main proceeding 

, m 

to— Lower appellate Court en- 
tertaining appeal which dees not lie to 
u— Second appeal lies from its decision 

r-r „ -ITSa 

o. /o Lx parte order regarding 
binding nature of debts of father on sons 
—Sale— Ex parte order as to delivery of 


Prov incial Insolvency Act 

property is void— Duty of Court indi- 
cated^ ^ 345 

^ S. 78 — Tudgment-debtor becoming 
insolvent — Decree assigned — Direebiont 
in decree to prove debt in insolvency — 
Assignor referring to this direction ia 
insolvency Court— Debt was deemed to 
have been Proved 

Provincial Small Cause Courts Act (9 of 
1877 ) ' 

Art. 17 Suit for return of money 
less than Rs. 500 recovered as tax and 
injunction to prevent defendant from, 
levying it again Reliefs independent 
and necessary Suit is notof small cause 
nature 220 ^ 

jlrt. 28 Suit for recovery of pro- 
perty as heir of deceased daughter is not 
cognizable bv Small Cause Court 346a. 

Art. 35 (h) (u ) — Whether cutting of 
trees under mistake of fact falls under 
Art. 35 (h) (ii)— Qaacrc 636® 

Art. 35 {//) (i/) — Logs of timber 
placed in custody of Court — Removal 
fiom Court on Court a order by’’ one of 
the parties Suit for timber or for their 
value removed from Court valued le 99 
than Rs. 500— Suit is triable as Small 
Cause Suit and no second appeal lies 

R *1 A i r 6365 

Railways Act (9 of 1890) 

S. 122 (1) Crossing railway line to 
reach platform is otTence 372 

Registration Act (16 of 1908 ) 

aS. 17 (1) (5), Excep. 2 — Letter by 
mortgagee relinquishing mortgage amount 

registration 4325 

(^^)'~’A99ignment of ven- 
dor s lien over property worth more than 

Rs. 100 Document is compulsorily re^MS 

trable 

-5. 17 (1) (J)— Agricultural leases are 
excluded by S. 117, T. P. Act. but if in 
v'^ing they should be registered 451® 
S. 32 Presentation of document for 
registration by minor claiming under it 
18 valid 4076 

Ss. 32 ayid' 73 (l) Difference bet- 
ween Ss. 73 (I ) and 32 pointed out 407c 
Ss. 73 and 33 Presentation by hus- 
band ns agent of wile under powers. of. 
attorney is vslid 407^i 

N. 73 Hu^iband of Hindu minor 
wife 19 representative of wife and com- 
petent to make application 407«? 

Res judicata 

Decision as a result of gross negli- 
gence of guardian does not operate as res 
judicata as against minor 806/t 
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Riparian Rights 

Unless there is declaration by Court 

as to due service of notice, constructive 
res judicata as to service does not arise 

406 

Right of Suit 

Voluntary subscription is payable 

only when work is commenced on its 

basis 5246 

Riparian Rights 

Artidcial stream is one which is 

artificial at source or flows through arti- 
ficial channel — Proprietors of adjoining 
lands of artificial streams cannot enjoy 
their water without grant or prescrip- 
tion 10(X 

Sale of Goods Act (3 of 1930) 

* S, 34 — Contract to supply in in- 

stalments — Repudiation of instalment 
by buyer is not repudiation of whole 
contract where seller elects to keep con- 
tract alive 1766 

^ S. 37 (3) — Contract to supply 

goods — Refusal by buyer to take delivery 
and repudiation of entire ct)ntract on 
ground of defective tender — Subsequent 
plea as to goods being defective cannot 

be raised 176a 

Sea Customs Act (8 of 1878) 

>S. d7 — Article duty paid means 

article for which duty is to ba paid by 
seller — Sale of articles in bonded ware- 
house — Duty increased before delivery — 
Purchaser must tender full price includ- 
ing increased duty for getting delivery 

24 

Shipping 

Bills of lading containing in margin 

description of goods as given by mer- 
chant and also clause stating contents 
unknown Burden is on merchant to 
show that specification is correc. — ^Ship- 
pers have to deliver goo is tendered 

7 

Specific Relief Act (1 of 1877) 

Interpretation of sections in Act — 
English principles can be applied unless 
there is express divergence 386a 

9 Adjudication of father an i 
sale of properj.y by Official Receiver — 
Order as to removal of obstrucdon — 
Subsequent suit by son of insolvent 
under S. 9 dismissed — High Court should 
nob interfere in revision 609 

S. 12 Specific performance shou d 
not be refused on ground of rnere techni- 
cal plea or imaginary hardship 736c 

Sale of minor’s property 
by guardian Covenant in sale deed that 
vendee should resell to minor or his 


Specific Relief Act 

heirs on his selling properfy — Minor 
cannot sue for specific psrfoim nee of 
such cov^ nant FB 3226 

<S. 22 (2J- “Haidship on the defen- 
dant, ”in S z2 (2) 18 used in the sense 
of some collateral hardship and not 
merely diminution of purchase monev 

7366 

^ S, 35 (c) — Decree for specific per- 

formance operates in favour of both par- 
ties — Held on facts defendant is not en- 
titled lo specific performance 3866 

^ S. 36 (c) — S. 35 (c) applies both to 

vendor and purchaser irrespective of 
fact whether he is p.aintiff or aefettdand 

38v c 

^ S. 42 — Suit for declaration that 

order of dismissal of karnam passed by 
Revenue Board is invalid and ultra vires 
though without consequential relief, is 
maintainable — S. 42 is net exhaustive as 
regards decaratory suits 61bc 

S. 42 — Money deposited in Court 

towards decree — Suit by daughter-in-law 
of decree-holder merely for declaration 
that money was self acquired pr'operty 
of her husband without consequential 
relief is not maintainable 503(2)a 

S. 42 — Suit for mere “honours'’ does 

not lie 264 

^ S. 45 — High Court’s power to issua 

mandatory order does not extend against- 
Governor-in Council or Governor with 

ministers 3196 

S. 50 Writ of mandamus — Huh 
Court has no power to issue 319a 

Stamp Act (2 of 1899) 

5. 2 (15) — Partition list which does 

not itself effect pirtitioii, but is agree- 
ment for eflecting future partition on 
terms agreed is liable to stamp du-y nob 
under S. 2 (15) but Stamp Act (Ma iras),. 
Sch. 1 (0, Art. 4 162. 

S. 2 (22) Definition of promissory 
note uudci — Promise to pay to some 
person or persons to their order or to 
hearer is essential 306a 

^ S 2 (22) — Promissory note — Test- 

of determining whether document is pro- 
missory note indicated 3066- 

^ S. 35 — Pro-note insufficiently 

stamped — Execution and loan admitted 
in written statement — Decree on note 
cannot be passed — Loan if indepenJent 
of pro-note oec»ee can be given on 
admission but othe»’wi8e mere admis- 
sion does not give plaintiff cause of ac- 
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Stamp Act 

ti'"n — In lafcfcer case S. oS, Kvideoce Act, 
does not cure defect '<117 

— »S’. 3G--Suit on promissory note — 
Attention of Judge brought when hear- 
ing of case was over and judgment was 
in prefjaration, to fact that note was not 
sullicienDly stamped — Judge stating that 
he had not applied his mind to admissi- 
bility, considering such question and 
dismissing suit — Held dismissal was 
proper 781 

Sell. 1-J, Art. 4 a7i(l S. 2 (lo) (as 

amended by Madras Act G of 1922) 
Partition list which does not itself effect 
partition, but is agreement for effecting 
future partition on terms agreed, is 
liable to stamp duty hut not under 
S. 2 (15) 1G2 

Succession Act ( 1 0 of 1865) 

Ss. 98 and 106 — Property bequeath- 
ed to two persons for life and remainder 
absolutely to specified class of persons — 
Tjatter take vested remainder on date of 
testator’s death — Distinction between 
vested and contingent interest pointed 
out 885a 

• .S. 98 — S. 98 contemplates cases of 

deferred possession 8855 

(39 of 1925) 

S. 222 — Application for probate by 


Tort 


being relative to the inquiry are privi- 


leged 


Malicious prosecution 


* 

executor — Any benoficiary can intervene 
— Proceedings are in representative cha- 
racter — Daath of executor — BeneSciaries 
can continue proceedings 114a 

iS. 273 — Banker knowing fiduciary 

character of customer, paying him money 
for purposes inconsistent with his fidu- 
ciary character and duty is not entitled 
to indemnity given by S. 273 628a 

Suits Valuation Act (7 of 1887) 

S. 8 — S. 14, Madras Civil Courts Act 

(1873), does nob prevail over S. 8 72la 

Tariff Act (8 of 1894) 

S. 10 — Article duty paid means arti- 
cle for which duty is to be paid by seller 
— Sale of articles in bonded werohouse 
—'Duty increased before delivery — Pur- 
chaser must tender full price including 
increased duty for getting delivery 24 
Tort 

jjc Dafamation — Absolute privilege 

applies to statements before tribunal exer- 
cising judicial functions— Olficer acting 
under S. 75 is sucli tribunal 537a 

Defamation — Defendant stating that 

no melvaram is duo and applicant had 
murdered defendants’ predecessor and 
filed application out of spite — Statements 


5376 
Suit for 

damages — Elements to be satisfied point- 
ed out 429a 

Transfer of Property Act (4 of 1882) 

Ss. 4 and 137 S. 137 is made part 
of the Contract Act 2076 

Ss. 6 (a) and S. 43— Illustration — 
Illustration to S. 43 is repugnant to S. 6 
(a)— Alienation of spas successionis is nob 
validated by S. 43. oven if prohibition 
against alienation is subsequently re- 

^'^oved 795^ 

S. 6 (c) Word mere’ implies bare 
right to sue— Transfer of property with 
light to past profits Claim to profits on 
ground of such transfer is valid 710 (l)a 

‘S’. 8 Assignment of vendor’s lien 
over property worth more than Rs. 100 
Document is compulsorily registrable 

181 

Ss. 11 and 28 — Intention to grant 
absolute estate Conditions repugnant 
are void— Absolute estate subject to de- 
feasance clause not contrary to any law 
is valid In latter .case disposition by 
prior transferee does nob prevent opera- 
tion of defeasance clause — Nor can events 
subsequent to vesting divest persons in 

whoso favour gift over ig made 80 


N. 36— Provision in S. 36 is applic- 
able only as between transferor and 
transferee of benefit of payment and not 
between principal persons 6996 

40, 82 and 95 — Family mort- 
gage-debt apportioned among brothers — 
Covenant that if one brother is forced 
fco pay debt payable by another, the 
latter g property will bo liable for such 
amount pail by former creates charge 
over the property— Purchase of defaul- 
ter g property with actual or construe- 
tive notice of covenant in partition deed 
Brother who has been forced to pay is 
entitled to enforce charge- against pur- 
chaser— Purchaser is not onbiblod to 
subiogation if he has discharged some 
debts of his vendor-IIe may he ontitlod 

only to contribution under Ss. 82 and 
95 

43 and 6 (a) -[llusbration — 
Illustration to S. 43 is repugnant to 

• ^ M ^Alienation of spes suooessionis 
13 not validated by S. 43 , even if prohi- 
bition against alienation is subsequently 
removed 795 ^ 
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S. 48 — Priority between purcha- 
sers of same property in execution of 
mortgage decrees by different mortgagees 
to which mortgagor alone made party — 
Deciding factor is priority in date of 
sales and not dates of mortgages FB 583 

^ S 53 — Ss. 53 and 54 are only rules 

of evidence — Even voidable transfers can 
be set aside 527 

S. 54 — Contract to resell — Term of 

resale — Term held to be not only offer 
to resell but there was completed con- 
tract to resell FB 322a 

S. 55 (4) — Assignment of vendor’s 

lien over property worth more than 
Rs. 100 — Document is compulsorily re- 
gistrable 181 

S. 58 — Future income can be mort- 
gaged but should be expressly included 

4475 

S. 58 — ^'Equitable mortgage," ex- 
plained 2935 

S. 58 English decisions should be 
quoted with great care 293rZ 

S, 58 (d ) — Usufructuary mortgagee 
has no right to sue for sale of mortgaged 
property unless there is express personal 
covenant to pay money — Held that docu- 
ment in question did^not contain such 
covenant 613a 

S. 58 (d) — Usufructuary mortgagee 
— ’Tjease executed by mortgagor — Arrears 
of rent stipulated to bo paid at time of 
redemption and to be charge on mort- 
gaged property — Such charge can be 
enforced by sale of mortgaged property 

6135 

S.58 (d) Usufructuary mortgagee 
—Rights of mortgagor and such mort- 
gagee as to possession explained 293e 
-S. 66 Mortgagor’s power to lease 
'mortgaged property is limited by rule 
that he should not render security in- 
sufficient by such act — Onus of proving 
that security is unimpaired is on lessee 

87 6a 

S, 66 Mortgagor’s right to lease 
mortgagedproporty — Conditions for ex- 
ercise of such right mentioned 8765 

ry 

o. 67 A obtained decree against B 
B had mortgaged his property to C — A 
attached B s properties — Under Civil 
P. G., O 21, R. 58, C preferred a claim 
petition stating that he had purchased 
property mortgaged to him from B—C's 
claim %vas dismissed and the order be- 
coming conclusive under O. 21, R. 63. C 
brought present suit on his mortgage and 

1933 Indexes (Mad.) — 7 (4 pp.) 


T. P. Act 

contended that his claim petition having 
been dismissed the mortgage revived 
under law — Held that A w^ho had pur- 
chased the mortgage-property under 
his decree could challenge validity 
of mortgage though he had notice of it 
under O. 21, R. 66 — Held also that order 
under O, 21. R, 61 was nob order in 
ram and hence mortgage in favour of C 
did nob , revive — Hold further that the 
mortgage had become extinguished in 
sale 8795 

“Ss, 67 and 88 — Suit for redemption 

by subsequent usufructuary mortgagee 
against prior usufructuary mortgagee — 
Latter can claim reasonable interest only 
if he is entitled to do so under Ss. 67 
and 88 672 

5. 69 — Mortgage with power of sale 

— If mortgagee exercises right of sale 
given bo him bona fide, Court will not 
interfere even though sale is disadvan- 
tageous unless price is so low as to be evi- 
dence of fraud 736a 

S, 69-.4— English law — Appoint- 
ment of receiver is not restricted only to 
mortgagee entitled to immediate posses- 
sion 293c 

S. 72 Usufructary mortgagee — 
Lease executed by mortgagor — Arrears of 
rent stipulated to be paid at time of 
redemption and to be charge on mort- 
gaged property— Such charge can be en- 
forced by sale of mortgage property 

^ r, r, i . 6135 

^ Subrogation — Mortgagee 

paying off prior mortgage is entitled to 
subrogation whether he knows of exis- 
tence of subsequent mortgage or not 398 

Ss, 82, 95 and 100 — Family mort- 
gage-debt apportioned among brothers — 
Covenant that if one brother is forced 
to pay debt payable by another, the 
latter’s property will be liable for 
such amount paid by former creates 

charge over the property Purchase of 

defaulter’s property with actual or con- 
structive notice of covenant in partition- 
deed — Brother who has been forced to 
pay is entitled to enforce 'charge against 
purchaser — Purchaser is not entitled to 
subrogation if he has discharged some 
debts of his vendor — He may be entitled 
only to contribution under Ss. 82 and 95 

715a 

— ’ iS. 98 — Kanom is recognized a 
anomalous mortgage 876 
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.V. 100- 

- tiiKJLixjy wi'jll ao- 

ether— Purchase of property by latter 
wit rnoney deposited and his own money 
—Depositor is not entitled to charge on 
property purchased unless deposit was 
made specifi^lly for such purchase 917a 
' • ^ 1 A obtained decree against 
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Trusis Act 

money with an- the author of trust which is beneficiaF 

and essential to beneficiary 24^' 

S. 20— Purchase of house is not in- 
vestment in security. 028 ^ 

‘S’. 90 Assignment by mother of 


I irL , ^\^°^^^ 5 'aged his property to C— 
A atta^ed 7?^s properties— Under Civil 

■ , C preferred a claim 
e I ion stating that he bad purchased 

property mortgaged to him from Ti—C's 
claim was dismissed and the order becom- 
ing conclusive und6r0.21R. 63, C brou.^ht 

present suit on liis mortgage and con- 
tended taat his claim petition having 
een dismissed the mortgage revived 

that A who had pur- 
chased the mortgage property under his 
decree could challenge validity of mort 

gage though Jre^had notice of it under 

D 91 ’ r' 0 1 that order under 

D. ^ 1 , u. 61 was not order in rem and 

henc^mortgage in fivour of C did not re. 

hoT I ^ ^ furtlier that the mortgage 
had become Mtinguished in sale 879i 

198 Question of determination of 
mesne profits —Receiver appointed to 
auction land — Security bond to raise 

«“ount of 

y Eyecutant is m position of lessee 
ment^do*^^ W— Covenant of quiet eujoy^ 

loase'^foH 'liipata obtaining 

,'“i,"”"‘'i V set ..ia, „iito„i 1|t“ 

perl, “ t ° 

1 ^^'^~^Sncultural leases are ex 
si u 1 ^ "-riting, they' 

should be registered 

— lSs 130 and 137 - Promissory note 
o«e™n't‘“ ‘■y-J- 

"'"‘be 

-^07/; 


— gjy ujubiior or 

mortgagee in favour of minor daughter 
and herself -Assignment void as regards 
interest of minor daughter— Realization 
of full mortgage amount by assignee — 
Buit by minor daughter against assignee 
for her share of amount is maintainable 

Vendor and Purchaser 806p" 


Trusts Act (2 of 1882) 

sanction reasonable 
amount for an object unprovided ?or by 




I -Discovery of vendors defective title 
in portion of property purchased subse- 
quent to sale— Whole sale is not ah initio 

382? 

^ Contract to resell— Term of resale— 
Terms held to be not only offers to resell 
Put there was completed contract to re- 

.l_P , FB 322a 

Contract to Supply goods— Refusal 
by buyer to take delivery and repudia- 
tion of entire contract on ground of de- 
fective tender- Subsequent plea as to 
oOods being defective cannot be raised 

supply in instalments 
Repudiation of instalment by buver 

whe7e seT'’’ 1 '°“ 

ftljyg ’ ® beep ; contract 

Will 176i> 

monav— as to investment of 

anv?ti ‘^^“‘"'Strators cannot invest in 
anj^ other manner without Court’s sanc- 

Words and Phrase. 

~ Profits” and “receipts”— Profits ia 

f 1 ^ t^bere people ere given c'aU- 

i''»b s™>»it 0 »ely but „„t 


- — o* wituuajy 

lowed to rest during night 
choultry 

Sant hathi Settlement 


time 


of share of inheritance to 

children by Sudra doner ia 
sivfi nf fiv„ ’s “06 coneiu- 


IS not 
782ft 
a\warcling 

illegitimate 
Dot conclu- 


Veedhnm” explained 
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449 

455 

466 


M 

99 

II 

19 

19 

II 

II 

99 

99 

19 

II 

99 

II 

99 

II 

99 

19 

19 

99 

99 

99 

99 


»» 207 

»» 126 
PC 61 
21 403 
»> 337 

» 322 

» 279 

185 
»» 309 

n 527 
540 
PC 63 
n 87 
»> 68 
» 71 

21 434 
»> 519 

»> 456 

»» 225 

M 407 
PC 95 
« 124 


MLJ 

489 

493 

496 

500 

503 

505 

513 

514 
519 
523 
526 
531 
536 
544 
555 
562 
568 
574 

576 

577 
586 
590 


II 

II 


A. I. R. 

1933 21 411 
»* 417 

401 

397 
427 

PC 75 
M 117 
»» 83 

21 372 

398 
» 424 

»» 393 

*1 386 

PC 101 
.» 72 

M 134 
21 439 
524 

431 

481 

399 
122 


91 

99 

11 

II 

II 

II 

99 

II 

II 

99 

99 

19 

99 

19 

II 

II 

19 

91 

99 

99 


19 


II 


99 


99 


99 


PC 


MLJ 

596 

599 

605 

606 
612 
629 
637 
640 
650 
655 
660 
664 
676 
682 
692 
695 
706 
715 

719 

728 

732 

735 


MLJ A R® Law JournaI=All India Reporter 

29 X933'^2;o sfi A. I. R. MLJ 

Q'y 252 58 1933 21 550 137 1933 21 627 


A. I. R. 

1933 PC 120 

” >1 52 
” 21 455 

1934 » 227 

1933 PC 108 

21 466 
»> 406 

M 489 
»’ 492 

PC 143 
M 141 
21 418 
» 451 

»> 293 

» 438 

w 442 
»> 533 

PC 169 

21 457 
498 
523 
5oa 


19 

19 

II 

II 

99 

II 

19 

99 

91 

99 

99 

II 

19 

II 

II 

91 

99 


99 


19 


99 


37 

48 

54 

56 


99 


99 

99 


87 


»» PC 150 

•* 176 103 
21 549 108 
** 503 131 


»> PC 183 139 

»» 167 142 

21 583 143 

»> PC 164 146 


19 

99 


99 


99 

99 

91 


91 


99 


626 
678 
»> 173 

»* 429 


A. I. R. 
150 1933 PC 178 
154 »» M 171 

163 M 193 

173 II M 631 

179 »* 11 646- 
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MLJ A, I. R. MLJ A. I. R. 

45S 1933 -V 7')/', 


52 




MLJ 

A. 

I. R. 


180 

1933 

9/ 

018 

193 

ft 

11 

258 

194 

II 

1 1 

013 

203 

II 

PC 

155 

222 

11 

M 

570 

2-47 

Tl 

l‘C 

180 

252 

II 

M 

178 

253 

fl 

II 

598 

271 

11 

11 

675 

277 

II 

11 

079 

279 

f 1 

11 

024 

232 

11 

11 

037 

285 

If 

PC 

145 

290 

ft 

M 

GGl 

298 

If 

II 

053 

302 

1 1 

>1 

057 

305 

II 

II 

745 

311 

*1 

11 

708 

315 

11 

it 

089 

317 

II 

11 

049 

324 

II 

II 

080 

327 

II 

ft 

701 

334 

II 

11 

360 

335 

11 

PC 

198 


MLJ A. 

I. 

R. 

342 

1933 

M 091 

347 

II 

11 

342 

350 

1 1 

11 

710 

355 

If 

11 

680 

359 

• 1 

11 

094 

302 

II 

11 

053 

304 

11 

11 

305 

307 

II 

II 

CS2 

374 

If 

II 

090 

370 

11 

11 

097 

380 

It 

II 

713 

383 

It 

M 

095 

380 

11 

II 

688 

387 

11 

If 

CG2 

390 

II 

II 

715 

4 02 

tl 

II 

703 

405 

M 

M 

728 

407 

M 

11 

780 

410 

It 

II 

099 

414 

11 

II 

681 

417 

11 

fl 

090 

420 

11 

11 

721 

423 

1934 

ft 

231 

455 

1933 

II 

764 


471 

11 

11 

028 

478 

11 

11 

088 

470 

M 

PC 

202 

491 

II 

M 

730 

507 

It 

tl 

722 

513 

11 

PC 

208 

518 

11 

M 

748 

520 

II 

II 

787 

529 

11 

II 

765 

532 

11 

II 

768 

534 

11 

11 

707 

538 

11 

11 

503 

541 

II 

PC 

222 

548 

If 

M 

800 

509 

If 

II 

804 

572 

It 

II 

511 

582 

tl 

II 

789 

580 

1934 

fl 

99 

5«8 

1933 

If 

795 

592 

11 

11 

702 

597 

#1 

II 

798 

009 

II 

II 

817 

617 

1934 

11 

226 


020 

1033 

AT 

729 

020 

If 

It 

794 

030 

II 

If 

890 

073 

II 

11 

781 

075 

11 

It 

855 

078 

11 

11 

782 

082 

II 

II 

797 

084 

If 

II 

925 

690 

11 

11 

854 

093 

II 

M 

824 

090 

II 

II 

774 

703 

1914 

II 

10 

719 

1933 

II 

851 

723 

II 

11 

843 

725 

It 

II 

791 

732 

11 

II 

840 

734 

If 

11 

821 

741 

II 

II 

847 

747 

It 

II 

785 

752 

11 

11 

839 

755 

If 

11 

802 

701 

11 

11 

913 

769 

11 

It 

871 


1933 Madras 


MLJ 

A. I 

. R. 


772 

1933 

M 85^ 

775 

II 

II 

865 

779 

1934 

11 

15 

781 

1933 

II 

883 

785 

1934 

PC 

89 

789 

II 

M 

12 

791 

1933 

11 

841 

793 

1934 

II 

24 

795 

II 

II 

8 

797 

1933 

II 

842 

793 

II 

II 

920 

811 

II 

PC 

198 

813 

II 

II 

233 

819 

II 

M 

879 

820 

It 

It 

870 

833 

II 

It 

858 

837 

11 

M 

8S8 

841 

1934 

ft 

73 

844 

II 

11 

49 

849 

II 

M 

59 

SCO 

11 

II 

70 

860 

tl 

PC 

40 

873 

• 1 

iir 

52 
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MLW A. 

I. R. 

1\ILW 

A. 

1 

1932 

PC 

209 

170 

1933 

13 

11 

II 

275 

ISO 

11 

19 

1933 

M 

153 

188 

11 

27 

If 

• 1 

7 

199 

11 

32 

11 

11 

•207 

207 

1 1 

48 

11 

II 

258 

210 

M 

49 

1032 

11 

739 

214 

1932 

57 

193 ! 

PC 

20 

220 

1933 

71 

11 


173 

233 

11 

74 

If 

11 

178 

250 

M 

75 

11 

II 

25 

253 

11 

79 

11 

If 

157 

200 

It 

HI 

If 

PC 

1 

204 

If 

03 

If 

M 

252 

272 

11 

101 

II 

II 

367 

277 

11 

104 

11 

M 

299 

279 

11 

100 

11 

11 

330 

288 

If 

110 

M 

II 

500 

290 

11 

114 

II 

11 

152 

300 

11 

117 

II 

11 

300 

302 

11 

127 

• 1 

II 

219 

313 

11 

130 

♦ 1 

It 

185 

314 

11 

134 

1932 

11 

559 

319 

ft 

137 

1933 

11 

242 

327 

11 

143 

11 

11 

2 1 5 

331 

11 

140 

M 

II 

231 

335 

11 

149 

1932 

II 

070 

340 

11 

151 

1033 

11 

211 

346 

If 

154 

11 

11 

257 

340 

II 

157 

11 

11 

117 

354 

11 

162 

It 

11 

133 

358 

11 


[. R. 


MLW 

A. I. 

R. 

MLW 

M 

309 

361 

1933 

PC 43 

495 

11 

315 

300 

M 

M 

342 

497 

11 

225 

370 

II 

II 

395 

501 

M 

43 

373 

11 

PC 

39 

603 

II 

305 

379 

11 

M 

847 

508 

11 

170 

390 

11 

PC 

72 

512 

If 

708 

401 

tl 

If 

46 

510 

M 

233 

407 

II 

11 

07 

521 

II 

137 

410 

II 

M 

39 1 

528 

11 

338 

414 

It 

11 

450 

534 

PC 

29 

415 

It 

11 

434 

537 

M 

300 

417 

II 

11 

880 

547 

11 

148 

425 

M 

11 

519 

552 

It 

890 

429 

11 

11 

332 

557 

PC 

38 

487 

If 

II 

828 

500 

II 

11 

441 

11 

11 

872 

570 

M 

353 

445 

11 

PC 

03 

570 

PC 

08 

452 

1 1 

M 

411 

581 

M 

921 

455 

11 

11 

403 

582 

11 

370 

400 

11 

II 

417 

584 

11 

344 

462 

II 

11 

397 

007 

PC 

20 

405 

11 

11 

428 

617 

fl 

78 

400 

If 

II 

374 

022 

11 

01 

409 

11 

11 

510 

023 

11 

58 

471 

It 

11 

407 

028 

11 

52 

476 

11 

11 

337 

031 

M 

322 

480 

11 

PC 

85 

033 

If 

340 

484 

11 

M 

899 

035 

PC 

33 

487 

11 

n 

400 

039 

M 

205 

489 

If 

11 

454 

015 

II 

302 

491 

It 

11 

401 

052 


A. I 

R. 


IklLW 

A. I. R. 


1933 

M 

427 

055 

1932 

-U 

716 

11 

11 

120 

002 

1933 

If 

460 

11 

11 

398 

072 

II 

II 

451 

11 

II 

424 

077 

II 

It 

432 

II 

11 

527 

081 

11 

If 

622 

11 

PC 

75 

085 

II 

tl 

200 

II 

II 

S3 

091 

If 

PC 

101 

11 

11 

87 

701 

II 

11 

lOS 

11 

If 

10 

716 

M 

M 

492 

II 

11 

71 

720 

II 

11 

345 

II 

11 

186 

723 

It 

II 

71 

• 1 

M 

413 

7-25 

II 

II 

498 

M 

It 

439 

729 

II 

II 

540 

tl 

11 

442 

735 

11 

II 

503 

II 

PC 

36 

730 

II 

It 

502 

II 

11 

55 

737 

11 

II 

533 

11 

II 

134 

740 

II 

PC 

120 

11 

M 

455 

7 48 

11 

M 

431 

II 

11 

435 

749 

• 1 

II 

500 

11 

PC 

124 

751 

1934 

II 

2-27 

11 


418 

758 

1933 

II 

489 

11 

PC 

IIS 

767 

11 

PC 

122 

II 

11 

117 

772 

II 

II 

141 

11 

M 

429 

775 


II 

146 

11 

11 

481 

780 

44 

II 

118 

11 

11 

524 

784 

• 1 

II 

143 

11 

11 

495 

788 

II 

M 

293 

II 

PC 

100 





11 

11 

91 

798 

II 

II 

529 

M 

M 

457 

80G 

It 

II 

480 

1932AJ()^^sl9a 

608 

II 

If 

320 
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Note. Ihe j^agcs of case^ not mentioned helom are cases eith 

not reportable or not sanctioned by the Honble Judaes 


MLW A. I. R. 

1 1933 PC 155 

183 


If) 

!20 

33 

37 

45 


t1 

n 

II 

II 


11 

107 
109 
M 171 
il/ 550 


f I 


It 


iNILW 

08 
71 

8f) 

8 3 
85 
94 


A. I. R. 1\ILW 
1933 PC 178 90 

150 119 

125 
131 
133 
135 


1 1 
If 

It 

M 

II 


M 

M 50'. 

M 010 

M 511 
n 549 


A. I. R. MLW 

1933 570 138 

•1 G28 155 

»» 049 101 

” 02 ) 109 

027 190 

•» »• 024 194 


II 

II 

II 

It 


A. I. R. :^1L\V 

1933 M 598 199 
»’ 018 201 
013 204 
’» 583 205 
»» 595 208 

.♦ 503 211 


H 

II 

II 

II 

II 


considered ' 

A. I. R. 

1933 509 

»♦ »* 503 

n n 505 

•• n 597 

” •* 04G 

»» H 521 


.Comparative Tables 
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TvlLW 

' A. 

1. R. 

•21S 

1934 

M 

510 

221 

f 1 

91 

523 

224 

n 

99 

563 

22G 

11 

99 

496 

.230 

91 

99 

637 

232 

99 

19 

544 

240 

91 

91 

537 

244 

91 

99 

657 

247 

99 

99 

664 

254 

1934 

11 

13 

257 

1933 

91 

631 

263 

II 

91 

465 

266 

99 

91 

635 

268 

99 

99 

325 

270 

99 

99 

658 

272 

91 

♦ 9 

659 

278 

99 

91 

655 

296 

91 

PC 

164 

301 

91 

M, 

675 

306 

91 

PC' 

193 

31.5 

91 

M 

678 

316 

19 

91 

755 

319 

99 

91 

679 

321 

99 

99 

686 

325 

91 

99 

708 

327 

99 

>9 

680 

330 

99 

>9 

697 

333 

91 

19 

726 

337 

91 

91 

753 

341 

91 

19 

734 

344 

91 

91 

725 


MLW 

A. 

, I. R. 

347 

1933 

jM 

745 

353 

1934 

91 

231 

382 

1933 

19 

694 

3S5 


91 

691 

.369 

91 

91 

703 

392 

11 

11 

688 

393 

91 

11 

688 

394 

99 

91 

699 

397 

>1 

91 

695 

399 

91 

91 

689 

401 

11 

99 

682 

408 

91 

99 

710 

409 

91 

PC 

202 

420 

91 

M 

729 

428 

91 

99 

728 

430 

11 

99 

710 

435 

91 

91 

696 

436 

99 

91 

690 

439 

19 

11 

713 

443 

11 

PC 

180 

447 

11 

M 

721 

450 

11 

91 

722 

455 

11 

91 

748 

463 

99 

99 

715 

474 

11 

91 

701 

481 

91 

91 

756 

494 

91 

91 

653 

498 

91 

91 

774 

504 

91 

99 

764 

507 

99 

11 

736 

522 

99 

11 

793 


5ILW A 

. I. 

R. 

533 

1933 

M 

704 

539 

91 

91 

806 

557 

91 

91 

785 

562 

11 

91 

765 

564 

91 

91 

767 

553 

91 

11 

789 

572 

91 

11 

787 

575 

91 

11 

762 

579 

91 

99 

804 

582 

91 

91 

781 

583 

91 

91 

797 

585 

11 

99 

768 

587 

99 

99 

794 

588 

91 

99 

833 

595 

91 

11 

778 

599 

91 

91 

672 

604 

91 

91 

662 

607 

11 

99 

681 

610 

11 

91 

795 

614 

91 


770 

621 

11 

PC 

211 

626 

91 

91 

216 

628 

19 

99 

214 

633 

19.34 


99 

635 

1933 

PC 

213 

G42 

91 

M 

782 

646 

19 

PC 

208 

651 

91 

M 

780 

653 

91 

*1 

817 

660 

91 

99 

791 

606 

99 

% 

91 

824 


MLW A. I. R. 


668 

1933 

M 

247 

676 

1 1 

11 

890 

714 

91 

11 

825 

728 

91 

91 

633 

730 

» 1 

9 9 

854 

734 

> 1 

1 9 

836 

736 

91 

9 9 

847 

745 

99 

91 

851 

749 

91 

PC 

222 

755 

1) 

M 

925 

760 

19 

1 1 

843 

762 

11 

91 

858 

766 

91 

11 

438 

768 

91 

99 

855 

771 

1933 

99 

226 

773 

1933 

91 

860 

779 

1934 

11 

16 

792 

1933 

99 

920 

803 

91 

99 

839 

805 

99 

PC 

225 

813 

91 

M 

879 

818 

1934 

91 

1 

830 

1933 

91 

868 

832 

1934 

11 

24 

834 

1933 

9 1 

913 

841 

1934 

99 

8 

843 

1933 

9? 

852 

846 

1934 

99 

25 

849 

99 

11 

9 

855 

9 9 

91 

15 


UTjW 

^ A. 

I. R. 

858 

1934 

M 

12 

860 

1933 

11 

885 

865 

♦ 1 

1 1 

883 

868 

• 1 

1 1 

821 

874 

11 

11 

888 

875 

11 

11 

840 

877 

1 1 

4 y 

872 

880 

1934 

11 

40 

SS7 

11 

It 

49 

891 

1933 

1 1 

917 

896 

11 

11 

471 

902 

1934 

11 

115 

921 

1933 

11 

876 

927 

11 

11 

862 

933 

11 

11 

870 

940 

1934 

It 

52 

946 

11 

11 

65 

952 

1933 

11 

871 

955 

11 

11 

856 

957 

1934 

PC 

89 

961 

11 

jU 

75 

972 

1933 

PC 

233 

979 

tl 

i\r 

888 

983 

1934 

1 1 

84 

985 

11 

M 

73 

987 

11 

fl 

55 

994 

1933 

PC 

198 

995 

11 


841 

996 

1934 

11 

95 

1000 

11 

11 

113 
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Note. The pages of cases not mentioned below are cases either considered not 


reportable or not sanctioned by the TLonble Judges. 


A. 

I. R 


MWN A. 

I. R. 

MWN A. 

I. R. 

MWN 

A. 

I. R, 

9 

MWN 

A. I. R. 

1 

1933 

PC 

1 

138 

1933 

PC 38 

239 

1933 

PC G7 

406 

1933 

PC 

120 

591 

1933 

2T 411 

10 

fl 

11 

29 

■139 

15 

21 

839 

241 

1934 

21 

202 

409 

11 

M 

124 

594 

11 

11 

455 

IS 

11 

M 

500 

1415 

11 

11 

432 

254 

1933 

11 

338 

429 

11 

11 

101 

595 

11 

11 

395 

21 

O O 

• 1 

11 

241 

144 

11 

11 

430 

257 

11 

11 

406 

439 

11 

11 

108 

597 

1934 

11 

31 

26 

or\ 

n 

11 

3lo 

146 

11 

51 

259 

2.58 

11 

11 

427 

453 

11 

21 

511 

611 

1933 

11 

618 


11 

11 

447 

148 

11 

1? 

263 

260 

11 

11 

401 

460 

11 


500 

617 

>1 

11 

489 

36 

>1 

11 

330 

149/z 19.82 

M 

527 

265 

M 

11 

386 

461 

11 

PC 

143 

622 

11 

11 

352 

39 

11 

55 

176 

1496 

1934 

♦ 1 

48 

272 

55 

PC 

75 

465 

»9 

11 

106 

623 

11 

11 

442 

43 

A tf 

>1 

11 

152 

152 

1933 

11 

340 

276 

11 

15 

71 

468 

11 

21 

498 

631 

11 

11 

431 


n 

15 

309 

155 

M 

11 

276 

278 

(1 

11 

136 

471 

11 

11 

492 

632 

11 

11 

397 

54 

11 

11 

96 

157 

15 

11 

320 

286 

11 

11 

72 

478 

11 

11 

466 

634 

11 

11 

399 

60 

11 

11 

242 

159 

11 

11 

836 

291 

11 

15 

S3 

486 

1934 

11 

1 

636 

11 

19 

407 

Go 

11 

51 

225 

161 

11 

PC 

55 

296 

11 

21 

347 

496 

1 1 

11 

135 

642 

11 

11 

635 

7o 

r* rr 

11 

15 

345 

166 

55 

11 

58 

303 

11 

PC 

95 

498 

1933 

#1 

729 

644 

11 

11 

454 

1 7 

11 

11 

888 

170 

11 

15 

68 

312 

>5 

M 

1S5 

505 

1 1 

11 

701 

646 

11 

11 

694 

79 

11 

11 

852 

174 

IS 

11 

85 

315 

14 

11 

322 

508 

11 

M 

549 

649 

11 

11 

12g 

Si 

1932 

PC 

168 

178 

11 

11 

61 

324 

♦ 1 

1 1 

503 

510 

11 

• 1 

925 

652 

11 

11 

457 
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A. I. R. 1933 Madras 1 
Special Bench 

Beasley, 'C. J., Sundaram Chetty 

AND Burn, JJ. 

Commissioner of Income-tax, Madras 

V. 

T. 'Namhernmal Chetty & Sons — 
Assessee. 

Original Petn. No. 29 of 1932, Decided 
on 31st August 1932. 

Income-tax Act (11 of 1922), S. 32 ( 1 )— 
Assistant Commissioner not enhancing total 
assessment but increasing it on some items 
and reducing it on others— No appeal lies— 
Income-tax Act (11 of 1922), S. 31 ( 3 ). 

When in an appeal the assistant commissioner 
does not enhance the total income assessable to 
income-tax but by means of a reduction under 
one head and an increase under another head 
allows the Income-tax officer’s total assessment 
to remain the same or reduces it; then merely by 
reason of the fact that the assistant commis- 
sioner has increased the income under one head 
an appeal does not lie to the Income-tax commis- 
sioner. The enhancement referred to in Ss. 31(3) 
and 32 (l) is an enhancement of the assessment 
and It means an enhancement of the assessment 
as a whole and not an enhancement of a parti- 
cular item of iiacome in the assessment which 
does not result in the enhancement of the assess- 
ixi 6 Dt cis cl wliole* 2 Q 23 

M , Patanjali Sastri for the Commis- 
sioner of Income-tax, Madras. 

G, T, Eamanujachariar — for the 
Assessee. 

Beasley, C. J. The question referred 

to us by the Commissioner of Income- 
tax is : 

in an ap- 
peal to him from the order of assessment of the 

Officer enhances the assessment 
TncreLe income without causing an 

altogether inc* income (by not including 

S. 32 agafnst that oJder commissioner under 

Tins IS a novel point and the facts 
which give rise to the question are as 
o ows . The petitioners were assessed 
1933 M/1 k 2 


by the Income-tax Officer, Madras, 2nd 
Circle, on a total income of Bs, 41,154 
made up as follows: (l) Property Eui)ees 
46,092, and (2) other sources, dividends, 
interest on debentures and remittances 
of profits from Trichur, Es. 2,206 less, (3) 
loss in business Es. 7,144 making a total 
as before mentioned of Es. 41,154. The 
tax levied was Es. 4,068-12-0. The 
petitioners appealed to the assistant 
commissioner and claimed that the figure 
adopted by the Income-tax Officer under 
‘other sources” should be reduced by 
Es. 2,048. This point the assistant com- 
missioner conceded. In the course of 
the appeal however the assistant com- 
missioner whilst conceding that point 
which of course reduced pro tanto the 
total income assessable of the assessee 
was of the opinion that the Income-tax 
Officer had incorrectly allowed two de- 
ductions from the income arrived at 
under the first heading, namely, “pro- 
perty”. He went into the matter and 
computed the income of the assessee 
under the heading of property at Eupees 
47,744 instead of Es. 46,092 the computa- 
tion of the Income-tax Officer. The result 
was that the total income assessed by 
the Income-tax Officer was reduced by 
this method by Es. 396, as the total 
income was found to be Es. 40,758 by 
the assistant commissioner. The peti- 
tioners here argue that they were enti- 
tled under S. 32, Income-tax Act, to 
prefer an appeal to the Commissioner, 
arguing that there had been an enhance- 
ment of the assessment. S. 32 (1) reads 
as follow^s : 

“ Any assessee objecting to an order passed by 
an assistant commissioner under S. 28 or to an 
order enhancing bis assessment under sub-S. (3), 

S. 31, may appeal to the Commissioner within 
thirty days of the making of such order.” 
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The ar; 4 iinicrit of tho assessce is tliat 
the computation (;f tho income of an 
assessce ai isiipe under any or all of tlie 
various heads of income set out in the 
Act is itself an assessment and that 
tliereforo wliat tho assistant commis- 
sioner did hy increasing tlie amount 
under iirojierty” amounts to an enhan- 
cement of the assessment thereby givin^f 
tlio assesseo the right of apj>eal to the 
Income-tax commissioner. On the other 
Jiand, the Income-tax commissioner con- 
tends that assessment” in S. 32 means 
tlie assessment of the total income of the 
assessee. Unfortunately we gain no lielp 
hy any definition of the word “assess- 
ment” in the Act because it is not there- 
in defined. We Inive to see whether any 
other sections of the Act do give us any 
assistance. In my view, some assistance 
is to be gained from S. 23 (1) which pro- 
vides that if the Income-tax oflicor is 
satisfied that a return made under S. 22 
is correct and complete, he shall assess 
the total income” of the assessee, and 
shall determine the sum payable by him 
on the basis of such return. Then again 
sub-S. (3) of tho same section provides 
that where the assesseo has not made a 
return the Income-tax officer shall by an 
order in writing assess tho “total income” 
of the assessee. There are some other 
sections which may possibly throw some 
light upon this question. S. 30 speaks 
of tho assessment which seems, in my 
view, to mean tliat there is only one 
assessment and not several. Then we 
have to see what the assessee is entitled 
to do by way of an appeal to tho assist- 
ant commissioner. 

Under S. 30, if ho objects to the 
amount or rate” at which ho is assessed 
under S. 23 or S. 27, he may prefer an 
appeal to tho assistant commissioner and 
again by the use of tho word amount” 
it seems to mo to follow that what is 
meant is the total amount of tho income 
and not the smaller amounts which go to 
make up tho total. When he has got to 
the assistant commissioner, the assistant 
commissioner in disposing of tho appeal 
may, in the case of an order of assess- 
nuu.it, confij'in, reduce, enhance or annul 
I lie assessment ()!• se t it tiside. Having 

(lone that it is only wlu'ii ht' has en- 
hanced 1 he ass('ssinent that under S. 32 
an>' a[)p(':il lies to the Income-lax coni- 
m 1 ss lu iH' 1 . If, < >n an a p | 1 jo ( h (' a ssi s- 
.ant cMinmissioner, tlie ;i i*| ctmimis- 


sioner upholds in toto the assessment of 
the Income-tax officer there has been no 
enhancement of the assessment nor any 
reduction of it; clearly in such a case as 
that no aiipeal lies to tho commissioner 
of Income-tax. A fortiori, if, on appeal 
to the assistant commissioner, he accedes 
to some of the contentions of the assessee 
and reduces the total amount of the as- 
sessment, no appeal lies to the Income- 
tax commissioner. The question here is, 
whether, when the assistant commis- 
sioner docs not enhance the total income 
assessable to Income-tax but by means 
of a reduction under one head and an 
increase under another head allows the 
Income-tax oilicer’s total assessment to 
remain the same or reduces it, merely by 
reason of the fact that the assistant com- 
missioner has increased the income under 
one head, does an appeal lie to the 
Income-tax commissioner ? 

The Income-tax commissioner in his 
order of reference is of the opinion that 
the enhancement referred to in Ss. 31 (3) 
and 32 (l) is an enhancement of the 
assessment and that it means an enhan- 
cement of tho assessment as a whole and 
not an enhancement of a particular item 
of income in tho assessment which does 
not result in the enhancement of the- 
assessment as a whole. Income-tax, in' 
his view, is one tax and not a collection' 
of taxes on dilVeront items of income — 
that is obviously correct — and assess- 
ment to income-tax is one whole and not' 
a group of assessments of dilTerent items| 
of income. ith that view I entirely*’ 
agree. It cannot be correct that the 
computation of an income under each 
head set out in the Income-tax Act is 
itself an assessment. It is merely a com- 
putation of an item of income or class or 
classes of income which go to make the 
whole and, when tho whole has beenj 
arrived at, there is an assessment. In; 
my opinion, the view taken by tho In- 
come-tax commissioner upon (his point 
is the correct one and tho answer to the] 
question referred must he that an appeal 
in such a case does luH- lie. Costs to the 
Commissioner of inc(U\io-(ax l\s. 250. 
Sundaram Chelty, J. — I agree. 

Burn, J.— I agree. 


iu'./V; (OO'e a}isu\n\\L 


r.ix\s.,M.N. 
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Beasley, C. J. and Cornish, J. 

B. Cheiichuram Naidu — Plaintiff — 
Appellant. 



Muhamed Bahavuddin Sahib — Defen- 
dant — Respondent. 

Court of City Civil Appeal No. 14 of 
1929, Decided on 26th April 1932, 
against decree of City Civil Jud ge, Mad- 
ras, in Original Suit No. 376 of 1928. 

❖ Civil P. C. (1908), O. 23, R. 1— Subject- 
matter is cause of action — Withdrawal of 
suit for ejectment for want of notice is no 
bar to subsequent suit even in absence of 
leave. 


Subject-matter means the series of acts or 
transactions alleged to exist giving rise to the 
relief claimed. In a suit for ejectment there 
were two defendants. Defendant 1 was a tenant 
paying rent to the plaintiff and defendant 2 was 
also made a party to the suit. He put in a 
written statement in which he put the plaintiff 
to proof of his title and alleged that he had not 
been given a written notice .to quit which was 
a fact. The plaintiff withdrew his suit with- 
out obtaining liberty to file fresh suit against 
defendant as there was no notice to quit, thus 
exonerating him and proceeded with his suit 
against defendant 1. Subsequently the plain- 
tiff sued defendant 2 for ejectment. 

Held, thau the withdrawal of the previous 
suit was no bar as the subject-matter was not 
the same: 42 Bom 155, Foil. [P 4 C 2] 

K. Krishnaswamy Ayyar and T. V. 
Venugopala lyyar — for Appellant. 

Bafiuddin Ahmad — for Respondent. 

Beasley, C. J. — This was a suit in 
ejectment. The plaintiff, the appellant 
heie, claimed to be the owner of the suit 
land and entitled to eject the defendant 
from the superstructure on it. The 
learned City Civil Judge dismissed the 
appellant’s suit. A suit had been filed 
in 1924 in the same Court, .0. S. No. 422 
of 1924, by the appellant against another 


person as defendant 1 and the respo 
dent here as defendent 2 to .eject ther 
The suit was withdrawn as against tl 
respondent here by the appellant but i 
the time when he withdrew the su 
he did not ask for liberty to file a fres 

suit against the respondent. The lear- 

ed City Civil Judge held that that was 
statutory bar to the filing of the su 
under appeal against the responden 
Upon that ground he dismissed the sui 
■^e also went into the merits of the ca 
and held that the appellant failed 
prove his title and upon that groin 
also he dismissed the suit. ^ 

TJie iiisfc thing we Jiave got fco cons 
dor liere is wdiether the appellant w 


prevented from filing the suit under ap- 
peal against the respondent by reason of 
the fact that he withdrew his claim 
against the respondent in the previous 
suit without reserving his right to file 
this suit. That was a suit in which 
there were t\vo defendants. Defendant 1 
was a tenant paying rent to the plaintiff 
and the respondent was also made a 
party to the suit. The respondent put 
in a written statement in W'hich he put 
the plaintiff to proof of his title and 
alleged that he had not been given a 
written notice to quit which was a fact. 
During the hearing of the case, the 
appellant withdrew his suit against the 
respondent thus exonerating him and 
proceeded with his suit against defen- 
dant 1. The learned City Civil Judge 
who tried that suit gives an account of 

what took place in his judgment as fol- 
lows: 

“ Plaintiff has now exonerated defendant 2. 
The suit against him is accordingly withdrawn 
but liberty to litigate his right, if an}^ in res- 
pect of the suit house is reserved to him.” 

A separate order was passed subse- 
quently some days afterwards and it 
runs as follows: 

“Plaintiff exonerates defendant 2. Suit 
against defendant 2 is withdrawn. No costs, 
defendant 2’s right to litigate his claim in this 
house, if any is reserved to him.” 

The learned trial Judge has construed 
those orders as reserving liberty to de- 
fendant 2 to litigate his claim, and in- 
deed that is what the latter of the two 
orders distinctly says. We have had the 
advantage also of the statement of Mr. 
Rafiuddin, who appeared on behalf of 
defendant 2 in that suit and represents 
the respondent here: who has told us 
that he asked that this reservation of 
defendant 2’s right should be made and 
it is quite obvious that it was as a result 
of that request that the order to which 
reference has already been made, was 
made. We accept what Mr. Rafiuddin 
had told us and although it does not ap- 
pear to us to have been quite unneces- 
sary to make any reservation of defen- 
dant 2’s right, however we are satisfied 
that that right was reserved at the ex- 
press request of Mr. Rafiuddin so that 
the learned trial Judge’s interpretation 
of those orders is perfectly correct and 
therefore there was no reservation of 
liberty to the appellant, the plaintiff in 
the suit, to file another suit against the 
respondent. But was such leave neoes- 
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s.ii y V 4'lie question liere is ^vllot.ller the 
suit muler apptuil was a'suit for the same 
subject-inattei' as tlie previous suit. Tliat 
of course was a suit to ej< <■' (he respon- 
dent and tliis suit also claims the same 
relief against the respondent. P)ut it does 
not necessarily follow that la'cause in 
an ejtvlment suit the ’claim is the same 
(he slatutory hai’ under O. 23, B. 1, is 
raised against the appellant. It is ar- 
gued l>efoi'e us that the reason why de- 
fendant 2 was exonerated in the earlier 
suit was hecause no written notice to 
(juit had been given to him. On the 
other side it is argued that it was be- 
cause of the point raised with regard to 
the appellant’s title. 

It is argued that it was hecause he 
was unable to prove his title tliat he ex- 
onerated the resi)ondent. One answer to 
that is tliat he proceeded with his suit 
against defendant 1 and it was eciually 
important to him to prove his title 
against defendant 1. If he had no title 
he could not succeed against defendant I 
any more than he could against defen- 
dant 2. It seems to us to be much nioi'o 
probable that the appellant did not ])ru- 
ceed against the resiiondent here, defen- 
dant 2, because ho had not given him 
notice to (juit. It was no good going on 
with the suit against the resiiondent and 
succeeding in proving his title if the 
claim was bound to fail by reason of the 
defect that he had not given him written 
notice. What has to bo considered here 
is what is the meaning of a subject-mat- 
ter” and we derive great assistance 
upon this point from liukma IH v. d/u- 
hadeo Narayan (i), which seems to us 
to be directly in point. That was a suit 
brought by the plaintilf to eject the de- 
fendant. Finding however that there 
was no sidlicient notice to quit, he 
withdrew the suit without obtaining the 
leave of tiie Court. Subsequently the 
plaintiff having given a formal notice to 
quit brought a fresh suit for ejectment. 
The defendant contended that the with- 
drawal of the former suit without per- 
mission operated as a bar to the second 
suit under 0. 23, H. 1, Civil P. C., PJ08. 

It was held that the withdrawal did not 
Ofieiatc as a bar as the jircvious suit was 
not a suit for the same subject-matter 
as the second suit within the inoanim^ of 

p. ‘23, ]{. 1, Civil P. C., 1908, and tPat 
subject-mat tor” means 
1. (1918) 42 Horn 15^43T~^752~ 


tlio series of acts or tr.uisactions alleged to 
cxi'Jt giving rise to the relief claimed.” 

Scott, C. J., at p. 158 says: 

riic (iu<*stioi) is wiuUhor the previous suit 
was a suit for tlic same subjcci -matter within 
tlie moaning of O. 2-{, R. 1. Wc are of opinion 
that ‘subject-matter’ means, to use the words ofj 
(). 1. R. 1 ‘tlie series of acts or transaction.s al- 
h'ged to exist giving rise to the relief claimed.’ 
Obviously the tiist series of acts or transactions 
which formed the basis of the first suit was in- 
complete, or th(? plaintiff would have been able 
to prosecute his suit to decree. It was incom- 
plete because there was no notice to quit. The 
second series of acts or transactions is complete 
because the notice to quit has been given, and 
therefore the two suits are not in respect of the 

same subject-matter In the first 

suit bc*t\ve‘'n the [iroseni parties there was no 
caus(‘ of action hecause notice had not been 
given. In the present suit there is a cause of 
action because notice has been given. There- 
fore the causes of action are not the same.” 

With those observations we entirely 
agree. To hold otherwise would be to 
place a defendant, against whom an 
ejectment suit is launched witl\out pre- 
viously giving him the reejuired written 
notice and against whom the suit is 
withdiawn for that reason, is an im- 
pregnable position. Never thereafter 
would (he owner of the property be 
able (o eject him from his promises. In 
fact the tenant would become the owner 
of the property. That never could have 
been the intention of 0. 23, R. 1. We 
tlieiefore liuld that, although the learned 
trial fludge was right in his interpre- 
tation of his own orders, ho was wrong 
in holding that tlie suit was barred by 
reason of tlie provisions of O. 33, R. 1. 
We now go on to examine his otlior lind- 
ings. The respondent’s case was that 
the appellant was not the owner of the 
pro[)erty, i. o., tlio land upon which the 
superstructure stands. The appellant 
claimed to have purcliased the land from 
one Sundaram Naidu. (Ilis Ijordship 
then considered the evidence on the fact 
of ownership and concluded.) Wo are 
quite satisfied that the suit property 
was Sundaram Naidu’s and it follows 
that by reason of his sale the appellant 
became the owner of the property and 
was tliereforo entitled to sue in eject- 
ment. Under these circumstances this 
appeal must bo allowed with costs 
tluougliout. Tlie further question with 
regard to valuation will bo dealt with in 
the trial Court. 

r.u.s..MM.N, Appeal allowed. 
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Eamesa^m, J. 

T, S, Siihharaya jDevai — Defendant — 
Petitioner. 

V. 

B. Sundaresa Devai — Plaintiff — Op- 
posite Party. 

Civil Revn. Petn. No. 230 of 1931, De- 
cided on 3rd May 1932, against order of 
Sub-Judge, Trichinopoly, D/- 4th Sep- 
tember 1930. 

(a) Civil P. C. (1908), O. 9, R. 9— Pauper 
application dismissed in default as no steps 
taken for prosecution can be restored on 
finding that some steps were taken — Civil 
P. C. (1908), S. 141 and O. 47, R. 1. 

A pauper application was dismissed for de- 
fault, after refusing a prayer for adjournment, 
on the ground that no steps were taken to pro- 
secute the application. Later on an application 
for restoration was made which was granted on 
the Court being satisfied that some steps had 
been taken. 

Held : that the Court had jurisdiction to do 
so both under O. 9, R. 9 read with S. 141 and 
O. 47, R. 1 : 41 Mad 286; AIR 1926 Mad 875; 
AIR 1927 Mad 355; AIR 1929 Mad 757 
and AIR 1931 Mad 656 (P B), Dist\ A I R 1922 
P C 112, Ref. [P 6 C 1, 2] 

(b) Civil P. C. (1908), S. 115— No grave in- 
justice — Court is not bound to interfere. 

The Court is not bound to exercise jurisdiction 
under S. 115 except in cases where not doing so 
will cause grave injustice even if there is an 
irregularity. [P 6 C 2] 

M. S. Vaidyanatha Ayyai — for Peti- 
tioner. 

P. J . Kitppanjia Bao — for Opposite 
Party. 

Judgment. — This is a revision peti- 
tion filed under S. 115, Civil P. C., against 
an order of the Subordinate Judge of 
Trichinopoly dated 4th September 1930 
by which he restored to file a pauper pe- 
tition, O. P. No. 7 of 1930, which had 
been previously rejected on 26th July 
1930. The facts of the case may be thus 
briefl 3 ^ stated. The respondent filed an 
application for permission to sue in forma 
pauperis.- This application was ‘num- 
bered as O. P. No. 7 of 1930 and it came 
on for orders on 26th July 1930. The 
Subordinate Judge passed the following 
order on that day^: 

Petitioner had not taken steps even to sum- 
mon witnesses to prove the incumbrances on his 
property. There is no satisfactory explanation 
for not doing so. Petition dismissed.” 

Then there was an application for re- 
storing O. P. 7. On that the Subordinate 
passGd tti© following ordcri 

I am unable to construe the order of this 
Court dismissing the’ petition as one on the 
merits. Ko witnesses bad been summoned to 
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prove the incumbrances. His pleader was absent 
and he was unable to say what really liappcncd 
in the ease. It is brought to my notice that his 
sister was expected by a later train with the 
mortgage deeds in question. !Mr. Balakrishna 
Ayyar who a})pears for the petitioner sa\s that 
she did turn up that day. Under these circnni- 
stances I feel I ought to give him an opportunity 
to prove his pauperism. The petition will bo re- 
stored on petitioner paying Hs. 25 to the other 
side for their costs in one week.” 

The revision petition is against this 
latter order. The second petition was filed 
underO. 9, R. 9 taken with S. 141 and 
also under O. 47, R. 1. Mr. Vaidyanatha 
Ay^y^ar who appears for the petitioner 
contends that neither provision of law 
applies to this case and that the petition 
is not maintainable. Now it seems to me 
what happened on 26th July" was this. 
The pauper petition stood posted for that 
day^ The vakil for the petitioner was 
absent. This appears from the later 
order. The party himself appearing must 
have asked for adjournment. The Sub- 
ordinate Judge observed that steps were 
not talcen even to summon witnesses to 
prove the incumbrances on the property". 
He was therefore of opinion that there 
were no grounds for granting adjourn- 
ment. The application for adjournment 
was therefore refused. The pauper peti- 
tion then was dismissed because it was 
not prosecuted. The petitioner might at 
least have gone into the witness-box but 
he did not. So that it seems to me that 
there were two applications on that day", 
one, for permission to sue as a pauper 
and secondly^ an application to have that 
matter adjourned. The adjournment ap- 
plication was refused. The other peti- 
tion merely’’ followed by^ a consequential 
order. Now it seems to me that O. 9, 
R. 9 taken with S. 141 is applicable in 
so far as the pauper petition was dis- 
missed for default on the first occasion. 
In the course of his argument Mr.^ 
V.aidy’anatha Ayy’^ar referred to the fol- 
lowing cases: Pichamma v. Sreei'avndti 
(l), which refers to the distinction bet- 
ween an order passed under O. 17, R. 2 
and an order passed under O. 17, R. 3. 
If a suit is disposed of on the merits and 
not for default the remedy’ is by’ way’ of 
appeal. But it seems to me that in this 
case the pauper application was dis- 
missed for default. The Subordinate 
Judge did not say’ that he finds that the 
plaintiff was not a pauper. 

1. (1918) 41 Mad 286=43 I C 666 (F B). 
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The next rlecision referred fco, /iTr/.s/z 7m- 
viurthy V. Ra^na yya (2), where it was 
held that if a j):iuper petition was dis- 
missed it docs not bar a second applica- 
tion to sue as a pauper. This may l)e; 
but it does not touch the present question 
whether the first pauper petition wliich 
was dismissed for default may not be re- 
Scored. Two other cases are referred to: 
r. Raynara(jhava Rnddi v. Rajah of 
] onkata(jn‘i (3) and Ala(iasundaram Pil- 
(ai V. Picdiuvior (4). In the first of these 
cases it was held that default of appear- 
unce was not a reason contemplated by 
O. 47, R. 1 and that O. 9, R. 9 was not 
applicable to execution proceedings. In 
the second of the cases it was hold that 
0. 9, R. 9 was not applicable to execu- 
tion i)roceedings. The same view was 
taken in Arunachalavi v. V eerappa 
Chettia?’ (o). In this case we are not con- 


cerned with an execution application but 
with an application for permission to sue 
in forma pauperis. It may be tluit even 
to sucli an application 0. 9, R. 9 l)y itsell 
ib not applicable but O. 9, R. 9 taken 
with S. 141 may be applicable. A simi- 
lar reasoning will not avail to execution 
applications according to the three cases 
abovernentioned because execution pro- 
ceedings are proceedings in suits, and 
there is no need to refer to S. 141 and 
0. 9, R. 9 by itself is not applicable to 
execution proceedings. I do not think it 
follows from those three cases that O. 9, 
R. 9 does not apply to cases where an ap- 
plication to sue in forma pauperis was 
dismissed for default. I therefore think 
that so far as the pauper application was 
concerned it was dismissed for default 
and 0. 9, R. 9 taken with S. 141 is 
applicable to it and that the Subordinate 
Judge exercised jurisdiction. 

The other point argued is that 0. 47, 
R. 1 is not applicable to an order of this 
kind, i. e., remedy by way of review. It 
IS true that the cases mentioned show 
that a dismissal for default is not a 
ground for review under 0. 47, R. 1. But 
I think the said application may be re- 
garded as one for review of tlie order dis- 
missing tbe application for adjournment. 

^on the application for an adjourn- 
i nent was d ismissed, ho could find 

k -B- ^ _ " • — ■ , 


2. A I li 1926 Mad 875=96 I G 962=60 Mu 

63 . 

3. A I n 1927 Mad 355=99 I C 951. 

'1. A I H 1929 Mad 757 = 120 I C 567=52 I^In 
899 (FR). 

5. A I K 1931 Mad 656 = 134 I C 806 (P B). 


ground for granting an adjournment be- 
cause all the proper facts were not re- 
presented to him. But later on it was 
mentioned to him that the plaintiff’s 
sister had actually started with the 
mortgage deeds and had arrived later on 

is was a fact not known 
on 2()th July but known to the Subordi- 
nate Judge only later on. Now, a review 
is permissible only on the ground of dis- 
covery by the party of other evidence 
which could not be known to him with 
due diligence or other sufficient cause. 
The Privy Council has held in Chhajj^f, 
Ham V. Ncki{(S), that the sufficient cause 
must be at least ejusdem generis with 
the earlier reason. Now the discovery 
of a ground by the party is one of the 
grounds mentioned earlier in the section. 
The discovery of a reasonable ground for 
adjournment by the Court later on, I 
think is a ground ejusdem generis with 
the earlier reason and the Court had 
found later on that the party did take 
some steps, though he had not taken out 
summons, to got his sister down to the 
place with all the mortgage documents. 
Til is fact being discovered by the Court 
as a good reason for review within the 
moaning of the Privy Council decision, I 
think the Subordinate Judge had good 
giound for reviewing his order dismiss- 
ing tiie application for adjournment. And 
if that order is set aside, automatically 
the i>aupor application becomes restored. 
So even from the point of view of 0. 47, 
R. 1 I do not think the order of the 
Subordinate Judge is irregular. 

Finally I must consider on the facts of 
this case even if I am not strictly cor- 
loct in either of the grounds mentioned 
y mo above, I am not bound to exercise 
juiisdiction under S. 115 except in cases 
whore not doing so will cause grave in- 
justice. I am not satisfied that this is 
a case where I should interfere under 
b. llo even if there was an irregularity.' 
roi all these reasons I decline to inter- 
fere with the order passed by the learned 
bubordinate Judge and dismiss the revi- 
sion petition with costs. 


I.R.S./m.N. Application dismisseeP 
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A. I. R. 1933 Madras 7 

Anantakrishna Ayyar, J. 

[Devessery) Pathraj Kaihavala — 
Plaintiff — Petitioner. 

V. 

"Neio Bombay Steamships Ltd. — Defen- 
dant — Opposite Party. 

Civil Revn. Petn. No. 938 of 1929, De- 
cided on 6th April 1932, against decree 
of Sub-Judge, Cochin, in S. C. S. No. 80 
of 1927. 

Shipping — Bills of lading containing in 
margin description of goods as given by mer- 
chant and also clause stating contents un- 
known — Burden is on merchant to show that 
specification is correct — Shippers have to 
deliver goods tendered — Evidence Act (1872), 
S. 101. 

The effect of the specification in the margin of 
a bill of lading of the description of the goods, 
which according to the merchant, truly represen- 
ted the quality and quantity of the goods that 
were shipped, when considered along with;the 
clause in the bill of.lading, namely “the contents, 
weights and value unknown” etc., is not that 
there is a prima facie case, that the specification 
in the margin is correct. The merchant has to 
prove that the goods were according to specifica- 
tion And the shipping company is only res- 
ponsible for delivering the same bags or cases 
that were shipped: AIR 1921 Mad 691, held 
Reversed, Lebeau v. General Navigation Co., 
(1873) 8 C P88, Relon. 

N. B, Seslia Ayyai — for Petitioner. 

V. K. John — for Opposite Party, 

Judgment. — The plaintiff is the peti- 
tioner in this civil revision petition. 
He was the plaintiff in S. C. S. No. 80 
of 1927 on the file of the Subordinate 
Judge of Cochin, the defendant being the 
firm of B. N. V. Kini Brothers, agents of 
the Bombay Steamships Ltd. The plain- 
tiff sued the defendant to recover the 
price of five bags of certain grains, which 
he alleged formed part of a consignment 
which he shipped from Bombay to Cochin 
in the defendants’ steamer “S. S. Indira.” 
The allegation is that the plaintiff sent 
157 bags of grains of different kinds by 
the said steamer from Bombay to Cochin 
and that when delivery was made at 
Cochin there was shortage of two bags 
of oorid and three bags of long dhal. In 
the place of the above, the defendant 
offered five bags of onions. The plaintiffs 
declined to accept the case, and accord- 
filed a suit to recover the price of 
two bags of oorid and three bags of long 
dhal. The plea of the defendant was 
that though in the bill of lading, in the 
margin the names of the particular grains 
said to be the contents of the bags deli- 
vered by the plaintiff to the defendant 


are mentioned, yet the bill of lading con- 
tains the statement: 

“weight, contents and value, ^Yhen shipped are 
unknown, and that delivery by the company of 
packages externally in good condition as received 
shall be conclusive evidence of the deliverv of the 
full weight and contents and that the defendant 
was not liable.” 

The learned Judge who tried the suit 
came to the conclusion that the five bags 
in question contained the marks of the 
plaintiff. In the mate’s receipt — (which 
was granted to the plaintiff when the 
goods were taken into the ship along with 
the boat-note and after the same were 
accepted by the person who took charge 
of the same) — mention was made that 
the consignment is “said to be” of parti- 
cular grains. In exchange for the mate’s 
receipt, a bill of lading was given to the 
plaintiff in the usual course, and as al- 
ready remarked, in the margin of the bill 
of lading there is a description of the 
number of bags and of the particular 
grain which the bags were said to con- 
tain. Being of opinion that the company 
was not conclusively bound by the men- 
tion in the margin of the bill of lading 
of the particular kinds of grains the bags 
were said to contain, and that the com- 
pany was discharged of its obligations by 
delivery to the plaintiff of the total num- 
ber of bags containing the initials (marks) 
of the plaintiff the learned Subordinate 
Judge dismissed the plaintiff’s suit. The 
plaintiff has preferred the present civil 
revision petition. 

On plaintiff’s behalf his learned advo- 
cate drew my attention to the Import 
Manifest and the Outturn Report which 
have been exhibited as Exs. C and D in 
this case and he emphasized upon the 
duty that the Master of the ship was un- 
der to give to the harbour authorities 
a correct description of the goods landed 
in any particular harbour. It was argued 
that having regard to the description of 
the goods in Exs. C and D it must bo 
taken that the goods that were actually 
carried from Bombay to Cochin were 
goods of the description mentioned in 
the margin of the bill of lading. He 
also contended that there must be a 
specific finding on the question whether 
the five bags in dispute were the iden- 
tical bags that were shipped by the 
plaintiff at Bombay. On behalf of the 
respondent the learned counsel, who ap- 
peared for the company, drew my atten- 
tion to the mate’s receipt as well as to 
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the eontcMifs of the hill f>f hidin'^. The 
ni':t(‘ s rec('ii)t only stated that so many 
haijs were rec(‘ivefl which were **said to 
contaiji i)ai't iculaa’ f^O'ain-;, and there 
A.oie the conditions in tlie hill of lading’ 
aliead\ inentiorK'd liy mo, namely the 
nature of the contents unknown, ” and 

\ 1)\ Cf)ni|t:oiv of paclcigo'; c.\ torua 1 1 v in 
(ondition shall ho conclusive evichaico of 

the (iolivi'r^- of tlie full contents. 

The learned counsel also strongly re- 
lied on the circ-umstance that the learned 
Jufl^ie has found that those five l)aL(s con- 
tained the piaintit't’s marks under whicli 
the consignment was shi]q)ed hy the 
[)hiintilt, ft seems to me that one thinq 
is clear, that the company was hound to 
deliver the e.xact haqs that were shipped 
at J>ond)ay, suhject of course to the con- 
dit ions and exceptions contained in the 
hill of ladinq and that the company was 
not entitled to take advantage of any 
misdescription of the goods with a view 
to withhold from the plaintiff the exact 

actually shipped hy the 
plain till. It for example, the descrip, 
tion of the hags was that they contained 
grains of an inferior quality hut it was 
proved that the grains contained in the 
bags were of a superioi* quality, it is not 
of)en to the coinj)any to say that they 
would deliver to the plaintiff only grains 
of an inferior quality. In fact suhject to 
the exceptions and conditions meniioiu'd 
in the hill of lading relating to loss by 
il.> o f the sea etc., the comi)any is 
bound to deliver the identical bags that 
were shipped at Bombay by the plaintiff 
to be carried to Cochin. 

The argument that was advanced on 
behalf of the petitioner is, that both in 
the boat-note, (which however has not 
been produced in this case) and in the 
bill of lading itself, there is a specilica- 
tion in the margin of the numl)er of bags 
shipped and of the contents of the same 

Ubo names of the particular grains which 
the bags contained being specified there) 
and therefore the onus is upon the defen- 
dant company to prove that those des- 
criptions wore wrong. It is clear that 
the marginal notes to the bill of lading 
did not mention "onions” and the five 
lags in question offered to the plaintilV 
lat Cochin wore bags which contained 
I onions.” What then is the effect of the 
jspecification in the margin of a bill of 
lading of the description of the goods, 
which, according to the merchant, truly 
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the goods that were shipped, when con- 
sidered along with^ the clause in the bill 
of lading, namely "the contents, weights 
and value unknown,” etc. This question 
came up for consideration before this 
Court in the case reported in The British 
Steam Navi(jation Co., Ltd. v. Krishna^ 
swavu Ayj/ar (I). There the receipt that 
was granted to the shipper contained the 
words said to contain” such and such 
goods. There was also the other usual 
clause, namely "contents and weight 
unknown.” On those facts the learned 
Judge who tried the suit on tho original 
side of this Court came to the conclusion 
that the corniiany w'as hound to deliver 
the goods specilied in tlie circumstances. 
That decision liowcver was reversed by a 
r^ench of this Court consisting of Sir 
John ANallis, C. J., and Krishnan, J, 
Tho learned Judges held that such ques- 
tions had been decided in iMigland and 
that the real meaning to be attached to 
such ship])ing documents was (hat the 
shi])ping company was not prejiared 
accept tlie description given by the mer- 
chant, and that for their j)urposo of 
determining (he freight due to them they 
were prepared to accept tho classification 
and the weight mentioned by the mer- 
chant. After referring to the course of 
Hisiness in such matters, namely, that 
t ie shippf'r takes a boat-note, delivers 
tho goods to some person in charge of the 
shii> and gets a mate's receipt for the 
tfoods, and then in exchange for the same 
gets a hill of lading from tlio agent or tlie 
luastei of tho ship in tho usual course* 

the learned Judges made tho followini* 
oliservation : 

tliemato’s receipts 

m tluTl f , 1 J^ldfting the burdonort 

to th(, defendant company . The mate’s receipts 

( xpiessl\ say said to be” so many bags. When 

the shipping company takes care to give a receipt 

of tliat sort, so that it may not used a'an 

admission against them as to the number of 
Mgs received by them, it seems to mo that there 
IS no justification for using it as making out a 
1 lima faeio case as to tho number of bags ac- 
tually put on board.” ^ 

. , 1 was us rejinrils tlie 

\\cighfc and tho nundior of liajts, not, as 

in tho presont caso hofino nio^ as rosjards 
tlio contents. B„t tho same remark as 
regards tlie words “weight not known” 
occurnnf! in snch hills of lading would 
also apply, n, my oj.inion to tho other 

P(wtum oqtd^,o bUl_o^ 
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“contents not known.” A similar ques- 
tion arose for decision in New Chinese 
Antimony Co. Ltd. v. Ocean Steamship 
Co. Ltd. (2). The action was there tried 
by Sankey, J., as he then was, and he 
held that the shipowner was liable. On 
appeal, the Court of appeal reversed that 
decision and took occasion to remark as 
what would be the exact significance in 
law of such a condition occurring in a 
bill of lading. Viscount Reading, Chief 
Justice, at p. 669 observed as follows : 

I think that the true e/Tect of this bill of 
lading is that the words “weight unknown” have 
the effect of a statement by the shipowners’ 
agent that ho has received a quantity of ore 
which the shippers’ representative says, weighed 
937 tons but which he docs not accept as being 
of that weight, the weight being unknown to 
him, and that ho does not accept the weight of 
937 tons except for the purpose of calculating 
freight and for that purpose only.” 

Then the remarks of Brett, J., in 
Lebeau v. General Navigation Co. (3), at 
p. 96 are quoted, which seem to be appo- 
site for the present case. This is what 
that learned Judge said in the case in 
Lebeau v. General Navigation Co. (3) at 
p. 96 : 

“ When a closed case is offered to him with a 
representation as to the nature of its contents on 
the bill of lading, he may accept it without al- 
teration of the bill of lading; but if he alters the 
bill of lading by inserting a statement that the 
contents are unknown, it is clear, as a matter of 
business, and it seems from the American cases, 
to be the law, that he thereby declines to accept 
the declaration of the shipper. He says in effect: 
T accept this case as it appears on the outside ; 
I know nothing about the inside and will be 
bound by no statement in reference to it’. It 
appears to me that this completely does away 
with the statement made by the shipper with 
respect to the nature of the goods, and both par- 
ties must then be taken to agree to the bill of 
lading in the modified form by which there is no 

binding statement as to . the contents of the 
package.” 


Scrutton, L. J . put fclie following illus- 
tration at p. 673 : 

Suppose a box described as a “box of jewels” 
were deposited for safe custody at a Bank, and a 
receipt wore given for it in the words ‘received 
contents unknown’, there would be no evidence 
ot the receipt of any jewellery.’' 

Having regard to the well-recognised 
mterpretatiion which these and similar 
words occurring ordinarily in bills of 
lading have received, I think that the 
escrip ion in the bill of lading in ques 
tion m the margin that the bags con. 


2 . 

3 . 


(1917) 2KB 664=86 L J K B 1417= 
L^T 297—23 Com Cas 1=14 Asp M 

(1873) 8 C P 88=42 L J C P 1=27 
447=21 VV H 146=1 Asp M C 435. 


tained grains of particular description is 
not conclusively binding on the defen- 
dant. No doubt the defendant is bound 
(subject to the exceptions and conditions 
mentioned in the bill of lading) to de- 
liver at Cochin the l^ags that were handed 
to him by the plain titf at Bombay. As 
regards the identity of the bags, one of 
the defendant’s witnesses gave evidence 
to the effect that the five hags in ques- 
tion contained the marks of the plaintiff. 
He was not cross-examined with refer- 
ence to that point, and the learned Judge 
states that the bags in question had 
plaintiff’s marks on them and that in the 
absence of any other susgestion the bags 
in question should be taken to be among 
the bags that were tendered to the de- 
fendant at Bombay. For the foregoing 
reasons I think that the judgment of the 
learned Judge is not shown to be incor- 
rect, and the civil revision petition i 
dismissed with costs. 

P.P.S./m.N. Petition dismissed. 
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Jackson and Mockett, JJ. 

Chella Rangappa — Appellant. 

V. 

Nerravenkatagi ri Rangapj^a 
others — Respondents. 

Appeal No, 480 of 1929, Decided oi 
16th September 1932, against order o 
Dist. Judge, Anantapur, D/- 7th Marcl 
1929 in O. P. No. 19 of 1928. 

fa) Civil P. C. (1908), S. 11-S. 11 is no 
exhaustive. 

Section 11 is not exhaustive and the bindini 
force of a previous judgment depends not upoi 
S. 11 but upon general principles of law: 6 Al 
269 (P C), Foil ; AIR 1921 P C 11 and All 
1922 P G 80, Ref. [P 10 C 1 2 

(b) Civil P. C. (1908), S. 11— Res judicate 
applies to Insolvency proceedings — Receiver’) 
application for setting aside alienation dis 
missed Creditor cannot again apply — Pro 
vincial Insolvency Act (1920), S. 54. 

The doctrine of res judicata is applicable t( 
proceedings in insolvency and hence when ar 
application by the receiver under S. 54, is dis- 
missed on merits once, one of the creditors can 
not again apply for setting aside the transfer: 
6 All 269 (P C), Rel on. [P 10 C 2' 

T. R. Ramachandra Iyer and R. Sri- 
nivasa Ayyangay — for Appellant. 

S. Ranganatha Ayyar and T. R. 
Arunachelam — for Respondents. 

Judgment. — In this O. P. No. 19 oi 
1928 the petitioner, a creditor of the estate 
of respondent 2 (insolvent), seeks to set 
aside a sale ta respondent 1 of certain 
properties. Respondent 3 is the Ofificial 
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Receivei* of Anantapur. The petition is 
stater] to he undei’ S. 4, Brov'incial In- 
- -ivency Act, and para. 4, alleges tliat 
the sale was in fraud of other credi- 
tors.’ This same sale was the subject of 
O. P. No. 13 of 1924 filed by the Official 
Receiver now respondent 3. That peti- 
tion was stated to be under Ss. 4, 54 and 
50, Provincial Insolvency Act, and 
prayed that: 

“the execution sale in favour of tlie Isb counter- 
petition- r {now respondent 1) be set aside as 
fraiidulont arid preferred.’’ 

Issue 3 in that O. P. w'as 

wlietlier the sale amounts to a fraudulent pre- 
ference . . . 

and issue 4, 

whetlier in any event the sale can be sot aside 
undr-i- S. 4 , Insolvency .Vet.’ ‘ 

The learned Subordinate Judge held 
that on the facts there was no fraudulent 
preference and that the provisions of 
S. 4 could not be invoked. It was, of 
course, obvious that S. 5G did not apply. 
The matter came before the High Court 
in C. M. S. A. No. 115 of 1927 on a 
■Question as to whether a second appeal 
lay from the District Judge, and Rame- 
sam and Devadoss, JJ., gave judgment 
as follows (Ex. A): 

‘^Ve think that tho order of the Subordinate 
Judge was passed under Ss. 51 and 54, Provin- 
cial Insolvency .Vet. He especially refuses to ap- 

PB S. 4 of the iVet. The order is therefore not 
an order under S. 4 . . , .” 

. T. R. Ramacliandra Ayyar now 
argues that the appellant (i)etitioner) is 
free to proceed with his present petition 
as (Ij It is res judicata” that there has 
been no decision under S. 4 which is tho 
basis of this petition, and (2) that tho 
respondent cannot plead res judicata to 
the decision under S. 54 as S. 11, Civil 
P. C., does not refer to insolvency i)ro- 
ceedings which are not “suits.” We 
agree with his contention as to (l) as 
Ex. A is clear and in insolvency proceed- 
ings the Official Receiver represents the 
general body of creditors of whom tho 
present appellant is one. 

As to the second point it is true that 
no authority has been cited before us to 
the effect that insolvency proceedings 
can be the subject of res judicata, hut 
there IS ample authority for tho proposi- 

ion that S. 11. Civil P.C.. is not exhaus- 
tive and that as stated by the Privy 
Council \x\ Ram Kripal Sukul y. Mi. 
Rfip Kuan (l): 

"tbc binding force of sncli a judgment (i. e. a 

prevjous j^g mo iU)_d^ ponds n upon S. 18 of 

1. (1834) 6 All 2G‘J=11 1 A 37 {P C). * ' 
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Act 10 of 1877, but upon general principles of 

The section referred to corresponds to 
S. 11, Civil P. C.: 

“If, say tin ir Lordships, it were not binding 
there would he no end to litigation.’’ ^ 

This is manifestly so and is espcially 
aj)plicahle to insolvency proceeding's. 
Were it otherwise it would he impossible 
for anyone, whose possession of proper- 
ty received from an insolvent had been 
unsuccessfully impeached as a fraudu- 
lent transfer of preference, to be able to 
sell that property or even to enjoy its 
proceeds with any sense of security. 
This is a position which is clearly op- 
posed to the principle ''nemo dehet his 
vexan," The above Kirpaly. Mt. 

Rup Kuari (l) case was decided in 1883, 
Since then the Privy Council have re- 
affirmed their statement of the law bear- 
ing on the point in Hook v. Administra. 
tor-Cjcncral of Bengal (2) and Rama^ 
chandra Rao v. Ramachandra Rao (3), 

the latter a case under the Land Acquisi- 
tion Act. 

On the autliorities above cited we are 
ovmion that tho doctrine of “res ju- 
dicata is applicable to proceedings in 
insolvency and that tho present petition 
is therefore unsustainable. We there- 
fore agree with tho learned District 
Judge and dismiss this appeal with 
customiuy costs throughout including 
pleader s fees. This disposes of the me- 
morandum of objections. 

— .y ^ y ppea I d ism i ssed . 

^ S ^ c’681^48Ta 

187=48 Cal 499 (PC). 

3. A I H 1922 P C 80=G7 I C 408= i9 I A 129 
46 Mad 320 (P C). 
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SUNDAKAM ChETTY, J. 

(Allam) Narasi7nhuln and others — De- 
fend ants Appellants. 

V. 

{pulta) Bhadrayya and others — Plain- 
tins Respondents. 

Second Appeals Nos. 334 and 470 of 
1930, Decided on 23rd August 1932 
against decrees of Suh-Judgo, Elloro, in 
A- S. Nos. 184 and 211 of 1928 

Al' Ri.ghls-Artifici.I stream U 

“‘»o“rce or flows 

.k® Wf*'*®* streams cannot en- 

] y eir water without grant or prescription 
— tasements Act (1882), S. 7. 

An artifu’ial stivain is a st ream which flows at 
1 s source by the operation of man, or if it flows 
a Its source by the operation of nature, flows in 
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a channel made bv man. Where water is made 
to flow in an artificial channel from a natural 
stream, such a channel is an artificial stream. 
Where a stream is artificial and flows in a chan- 
nel made bv artificial means through the lands 
of adjoining proprietors, the rights of such pro- 
prietors are not prima facie the same as those of 
proprietors on the banks of natural streams. The 
right to the enjoyment of a natural stream or 
water belongs to the proprietor of the adjoining 
lands as a natural incident to the right to the 
soil itself. He has a right to have it come to 
him in its natural state, in flow, quantity and 
quality and to go from him without obstruction. 
Such a right in no way depends on prescription 
or any presumed grant. But in the case of arti- 
ficial water courses the acquisition of rights in 
them must be by grant or prescription : 43 I O 

235 ; A / H 1927 Bom 251 ; A I B 1925 P G 

236 : Nuttal v Bracewell, 2 Ex I and Sutclife w\ 

Booth, S2L J Q B 136, Dist, [P 12 C 1] 

(b) Civil P . C. (1908), S. 100 — Misconstruc- 
tion of important document in deciding ques- 
tion of fact — Interference is possible in 
second appeal. 

If by reason of a misconstruction of an impor- 
tant document the Courts below come to an er- 
roneous finding on a question of fact, the High 
Court can interfere in second appeal. [P 13 C 2] 

T. M, Krishnaswami Ayyar^ Ch. Ra- 
ghava Rao and M . Appa Rao — for Appel- 
lants. 

P. Venkataramana Rao and K. Stthba 
Rao for Hespondenfcs. 

Judgment. — These are connected ap- 
peals and arise out of a suit brought by 
plaintiff (respondents) for a declaration 
that only the raiyats of the lands within 
the ayacut of Selavani and Karicherlavari 
tanks are entitled to use the water flow- 
ing through the suit Solavani channel and 
that the defendants have no right to use 
that water for cultivating as wet their 
lands on either side of the channel and 
for an injunction restraining them from 
taking the water of the channel to their 
lands for wet cultivation by putting up 
cross bunds or palmyrah spouts and also 
for directing the defendants to restore 
the channel to its original condition. 
Both the lower Courts have found the 
plaintiffs contention to be substantially 
true and passed a decree in their favour, 
granting the reliefs asked for by them 
subject to a slight qualification, S. A. 
No. 470 of 1930 has been filed by defen- 
dant 12 and S. A. No. 334 of 1930 by 
some of other defendants. Plaintiffs 
and others own about 400 acres of 
mamool wet land under the ayacut of 
Solavani and Karicherlavari tanks. The 
source of supply for those tanks is 
Tammileru, which is doubtless a natural 
stream. From that stream the suit 


channel called Solavani channel was cut 
in order to serve as a feeder to the afore- 
said tanks. After these tanks became 
full, the water flowing through the suit 
channel used to be taken to two other 
tanks mentioned in the plaint. There is 
another tank called Kotta Cheruvu to 
which water is supplied from Tammileru 
by means of a branch from Dondulur 
channel. 

It is found by both the Courts below 
that the defendants’ contention that the 
water from Tammileru flows through the 
suit channel into Kotta Cheruvu is false. 
Most of the defendants’ lands lying on 
either side of the suit channel have been 
found to be dry, and it is only since 1917 
or 1918 that the defendants have been 
trying to convert those lands into wet. 
Defendant 12’s land alone is found to be 
mamool wet, but the finding of both the 
lower Courts is, that that land is fed by 
Kotta Cheruvu and that no right to take 
the water of the suit channel for irrigat- 
ing that land has been established. 
There is no doubt that the plaintiffs and 
others who own wet lands under the 
ayacut of Solavani and Karicherlavari 
tanks, have permanent rights of occu- 
pancy therein, and the suit channel is a 
feeder for those two tanks. After a full 
consideration of the evidence and cir- 
cumstances of this case, it Is found by 
both the Courts below that the raiyats 
holding wet lands within the ayacut of 
Solavani and Karicherlavari tanks are 
entitled to the exclusive user of the 
water flowing through the suit channel 
and to the unobstructed flow of water 
through the same, in order to fill up the 
aforesaid tanks for the purpose of irri- 
gating their wet lands, within the aya- 
cut. As observed by the learned District 
Munsif, the rights so acquired can be 
traced to an implied grant by the zamin- 
dar and by reason of the long enjoyment 
.of the entire quantity of water flowing 
from the suit channel in the aforesaid 
manner, as of right, an easement by 
prescription or a customary right has 
been acquired even as against the zamin- 
dar. These findings are amply borne out 
by the evidence and must be accepted in 
these second appeals. 

It is however contended that the suit 
channel should be deemed to be a natural 
stream and therefore the defendants who 
own lands on either side of it, are en- 
titled to riparian rights which could not 
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he hy iTK're nnn-ii-er. The Courts 
))elo\v have lieM that the suit chiinnel is 
nor a natural si roam hut only an ;irti- 
hoi a I wator coui*.S(\ That hnrliny is 
chalhm.L;o<! hy sottiiyi4 uj'^tho contention 
t'fiaf as the suit channel flows out of 
Taininiloru whicli is a natural slreain, it 

mu'f. also ho taken fo l)o a natural 

I'oani . 

Jhit the oi)inion expressed hy text- 
writers is ai^ainst this contention. An 
^artificial stream is a stream which 
iflows at its source hy the operation of 
jrnan, or, if it flows at it source by the 
jOperation of nature, flows in a channel 

man. In the j)resent case, 
water is mafic to flow in an artificial 
cliannel from a natui'al stream and 
jsuch a channel is an artificial stream 
i(v ido p. 327 of the Baw of Biparian 
jUit^hts hy L. M. Doss). Where a stream 
is aitificial and flows in a channel made 
hy artificial means throu.ydi the lands of 
jadjoininj^ proprietors, the rights of such 
• proprietors are not prima facie the same 
•as those of proprietors on the hanks of 
natural streams. The ri.ydit to the enjoy- 
ment of a natural stream of water ho- 
lon^cs to the proprietor of the adjoinini^ 
lands as a natural incident to the ri-ht 
I'to the soil itself, rio has a riydit'to 
have it cornc to him ‘in its natural state, 

»n flow, quantity and cjiiality, and to t»o 
from him without ohstruction. Such^a 
lioht in no way dejiends on proscription 
or any presumed grant. But in tho case 
of artificial \yater courses the acquisi- 
tion of rights in tliem must ho hy grant 
or prescription: vide pp. lOG and 107 
of the Law of Waters by Coulson and 
horhes, 4th Edn. The same view is 
e^piessed in Gale on l^Iasements (iOth 
Edn.) at pp. 274 and 27o. The learned 
author says that in tho ease of an artifi- 
cial water-course, any right to tho flow 
of water must lest on some grant or 
arrangement cither proved or presumed 
from or with tho owners of the lands 
from which water is artificially hromdit 
or on some other legal origin. The con- 
tention of Mr. Kaghava Ban for the an- 
pellants sooms to be that by reason of 
tho artificial clianncl havini- been cut 
from a natural slroain, the owners of 
lamls on cither side of tho channel must 
be deemed to have tho same riparian 
rights as in the case of natural streams. 
iint I think It IS too broad a proposition 
which practically obliterates tho distinc- 
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fion between a natural stream and an 
artificial water course; and even the 
decisions relied on by him do not support 
such an iiniiualifiod proposition. 

What those decisions appear to lay 
down is, tliat even in the case of an 
artificial water course, special circum- 
stances may ho sliown to exist so as to 
confer all such rights as a riparian owner 
would have had in the case of a natural 
stream. In Nuttal! y, Braceicell (l), there 
were special circumstances for finding in 
favour of tho acfjuisition of riparian 
rights in respect of an artificial stream. 
As a result of an agreement between two 
riparian ’owners of lands abutting a 
natural stream, there was a diversion of 
the water of the natural stream through 
an artificial channel, iiltimatelv return- 
mg tho water to tho nalural stream 
without doing any injury to any one. 
It was considered that it was within 
the competence of a riparian proprietor 
to grant a portion of his rights to another 
provided the latter did not make an im- 
roasonablo use of tho wator so as to 
cause sensible injury to tho higher or 
lower down proprietor. In this case 
reference was made to Sutclife v. Booth 
(2), as an authority for tho position that 
an artificial stream may he on tho same 
footing as a natural one as regards rights 
of riparian proprietors. But it is clear 
from the decision in Suti'/ife v. Boolh{2) 
that in order to acquire all the rights of 
lipaiian proprietors, it must be shown 
that a water course, though artificial, 
x\as originally made under such circunL 
stances and so used as to give all tho 
lights owned by tho riparian proprietors 
in respect of a natural stream. There 
L nothing in tho decision of tlic Patna 
High Court reported in Krishna Dayal 
Gnv V. Bhannini Koer (3), which goes 
beyond tho limitations proscribed in the 
aforesaid English decisions. Tho facts 
established in that case led to tho in- 
foronco that even in respect of tho artifi- 
cial watei'-courso rights incidental to a 
natural stream have been acquired. Even 
in tho decision in Yesu SaJehannn v. 
Ladu Nana (4), tho same principle has 
boon adopted. The ordinary rule that 

of an artificial water course 

1. (1SG7) 2 Kx 1 = 1 n C 714 = 36 LJ Ex 1 

= 12 Jur N .S 9SU = 15 L T 813. 

2. 1868) 82 L J g li 186=0 Jur N S 1037. 

3. (1918) 3 Pat L J 51=13 I C 235. 

4. A I H 1927 Pom 251 = 101 I C 830=51 Bom 

243. 
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any right of the owner to the flow of the 
water must rest on prescription or grant 
from or contract with the owner of the 
land from which the water is artificially 
brought was held to be subject to a 
qualification which as laid down by the 
Privy Council in Maung Bya v. Maung 
Kyi Nyo (5), is as follows: 

■‘There is however a well established princi- 
ple of law, namely, that a water course origi- 
nally artificial may have been made under such 
circumstances and have been used in such a way 
that an owner of laud situate on its banks will 
have all the rights over it, that a riparian owner 
W'ould have if it had been a natural stream.” 

It is clear from the above mentioned 
authorities, that unless the defendants 
establish circumstances under which the 
suit channel was made and the manner 
in which it was used so as to give rise to 
an inference that those who own lands on 
either side of this channel have all the 
rights of riparian owners as such, the 
contention put forward by Mr. Eaghava 
Eao must be held to be untenable. As 
both the lower Courts have found, the 
water of the suit channel was never used 
for irrigating the lands on either side of 
it till 1917 or 1918 and it is only since 
then, attempts have been made to make 
use of the water in violation of the 
rights owned by the ryots having lands 
under the ayacut of Solavani and Kari- 
cherlavari tanks. 

I have therefore no hesitation to find 
.that the defendants can claim no ripa- 
rian rights in respect of the suit channel. 
It is also perfectly clear, that even 
assuming that they have such natural 
rights, they were lost by reason of the 
acquisition of a right of easement to the 
exclusive user of the water of the suit 
channel and of the uninterrupted flow of 
the same to the said two tanks, acquired 
by the ayacutdars who own wet lands 
under those tanks. S. A. No. 334 of 
1930 is therefore dismissed with costs. 

In the other appeal, a special conten- 
tion is raised on behalf of defendant 12 
by reason of his land being a mamool 
wet land. It follows from what I have 
stated above, that he can claim no ripa- 
rian right by reason of his land abutting 
the suit channel. If so, he must prove 
that by grant or prescription or any 
other arrangement he has acquired the 
right to take the water of the suit 
channel for irrigating that land. Both 



AIK 1925 P G 236=90 I C 198=52 
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the Courts below have fully considered 
tlie evidence regarding defendant 12’s 
claim and given an adverse finding. The 
learned District Munsif finds that theie 
is no sullicient reliable evidence to 
establish that defendant 12 and his i:>re- 
decessois have been taking water as of 
right from the suit channel for over the 
statutory period for irrigating tiie land 
purchased by him under Ex. 8. The 
learned Subordinate Judge has taken tlie 
same view of the evidence and come to 
the same conclusion. The concurrent 
finding of both the Courts below on a 
pure question of fact is to be accepted 
in second appeal, unless there are ade- 
quate grounds for interfering with it. 
Mr. T. M. Krishnaswami Ayyar pressed 
an argument in order to show that that 
finding is vitiated by a misconstruction 
of the sale deed. Ex. 8, obtained by 
defendant 12 in 1920, which mav bo 
deemed to be his title deed for the land., 
I need hardly observe that if by reason* 
of a misconstruction of an important 
document the Courts below came to an 
erroneous finding on a question of fact, 
this Court can interfere in second appeal. 
It has therefore to be seen whether 
Ex. 8 was reall^^ misconstrued or not. 
(The judgment after considering the 
document held.) I am of opinion that the 
appreciation of the oral evidence by both 
the Courts below is not in any way 
vitiated by a misconstruction of this 
document. The finding of the learned 
District Munsif is also supported by 
what he observed in the locality at the 
time of his personal inspection. It is 
conceded by the plaintiffs that the water 
of Kotta Cheruvu was taken to defendant 
12’s land through a side channel and a 
small sluice and by means of a palmyrah 
spout placed over the suit channel. 
There is, in my opinion, no adequate 
ground for interference with the finding 
of the lower Courts. In the result, S. A. 
No. 470 of 1930 is also dismissed with 
costs. 

p.r.s./m.N. Appeal dismissed. 
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Special Bench 

Bkaslky, C. J., Send a If am Chktty 

AND BCJfN, JJ. 

I'll the 7710 (Irr of the 177(17 cm 1 77C()7}7C-tOX 

Act 11 of 11)22. 

.V. s. 3/. .V. ]\[ciia27pa Chet li a 7 — As- 

— I’ot it inner. 

V. 

CofJivi)-. of 1 770 0 7770 -tax, Jlcich-os. 

Ori.qinal Petn. No. 54 of 1931, Decided 
on 3r)(h Aii.tiust 1932. 

fa) Income-tax Act S. 4(2)— Money received 
in British India is presumed to beprofits. 

Tb(- ordinary prosimipt ion is tijat when money 
is reff-i\('d i)i l>rifisn Indii from another coiiii" 
try, the reniittKance is out of jirofits. fp 15 (j i] 

fb) Income-taxAct (1922). S. 4 (2)— Person 

having two funds one of which was taxed— 

There is no irrebuttable presumption that 

all remittances are made out of taxed fund— 

Foreign untaxed fund sending remittance 

. profits is profit received in Bri- 

tish India. 

It is not correct to say that wlicrc a person has 
two funds in Ins possession, one of them being a 
fund which has been subjeeted to income-tax 
and the other being a fund wliich remains to he 
taxed, the presumption that any remittance ho 
makes is out of the one already subjected to tax 
can never be rebutted, or tliat'it is an irrebutt- 
able presumption. 

An assessce had a fund in British India which 
jvas taxed and another fund outside British 
India. Certain sums were sent out from tlie former 
and invested throngli the hitter fund out of 
Biitish India Die tax on the fund in British 

India was paid from a remittance received from 

the latter fund. The profits of the foreign fund 
were more than the remittance. 

Held : that the remittance was not out of the 
sums sent from the former fund which was taxed 

remittaucc of foreign profit received in 
I rili.sli India and that it could be taxed • S 7 in^ 

AIR 1930 Mad 457, Dist, [X^ IG C 1 2] 

K. S. Knxhnaswamy Aiiyavgar for 
h. Kesava Atjyavfjai — for Assc<;sce. 

U. Palanjali Sastii — for Coinmr. of 
Income-tax. 

Beasley, C J.— The question referred 

to us IS : 

“ ^V1, ether on the facts of this case anv nre- 
sumiHionas to the receipt of profits can ho raised 

been rebitued/' l-rosnniption has not 

1 ^”'3® whicli can ho 

stated quite shortly arc as follows : Tho 

asses.soe Carnes on a husi ness in Rantfoon; 

am in poh he is tlie sole proprietor of a 
uisiness which at the inalerial times it 

sallfoed h\ the assessed earned noiirolit 
all, and ,e isaNoa |>artiiev in another 
»'«ney lemlimf Inisine.-s wit h other per 
•M.ns wind, did result in a profit at the 
inateiial I nnrs. ]„ J!):..); 


amounting toRs. 4,10,000 were sent from 
Ipoh to Rangoon to the petitioner there, 
the last sum being a sum received in 
December 1920. In the Rangoon books 
there is a ledger account for Ipoh and in 
Ipoh there is a ledger account for Ran- 
goon, and money passing from one place 
to the other is set out in the respective 
ledger accounts. The income-tax author- 
ities assessed that sum of Rs. 4,10,000 

received from Ipoh by the petitioner in 
Ran' ^oon to income-tax as being a remit- 
tance of foreign profits to British India 
levied an income-tax of Rs. 91,262 
and odd uiion it. The matter came before 
the High Court on a reference and the 
reference was answered against the peti- 
tioner (the same petioner here) ap- 
I)arently not upon tho merits but for 
some other reason ; so that that assess- 
ment remains and a sum of Rs. 91,262 
odd has been paid by the petitioner to 
the income-tax authorities ; and the 
question before us is, where did that sum 
of money come from ? 

Now it appears and it is quite plainly 
])roved from tho assessec’s own books 
that in February and March 1927 a large 
sum of money, very nearly equivalent 
to the sum sont by Ipoh to Rangoon the 
previous year, was sent by Rangoon to 
Il>oh, tho total amount being Rux^ees 
4, 08, (>62. In order to jiay tho income- 
tax levied ])y the income-tax authorities 
tho assessce sent from Ij)oh Rupees' 
91,262-14-0 by telegram from the Char- 
tered Bank on 27th April 1928 and the 
receipt of that sum was duly entered in 
the Rangoon hooks as a credit on 28th 
April 1928 and as a debit to thesusx)ons 0 
account on 9th May 1928. The peti- 
tioner s case here is that tax having been 
paid on tho Rs. 4,10,000 sent from Ipoh 
to Rangoon in 1926 that was a tax-free 
fund and that that tax-free fund or 
amount was sent back to Ipoh whore 
there was that tax-free fund or tax-paid 
fund in tho hands of the assesseo and in 
addition to that thoro was another fund 
which was a profit fund which of course 
would ho liable to income-tax. Wo are 
not deciding here whotlicr tho money 
sent from Rangoon to Ipoh was in fact 
the money sont from Ipoh to Rangoon 
t he previous year. Wo are dealing with 
this reforonci' nuuoly on tho assumption 
tliiit it w;\s. Tho assossoo’s endeavour 
boro ;ind lioforc (ho I noome-tax Commis- 
sioner was to show that the Ru]H'‘es 
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91,262 odd sent from Ipoh to Rangoon 
with which to pay the income-tax levied 
came out of the tax paid or tax-free fund 
in his hands at Ipoh. Had he been able 
to prove any such thing as that, then, in 
our opinion, he would have been en- 
titled to maintain that, as the fund had 
already been taxed, this sum of Rupees 
91,262 odd could not be taxed again be- 
cause that sum has been assessed to in- 
come-tax by the Income-tax Commis- 
sioner as aremittance received in British 
India out of profits of the foreign firm at 
Ipoh. 

We are asked here to say that the 
presumption that a remittance is out of 
profits has been rebutted here, the ordi- 
nary presumption being that, when 
money is received in British India from' 


another country, the remittance is out o 
profits. The assessee however contends 
that an overriding presumption in theii 
favour has been raised and that is thal 
where there are two funds at the dis- 
posal of a person, one, a fund upon whicl 
income-tax has been levied and anothei 
fund which is still liable to income-ta? 
the presumption is that the former wil 
be drawn upon to make payments anc 
not the latter and that this presumptioi 
has not been rebutted in this case 
What do the entries in the assessee’s ac 
count books at Ipoh show ? The Income 
tax Commissioner has found that th( 
whole of the money sent from Rangooi 
to Ipoh, namely, Rs. 4,08,662 was, wher 
it was received in Ipoh, re-invested witl 
constituents and that, that being so, th( 
assessee cannot be heard to say that th( 
Rs. 91,262 odd I'emitted by him fron 
Ipoh to Rangoon for the purpose of pay 
ing income-tax came out of * that fund 
The following are the entries to befounc 
in the books of the assessee : on 17tl 
February 1927 a sum of Rs. 77,250 equi 
valent to $50,000 was remitted by tin 
Rangoon business to the Ipoh business : 
on 26th February 1927 a sum of Rupees 
1,00,912 equivalent to $65,000 was re. 
fitted ; on 4th March 1927 a sum o: 
-Ks. 93,000 equivalent to $60,000 was 
remitted ; on 11th March 1927 a SUIT! o 
its. //,&00 equivalent to $50,000 was 
remitted ; and finally on 28th ISIarcl 

«QQ 00,000 equivalent 

p OQ making a total 

s. ,08,662. Let us see how these sun 

of money were dealt with and the dat. 

upon which Hiey were. On 17th Febn 


ary 1927, the same date on which the 
sum of $50,000 was received, an identical 
sum was advanced to a constituent ; on 
26th February 1927 the date on which 
the sum of $65,000 was received, simi- 
larly an identical sum was lent out to 
^3 m ^3 1) ^ 11 ^ ^ ^ ^ ng ; on 4th March 1927 

the same date on which the sum of 
$60,000 was received, a sum of $59,000 
was advanced to a constituent and a sum 
of $1,000 was advanced to another 
making a total of $60,000 ; on 11th 
March 1927, the same date on which the 
sum of $50,000 was received, an identi- 
cal amount was lent out to a constituent 
in Penang ; and on 28th March 1927, 
the same date upon which the sum of 
$38,799 was received, a sum of $38,803 
was advanced to another constitutent; so 
that with the exception of a very small 
amount, the whole of the Rs. 4,08,662 
was by 28th March 1927 re-invested with 
other constituents and was no longer in. 
the hands of the assessee. 

We have got to consider again the date 
upon which the remittance in order to 
pay income-tax took place. That was 
on 27th April 1928. At that time ac- 
cording to the books the whole of the 
money received from Rangoon was still 
invested with the constituents of the 
assessee’s firm. Therefore upon the as- 
sessee’s own showing and by reason of 
the entries made in his own books pre- 
sumably made upon instructions by the 
agent who was carrying on the business 
there none of the Rs. - 91,262 odd ever 
came out of the fund remitted from 
Rangoon to Ipoh. That being so, it is 
obvious that it did not come out of the 
fund upon which income-tax had already 
been paid. But in spite of these very 
clear entries which are admissions com- 
pletely destructive of the assessee’s case 
we are asked to say that they cannot be 
taken as evidence of the fact that this 
sum of money received from Rangoon 
was not intact in the hands of the as- 
sessee and that the Rs. 91,262 odd did 
not come out of it. In support of this 
contention a passage in the judgment of 
the Lord Chanceller, Lord Haldane, in 
Sugden v. Leeds Cor-poration (l) was 
relied upon. The passage referred to is 
at p. 253 and it is as follows: 

1. (1914) A C L T 57S==S3 L J K B 

R40=77 J r 225=11 L C4 R 662=0 Tax 
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• If tlio nniinal })nyinr‘nls would proporlv have 
b'‘<*n p.iyal)l(‘ out of jMofits, hut tlio ])('i'-ou hound 
toiii.ikc flirTu has cdirxoji tod'^ftav tlioni out of 
soino other soure»> of iuc-onu*, this does not aflect 
liis to retain the amount of tlie tax lie lias 

deducted . ” 

W o aro told tliat in that case the Leeds 
Giiriairation in their horiks (jf 
had shown that sums of tnoney had boon 
paid out. of certain sources of income 
that they had the ri.i^ht to make the pay- 
ments out of another fund or another 
source of income and that in sjiite of 
their accounts sliowinti that they liad 
made these iiaymeiits out of a certain 
source, they wei’e entitled to say there- 
after that the i)aym(mts were made out 
of anof her fund. W'hatever may ho the 
facts of that case, I cannot for one 
moment think that tliat observation of 
the Lord Chancellor can have any appli- 
cation to the facts of this case. It is 
argued, of course, that here there is tlie 
certain presumption, that is to say, that 
where a person lias a fund in his hands 
which has already been sulijccted to in- 
come-tax, and anotlier fund in his 
hands which is liable to income-tax 
if lie is called upon to make any pay- 
ment in the course of his business 
or otherwise he is much more likely 
to make the payment out of the fund 
which lias already been taxed rather than 
out of the fund which remains to he 
taxed. That may ho a roasonahlo pre- 
sumption to draw hut, in my view, this 
is not a case at all of drawing any pre- 
sumption. No presumption of tho kind 
sPorfested h\ the assessoc arises here, in 
viewof the fact that we liave got the hook 
entries of tho assessee himself which 
clearly sliow tliat the remittance of 
Us. 91,262 old was not made out of a 
fund which had already been subjected 
to income-tax. There were profits in the 
jlpoh business and tho ordinary presump- 
tion arises therefore that there being 
profits nioio than sufllcicnt or suflicient 
to cover theamountof the sum remitted, 
the remittance of Ils. 91,262 odd was a 

remittance from the profits of Ipoh husi- 
Iness. 

To allow the contention of tlio asscs- 
seo here would ho to say that where a 
person has two funds in his possession, 
one of them being a fund which has been 
subjected to income-tax and tho otiier 
being a fund wliich remains to he taxed 
the piosumption th^t any remittance he 
makes is out of the one already euhjec- 
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ted to tax can never ho rebutted, or it isj 
an iiTclnittahle presumption. That of 
course cannot possibly he the law. In 
this case even if that presumption hadi 
arisen, it would ho clearly rebutted hyj 
the hook entries of the assessee liiraself.' 
In what other way can the income-tax 
authorities rebut such a presumption? 
If ( hey ai’c not to be allowed to pray in 
aid the hook entries made by tho asses- 
sco himself or by liis agent it is very 
difficult to see how they can possibly 
rehut tlie presumption which is sought 
to lie raised in aid of the assessee here. 

Anodier case, mimely, tho Quilon case 
SubhmJi Ij/er v. T}ie Commissi 07} cr of In- 
C07ne-tax, Madras (2), was referred to. 
There the facts that hook entries had 
Iieen made by the a'^sesseo, that the pay- 
ments made from Quilon to British India 
were out of current account, that .the 
hook entries made by tlie assessee in his 
British India hooks sliowed that the re- 
mittance was of capital and that the 
genuineness of those entries was not 
challenged were taken as circumstances 
ichulting the ordinary prosuiri])tion 
wliich arose that the remittance from 
Quilon to 13ritish India was a remittance 
out of iirofits. It is an amazing con- 
tention that though an assessee can avail 
liimself of hook entries in order to rebut 
SLicli a presumption, the income-tax 
aiiiliorities arc not similarly entitled to 
icl> upon hook entries to rehut any other 
I>i esunijitions which may he raised in 
fa\oui of an assessee. Under these cir- 
cumstances, our answer to the question 
icfciied to us must ho in favour of the 

Income-tax Commissioner. Costs Rupees 
^50 to the Commissioner. 

Sundaram Chetty, J.— I agree. 

Burn, J. — I agree. 

— ( Aiili: 4 F (fccordi 7iglp. 

2. A 1 R 19U0 Mad 4 57=127 I C 

A. I. R. 1933 Madras 16 

Beasley, C. .1. and Cornish, J. 

Universal Mutual Aid k Poor Houses 
Association, Limited, Madras ~ Anpol- 
lant. * 

V. 

A. D. Phoppa Naidu and others — Res- 
pondents. 

Original Sido Appeal No. 8 of 1932, 

Decided on 9th Marcli 1932, against de- 

cision of Ston», J D/- Isfc February 
1932. 
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(a) Penal Code (1860), S. 294-A — Lottery 
is distribution dependent on chance only — It 
is different from wager — Contract Act ( 187 2), 
S. 30. 


What constitutes a lottery is that some gain, 
which need not be a money ])i'ize necessarily, 
is to come to the subscribr^r dependent upon 
pure chance, any element of skill being absent. 
It is distinct from a wager wliieh is lietween two 
parties whereas a lottery is a multinartite agree- 
ment: AIR 1927 Mad 583 [F B\ Exp}, 

[V 20 C 1] 


(b) Penal Code {I860), S. 294-A — Com- 
pany for conduct of lottery is illegal even if 
some objects are philanthropic — It should be 
woundup — Companies Act (1913), S. 162 — 
Contract Act (1872), S. 30. 


Where the main objects of a company is the 
conduct of a lottery, the mere fact that some of 
i ts objects were piiilantluopic will not prevent 
the compaigv from being ordered to be wound up 
as being one formed for an illegal purpose. The 
purpose would still be illegal even where the 
illegal business is m u-ely annexed to the real 
one which is philanthropic: English cases re- 
Jcrrc'l. [p 20 C v] 

T. B. Vi‘7il:atarama Sastri and T^. F/ 5 - 
wa7iatJia Sastri — for Appellants. 

Ck. Eaghava Eao, T. V, Ramanathan 
and K. E. S rinivasa EagJiaca Ay y an gar 
— for Respondents. 

Beasley, C. J. — This is an appeal 
from a judgment of Stone, J., ordering 
the winding-up of the appellant company. 
The learned trial Judge has found that 
the company was formed for an illegal 
purpose, the purpose being an offence 
under S. 294-A, I. P. C., that is to sav, 
conducting a lottery or keeping an office 
for the purpose of drawing a lottery or 
publishing proposals relating to the 
drawing in such lottery. No exception 
can be taken to the Memorandum of As- 
sociation of the Company where the ob- 
jects of the company are quite unobjec- 
tionable. Had the affairs of the appel- 
lant company bpen conducted strictly in 
accordance with those objects, no com- 
plaint whatever could have been made 
against it. It is argued on behalf of the 
respondents that the Articles of Associa- 
tion disclose purposes far beyond those 
appearing in the Memorandum of As- 
sociation. It is contended that the Arti- 
cles disclose that the object of the com- 
pany was to conduct a lottery. The ap- 
13ellants, on the other hand, contend that 
the object of the company was to benefit 
charity and that there was nothing illo. 
gal in the conduct of the company. Re- 
ference must be made at this stage to 
the Memorandum of Association. There 
we find that, amongst other objects, one 
object is to raise general donation funds 
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to carry out charitable o])joets. Of tiuB 
spvccial donation fund raise’* I, not Jess 
than 30 jier cent is to lie invested entirc’. 
ly and iiermancntly in Govenunent .-oeiu 
rities and not more tiian 70 per cent on 
the security of immovaljle proj^erty. Of 
the interest from tiie iK’foie-inentionod 
investments, not less tiuiii To percent is 
to lie utilised in granting persiUial loans 
to the donors and in paying relief ’nonu- 
ses to tlieir heirs. At the extraordinary 
general meeting of ilio company lield on 
2oth November and ITtli December 1930 
in lieu of certain existing articles certain 
new articles “were incorporated after 
sanction by the sliai-e-liolders. Tlie im- 
portant articles are Arts. Id, 17, 18, 19, 
20 and 21. Under these articles a dona- 
tion certificate is to be granted to a per- 
son for each sum of Rs. 100 he pays 
either in a lump payment or by instal- 
ments as a conbri])ution to tlie Poor 
Houses Special Donition Fund of tlie 
Association; and one lakh of such certi- 
ficates is to form one series. Out of the 
interest accruing on the 70 per cent of 
the fund invested on security of immov- 
able property, not less than 75 per cent 
is to bo utilised every year in granting 
loans ranging from Rs. 1,000 to Rupees 
10,000 to 200 donation certificate-holders 
on their personal security without in- 
terest and relief bonuses to the heirs of 
200 donation certificate-holders wlio die 
before getting the loan of Rs. 1,000 or 
more for every complete series. 


The names of the donors that are to 
get such loans are to be determined only 
by means of drawings. A donation cer- 
tificate is to cease to exist when once it 
is drawn; or, if an advance of Rs. 500 is 
made to any heir of a donation certifi- 
cate-holder, all rights to claim any be- 
nefits in respect of tlie same certificate 
are extinguished. The scheme is one 
under whicli anvbodv who takes a dona- 
tion certificate of Rs. 100 becomes 
entitled to a loan of Rs. 1,000 free of in- 
terest and anyone who takes certifi- 
cates for Rs. 1,000 becomes entitled to a 
loan of Rs. 10,000 free of interest — if he 
is lucky enough to get his certificate 
drawn in any of the annual drawings. A 
person can take a certificate in each and 
all of tlie series. But only 200 donation 
certificates are to be drawn each 3 ^eat. 
Similarly Rs. 500 is to be paid to the 
heirs of a deceased donation certificate- 
holder, but there are only to be 200 of 
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SHcji p I in cmcIi ynar; ain] flio 

hc!V^ f'l !))■,-(> I !*.' 'i*:i '-(-.I (i' '.M.O i-Mi ('('liili- 

* 

ca?o ! 1 ' ■ !■ ! f' !'-< wl'o ln\c* p' '!- loan'’ p re r.ot 
fo l>p (lie i’(']lcf - 

ly, (ho prlielcs were s!iil ‘’iirfher alfered 
rni'l, in li-’ii <■! inleiest fi-eo leans, cr..~h 
l)oni!~e ; wi'/e sn l)^t i ! iite'l . Tii Sea-I ol' a 
fle-'iOif'n ee lilicale lioldc’r yeflinLi 
j 'll ns -'f IV 'ni Tvs. 1,000 (o luipee-’ 
10,0()0 aceoiOinL; (o the numlx'r ef corli- 
f'catcs lield, he w is to .i;e( a casii bonus 
ran'sine l‘r«-in It.. (o 10;. .;,0()0, that 
IS tr) -r.y. :i half of the loaii anujunts. 

TliO puesMon to l.>c (*■ tn^si/lered i.s whe- 
ther this ^clienio i- a, lotli'ry or not. A 
lottery is u'd defined in tiie Penal Cv'ido 
and wo mil'-' Ihireiorc look e.lscwhoro 
for a delinition. One didinition of lot- 
tei y is touiu! in Wcl:)stci’’s DictionaiA — ■ 
viz., a distribution of ])ri/es by lot or 
chance. In the present ea<e is there any- 
thing which is determined by lot or 
chance ? It is contended by the res- 
pondents that (here is in the ea-c of the 
loans because the loan is dependent upon 
whether a. cortilicate is drawn or not 
and the benefit is thei'oforo dcjicndcnt 
upon chance. It clearly is dependent 
upon chance. Here I ho drawing is the 
clmnco and it> eanmit scriou'‘'ly he con- 
tended that th.o cci't i fieat 0 - holder is de- 
pendent for his henelit upon anything 
else than chance. Suppose a eerfilieato- 
holder has oidy one cortificatc. Ff lie is 
lucky, he may got his benefit during tho 
first year it.self; if ho is not lucky, ho 
may not get it, w’o arc tohl, for at least 
sixty years. He may hold 1‘3 certifi- 
cates in which caso ho has 12 chances in 
every yearly drawing and under tho cash 
bonus scheme he may he entitled to a 
cash bonus from Ps. (1,000 to 1,20,000 if 
all of them arc drawn. The (luestion is 
whether this neci’ssai'ily leads to the 
conclusion that the scheme is a lottery 
and, in considering tho ([iiestion, Eng- 
lish decisions upon (he point n’uiy ho 
more usefully considered since there is 
no definition of a lof tory inf ho Penal 
Code. One of these is Si/Jces v. llcadou (l) 
In that case there was a Government 
securities trust or combination of moro 
tdian twenty persons formed on tho judn 
ciple of investing the subscriptions oftho 
incmbcis and dividing tho capital fund 
and profits among themselves by means 

_convcrtihlo by* annual 

- 1. (IS/u) n ( ii P 170— IS L J Ch 51:2^40 L T 

243=27 \V K 4C4. 


drawinps by lot into preference dividerul 
1 ) 0 rids hero ing interest with a bonus. In 
fhe opinion of Jess.d, iM. R., this was a 
loffcry and therefore illegal under (ho 
liop'-ry Act. On p. PJO. Vessel, M. R. 

sa\‘s: 

“ rin’ liolvho.^ fg oor{ ifivatc.^ aro por'^oii^ vvlio 
sub.'Ct il).- inonoy lobe invested in fiiiuP wbieli 
are to ii • li i vidod amone^t them by lot, and divided 
unr*(|uaily. 'i'lial is, the persons wlio get tlie be- 
nefit of tli(‘ d -a wings get a bond bearing interest 
and a Iionns whicli givrs them dilTnront adv.an- 
I r.ges fioin I lie iiorrons whoso cert ilicate.s are not 
drawn, and it de['eiuls 'ni'on chance w’hich gets 
iho greater or the ler-er advantage It is there- 
fore, a snbseription by a munber of per.'ons to a 
fund for the purpose of dividing that fund bv 
cliancc and nncijUallv.” 

Another case is ToijJor v. Smcilcn (2). 
In that case Taylor sidd packets each con- 
tairong a Ih. of tea at 2 bh. Gd. a packet. 
In each packet a coupon was inserted 
entitling the purchaser to a ludze and tho 
prizes varied in character and value. It 
was held that this constituted a lottery. 
It was conceded tliat the tea was worth 
the money paid for it, hut what tho pur- 
chaser did was, ho bought the tea coupled 
with the chance of getting something of 

’ way of a i)rizo hut wit bout tlm 
least idea what that prize might be. In 
niaking his purchase he exorcised no 
ch.oicc. W hat he bought ho l)i>ught witii- 
out any option or action cd his own will, 
hut as (ho result of moro chance or 
accident. Another case is the rremium 
Bonds case Be, International Securities 
Corporation Limited (8). It is a case 
\ ei \ Similar to this. The learned trial 
Judge in tho course of his judgment 
icfcis (o an Australian caso. According 
to the head-nofo — there is uiifortunately 
no icporfc available in Aladras — tho facts 
were very similar to those in tho present 
case. The head-nole is set out in the 
judgment of the trial Court and it is 
Ihcroforo not nccossary foreiioat it liere. 
In that ease on tho facts it was heUl 
that that was a distribution of ()rizos bv 
lot or chance and Iheioforo a lotterv. It 
was argued (hat there was no dilVoronco 
liotween a lottery and a wager. This 
argument was necessary hocairso (hcap- 
pollants at first relied very strongly upou 
tho decision a Eull Boncir of this 
Loui't of whiuh 1 was a member, 
VIZ., Narai/uua AijyiDKjar v. Vcllachami 

2. (ISRH) a Q n 207=32 L~J M 101 = 4 $ 

.T V fg. 

3. (1900) 99 L T 681=24 T L R 887, 
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Ainhalam (4), a chit fund case. It was 
there held that the promotion of a chit 
fund, wlierein the number of subscribers 
is determined beforehand and in which 
every subscriber is entitled by its rules 
to get from the promoters of the fund 
the whole of the capital subscribed for 
by him either before or at the closing of 
the fund at a fixed time, is not a wager- 
ing contract within S. 30, Contract Act, 
even though some of the subscribers be- 
come by the rules entitled to get much 
more tha,n they paid and such persons 
are determined by the drawing of lots. 
The head-note also states that this was 
not an offence within S. 294-A, I. P. C., 
and it is this no doubt that has caused 
this case to be thought to support the 
appellants. The facts are set out at 
P- 697 (of 50 ]\;[ad.) as follows: 

In this cn.se tlie defendants were the pronio" 
tors of the chit fund in question. According to 
the rules f.'-amed h}- tjiem for the fund tliey 
proposed to work the chit as soon as 5C0 people 
became subscribers, each agreeing to subscribe 
one rupee a month. The rules further provided 
that the chit was to run for 50 months and at 
the end of each month Rs. 50 was to be given by 
the defendants to the person who was deter- 
mined by the casting of lots out of the 500, 
Any person whose name was so drawn by lot 
either in the first month or in any of the suc- 
ceeding 49 months got Rs. 50 and he was 
thenceforward relieved from paying the further 
monthly instalments. After the 50th lot was 
cast the chit fund was to be closed and all the 
remaining 450 people Avere to be given by tlic 
defendants each Rs. 50. Under such rules the 
plaintifls who subscribed for two chits subscribed 
Rs. 3C for -18 months at the rate of Rs. 2 a 
month. As the defendants refused to run the 
chit fund after the 13th month the plaintiffs 
brought this suit for Rs. 36 and interest The 
defendants pleaded that the chit fund was a 
lottery, that the transaction between the parties 
amounted to a wagering contract and that it 
was therefore unenforceable. Upholding the 
defendant’s 2 )iea the Munsif dismissed the suit. 
Hence this revision petition.” 

In his order of reference to the Full 
Bench, Waller, J., stated that the two 
questions which arose were: (l) whether 
the fund was a lottery and (2) if it was, 
whether the subscriptions were recover- 
able. When the case came before the 
Full Bench, as it then constituted, a 
nding was called for as to whether an 
onence as defined by S. 294-A, I. P. C., 
was committed when the transaction 

was ormed. The District Munsif found 
as lollows: 


plea was raised by the defendants, 
onus IS on hem Nothing is placed before 
by them wherefrom I could determine ho%v 


cliit fund was organi/.fd and advcitis d and 
whether any one who lilted could joiid bv meielv 
paying subscription^, points considered to be 
essential fora .«:ati.^factory solution of the ques- 
tion vrlietln'r the chit fund was a loiter v. As 
oh.scrvcd ii\ the order of remand, the rules of 
the futul as given in tlie printed book hied with 
plaint arc not sufficient to make tins clear. In 
spite of facilities having been arfordod to defen- 
dants, they have not chosen to appear before mo 
and let in evidence though I waited till this day, 
I must therefore answer the question in the 
negative.” 

When the case tvas further considered 
as there was the finding that no olTence 
under S. 294-A, I. P. C., had Ijoen com- 
mitted, we proceeded to consider the 
only other point, viz., whether this 
amounted to a wagering contract. 
Throughout the judgment of the Full 
Bench there is a discussion of that as- 
pect of the case and that only. It is 
quite clear that there was no decision by 
the Full Bench that the chit fund in 
question was not a lottery. Thus it was 
that at a late stage in the argument when 
the real effect of the Full Bench decision 
became apparent it was contended on 
behalf of the appellants that wagering 
was the same thing as keeping a lottery. 
In my view the tv/o are not the same. In 
Carilill v. Carbolic Smoke Ball Co. (5), 

at p. 490, Hawkins, J., defines a w’^a^er 
thus: 

A wagering contract is one by which two 
persons, professing to hold opposite views touch- 
ing tlie ihsne of a futuro uncertain event mutu- 
ally agree that, dependent upon the detirmina- 
tion of that event, one shall win from the other 
and that other shall pay or hand over to him a 
surn of money or other stake, neither of the 
contracting parties having any otlier interest in 
that contract than the sum or stake he will so 

Zn°fL tl®’ considera- 

tion for the making of such contract by either of 

the parties .... If either of the parties mav 

win but cannot lose, or may lose but cannot wtu 

In Hampton v. Walsh (6), afe 192 a 
wager was described as a contract bvbl 

to pay money to B on the happening of 
a given event in consideration of B pav 
mg money ’to him on the event not 
happening. In Thaclccv v. Haydi^ (7') 
Cotton, L. J. says: 

“The essence of gaming and wagering is tin'- 
one party is to win and the other to losf » 

future event, which at the time of lhe\o,fwt 
IS of an uncertain nature; that is to say if the 
event turns out one way A will lose but if it 
turns out the other way he will win.” ” ' 

5. (1892) 2 Q B 484. 

6. (1876) 1 Q B D 1S9. 

7. (1878) 4 Q B D 686=48 L J Q B 289 — 39 

L T 595=27 W R 158. 46J— 39 


696 (P B). 


20 Ma^Lras T". M. A. A T. II. Association v. Thoppa Naidu (Coxnish, J.) 1933 


In Knrl of KJlosvicrr \ . lIV///r/(V’ (S), 
^Ku-'r^cll, J., held that 1 lioro caniiol- Ijo 
irnoro than two |)ai‘(io^ or two siflos to a 

I * 

I bet and that I lun o may he a multipar. 
Itito a.L^reenient to 'conlrilnitc to a swco])- 
jstake-, whicdi may l)e illo;4aI a'-^ a lottery 
lif th(^ winner is determined by chance, 
d^iit not if tlic winner is rleterminod !>> 
skill. In the ])resent ca^e none of the 
parties are hotting again^^t each o(h(*i‘. 
There are not\\o sid(‘s urd('s^ the .siih- 
sci iher.s on the one hand and thecomi'>any 
on the other can Ih‘ sa.id to l)e sides. The 
scho'ne under con>id(nat ion seems to me 
to lone none of the eleim'ids of a wager 
hut to j)OS-ess all of those of a lottery as 
detin(‘d. It was also argued for the ap- 
j)el hints tiiat it was essent ial to a lottery 
th:it theie should lie a money juizc. 
This is clearly not necessary as the case 
of Taylor v. Sincitcn (2) shows. Nor 
can it affect the (luestion that the sub- 
scriber receives the whole of tiio amount 
subscribed by liim on some future dtite. 
What constitutes a lottery is t hat some 
|gain is to come to the suliscriher depen- 
jdent upon pure chance, any element of 
(Skill being absent. In my view the 
Ilearned trial Judge was right in holding 
that the conduct of the appellant com- 
pany was illegal umicr S.2t)4_A, 1. P. C, 
It was further contended that, as the 
company wars formed for tlic purpose of 
benefiting charities and the lottery was 

merely an annexe to the original business 

no offence can be held to have been com- 
mitted. This in my view is clearly 
wrong. S. 2f)4-A, I. P. C., is suniciently 
ido in its terms to negative any sucii 
contention as this and moreover there is 
an English case which sho^Ys the con 
trary, namely, Lear/ {Sir IIA C. Sc Co 
{Sheffield Telerjrnph v. Sillitoc (9), tlie 
Football Coupon case. There, a news 
paper company was convicted of carry. 
iiif- on a ready money football hcttiiv' 
business contrary to the Ready ]\roncy 
Football Betting .\c( of ipoQ. ' If, .^vas 
found as a fact by the Justices that 
on the date sia-cified in the charge some 

per.sons bought tlic ncwspapersolelv, and 

that other persons bouglit it partly, to 
obtain the coupon, and so to acquire the 
chance or (lossibility of winning a iirizc. 
Bold blcwairt, C. says at 37:B 

8 , (lOSiO) 2 cii. L ,i (.■],' 1 7 7 V 1 i o77,r-(.;:5y 

=7as.r Iia=15TLUO:,s, 

9. fl929) 1 K 15 .afir>“98 L .1 K ]5 1 10 t rn 

500=93 -.7 P 20=20 L (1 H G9>,=72 S 7 
P10-J5 'f r, R 91. 


"Wlirit is nccos’siirv for a conviction under 
tlic Act i.s lliat the defendant sliould bo .shown 
to he carrying,' on a ready money foot-ball bettinrr 
bininess witliin the dt Hnition in S. 2 of the Act? 
In mv opinion, it is quite immaterial that a per- 
son who is eliar^ed with earryinf:; on such a hiisi- 
nc.-'S can sliow that he is a Iso carrying on another 
hiisine.ss houwer well o<tabli.shed and well 
known it may be. If he annexes to an existing 
hn.dncs.-- a husinc.s.s wliich comes within the 
statute he is liable to the penallie.s provided by 
S. 1 . And to appreeiate the relation between 
the printer or publisher and hi.'> clients, it is not 
ni‘ce->ary to make a guess or to .strike an average. 
What lias to he examined is the nature of the 
transaction whiidi take.s place between the printer 
or puhli.vhiT and the individual purchaser of the 
thing [>iihli>hed.” 

Tti the present case from th.e handbook 
published by the company it is quito 
clear that the inihlic are invited to pur- 
cluiso the certificates hec;iu.-o of the 
cltanee there is of securing valuable 
prizes. Although some of the objects of, 
the company may ))o idiilant hrophic, it! 
seems clear that t he main object of the; 
company was to conduct a lottery. Nol 
argument upon the facts that the illegal’ 
busiiu'ss was merely annexed to the real! 
business can prevail nor could it, even if I 
(hose facts wore proved, in law i)revail. 
It is further contended that no order for 
the compulsory winding up of the com- 
pany ought to he made because it is still 
possible for the company to conduct it- 
self so as only to carry out the original 
purposes for which it avas formed and 
that the ohjcctionahlo features of it can 
ho removed. It seems to mo however 
that by the removal of its obnoxious fea- 
tures (ho substratum of the compaiiyi 
goes. Under these circumstances, the! 
learned trial Judge was quite right inj 
ordering it to he compulsorily w’oundup.! 

This appeal must therefore ho dismissed 
with costs. 

^ J. I am of the same opi- 

nion. I think it is impossible to regard 
the scheme of interest-free loans or cash 
bonus scheme which su]>phintod it as 
anything hut a lottery. xVccording to the 
schciuo as aduml^vated in the Articles of 
Association and in the prospectus issued 
by the company a donation of Rs. 100 to 
a fund called the Poor Houses Special 
Donation Fund gives the donor a certifi- 
cahe and the chance of that certilicate 
winning one ol the 200 ]n'izos rang- 
ing in amount from Rs.AOO to Rs, 10.000 
at the annual drawing of certificates for 
those cash bonuses. The articles and tl\e 
prospectus expressly provide that tl\e 
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prize ^vinners, as also the amount of the 
prize won by each, shall be determined 
only ])y means of drawings. The scheme 
purports to ensure a cert-iiicate holder re- 
ceiving at least Rs. 500 in respect of his 
certificate, for the arrangement is that if 
the certificate is not drawn for a prize in 
the holder’s lifetime his heirs will re- 
ceive on his death a payment of Es. 500, 
called a Death Relief Bonus. But the 
winning of the other cash bonuses is 
purely a matter of chance dependent on 
the luck of the draw. And this feature, in 
my judgment, entirely distinguishes the 
case from Wallingford v. Mutual So- 
ciety (10) , where the fact that the appor- 
tionment of the loans to members of a 
benefit society was regulated by lot, was 
held not to bring the arrangement within 
the Lottery Acts. The lot merely decided 
tlie order in which the loans were to be 
made to the meml^ers of the society, and 
the loans were not in the nature of prizes 
dependent on the chance of the draw. 

There is no definition of “lottery” in 
the Penal Code; so that the word, as it 
occurs in S. 294-A, I. P. G., must bear its 
ordinary meaning, which is, a distribu- 
tion of j)rizes by lot or chance without 
the use of skill: see Me. Internati onal 
Securities Corporation Ltd. (3) and Earl 
of Ellesmere v. Wallace (8) at p. 52. An 
absolutely gratuitous distribution on 
chances, none of which had been paid for 
by the participants would not, in the 
opinion of Darling, J., in Willie v. Touiig 
and Stemhridge (ll), amount to a lottery. 
But that is not the case here. It is true 
that the prize money was provided from 
the interest received from investments 
made by the company of the money sub- 
scribed by the certificate holders. But 
the money was subscribed with the 
knowledge and with the object that it 
was to be invested and that a specified 
proportion of the interest derived from 
the investments was to be distributed 
amongst the subscribers in cash prizes 
according to the luck of the draw. That 
was the great inducement held out in the 
company s prospectus to subscribe and 
become a certificate holder. The pros- 
pectus at p. 34 in describing the advan- 
tages of taking certificates, says: 

The maximiira amount of casli bonus one can 
get ill lespect of eacli certificate in tlie drawino^s 
is Rs. 10,000. That is to say, if a person holds 

10. (1«81) 5 A G 6S5=50 L J Q B 49=43 LT 

258=29 \V R 81. 

11. (1907) 1 KB 448. 


two certificates in each of tlie 12 series, he will 
he entitled to a cash bonus up to Rs. 2,40,000 at 
Rs. 10,000 for each certificate in case all of them 
come up first in the drawings.” 

In fact, the subscribers embarked tlicir 
money in the company for the purpose of 
participating in chances of drawing tlioso 
big money prizes. In my judgment the 
cash bonus scheme was clearly a lottery. 
The learned advocate for the appellant 
laid great stress on the Full Bench rul- 
ing in Narayana Ayyaitgarv. Vallachaini 
Ainbalavi (4), in aid of his contention 
that there was no substantial difference 
between a chit fund scheme and the pre- 
sent scheme. The Full Bench however 
did not rule that a chit fund was not a 
lottery. There was no occasion for it so 
to decide in view of the finding, called 
for from the lower Court, that the neces- 
sary elements of an offence under 
S. 294-A, I. P. C., were absent. The de- 
cision was confined to the question whe- 
ther the subscribers to the chit fund 
could enforce the contract against the 
promoter; and it was held that thev 
could, because the contract was not a 
wagering, and consequently a void con- 
tract. But a lottery does not mean the 
same thing as a wagering contract, and 
Ramesam, J., who delivered the judgment 
of the Full Bench, was careful to point 
this out in criticising the use of the word 
lottery” by Spencer, J., in Veeranan 
Amhalain v. lyyachi Anibalam (12) to 
signify a wagering contract. The distinc- 
tion between the two will be found fur- 
ther illustrated in Sioddart v . Sagar (13) 
and in Russel, L. J’s. judgment in Earl 
of Ellesmere v. Wallace (8). 

It remains to be considered what 
should be done with the company. It is 
clear from the articles and the prospec- 
tus that the company is conducting this 
lottery as an important integral part of 
its business. According to the prospectus 
the sum to be annually expendible in 
providing cash bonuses does not fall far 
short of the amount to be allocated to 
the charitable undertakings of the com- 
pany. But a lottery per se is not illegal 
in British India. An Act, 5 of 1844, in- 
stituted an Act for suppressing all lotter- 
ies not authorized by Government, de- 
clared unauthorized lotteries to be com- 
mon nuisances. But it was repealed by 

12. AIR 1926 Mad 168=92 I C 968. 

13. (1895) 2 Q B 474=64 L J H C 234=15 R 

579=18 Cox C G 165=73 L T 215=44 

W R 287=59 J P 698. 
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1 / n wliicli :imnn<lorl Mic Pmal 
Cr-le l.y iiitro.liicin- S. e!)j-A. Tiio illc- 
.-'-prcLs f>f a lotfai'y (liocfoic laivo to 
he loiind in S. 2f)PA, and consi-^l. in the 
^ocj‘in ;4 nl any ofticc c>r place fort lie pnr- 
poa of (l]-av;ini4 any ].>ffery nnf. aiitlio- 
rj/ed l.y r:o\-ernn)ent. or in iinl.li liini^ 
Mich Innery. Tlicrc can, I think, lie no 
oonld that I he conij);iny in kec]niv^ 

i\< !' eo-^. irv the co-ndnet (;f (his 
lottery, and in pnlilivliin-' in iU art, ides 
'liN'l po-rectii.; tin* sehemo I he lot t ery, 

i^-cct iin' in e. .nt ) ;i vent ion of R. 

The kn^ne e d a. very siihstantial 

I\!) f (.f if which it, is carr\ in^^ on, is con- 

sepiio.itly an illc -al I'lisine-^s; and, ^uch 

I'ein;^ the Jiej-ifion, the jai-o of 7i'e. /;?//*;•- 
vat'o-nnl ScrunticfiCorpnratinu TA<1. (3) 
i." ;^r>od authority for oialeriid Mie oom- 
piilsory windin.s^ up of the coinpany, 

] .Iv.S, M.N. Appeal (lisniiysed. 

A. I, R. 1933 Madras 22 

. Citiyj i v, J. 

h'hc'Acaliinjav} (lirltiar 
and anotlie) riaintiiTs — Appellants. 

V. 

duluh Hoards ^ovalcntta—DoiawiVAVit 
despondent. 

Recoiul Ap))eal No. 8R2 of ir;;78, Deci- 
^ r Q t -^iirtust 1932, against decree 

r l^evakotta. in A. S. No. l(i 

Oi i\rAi. 

luln 5''"' S' S. 102-Suit for re- 

Urond”-"®^ ^00 recovered as 

frLT to prevent defendant 

from levying .t again-Reliefs indenenden 

naturr-P*“'‘-''~^V’,J ■■■•• °f Small Cause 

man ArtA? Act 

K'i'' ',n0) cnlid l’’'" ■' (lo-- II, an 

d’'fendant in n’' ">j'-"Htion against the 

the nccoediVT for 

V. ^’^cocding two years. The relief Kv -ivov 

fX".',!' ;;a 

iiciciv prefatory or aitcillarv to (lie rofiirn nf 

swh::-;; r t""!'* ‘''a* afr.im’k 

nc: ,0 ,„v ■,« «../ 

s *9*1 114 «n92(,V 

cient. ^ IS not siiffi- 

i./Ia-oein'i' " ‘'I';'' "‘‘'aya of (he TalnU lio.arcl is 
n ncripi Ot nuomo from money lendincr is 

abk to pay tlic profession lax. 'I’he aetn il’ re- 

of tho income willdn (lie limits of llial 

a.'ean,nsthe9l,own. H i« .,ot enoS ,o sh^,!; 


Ids rcsidonco alone within that area: A I U 
lOJO Mnn au and A I Pc 1923 Mad 574 Rel 
na.; A I Ji 1932 ^fad 5C9 and A I ]{ 1032 Mad 
2J(h Fo!!.; Jl I C 847, DiA. .[P o- q 2 ] 

11 ntac.p S. Suhraviaiiia Ayyay — for 
Apivjllnnts. 

A. L'a/aJi Ayi/a) for Respondents. 

Judgment— rhiintitks arc the appel- 
lants. ^They filed a suit against the 
Taluk Ttoard of Devakotta for a refund 
of ]\s. 2ol-9-9 being the profession-tax 
illegally collected for the year 1923-24, 
hy the defeiidant, and for an injunction 
restraining the defendant from assessing 
ihoni to pi'ofcssion-tax on similar 

grounds for tho succeeding years, 1924-25 
and J 925-28). A decree for the refund of 
the nu-ney was jms-ed hy the first Court 
in plaintilt s favour, hut tho low’er at^pel- 
hife Court sot aside that decree, and 

dismissed the plaintilT’s suit. Hcnco this 
second appeal. 

A prcliminai'y (dejection is raised by 
Rajah Ayyar for the respondent, 
that no ‘second a]»peal lies in this case. 
If tins is a suit cognixahle hy a Small 
Cau-e Court, no second appeal \Yill lie, 
as (lie amount or value of the subject- 
matter of t liO suit does not exceed 
Rs. 500 (S. 102, Civil R. C.). It is also 
clear that a suit to obtain an injunction 
is exempted from tho jurisdiction of a 
Small Cause Court. Tho present suit is 
for the recovery of a sum (less t-han| 
Rs. oOO) allogc l to havo been collected 
as profession-tax for a ]'>articular year, 
and also for an injunction against the' 
Taluk Board in respect of levying this 
tax for tb.o succeeding two years. Tho 
lolief by w'ay of injunction as claimed in 
the plaint is not merely ]>rofatory or an- 
cillaiy to tho return of t-ho rnonev, as in, 
the case reported in Iiavian Chetty y] 
Taluh Board of ^ivaganga {\), nor can 
it bo said that ;ill tho reliefs which the 
plaintiffs sock in respect of tho plaint 
mentioned years could he obtained, with- 
out asking tor an injunction as in the 
case reported in luiviacdiandra Ayyar v. 

1 00 } ul la SaJnh (2). In tho present suiti 
the plaintills \vant to get a refund of the 
sum jiaid f(U' one year, and seek to pre- 
\ont the defendant from h'vying this tax 
for tho next two years, hy getting an 
injunction. Tlio latter relief claimed is 
an independent (me, and not subservionii 
1 0 t he ro fund of the money asked for. 

■ 1 . A 1 1 rT<3 sir AhAr¥2 c == i so” rc~i^o . 

2. (1907) 30 I\laa 101=16 M L J -477 {F B). 
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TliG ufcresp«id decisions relied on by Mr. 
Eajah A.s yar, have no application. 

It is ho^Yever contended that thougii 
fcliis prayer is treated as an additional 
prayer it comes within the purview of 
the decision of the Allahabad Pligh Court 
reported in Harbans Deo v. iiCija 7^;'?^- 
loar, A. I. lu. 1930 All. 702. The case 
dealt with in that decision has no anal- 
ogy to the x^resent. In a suit for money 
tliG plaintifl’ asked for an injunction res- 
training the defendant from ti’ansferring 
his immovables, and it was found that 
tb.e addition of this absurd iirayer was 
only a dodge, to oust the juidsdiction of 
the Small Cause Court. In such an ex- 
treme case, the learned Judges thought fit 
to discard that prayer as a fictitious one. 
Tliere is no reason to brand the prayer 
for injunction in tliis suit, in that man- 
ner. It seems to be a liona fide prayer, 
wiiliout which the j^iaintiifs could not 
avert the levy of this tax for those years. 
As the plaint stands, it cannot ])e said, 
that all the reliefs asked for can be 
^iven by a Small Cause Court. I think 
this suit is not cognizable by a Small 
Cause Court. The preliminary objec- 
tion is overruled. 

On the merits the question has to be 
decided on a proper construction of 
S. 03, Madras Local Boards Act 14 of 
1920. It is common ground tliat the 
plaintiffs are residents of Poolankurichi 
{which is within the limits of the Taluk 
Board area), but do not carry on any 
money lending business there. The money 
lending business in respect of which the 
profession-tax in question was levied, is 
actually carried on in Eangoon. It is 
not contended that this tax is leviable 
under the first category mentioned in the 
section. The second category of cases is 
covered by the following provision, viz.; 

“ Every person who within such area and for 
•the period laid down in S. 06 is in receipt of 
.any income from money lending.” 

\Ve have to see whether the plaintiffs 
were assessable to profession-tax for the 
year 1923-24, in respect of the income of 
the money-lending business at Eangoon, 
viz., Es. 25,000. The contention of the 
.appellants is, that as no •portion of that 
income was actually received by them 
.at Poolankurichi, the place of their resi- 
dence within the area of their Taluk 
Boaru, Bevakotta, no profession-tax was 
payaljle to that Board. Whereas the 
respondent’s contention seems to be. 


tliat by reason of their residence within 
the area of the Talul: Board, they are 
liable to pay this tax to the Board, 
thoiigli the income accrued to them at 
Eangoon and was not actually received 
at Poolankuri{d\i. The words in the sec- 
tion seem to m.e to l)r plain and unaml)!- 
guous. Ho who within the area of the 
Taluk Board is in recei])t of income from 
money lending is lialdie to pay the tax. 
The actual receipt of the income witliin 
the limits of tliat area must ])C sliown.! 
It IS not enoug'ii to sho'.v his residoncej 
alone witliin tliat area. The authorities 
arc clear on this point. Witli refer- 
ence to a similar provision in S. 8 (l), 
Income-tax x\ct 7 of 1918, it was held 
that though a person is a resident in 
British India, owning a money lending 
business carried on for him by his agents 
outside British India, he is not liable to 
bo taxed, where the income derived from 
that business is not remitted to Biitish 
India: Board of Be venue, 21 a dr as v. 
BardanatJian Clietti/ (3). 

The aforesaid section relates to all in- 
come from whatever source it is derived, 
if it accrues or arises or is received in 
British India. In construing tliat sec- 
tion, proof of actual receipt cf the in- 
come within British India was held to 
be necessary for levying the income-tax 
under the Act. The same view was up- 
held in a later Full Bench decision of 
this Court in Board of Revemiey . Bipon 
Press (4) and the decision in Aurangabad 
Mills, Ltd., In re (5) was also followed. 
These rulings are applicable to the pre- 
sent case by way of analogy. But there 
is a recent decision by a Division Bencli 
of our High Court reported in Perianan 
V. Devakotta Taluk Board, A. I. B. 
1932 Mad. 509, wliich is exactly in 
point. In that case the person had a 
money lending business at Eangoon, but 
was a resident within the limits of the 
Taluk Board of Devakotta. In con- 
struing S. 93, Madras Local Boards Act 
14 of 1920, Waller, J., says that the 
plain meaning of the section seems to be 
that that part of his income is charge- 
able which he^actually receives within 
the area of the Taluk Board. Same is 
the view of Jackson, J., in the decision 

3. A I R 19-20 Mad 3il=53 I G 976=43 Mrfd 

75 (S B). 

4. A I R 1923 Mad 674=77 I C C21=4G Mad 

706 (F B). 

6. A I R 1921 Bom 159=04 I C 9=45 Bom 

1280. ■ 
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rei><>ilc(l in Ju;))h(u i'lutln v. Talnh 
Board of Sintnaiuia (l). 

Sr)ine sfje-^ was placed hy T^Ir. Rajah 
Ayyar o?i t lie in M aha (leva Sas/rl 

M a me / /Hi / Con an f K lunhah'on a in (d). 
Thai flia'i-ioji was with reference* to 
oA, Bistrief iniicipa I ities Act I of 
u lin-'c wordin.i^ is diffeiamt. 1 ndor 
that scciidj), il (he holdoi' of any ollice (■> 1 * 
appoinlir.ent (specified) resides within 
the .^^nnici/)al ai(‘a he is made lial)lc to 
pa \ I ho j ' 1 o j es> 1 (,n - 1 a X . A pensioner re- 
.''idiii.e in I hat ar(*a, is the li older of an 
odieo. ThvHiedi he d>-ew hi^ pension out- 
side I hat ai'ea, he would still come with- 
in the j)urview of that section. This 
(lOei'-ion ha > no application to (lie pia*- 
sent ca-e. (The judLtment then consi- 
derel the evidence and tintlin'a that 
the inc^-me was not r(*cciv('rl within tlm 
area of (lie Board eonelinh'd .) T therefore 
hold that under S. hd, tlie plaintiffs weie 
not assessaJdc (o ]u-ofession.tax fca' 
ld2«.)-24, as no portion of (he income of 
the }hinL'or)n money lemlirir; husiness 
was act ually received hy them within the 
afoiesaid Taluk Jhiai’d area. In (he re*, 
suit (he appeal is allowed, and (hede. 
eree of the District :\runsif is restored 

with costs here and in the lower af>ia*l- 
lato Court. 

yI/)/jea/ iiffnn'(o]. 
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Bkasli- y 0. J. AND Bcrn, J. 

IWr Mahommed Emiclc 

Appellant. 


V. 


ny,e nhu- e.D,„,v-no.pf,n,lont. 

dnginal Side A[)peal No. 83 of 1931 

!!n , • '® ,n bonded warehouse 

Jty increased before dellvers'—Purcbase- 

Tl,e V o 2 T ‘ Act ( 18721 , S. 51 . 

uc \.o.u-, article dutv p.-iicT in s m a 

artK-loin re.poct of Nvl,icl, the li'.biliivdd ,,av 

duty fnd 

•irUcb coMlrneled l,, pur, base wrl'ai'n 

ware ou^' 'm 7' from a boudod 

doiii ind fr.r P'. "icbilo of coutraid and 

uom.uul bdiveiy (be import dulv wi- i„- 

Cie, used and tbf customs antliori I ies refused do- 


livery (ill Hint duty Avas p.aid. The plaintiff 
liiou'dit a r.nit tor daniagos for nondelivery. 

: that tlio .s(‘ller was entitled to icf«<5e 
d'divri-y iinl il t ho contract price and the addi- 
tional was tendered to him. 'J’hc fact that 

l)i(‘ duty had i:ot been j'aid hv Sf'llor made no 
diJi-iviicc. ' [P2oC2] 

(/. JCnnakrishna .l////ar and C. Sri ni. 
vasa Chan — for Appellant. 

/. N. Savihasivan for Respondent. 

Beasley, C. J This aj^peal raises an 
interest im; point. The appellant was the 
plaintiff in the trial Court and in the 
suit ho ela.imed damages from the defen- 
dtint for nondelivery of some bayts of 
supar. Thu defendatit, the respondent 
lioru, wa- tiiu seller ol those Itai^s which 
had l)ue:i imported from Java and at the 
time ol (he sale lay in a Itonded ware- 
house. The sado was oil eel cd on 28th 
TA'hiu iry 1930 and on the next day the 
imnoi't duty on supar was increased l)y 
J\s. 3 per hap. Oji that day the i)hiintifV 
doinandod delivery of (ho supar from the 
defendant and (leliv('ry was refused be- 
cause th(' Customs House authorities re- 
fus-'d to allow delivery to he pivon unless 
the iner('ased duty in ru'^pect of the haps 
was paid, llu* saK* was a salt* of ready 
poods for ready delivery. Stone, J., has 
found as a fact that tlu* sale w’as of poods 
in a. bonded warehouse and there is 
nmple evidence to siipiicu-t that findinp^ 
indeed, tliere is no evidence on the ap- 
pelhint. s side to ( he contrary. Evidonco 
was nt'ccssary u])on I lie point liecauso it 
was aipuod that a sale of poods of this 
desciiption meant a sale of poods in a 
waiehoiise which w’as imt a bonded W’aro- 
liouse, not ro(iuirinp the payment of any 
extra, customs duty. It should bo men- 
tioned (bat (he appellant possesses an- 
other w'arehouse in Madras but the limit 
ol Its accommodation is 1,000 baps of 
sup<ii and that the suit claiminp damapes 
was in respect of i)aps wliieh lay in tbo 
Jonded warehouse. I see no reason w’l'at- 
(n’cr to tind fault with the lindinps* of 

ac i- of the learned trial diulpo on this 
point. 

hat w'e have now pot to consider is 

w hether the jippollant w'as entitled (o 

( emand delivery ,of the haps of supar 
without payinpthe increased duty. ^ It 
IS arpued that hy reason of S. 10, Tariff 
Act, 1891, the liability to pay tho in- 
ci eased duty din^s not fall upon tho aj)- 
pollant at all, hut upon tho respondent, 
l)ocaus(> (lie respondent has not brought 
himself within tho provisions of tliat 
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section. That section obviously was en- 
acted for the purpose of making it plain, 
in the absence of any agreement, upon 
whom the liability to pay duty upon 
articles whicli had been agreed to be sold 
was where the duty had increased bet- 
ween the time the contract of sale was 
made and the delivery of the goods. It 
in order to make quite clear what 
the position both of the seller and the 
purchaser of the goods would be under 
such circumstances. Here, in between 
the time of entering into the contract of 
sale of these bags of sugar and their de- 
livery, the import duty was increased 
by Rs. 3 per bag. Upon whom was the 
liability to pay that increase ? The sec- 
tion in question, S. 10, reads as follows : 

Tn the event of any datv of customs or excise 
of an}’ article being imposed, increased, decreased 
or remitted after the making of any contra.ct 
for tim vale of such article without stipulation <as 
to the payment of the duty where duty was not 
chargeable at the time of the making of the con- 
tract, or for the sale of such arlicle duty-paid 
where duty was chargeable at that time. .” 

• It is the latter part of the. section 
which has application hero. This was a 
case of the sale of an article in respect of 
which there was a duty chargeable and 
that duty chargeable was subsequently 
increased. Here sub-Cl. (a), S. 10 comes 
into play. It is as follows; 

“If such imposition or increase so takes effect 
that the duty or increased duty, as the case 
may be, (or any part thereof) is paid, the seller 
may add so much to the contract price as will 
be equivalent to the amount paid in respect of 
such ciuty or increase of duty, and he shall be 

entitled to be paid and to sue for and recov’cr 
such addition.” 

Sub-Cl. (b) has no application here. 
The point taken before us, although it 
(does not appear to have been taken at 
all before the learned trial Judge, was 
that the words article duty paid” in 
the section mean articles upon which the 
(duty lias been paid at the time of the 
making of the contract. 

In ray view, that is not tlie meaning 
lof those words. What in my view, is 
meant is that it is to be a sale of an 
'article in respect of which tlie liability 
,to pay duty is upon the seller and he 
sells the article duty free. If it had been 
intended that in order to comply with 
the provisions of that section or to bring 
iimsolf within the provisions of that sec- 
tion a seller must already have paid the 
dut>, then I should expect the section to 
read for the sale of such article upon 
which tlie duty lias been paid.” That is 


not wdiat the section says. Sfone, J., 
says that it was the duty of llie pur- 
chaser who is under that section liiihle 
to pay the increased duty to tender tiio 
proper am':)unt to the seller lief ore he 
w'as entitled to demand delivery. That 
of course is one alternative. It is also 
pointed out by the learned trial Judge 
that the seller himself might have paid 
the duty and recovered the increase fiom 
the purchaser; hut this is a suit by the 
appellant to recover damages for nonde- 
livery of the goods and, in my view, tlie 
respondent w^as perfectly entitled to re-, 
fuse to give delivery until the proper 
price, that is to say, the agreed purchase 
price plus the increased duty, had been 
tendered to liim. The fact that the duty 
had not been paid in this case makes no 
difference at all. It is found as a fact 
that the sale was of goods in a lionded 
warehouse and by reason of 8. 37, Sea Cus- 
toms Act, it does not matter at ail whe- 
ther the old duty had been paid. Under 
that section if the old duty had been paid 
and the goods had been allow’cd to re- 
main in the bonded wairehoiise and sub- 
sequent to the payment of the old duty 
a new" duty, the increased dul y, had been 
put upon the goods, then that duty 
would have to be paid if and wdicn goods 
w"ere removed from the wuirchouse if the 
purpose for which the goods w’as removed, 
w’as home consumption; and that is this! 
case. So that it did not make any differ- 
ence at all wliether the old duty had been. 
paid or not. The new’ duty w"ould still 
have to be paid under S. 37, Sea Customs 
Act, the goods not having been removed 
from the warehouse before the date of its 
imposition. It lieing found that this was 
a sale of goods in a bonded w^arehousc, 
the question as to wdiether or not old 
duty has been paid is immaterial. In my 
viewq S. 10, Tariff x\ct, means a sale of 
goods duty-free. For these reasons, this 
appeal must be dismissed wdth costs. 

Burn, J. — I agree wdth my Lord the 
Chief Justice. 

P.R.S./m.n. Appeal dismissed . 

A. I.R 1933 Madras 25 

Pandalai, j. 

S. A. S. Suhhiali lye) — Appellant. 

v. 

Official Iieceive)', Tinnevelly — Res- 
j^ondent. 

Appeal No. 434 of 1930, Decided on. 
31st August 1932, 


•2C r\!auras Sri:7;iAii Iyer v. Official Eeceiver (Panclalai, J.) 


fa) Provi>^ciol Insclvency Act ( 1 920 ). S. 17 
Conlinualion of procCv^dinrs after death of 
debtor — Alienation by debtor can be set 
asioe Linder Provincial Insolveiicy Act (i920j, 
Ss. 53 and 54 . 

Y Ih-n ngijr.-v-t, v.]iO)!i n pflifion in 

T.-ol Ints l»- -n p; <’•! div-s }•< loie Jid- 

ju<i i(.M ! :un riiin ll.-c p; oc'. i 'l i '.p;? :it <' ronl i nind 

n*ifl‘r ^ . 1/ inr* (Miicial R i' ivcr oi' i ^^•di tor.-; 
Can i:r.- tin* p.:>v,(.-}‘ rf tlu.; ('uml lo >a“l ii.-ide 
f-" I I J* i!,r n is ;i;,d ali; hM I k'ii-; \‘ui(la hie* nnd<'i’ 
a." and ,*>!. Th-. ord-r pn-v^-.-d is ni)t afiainst. 
e talc of n.e decoasrd I'lii against th(‘ d< * 
C' .>-;d liijjHi-lf and fians.'j'rs h\' liiin can ix.* set 
-'idc : .1 / /; Ma.l iTirand -isO. JU'l. r-n. 

In) Piactice — Order — Interpretation — 
Pi^ht order of adjudication ararnst deceased 
eebtor intended to be passed but e::pressed 
as adjnd^in^ deceased s estate“Ef feet will 
be civen to intention and not to forin — Pro* 
vinciai Insolvency Act (1920). S. 17. 

•' 'e- I aiif'iia'. f '.as, (1 by every Fouit is ordv the 
vyl.i(b'of ii,' (liouudit and every Court is en* 
tit!' ', io fuil faiil) and eredit for i ( , orders iieing 
Ui.dLi. (nod in Die way it was intended, .\dvan- 
t.if;-' \’ ill^ not 1>L‘ allowed lo !)•? taken of .slips or 
oiror; of jai:.(j,n.\‘^e due to a bona fide belief 
Fiat file Court is adopting tlie form appro|.'riale 
-01 t !i^.r oc(‘asio)K horo ihc Judj^'O v.lio passed 
Cne o.e.n'of adjudication n.'^jainst a debtor who 
died ladoic it was pas-ed a-ainsl him on u 
credit s- s applic ation intended to p-ars tlie rip^ht 
order of adjudejn^/ (im decoaned debtor as in.^'"ol- 
vont l-ut c.xprossed liiinsolf as adjudeing the 
0*Aale beciu.-e he thought that that was the 
pioj el w,-!'. t ,j V (n(l the oj’der again; t a dead 
ni 'n. epiei musi be given to (he ordei in the 
way in wiiich it was intended. [p 07 c 2] 

'J'- li- yfiikutdnnna Saslriar -.uvl P. ]i. 

S n n I va an u — for Ai)iiol laii (.. 

B. Silarama Bow for B. KriBina- 
SIC civil — f or ]{os po n cl c n t . 

Juagment— Tho two lower Courts 
have arrived at opposite eon.dusions on 
the question wliother when a debtor 

against whom a petition in insolvcncv has 
been presented dies before adjudication 
jaiid che proceedings are continued under 

dfli/i^nV^'-'"®''^ Insolvency Act, the 
Uflicial itoccivcror creditors can invoke 

tlie pnver of the Court to set aside sottle- 

jmeiits and alienations voidable under 

■S^. o.j and o t. Tlie first Court gavo a 

ne;:a ivo aiywer and the lower appellate 

Court an all, r, native rm-.wer to tliis quos! 

t-" felt by the lower Courts is due 
lather to tl.e lorm of theordor of adjudi. 
faaon which I he insolvency Court passed 

in the case rather (liaii to anvtl,in'< ol, 

-nii-o.nthe in'Ovisioiis or language of . h,', 

No. AS 

‘ wns fill'd agaiiE.t one R K 

Nrishiia Jyer. Uo died some I A month- 
iliorwards before any order of adjudica. 
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tion was passed. ^ Notice of the petition 
was sent to Ids minor son (respondent 9) 

c.nd on 4th February 1929 the Court 

I»a.^sed an order that tlie estate of respon- 
dent I (Krishna Iyer) l.e and tho same 
lioiehy is adiud'.(ed as insolvent and that 
the Ofiicial Eeceiver, Tinnevclly, is ap. 
jioiiiied Eeceiver to adinini.ster it. Ees- 
}H)ndcnt 2 (son of Krishnier) was ordered 
to produce the accounts and documents 
oi title licfore the Othcdal Eeceiver in 
one month and to ]'(*rforin all the other 
duties imposed hy the said Act - and also 
to a])ply foi- disc-hargte of tlic estate with- 
in ojic year from the date of the order. 
In the com -e of tlie suli.-equent proceed- 
iip^s tlic Ofiicial Eeceiver applied to set 
aside certain alicnat ions uiuler Ss. 53and 
Tlio appiellant, the alienee, took 
inter alia, tlio ohjection that tho applica- 
tion was inC('nii)otent as his transferor 

liad ia)t been declared insolvent but only 
his estale. 

This objection was liti'ratly correct but 
only literally so. For it- assumed firstly, 
that when pi*oeoedinys are continued 
agaim^li tho debtor after Ids death before 
the irsder for adjudication, the order 
passed under S. 17 must bo not of the 
dclitor himself l)ut of Ids estate only and 
secondly, that when an order is passed 
as in tho present case c.xpressed to 1)0 ad- 
judging tlio estato insolvent, it means in 
tho circumstances something dift'erent, 
from an order against the debtor. Both 
these assumptions aro wrong. As to the 
first point, it is concludod by tlie autho- 
rity of T ?‘i77;n7 Atjjfar v. Official 

Bccci vcr, inicrelly (i) and Ixa fnatJii 
Anni V. Kanniajypa. Aliidaliar (2). In 
those cases on facts similar to the pre- 
sent, tho Court liad passed orders ad- 
judging tho deceased debtor insolvent. 
Tho objection raised was that on tho 
language of S. 17 as amended by the Act 
of 1920 tliero could lie no order of ad- 
judication against a dead man and it was 
argued that that^was tho olTect of alter- 
ing the words as if lie were alive 
which (K'ourred in tho old section to 

as far as may ha noccs<i\iv for tlio icalii'ution 
and di<(ri hilt ion of the pro|'ertv of tho debtor.” 

This content ion was fully dealt with in 
the latter case and rejeetod in both cases 
by t his Court, the result being that the 
proper order to pass in a case like tho pro- 

1. A 1 H 1928 Mad -170 —51 Mad ?44 = 109 

1 C \) [ . 

2. A 1 U 192^ Mad ISO = 51 Mad 195 == HO 

I C iG7. 
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sent is to adjudge the deceased (lG])tor and 
not ]iis estate. I asked learned counsel on 
both sides for any rule or precedent by 
which an order adjudging the estate in- 
solvent is contemplated by the Provincial 
Insolvency Act. They did not refer to 
and I am not aware of any such. It is 
to 1)0 noted that the Provincial Insol- 
vency Act, does not containany provision 
similar to Ss. 108 and 109, Presidencv 
Towns Insolvency Act, corresponding to 
S. 130, English Bank ruptcy Act, em- 
powering the insolvency Court to ad- 
minister insolvent estates. Therefore 
considerations and decisions applicable 
to that power must not be confused with 
cases falling within S. 17, Provincial In- 


solvency Act, which*'corresponds to S. 93 
Presidency Towns Insolvency Act, anc 
S. 112, English Bankruptcy Act. Tin 
form of the order of adjudication in tlii 
•case is probably due to this distinctioi 
not being borne in mind. However tha 
imaybe, the contention that when a debtoi 
[dies after the petition but before ad 
|judication the powers of the Court undei 
(Ss. 53 and 51 are automatically with 
'drawn because the transferor being deac 
cannot be adjudged insolvent is clearl>> 
untenable in view of the decisions above- 
mentioned by which I am bound. It fob 
lows that if the order of adjudication ir 
the present case had been in terms one 
adjudging the debtor, and not his estate 
insolvent, the ground of the appellant’: 
objection to the proceedings under Ss. 5c 
and 51 would disappear. Learned coun- 
sel for appellant seemed to suggest that 
he could still maintain his objection and 
base it on the changed language of S. 17 
of the Act. With respect, I fail to see 
bow he can do so except by showing tliat 
the two decisions are wrong. 


Not only am I bound by them but I 
respectfully agree with them that the 
change of language in S. 17 was not in- 
tended to limit by a side wind the 
poweis of the Court in insolvency when 
the d^ebtor dies after petition but before 

j, , ^ to the power of administra- 

^lon o insolvent estates of persons who 
die before the petition — a power which 
IS not conferred on Provincial Courts of 
insolvency at all. Learned counsel had 
to admit that the language of the section 
cannot have the effect of so limiting the 
Courts power where the debtor dies 
after adjudication. If so, the words 
which are perfectly general cannot have 
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a diiTerent effect merely because the 
debtor dies at an earlier stage — Idefore 
adjudication. I am therefore of opinion 
that the substantial ground of the objec- 
tion fails. But the second ])art of ih.e 
objection which is based on tlie form of 
the order remains. I have stated tiiat 
the proper form of oidei- of adjudie-ition 
in the case was to adjudge tlio debtor 
himself and not his estate. I was at first 
inclined to give some effect to tliis ol'jsc- 
tion. But on consideration I think I 
ought not to do so. Tlie plirascologv of 
an order is certainly important as is 
shown by this very case. But after all, 
the language used by every Court is only, 
the vehicle of its thought and every ^ 
Court is entitled to full faith and credit; 
for its orders being understood in the' 
way it Vv'as intended. Advantage will' 
not be allowed to bo taken of slips or 
errors of language due to a bona fulo ])g- 
lief that the Court is adopting the form' 
appropriate for the occasion. I liave no 
doulit tliat tlie Judge who passed the' 
order of ad judication intended to pass the! 
right order but expressed himself as ad-! 
judging the estate because he thoughtj 
that that was the proper way to word thel 
order against a dead man. 


Either the decision in Eamathi Anni 
v. Kanniai'i'pa Mudaliar (2) was not 
then reported or was not brought 'to his 
notice. In those circumstances I must 
give effect to the order in the way in 
which it was intended. After all if full 
effect is given to the appellants’ objec- 
tion all that follows is that the insol- 
vency Court has not yet passed any order 
of adjudication. Not only will it then 
be open to the Court to make a fresh 
order if necessary but the only effect it 
will have will be to throw into confusion 
all that may have happened, in the insol- 
vency within the last three years to 
which no one has taken any objection 
and in which the appellant has no inter- 
est whatever. The appellant’s objection 
has really no merits and no decree or 
order will be interfered with on account 
of any irregularity or error not affecting 
the merits or the jurisdiction of the 
Court. I am therefore of opinion thatj 
tlie order of a^djudication should be read, 
understood and given effect to as if the 
debtor himself had been adjudicated. 
The appeal fails and is dismissed. There 
will be no order as to costs. 

P.R.S./m.N. Appeal dismissed . 
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AM) Anantakiushna 

Ay YAK, JJ. 

( Mu / d ) Jiintid du n . sd — Aj)| (^Ilaiil. 

V. 

I euhutd licddi aiul utlicrs — JE'S- 

]'»()nrK'n f 

Appc'al No, (tf Decided fni 

^Dli Maicli a L;a i nsf anjadiate ordei’ 

ot Dist. diidye, Kislna, in Anneal No. GO 
of 10-J7. 

Civil P. C. (1908). O. 21, R. 2 — Transac- 
tion cxliaguishi^g decree partially or wholly 
is adjustment — t'resh contract otherwise legal 
though involving premise by jucJgmen t-ciobtor 
to do something in future ic adjustment. 

.\ny 1 1 ill) -;!( t i« )ii whiili i \ I i iigu i>lies tlic de- 
Cfr-c ii< - 1 ). h ill )i( .!<• or in | :i 1 1 jn.d in a 

.•^ii t i -f;: (•( io n of tlio wlioi', or;i pol l ion of tin’ d;}- 
c i • i II )■< .'pi i't of ll:(' I iiriit. iil.ir l idic’f or 
gi.iiit'dln Lbo docii’.’ i> n :id jiisl na- n t m i lu’ 

(Iccio'’. So if dccrct*-], older ii.lo :i 

f^e^h cor.tiiiet v.ilh llie jiidginoiil-d- htor witij 

reference to tin; .'«:o i^ f;n;t ion ottlio di’en e then 
unless tin re l.e :oi\ lliing ill. gill with lefeicneo 
to the in w (Oiitia^t the new con 1 1 eel , even 
it it .’ ti] uhiles that tlio jndgnicnt-dehior is to d^) 

.<Oim thing in futnre, would he :i gioniul for the 

jtidgnn nt-d« hlor :i]>pl\ ing to tlniCoth t to enter 
up s.i I isfaet ion e*f the decree : 2S i C o76, lid 
uii.\ A I J: KJ-ji2 Ail 13. J'.j-pl/, A I Jl VX'OM id 
410, id'i Full; A I li I'.Eih /o/, 

iI’31C’2] 

fi. Lakdima/ina — for Aiipcllanl.. 

1. , 1 (' }i It (i i (I / d Til (t ii ( i Jddo for J.{c 3 Si)()n- 
dent.-. 
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Reilly, J. — In 0. S. No, 24 of 1<)22 
on tlic lilc of the Buhordinate Judge of 
Dc/^wadti, the afipcllant l)efore its ob- 
tained a dcci ee lor sale on a mortgage 
against one \ enkata J\eddi for something 
over Jhs. ;j,.I00. In 0. S. No. 25 of 1922 
he obtained a decree oji another mort- 
gage deed e.xocutcd in his favour by 
\ enkata Eeddi’s brother, Ihimi .Heddi, 
In 0. S. No. 25 of 1922 lie brought the 
I)iopeit\ to sale ;ind himsell purchased 
It for Us. I.ToO loss flu.,) ^vhat ^v„s ,luo 
on Ifiuni Jloddi s niort.^iifio, and for tho 
ICs. J,)o0 ho ol)(aiiu'd a porsonal dooroo 
against Haini Ifoddi. .-tflor fdiat ho 
hrought the proporty covered hv Venkala 
Itctldi s^inortgago to sale in exocufion. 
J-h.n. saio was liold on 2'd h Octola-r l!•2(! 

.•\ man called Saiyed Wiirliua Saliih was 
the successful hiddcr at that anelion and 
mdeposded in_Court on (hat occasion 
Jvs J., 2.8.0 as TO i,er cent of iho amount 
pi lip hi.l. \ few days aflor ( hat sale it 

1^ admiKod (hat (he decree-holder Voti. 
I;apa Heddi and’ Saiyed Murtnxa entered 
into an agroeinent, which iseinholied in 
Dx. A, (lilted 3rd November 192G, Ac- 


coj'ding to l‘Ix. A the land put up for sale 
in execution of the decree against 
^'cnkn^.•l Koddi, for which Saiyed 
lu?a liad been (he successful bidder wa.s 
to h(’ tr:in-feried to the decree-lioldcr 
with the crops on it except the crops on 
two ficdt^s, and tho amount paid by 
Sai\(‘d I\Iintii>:a intt) Court, Rs. 952-8.() 
was to he ge4 hack from tliO Court and 
I'aifI to tde dccice-h.oldcr ; to part of the 
land wh.ich the decree-holder liad bought, 
in (‘xeciition of his decree against Rami 
Reddi, ^ enkata Reddi was to give up a 
claim which it appears he liad put forward; 
lour ot her it ems of land were to ho trans- 
fer] cal to Venkata Reddi or, if he chose, 
i'll ic'spect of one ot them Rs. 1,000 was 
to 1)0 f'aid by the decree-holder; the other 
consideration cm his side was the am- 
ount of Ids dccieo aga inst Venkata Reddi 
and t h(' i'alanee of his decree against- 
Jhimi l^eddi. 

-It will 1)0 .-fcn that the agreement 
emliodied in I'.x. A coa cm s several matters 
beyond ] li(‘ s<.c'»ne of the decree against 
Venkata^ Reddi in 0. B. No. 24 of 1922. 
On 9th Novf'rnher 192G Venkata Reddi 
pie.seiited a pidilion to the Suhordinatc 
-liidgi’ii] whicli he alleged that the dc- 
ci-ee against liim in O. B, No. 21 of 1922 
had h.een mljnsted in this way to the 
satisfaction of tlie decree-holder and 
piayi'd that satisfaction of (lie decree 
miglit he recorded. Tho pi'tition it ap- 
pears was jmsted to 4th December 1926, 
and on that day it was dismissed for de- 
fault because as ^ enkata Reddi explains 
tluHigh lie was in tho Court-house, ho 
was not in tho Cc>urt room when ho was 
called. On that very day he put in 
another ])etition, E. A. No. 2198 of 1926, 
to the same elVect, and that is tlio peti- 
tion with which wo are concerned. The 
decree-holder when lie got notice of that 
petition, alleged that ho liad been in- 

fraud to exocuto Ex. A, Venkata 
Reddi’s object being to keep possession of 
the land coneerned in O. S. No. 24 of 
1922 and to reap tho crops iijion it. lie 
denied that (hero had been anv satisfac- 
lion o{ his dccvco, und lio contoiuled that 
• ^1 ’lx. A was not admissible in 

evidence hecaiiso it was unregistered. 

Tlio Buhordinato Judge after taking 
evidence found tliat there had been no 
adjustment ol the decree in 0. S. No. 24 
of 1922 and also found (hat Ex. A xvas. 
inadniissihle in evidence because it was 
unregistered. Venkata Reddi preferred 
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an appeal to the District Judge, who 
found that Ex. A was admissible in evi- 
dence in consequence of the amendment of 
the law by Act 2 of 1927 and also found 
as a fact that there had been adjust- 
ment of the decree to the satisfaction of 
the decree-holder and therefore he 
ordered satisfaction to be recorded. 
Against that decision the decree-holder 
lias brought the present second appeal. 

It is not denied, and it has not been 
denied at any stage that the decree- 
holder executed Ex. A on the date it 


bears. The allegation that he was in- 
duced to do so by fraud has not been 
pressed before us nor apparently before 
the District Judge. It is not denied that 
it was intended by the decree-holder, 
when he executed Ex. A, that the terms 
of Ex. A should supersede the decree 
which he had obtained against Venkata 
Eeddi. It is contended however that on 
the date of Ex. A there was no actual 
adjustment in satisfaction of the decree, 
but that Ex. A was only an agreement 
that the decree-holder would be satis- 
fied, if certain things were done in ac- 
cordance with Ex. A, which have not 
been done. x\nd it is contended for the 
decree-holder before us that there can be 
no adjustment of a decree within the 
meaning of E. 2, O. 21, of the Code by a 
mere promise to do something when that 
promise has not 3 'et been carried out. In 
this case it is admitted that the promises 
contained in Ex. A have not been carried 
out. It has been found tliat the land l)as 
not been put into the possession of the 
decree-holder as was intended. It has 
been found, and it is admitted, that the 
documents of transfer which were to be 
executed by the parties, have not been 
executed. Therefore it is represented 
that all we have in this case on the side 
of ^ Venkata Eeddi is a promise to do 
things, which he has not done, and that 
itds contended could not be accepted by 
the decree-holder as an adjustment with- 
in the rule. The words of E. 2, O. 21 


are; 

money payable under a decree of 
.J IS paid out of Court, or the decree is 
otherwise adjusted in whole or in part to the 
satisfaction of the decree-holder ” 


Mr. Lakshmana for the decree-holder 
contends in effect that a decree can bo 
adjusted to the satisfaction of the decree- 
holder by something being paid by the 
jucl^niGnt-dGbt 01 to t lio docrGo-liolclGr or 
by some property being transferred by 


the judgment-debtor to the decree-holder 
or, as I understand him by something 
being given up ;by the judgment-debtor 
to the decree-holder, hut that an adjust- 
ment cannot he made to the satisfaction 
of tlie decree-holder within the meaning 
of the rule by a mere promise that the 
judgment-debtor will do something at 
some future date, though tliat promise 
may be a legally enforceable contract. 
That seems to me to he an exceedingly 
difficult proposition to estaliiish. 

It is admitted that a decree-liolder wlio 
has a decree for the payment of Eupees 
1,000 in Ids fcavour may accept in adjust- 
ment of that decree to his satisfaction an 
immediate payment of Es. 100; but it is 
contended that a decree-holcler in whose 
favour there is a decree for the payment 
of Es. 100 cannot legally accept in ad- 
justment of that decree to his satisfac- 
tion, a promise that the judgment-debtor 
will pay to him at some future date 
Es. 1,000. The argument must go so far 
as that he cannot accept such a promise 
in whatever form it is either in a bond 
with sureties or in a mortgage deed. I 
cannot see any basis for such a conten- 
tion; butitis alleged that there is autho- 
rity to be found in LacJivian Das v. 
Damnath Kalikaviliioala (1). Thehead- 
note of that case in the rej^ort perhajis 
seems to suggest something of that sort. 
There it is stated: 

“the judgment-debtor filed a petition alleging 
that the question of the execution of^tlie 
decree had been settled out of Court by 
means of an agreement between the parties 
under which the judgment-debtor was to make a 
present payment to the decree-holder and fur- 
ther to convey to him certain items of immova- 
ble property. The decree-holder denied that any 
such adjustment as alleged had taken place and 
the judgment-debtor was unable to show that 
any part of the alleged agreement, which ac- 
cording to liis own account of it, was to be i)erfor- 
med by him had been so performed. Hold that 
such an agreement as alleged could not be sot 
up by the judgment-debtor under R. 2,0. 21, 
Civil P. C., as a bar to execution.*’ 

But I think when wo examine that 
case with care, we shall find that it is no 
authority for any proposition so wide. 

In Piggot, J’s., judgment at p. 252 will be 
found a statement 

“tliat agreement was to the effect that the de* 
cree-holder would accept satisfaction of his de- 
cree in a modified form and would abandon the 
execution proceedings which were being taken, as 
soon as four specified conditions had been ful- 
filled by the judgment-debtor,” 

1. AIR 1922 All 13=64 IC 990=14 All 2.!;S. 
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lio .at> ir.at fnlairo (h;lo v.'oidd nc-cci'o 
Siif.i >{:ia: i(;n. d he ca^e sd pxaiiiiiicd is no 
aid !'.o'’ity ior j l,o in'oposil ion a tjvo- 

to (] ) s^anethind a. t a. future dale 
cannot Ijc a.cccpicd 1)\ :v decree-holder as 
a ;na! innnediaie adjustment in 

sat js!;iv;ti> u r)i’ Ids dccrco. Walsh, d., in 
that raise made a (iii'-rai ion with aiiproval 
v.ddrdi apper.is to come from Itavia- 
I'n ^iiiui \. Tj(i sL: ni l)cvrlo]>mcnt Corj'ora- 
liC)]i Lid., LondiMi (2), a dj'cision f)f 
Sesha'^iri Ayyar and llakewell, dJ., in 
this Court. The woi'ils of that judgment 
<An which Wal di, d. relied — I quote them 
as t h e>- actually appear in 1 io vi a k r i . hJi n a 
V. K a. sic ill Dcrrlo].r,uiit Corpordiion Ltd. 
(2), not with the sliqht variation with 
Walsh, d., quotedithem — are : 

All iiK'hoate contrant would not aivt’* the 
jiKlf'jnnnt-ilonlor u right to ])le;ul .against oxcon- 
tion that thi - contract should he completed and 
that lie 'ho’.iM < lien l^a j^cniittcd to plead that 
tin? transfer^-c was only his alias and has no loons 
standi.” 

That an inchoate agreement cannot he 
pleaded as an adjustment within the 
meaning of K. 2, 0. 2i I should have 
thought need liardly be stated, as it ccr. 
tainly cannot be disputed. I understand 
an inchoate aj^reement to bo an agree- 
ment not yet concluded by the parties, 
an agreement which is still in the stage 
of negotiation,’ and it is perfectly obvious 
that a judgment-dehtor cannot claim that 
the d(*crcc against him has been ailjustcd 
to the satisfaction of (ho decree-holder 
while the iv-attcr is still in the stage of 
ncgijtiah'on. ITowevor llv. 13akshmana 
also 1 cl ICS u])on <)/ decision of Ouvgenven 
in \ il l til i i l 'll (Jd- ^Ludcili(l)' v. 

SiMarai/a Cheltia r (3). There the learned 
Judf-e understands lUnnakrishna v. Kas- 
leni Devrlopmenl Coriwraiion lAd. (2), 
to mean (hat : 

“ so long J>s:ni agreement remains executory and 
has not been fully evcciitcd, it cannot aniount 
lo an adjustment under O. 21, R. 2.” 

I think that is not what was laid down 
in liamakrislina v. Eastciii Development 
Cor 2 Mratifln Ltd. (2), and, althon^h tho 

■i. (lOlis) -13 I U S37. 
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learned indge adopted that as a projiosi 

(nui of lasy, with great respect I cannot 

agree with it. In Lodd Govindo.s v. 
luniidoss (4), Sadasiva Ayyar, J., said 

{ hat : 

” an adjintinent referred to in 0. 21, R. o Civil 

1’. C.,isa uansactlon which extinguishV-s tho 
dc iro as : nch in whole or part.” 

by sliould not a decree he extingui- 
shed by n. new contract that the judg- 
ment-debtor will do something in future, 
if the decree-holder is willing to take 
such a contract instead of the decree 
which lie has in liis liands. A promise toj 
do somethin- in future is legal considera-' 
tioii, and, if a decree-holder thinks it is 
to his advantage instead of using his 
decree, the weapon which he has in his 
liand, to .accepo in its stead a promise 
that the judgment-dehtor will do somo- 
Miingin future, or if (juito apart from 
any question of advantage, lie chooses to 
accept such a jiromisc, what is there in 
law to prevent him from doing so ? And 
w h\ sliouhl not that lie a legal adjust- 
ment ? It may well ho said that, if a, 
judgment-debtor comes into Court and 
alleges that tne decree-holder has given 
up (he weapon available in his hand, the 
decree whicl’i he can execute, and in its 
place has accepted a promise that the 
judgment-delitor will do something at a 
fuf.urc (late and if that is disputed, then 
tho evidence that tho decree-holder has 
done such a thing should bo carefully 
scrutinised. It may very well be a foolislv 
thing for a docrco-holdov to do; it may 
1)0 unreasonably generous; it may be 
likely to give him a groat deal of trouble 
in future. But, if it is proved that he 
has done so, that ho has accepted a new- 
contract in place of his decree as imme- 
diate satisfaction of that decree at the 
time of his accci)tance, tliere is no legal 
imiiodiment in the way of Ids doing so 
and thero is no justification for tho Court 

le fusing to find on proper evidence that 
he has done so. 

In tho present case tho learned District 
Bidgo has differed from tho Subordinate 
4udgc and has found as a fact that the 
docreo-holder on 3rd November 1926^ 
^\hen ho executed Ex. A, did accept as 
an immediate adjustment and satisfaction 
o Ins decree a now contract between the 
pai ties. Unfortunately tho learned Dis- 
tiict tliidgo has not discussed tho evi- 

subject. The part of his 

4. (1015)^ 23 I 7eT 
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judgmeiifc which deals with this matter 
is far briefer than it should have been; 
but he has arrived at a finding of fact, 
and, if we examine the evidence in this 
case, I do not think w^e can say that 
there is no evidence to support that find- 
ing of fact. In the circumstances it ap- 
pears that there were some reasons for 
the decree-holder entering into a new 
arrangement with Venkata Eeddi instead 
of pressing on with the execution of his 
decree. (The judgment after giving rea- 
sons and holding that the filing of the 
petition was hurried so as to save the 
deposit of one-fourth amount from laps- 
ing and discussing the evidence con- 
cluded.) It appears to me therefore that, 
although the learned District Judge has 
not discussed the evidence in this case, 
there is clear evidence to support his 
finding that there was an actual adjust- 
ment to the satisfaction of the decree- 
holder on the date of Ex. A. Whether 
that was an adjustment into which the 
decree-holder was wise or unwise to enter 
is not a matter with "which we are con- 
ceined. There is a finding of fact, with 
evidence to support it, that he did accept 
an immediate adjustment in satisfaction 
of his decree on that date. With that 
fi^fiing there is no sufiQcient reason for 
us to interfere, and, that being so, in my 
opinion this appea.1 fails and should be 
dismissed with costs. 


Anantakrishna Ayyar, J. — (Afte 
stating facts, his Lordship proceeded.) 
may state at once that I must accept ii 
this second appeal the finding of th( 
learned District Judge that there was j 
completed contract between the parties 
The wording of the agreement enterec 
into^ by the parties lends support to tin 
finding, as also the evidence of the decree 
holder given in these proceedings. Tin 
main argument advanced by the learnec 
advocate for the decree-holder, appel 
lant before us, was that the defendant 
mortgagor, had not reall^^ carried oul 
what he had to perform under the terms 
of this agreement, and that the agree 
ment only evidenced a promise on hu 
part to do something in future and thai 
sue 1 a ^omise would not be aground 
for the Court recording satisfaction o: 
the decree. I find myself unable to ac- 

^j]f^^^^ftention. On the analogy 
of S. 62, Contract Act : 


‘if the parties to a contract agree to substitute 

a new contract for the old, the contract origi- 


nally entered into between the partie? Ticed not- 
be performed.” 

If the decree-holder entered into a 
fresh cont-racb with tlie judgment -delicori 
with reference to the satisfaction of the 


decree, then, unless there be anything! 
illegal witli reference to tlic new con-i 
tract, the new contract would surely be 
a ground for the judgment-debtor apply- 
ing to the Court to enter up satisfaction 
of the decree. No doubt if the substance) 
of tlie new contract be to varv the terms 
of the decree, or to allow execution in 
a manner difterent from tha;t dii’ected by 
the decree, then, having regard to tho 
provisions of S. 47, Civil P. C., and the 
scheme of the Code as pointed out by 
the Privy Council in Kotaghiri Venkata- 
Subhamma Baov. Vellanki Vtnkatarama- 
Bao (5), the Court would not accept that 
new contract as a satisfaction of the- 
decree when in essence it purports to 
vary the terms of the decree with a view 
to enable the parties to carry out in exe- 
cution something contrary to the provi- 
sions of the decree. But when the new 
contract is not open to any such objec- 
tion and is otherwise legal, I fail to 
understand why the same should not bo' 
a ground for the defendant asking the 
Court to enter up satisfaction of the 
decree. No doubt if the contract bet- 
ween the parties was that it is only the 
actual carrying out of the terms of the 
contract that should be the considera- 
tion for entering satisfaction of tho- 
decree, then no doubt unless those terms 
be^carried out, it may not be open to the* 
judgment-debtor to apply to the Court- 
successfully to have the adjustment re- 
corded. But the contention that even' 
though there "was a completed contract 
between the parties, yet if the contract 
be to do something in future and was 
really of am executory nature, then the 
defendant could not apply to record the 
adjustment is, I think, not supported by 
any provision of law to which our Ojtten- 
tion was drawn in this case. What fhe 
exact meaning of the expression “adjust- 
ment of a decree” as used in O. 21, R. 2, 
is, has been explained by Sadasiva 
Ayyar, J., in Lodd Govindoss v. Bara- 

doss ( 4 ). The learned Judge there stated 
that 


any transaction ■which extinguishes the decree 
as such in whole or in part and results in aj 
satisfaction of the whole or a portion of the] 

5. (1901) 24 Mad 1=27 I A 197=10 M L J 
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H on the other hand, the learned 


jclccrer. in of (l,o p;. rtic ill... r rcli.-f or roli.'f-: 

^ra:il/ <I hv tin* d«.MT(>u” 

IS ai) ad jijsf nH^nt rtf f he decree. That 

of the Icaretvl dud^e was foU 
I'AVcd in .In:///- n ' v. 

( houuDunii (r,). The learned advneatn 
tin- I ho aj.jiellant h'Avever ai-enod (liat 
(ho deeisicn in Lor/, /d.i.v v. //,(»(. 

>u<ll, h,.l,h;mlnr<ilu (1) is aaa ir.-t t h is 
View. .,s my )('arned hrollier h;is ]iuinl('d 
oiil ill iil.s jiiilrmenf inst now delivered, 
(ho hea.rl-nnie In (ho io|.ort i.f (hat ease 
would ‘.oem (■> o,) heyond ( h.o (erms of 
(he adjiH(i.;enl. That would .-.com to l)o 
a casi! whore (ho docrec-holdoi- aerood t,, 
acc'pt particailar aels if aetuallv done hy 
tlie jml-ment-dehtoi' as satiaaclion of 
tlio decree whiidi lie was cn(i(led to cxc- 
cme. It is the actual perforniaiico of 
p;uticular acts nuudioned hy (he judo. 

niont-d(d)tnr dial was considered fo l?o 
the real ,!<ist of too contract between the 
parties, which would enable the judif- 
nieiifc. debtor to apjily for reenrdino satis- 
faction of tlie decree. Iltivino re.^ard fo 
tho terms of ( h;; iud.tpnont of Pif'i'ot J 
[ am not olisossed hy that decision, oii’ 

the other hand, as I have already re- 

niarked, it is open to the parties to pm. 
vide for particular acts heinif doiu', or 
iiarficiilar terms heino actually carr'icil 
out, as the consideration for tlio decree 
holder aoreein.o to enter satisfaction of 
the decree. Tlie docisim, in /i„vi,d-r/s/i„a 
V La, .fern Development Corporation Lt.l 
(21 only lay.s down, as far as 1 am alile to 
undo! stand it, that inchoate a<;reein('nl s 
could not he taken to ho tho basis for 
lecordi'iK satisfaction of (he decree. 
Unless there he a complclcl coniract 
between the (iartics, an iiiclioato a-roe 
ment would only he a stop, or slops, i,, 

the ne.eotiat.ons hotweon tho ,,arlios 
winch may ultin.aloly cm] or not e,„l in 
a completed contract. No donlit tlicrn 
arc cerlain oh.scrvatmns in tho juilLMiiont 

I./MV, ... -if. .11 ir ... J ‘'‘{-.HILIlb 


reported in M nthu VoitkUinoaMudalC 
V. >.uhoampa. ChelHar (;i), whom the 
earned Judee, Curoenvmi. J ., observes 
that a mere promise may no(. ho onou-h 
to enahlo Pideinont-dehtor to amdv 
0,. 0. ai. R. 3 ; ,,„t 

HI Ins jnd.^mont als.) uses the words 

i.ichoalea.j(reenien(/';a,!d, asl already 

lun, liked, thcio is nothin^ in law which 
would enahlo the i((il,iinK!nt.dehtor to 
roly Upon an iiiohoato a:.-;)'oeinont for re 
' cordiii'.j satisfaciion. 

•0. V I K Cal I (’ y. - - • 


I'oally meant to lay down that a 

promise. thoui;h supported by considcra 
tion and otherwise legal, would never be 
ilu' basH for an application under 0. 21 

H. 2, fbe same be actually carried 

out. ihon, with all respect, I find myself 
iin.ibh’ to agiee. In (he case before me, 

thebnnwol tlu^ agreement, coupled witli 
tho evidonco given hy tho decroe-holder 
hims(dl, make it roasonahly clear that 
the inl( iition of the jiartics as evidenced 
by tho agreomont was that the same 
should ho taken as an adjustment of the 
decree, .since' coi tain things contemplated 

h\ the jiai ties could not ho cai'ried out 
except on Ihis view of the agreement. 
If thoi’c is any douht upon this point as 
to tho meaning of (he agreement, tlie 
dooroo-holder's evidence makes ’ the 
matter reasonahly clear. No douht tho 
agreement entered into hy the decree- 
holder in tliis case seems to ho rather of 
a complicated nature; and whether he 
Nvas well-advised in having entered into 
contract in this jiarticuhir case, is 
not; hu- mo to say. Thoro is no liiniiiirt 
that, them was any fiaiid practisoa upon 
him, or (hat he was induced to sign tho 
docimicid: without knowin.g tho contents 
of the same. His deposit ion given in 
these proceedings makes it clear that ho 
knew what tlio arran.goinent was. Beiiv* 
therefore of opinion that in this case 
there was a legal eoiitraet suiiiiorted by 

consideration— a coniploted contract on- 

lored into between all tho parties in- 
terested— hy which tho decree in ques- 
tion should ho taken as satisfied and 

that the riglits of tho (larties should bo 

w-.nkod out on tlio basis of tho now 
agrooniont, (wliicli further contains a 
'lolault clauso. by wliicb the parties are. 
in ca^o o any default, allowed rocourso 
ocA\i 01 ciiniinal proooodiiigs as may 
)o < oeniod proper). I think that tho de- 
fendant was entitled to have tho relief 
prayed for by l.i.n in his application 
under R t>, q. 21 . granted to him. I 
a„ioo witli my loaniod brother that this 
aiqieal should ho dismissed with costs. 

1 -I' S., ,\r.x. Appeal dismissed. 
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Appeal No. 89 of 1929, Decided on 18th 
August 1932, against order of Sub-Judge, 
Tinnevelly, D/- 6th August 1928. 

Decree Execution — Maintenance decree 
creating charge on some items and making 
whole property liable — Security need not be 
proceeded against in first instance unless not 
doing so is mala fide A.naIogy of mortgage 

decree does not apply— Civil P. C. (190S) 
O. 34, R. 6. 

In the case of maintenance decrees providinf’’ 
concurrent remedies of a decree against tlie 
family properties and a charge on specific items 
thereof, it is not incumbent on the plaintiff to 
proceed against the security in the first instance 
unless the defendant satisfies the Court tliat the 
plaintiff’s action in not doing so is mala fide, 
oppiessive and not taken for a legitimate pur~ 
l^osc. Considerations applicable to mortgage 
decrees do not apply in such cases. [P 33 C 1, 2] 

N. A. Krishna Ayyai — for Appellants. 

C. A. Seshagij'i Sastri and S. Z^cniclia- 
pagesa Sastri — for Eespondent. 

Venkatasubba Rao, J.— The lower 

Court has made an order allowing execu- 
tion and the defendants contend that 
that order is wrong, on the ground that 
the plaintiff is bound to proceed in the 
first instance against the properties 
charged under the decree. Tffe decree 
sought to be executed is one for ma.in- 
tenance obtained by the plaintiff against 
her husband’s co-parceners. Para. 2 di- 
rects the defendants to pay the plaintiff 
maintenance at a certain rate out of the 
assets of their joint family; and under 
para. 4 some specific items of property 
aie charged with the maintenance 
awarded. The plaintiff applied in the 
lower Court by way of execution, for 
attachment of the defendant’s family 
house -an asset of their joint family but 
not an item over which the charge was 
created. The appellants’ contention is, 
that the plaintiff should not be permitted 
before exhausting her remedies against 
he security, to attach their other pro- 
pex les. The appeal raises the question 
|whefcher m the case of maintenance 

concurrent remedies, 

• ^ ® ^ rule of law which makes it 

incumbent on the plaintiff to proceed 
a„ainso the security in the first instance. 

The analogy of mortgage decrees which 
has been pressed on us is, in our opinion 
|inapplicable and no useful purpose will 
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be served by our referring to the cases 
cited at the Bar. Considerations that 
^Pply to decrees obtained by widows for 
maintenance are different from those that 
apply to mortgage decrees. The object 
of charging specific properties with the 
maintenance awarded to a widow is to 
safeguard her right and to make it pre- 
vail against persons claiming under sub- 
sequent transfers; while the decree con- 
fers on her this special right, there is no 
reason to hold that her ordinary right is 
curtailed while that very decree in terms 
provides concurrent remedies. If the 
defendant succeeds in showing that the 
plaintiff s application is made mala fide 
and oppressive and not made for a legi- 
timate purpose, the Court may, in the 
exercise of its discretion, refuse the 
plaintiff’s application a.iivd compel her to 
pursue her remedy against the security. 
But, in the present case, the facts sliow 
that far from the plaintili’s action being 
mala fide, the defendants who own ex- 
tensive property, are withholding main- 
tenance with the object of spiting the 
plaintiff. We confi rm the lower Court’s 
order and dismiss the appeal with costs. 

Reilly, J. I agree. If I may say so 
with respect, the decree made by the 
Subordinate Judge and amended by this 
Court on appeal does not appear to me 
to have been very happily worded. But 
I think there is no doubt that the plain- 
uitf (lespondent before us) is within her 
rights as given by that decree in apply- 
ing for execution in respect of the par- 
ticular arrears in question in this case 
against the assets of the joint family 
other than the chai'ged property. 


P.rv.S./M.N, 


Appeal dismissed. 
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Reilly and Anantakrishna 

Ayyar, JJ. 

S hanm ugasun dara Mitdali a r 
others — Plaintiffs — Appellants. 


and 


V. 


S. Batnavela Mudaliar — Defendants 
— Respondents. 

Appeal No. 464 of 1928, Decided on 
23rd March 1932, against Sub-Judge, 
Chingleput, D/- 13th November 1928. 

Civil P.C. (1908), S. 144 — Test is restora- 
tion to injured party — Benefit to opposite 
party immaterial — Money ordered to be de- 
posited for obtaining stay — On success of 
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appeal money though not withdrawn by other 
parly was refunded with interest. 

It tilt' wliicli lia*^ lu'en caii.^od to u 

I'artv wlio h:i> hrcii nlliinali'ly siiCL‘e:;>fnl as the 
final r''-ult nf the litigation, that t In' Court scok.s 
to rcrnedv hv virtno of )»rocc(‘(lin‘ 4 s t.ikcti in res- 
titution. t^inh a I'arty is to he [•laced, so far as 
it inav he (1()Q(‘, in the same j)o>ition whieli ho 
would liave occupiod liad Tiot the injury boon 
done to him. 'J he fact that the other party has 
eained no advantage does not alfect theques- 

Ti,,,,. IPMTCIJ 

llenco ai'artv against whom a decree was 
passed was (M'dered to deposit half thij amount 
ill (,’oiirt as a condition for obtaining .^tay of ex(‘- 
cution and was successful in ap[>(‘al was held 
entitled to the la turn of the dc[*osil made with 
interest though the other [•arty had not with- 
drawn the d<q)o>il which lie was authori/.ed to 
do on furni'hing sceiirity: A I U Ithi'J J'ot 

5:M; .1 I /*’ I'.hJo I'oin aiH; 21 C L A 4 07 and 
A L R l'd22 V C 2ul), licl. on.; *1 I ll 1925 
Jio}n Mid, y.'c/. II‘ 

N. N. SrinirtJsa Atji/ar and G. Jatja- 

(lisa Ayijdt — Ai)i)ellants. 

Reilly, J. — In 0. S. No. 5 of 192*2, on 
the tile of the Sultovdinate dudge of 
Chingleput, the appellants as trustees of 
a certain temple ohttiined a decree for 
money against dt'fendant 1 and otheis. 
Defendant 1 among others api)ealed to 
this Court tigainst that decree in Aitpetil 
N(^. 218 of 192o. Tending that ai)peal, 
defendant I apjdied for stay of execution 
of the Suhordinato dudge's decree, the 
amount of which we tire told hy the 
date of his aiipeal with interest had 
come to about Rs. 7,000. The tiiiiiel- 
lants oi)i)osed that stay tiiiplictition, and 
eventutilly an order was made hy dack- 
son, d., on the stay petition that execu- 
tion would he sttiyed if defimdant 1 paid 
into Court Rs. 3,500 and gave security 
for the remainder of the decree and that 
if the Rs. 3,500 was paid into Court in 
accordance with the order, then the ju'c- 
sent a|)pellanls should lie allowed to 
draw it only on giving security for that 
amount. Defendant 1 paid that Ruiiecs 
3,500 into Court and gave security for 
tln^ remaindi’r of the decree, and ( here- 
ufion execution of the di'cree against him 
and the other did'endants was stayed 
pending the appeal against that decree to 
this Court. T)Ut although defendant I 
[laid that Rs. 3,500 into Court, it ap- 
[)ears that the pri'sent aiifiellants luiver 
gave security for the amount, and so 
they never witlidrew it from Court. Tlie 
apia‘al of defendant 1 and otheis against 
the Suhonlinate rludg('’s di'eri'c for 
mone\ was succi'ssful so far as dideiulant 
J and some of the other defendants were 


concerned; and after his success defen- 
dant 1 applied to the Subordinate Judge, 
in wliose Court the Rs. 3,500 iiad been 
deposited by him for restitution. He 
claimed the Rs. 3,500 with interest upon 
it. The Subordinale Judge made an 
order that the Rs. 3,500 should be paid 
back to him and that the [iresent appel- 
lant.s should ])ay interest at (> [ler cent 
on that amount as part of the restitution 
to be made to defendant 1. The present 
appeal is against that ordm* so far as it 
directs the present a})[)ellants to pay in- 
tere^t on the Rs. 3,500 to defendant 1. 

It is urged for the apiiellants, first, 
that they never compt?lled delendant 1 
to ])ay that amount into Court, and 
secondly, that they never got any benefit 
out of it, as they never withdrew the 
amoimi from Court; and for both those 
reasons it is contmuled that although 
defendant! is entitled to get back the 
Rs. 3,500, he is not entitled to any inter- 
est as part of the restitution now due 
to him. I cannot agree with the sugges- 
tion that the [layment of the Rs. 3,500 
into the Subordinate Judge’s Court by 
defendant 1 was a voluntary payment. It 
is true that the appellants by the time 
defendant 1 came to this Court for an 
order for stay of execution had not taken 
any i>roceedings to execute their decieo. 
But tlu're was a decree fiu‘ money stand- 
ing against defendant 1, which he knew 
might be executed at anv moment 
against him, and ho was quite within his 
rights in coming to this Court and ask- 
ing that, pending ids appeal against that 
decree, execution ndgiit bo stayed, ^^ hen 
the present aiqadlants got notice of that 
apj)! icaiion, they did not consent to th© 
decree being stayed on security under 
R. 5, O. 11, and they were quit© 
within their rights in not consenting. 
Nor did they disclaim any intention of 

executing their decree. 

On the contrary tiiey asserted their 
right and intention to execute it. Jack- 
son, J., stayed execution of that decreo 
on certain terms; lie made an order that, 
if there was to be any stay at all, 
Rs. 3,5(10 must be paiil into the Subordi- 
nale *1 uilge s Ciuirt. That order was ob- 
viously intended for the benefit of th© 
[iresent appellants and must have been 
made at their instance. It certainly 
would never liave been made, if they had 
disclaimed a desire for any such order. 
In the circumstances 1 think it is im- 
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possible to say that defendant 1 made 
the deposit of Es. 3,500 in the Subordi- 
nate Judge’s Court as a voluntary pay- 
ment. Defendant 1 bad to pay that 
amount because a decree, which the ap- 
pellants were prepared to execute and 
declared that they intended to execute, 
had been wrongly made against him, as 
events have turned out, and for the 
time from the date he made that pay- 
ment until the disposal of the appeal 
against the decree he was deprived of 
that money. Having been deprived of 
his money as the result of a decree, 
which the appellants insisted on execu- 
ting, but which turns out to be wrong 
he is clearly entitled to restitution. 

Mr. Srinivasa Ayyar, who appears for 
the appellants here, does not deny that 

restitution in such .cases, if it is to be 

complete, must often include not only 
the actual money which has been de- 
posited but interest thereon, and that is 
provided by S. 144, Civil P. C. But he 
contends that, when we are trying to as- 
certain what isthe exact restitution which 
should be made in such a case, whether 
it should be the money deposited alone 
or the money with the addition of inter- 
est upon it, the test to be applied is, not 
the injury which has been done to the 
judgment-debtor who has had to pay the 
amount under a mistaken decree, but the 
benefit which has been obtained by the 
other party, or at least that no interest 
should be ordered where, although the 
judgment-debtor has suffered an injury 
in consequence of such compulsory pay- 
ment, the decree-holder has not derived 
any benefit from it. It appears to me 
that that is not the way to apply the 
principle of restitution, which is recog- 
nized in the Code. The provision in the 

Code is to be found in S. 144, which lays 
down that : 

in so far as a decree is varied or reversed, the 
Court of first instance shall, on the application 
of any party entitled to any benefit by way of 
restitution or otherwise, cause such restitution 
to be made as will, so far as may be, place the 
parties in the position which they w'ould have 
occupied but for such decree or such part thereof 
as has been varied or reversed.” 

Now, reading that i^rovision in its 
oi inaiy plain meaning, the restitution 
mentioned appears to me to be on its 
face the restoration to the injured party 
of what he has lost, not primarily the 
deprivation of the other party bf what 
he has wrongfully gained. It is the 
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party entitled to restitution who can ap- 
ply to the Court and claim the help of the 
Court in the matter : it is for his benefit 
that the provision is introduced. Tim 
restitution must be such as will put the 
parties in the ])osition which tliey would 
have occupied but for the wrong decree. 
The party who is to be assisted by Court 
must be put into the position which he 
would have occupied but for the wrong 
decree. Is it an answer to that provision 
to say that it cannot be given effect to 
because the other party happened to gain 
no benefit by the wrong decree or order 
which had been made ? I can see noth- 
ing in the section to lead us to suppose 
that it can be defeated in that way. 
And, if we go further into the section, 
we find the words : 

For tins purpose the Court may make any 
orders, including orders for the refund of costs 
and for the payment of interest, damages, com- 
pensation and mesne profits which are properly 
consequential on such variation or reversal.” 

Take damages : Can it be suggested 
that the measure of damages in such 
cases is, not what the wronged party has 
suffered, but what the other party has 
gained ? Take compensation : Is the 
wronged party to be deprived of compen- 
sation merely .because the other party 
has made no actual profit out of the mis- 
taken decree or order, which is after- 
wards reversed ? I think, if we read the 
section in its natural way, it will be 
found to be directed to the benefit of the 
wronged party and its object to be, so 
far as possible, to put him back into the 
position in which he would have been 
but for the wrong decree or order, which 
is afterwards reversed. Surely that is 
how the matter should be treated. The 
Court unfortunately by a mistaken decree 
has done a wrong to the judgment- 
debtor. When the Court has done a 
wrong, it is the Court’s duty, so far as 
possible, to put it right. The Court is 
not directly interested in depriving the 
other party of a benefit which he may 
have got from a mistaken order or decree. 
It is the wrong that has been done which 
the Court should wish to put right. The 
actual benefit which may have been 
gained by the other party may often be 
almost impossible to estimate ; but that 
is not the matter in which the Court is 
interested. If we look at Rodger v. The 
Comptoir D* Escompte de Paris (l), in 

1. (1871) 3 P C 405=40 LJPCl=:24LT 
111=19 W R 449=7 Moo P C (n s) 314. 
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\v)iic‘li tliis matter di'^cu^sed by 

T.ord Cairr.^, T tbiiik it will be S('en that 
it is (lie wron.i; which has iu'on dene by 
the mi-taken oi'der oi’ decii • witli which 
jlhf* C’rnivt is i>i’i tnai'i I y concerned and 
which the Court must, always wisli to 
loctity. not the incidental ad\anta.L;e 
Vvhicli llie other ]>artv may haye l)cen 
,f( »i t u na te mionch to col. That ]u-inci)»le 
'has h('cn a]’)dicd in a ca^e somewhat like 
.this. I)iilu Juirn y. JUaiKt udiul , A. I. 11. 
IhJh put. oGd. There tlu^ plaintitT was 
mad(‘t > jiay inlei-est as ])tirt of tlic resti- 
tiitio!i{)i the money deposited by the 
flef('ndanf towards I lie decree, not only 
from llu‘ date when the plaintiff drew 

tliat money f»’om Court, hut from a much 

% 

earlier date, wlam the defendant luid do- 
]n)- ited it in Court , ali luuuAh it was re- 
ju'esented that Ix'tween those two dates 
the plaintiff had ^ot no benefit whatoyer 
from the money. 

]hut it happens that in this case tlie 
prC'Cnt a))pelhuiis are not at all in a 
strcju'-* position for uru;ini; that they got 
no l)cnid!t from defendant I’s deposit of 
Rs. Ft is ui-ged foi’them that they 

got no Ivenefit from tliat hecauso for some 
reason they found i t inconyenient to glyo 
security and draw t hat money. Can we 

4 ^ 

jvropcrly say that they got no l)enelit 
from the money simply lu'causo tliey did 
not choose, or ^yere eyim unable, to giyo 
security ? ^Ve know tliat. they did not 

% 4 

giyc it ; hut the moment they choose to 
giyo security or ^ycre al)lc to giye that 
security they could take tlio money out 
of Court. And, as jiirt of tlio decree 
amount due to tliem \yas in Court lauidy 
for them to put t heir hands uiion it t he 
inoment they succec'ded in the apiieal, if 
they did .succeed in it, tliat was clearly 
a henelit to them, as was recognized in 
IJird P>hai DaJn/a PJiai v. Alunclchil 
liitnchhod (2). Tn my opinion, if \yo had 
to tlecido I his case on the basis whether 
the appellant s liad got any henetit by the 
deposit of the Us. ^, 000 , f tiiink we 
should luiA’o to find thattheyluul deriyod 
at least some henelit from tliat di'juisit. 
Jliit. in m\' o])inion t hat it is not the ju’o- 
jier test. HMie prop<'r test is \yhether 
defiuidaiit I has heim injured or d('))riyed 
of his legal right in ri'spc'ct of that 
]v a which ho liad to (h'posit in 

conseciiu'nce of the Ny I'ong decree oht.ained 
against him liy tlu' appellants, in my 
opinion lie was injun'd by hayim*; to 
" g. A J Iv 1‘J'is I’kuu 1 C 7l‘k 


make that deposit, and he cannot be pro- 
])erly compensated for that injury by the 
mere return of the Ks. 3,500. If he is to 
he compensated, if he is to get restitution 
within the meaning of S. 141 of the Code 
lu* is entitled to get interest also. In niy 
ojnnion tlic order of the learned Subordi- 
nate Judge is right, and this appeal 
should he dismissed. 

Anantakrishna Ayyar. J. — I agree. 
(After stating facts, lii:s Ijordsliip pro- 
ceeded). B'd'orf^ ns it was contended 
l)y the learned adyoe:ite for the appellants 
that on a ])roper construction of S. 144, 
Ciyil P. C., all that the Court could 
direct tlio unsuccessful »locreo-lioldo)‘- to 
do was to restore any henelit that they 
might haye derived by yirtue of the de- 
cree tliat w:is suh-'?(]uontly rcyersed by 
the appellate Court. In sup{ioi’t of that 
ar.i^ument the learned adyocate drew our 
attention to some reported decisions. In 
my yiew, that is not tlie proper stand- 
point from which lliiscase is to ho looked 
at, in order to arriyeata correct decision 
on the ]K)int before us. The principle of 
restitution is based u]ion the legal maxim 
that the act of the Court shouhl injure 
none: (tclns curiite }h’)niiu'?n (jraViihit. 
That this is the principle is made clear 
liy the judgment of Lord Cairns in 
JiOiJih^r y. 7Vu‘ Coiupfoir Escoinptt^ Dc 
Pitrfs (l) \yliere llio principles that ouglit 
to goyern Courts in directing restitution 
in such casi's ore discussed. I do not 
])ro]>nso lo road all tlie passages, though 
many of them vyould ho releyant to the 

4 

])oint Ix'fore mo. The following are 
among the releyant ]>assagos occurring in 
that judgnumt: 

“it contoinkHl. on the part of the respon- 
(loiUs horo, lli.it the principal sum being res- 
toroil to the ]nesont petitioners, tliey have no 
right, to recover from them any, interest. It is 
obvious that, if that is so. injury and very giavo 
injurv, will l»o done to the pt'titioners 'I'hcy 
will li)V reasoii of an act of the t'ourt have paid a 
sum wliieh it is now asecilained was ordered to 
he naid hv nii-l.da^ a'ld wrongfuUv. Thev will 
iceovtM' that sum after the l.ipse of a considera- 
ble time but they wilt reeover it witliout the 
ordinary fruiis whieh are derived from the enjoy- 
ment id uionev. ihi the other hand, those 
fruits will have Iv'eu eujoyed, oi' may have boon 
eujo\ed, b\ Ihi' perron wlio mistake and by 
wrom' obudiu'd possession of the money under a 
judgment whii hhas been reversed, isomv l.ieie- 
fore as ju ineij'le is eoiH'erneu, tlneir T-oul-hit^^ 
have no doidd oi or he'ilalion in saying that 
injust iee will l>e done lo the p.-titivUieis, and 
that, the nerfi'cL judieie.l determination which it 
mii.t be the objeeL of all Courts to arrive at will 
not have been arrived at unless the persons who 
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have had tlieii' money improperly taken from 
them havet’ money restored to them, with in- 
terest during the^ime that the money has been 
withheld” see pp. 475 and 476. 

Now as I read those passages, it seems 
to me that it is the injury which has 
been caused to a party who has been 
ultimately successful as the final result 
of the litigation that the Courts seek to 
jremedy by virtue of proceedings taken in 
irestitution. Such a party is to be placed 
ISO far as it may he done in the same 
■position which he would have occupied 
jhad not the injury been done to him. If 
'that is the principle then I think the 
answer to the question before me is quite 
clear. Defendant 1 was, as a result of 
the proceedings, taken by the appellants 
in pursuance of a decree, which was ulti- 
mately reversed, directed to put into 
Court a certain sum of monev. If that 
decision had not been passed, defendant 
1 would not have been deprived of the 
use of the money, and the injury done to 
him therefore could be remedied only by 
paying him back not only the principal 
amount of that money but also some 
compensation for the deprivation of the 
use of the money from date of deposit to 
date of judgment of the High Court re- 
versing the lower Court’s decree. The 
wordings of S. 144 also make this x^oint 
clear. The section is not drafted merely 
with a view of depriving the decree- 
holder in the prior litigation of any bene- 
fit which he has actually in fact derived 
from the decree, but the section is draf- 
ted with a view to benefit, by way of 
restitution or otherwise, the party who 
had been injured by an act of Court 
found to be ultimately erroneous. The 
section says: 

‘Tn so far as a decree is varied or reversed tbe 
Court of first instance shall, on the application 
of any,.- party entitled to any benefit by way of 
restitution or otherwise, cause such restitution 
to be made as will, so far as may be, place the 
parties in the position which they would have 
occui^ied but for such decree or such i^art thereof 
as has been varied or reversed.” 

I therefore decline to accept the con- 
tention raised before us by the learned 
advocate for the axDXDellants, that we 
should view the case from the standpoint 
o the benefit that the appellants actuall^^ 
derived fiom the decree they obtained in 
the first Court. The learned advocate 
emphasized on the words so far as may 
be” occurring in the section. As I un- 
derstand the section, those words have 
no relevancy so far as the point now be- 


fore us is concerned. It may happen 
that in very many cases restitution as 
ordinarily understood, is impossible. 
Property may have been sold and pur- 
chased by bona fide strangers, and in 
some cases it might be impossible to res- 
tore in specie the property of which the 
defendant might have been dei>rived. In 
such and similar cases, justice requires 
that the injured party should be restored 
if not to the very tiling of which he was 
deprived, at least to as much of its equi- 
valent as can be given to him in the place 
of the thing the restoration of which has 
become impossible. The subsequent 
vvordings of the section namely: 

“the Court may make any order .... for 
payment of interest, damages etc.” 

make it clear that it^ is the injury that 
defendant 1 suffered that has to be com- 
pensated for in a case like the present. 
The learned advocate for the apipellants 
referred us to some cases which he stated 
were inconsistent with the view that I 
am inclined to adopt in this case. On a 
careful perusal of the cases to which our 
attention was drawn, it is clear that 
those cases do not establish the proposi- 
tion he contends for. I must remark 
that in properly understanding the ex- 
pressions used by learned Judges in par- 
ticular cases we ’must not forget to in- 
quire what exactly was the relief that a 
party was actually claiming before the 
Court in such proceedings. If as a 
matter of fact a person in the position of 
defendant 1 claimed only interest from 
the time when the decree-holder actually 
drew the money out of Court, and was 
content with claiming the same only, and 
did not claim compensation from the 
time when he parted with the money, 
then the remarks occurring in judgments 
dealing with such contentions should be 
understood only with reference to the 
prayer actually contained in the petition 
before the Court. As far as I am able to 
see, the passages in the judgments re- 
ferred to us do not lay down that a per- 
son in the position of defendant would 
not be entitled to anything more than 
the benefit which the decree-holder ac- 
tually got by virtue of the prior decree. 
On the other hand, our attention was 
drawn to two cases Dalu Bam v. Bama- 
nandy A.I.B. 1929 Pat. 593 and Birabhai 
v. M anek Lai (2), both of which support 
the position* contended for by defendant. 
In Hirahhai v. Manek Lai (2) the money 
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in Court for sonic time. The dccreo- 
hol(l(‘r had no Ixmcfit in the sense that 
In' was ahlc to make interest out of that 
nniiH'v, as dni inj4 the jieriod in question 
Th(‘ nn)ne\' was lyin;4 idle in Court: y(*t 
the learned Judges d(‘eid(‘d tliat the 
deeree-holrler was hound to tiay interest 
lor tin' [x'liod dui'ini^ which money was 
l\ inL| in Court. To use the words of the 
jud.eiueni : 

'I’ln* (!'•< lias liad tlio a(lvanta<^x* of 

llic nioiic\ Ivina in (’oiirt until the appeal was 
jitMid and that \sr)uld he a sutlieient jidvanta^e 
to e ua l)le d'-f'-inl i n t 1 to succeed . ” 

fn tlu' otln'r case /. li. 1929 Pat. 
o93, the (It'crec-hohh'r was directed to 
withdraw the money from Court after 
furnishing security, and in that respect, 

t.liat case is vi'ry similar to the one he- 

% 

foie us. The learne<l dudi'es dt'cided that 
even in such a case tlie decree-holder was 
liound to [lay intei*est to the d('fendant 
on the amount for the ])eriod during 
which the money was Ivini* idle without 
the decree-holder havintf furnished secu- 
rity. If the test is the injury done to 
the defendant, tlien the circuinstance 
that the decri'e-holder considered it to 
liis henelit in any ])articular case not tc 
actually draw the money out of Court 
hut to haye it ready in Court, would not 
make iiny dillerence, and I am not at all 
satisfied that it will not he to the hciu'lit 
of tlie decree-holder to haye an order in 
his fayour tliat the money is to lie in 
Court and that he can draw it at any 
time on furnishing security. In tins 
particular case that it was a henelit to 
the decree-holders to haye money ready 
in Court is clear to me from another 
circumstance. J'A'identU' d(9('ndant i 
wanted to haye stay of execution in res- 
Iiect of the whole decree. The huirned 
Jud^e was inclined to j^rant stay on de- 
fendant 1 furnishing security in respect 
of a moi('ty of the decree amount. Tho 
order jiassed hy the learned dud^e with 
ref('renc(' to the ollu'r moiety, is. in my 
view, entirely due to the retiuest made 
l^y the (h'creo-holders that money may he 
directed to he paid into Court and that 
they should be allowed to draw the same 
on furnishin ;4 security. If such a thin ;4 
was not to their benefit, I am unable to 
understand why they wanted such orders 
to he made with reference to that moiety 
of tlio decree amount. Therefore tho 
questioii of henelit to tho decree-holder 
is, in my view, entirely immaterial and 
irrelevant for the puiqioses of tlio present 


case; and even otherwise, in the present 
case I am clear that there was an order 
which was (as alreacly stated) to the 
benefit of the decree-holders; and conse- 
(luently, havint^ jtot a benefit, it does not 
lie in their mouths to say that they arc 
not liable or res|)onsible for having de- 
pi'ived defendant 1 of the use of the 
money during the period. In addition 
to tlie case in liOflger v. The Covipioir 
D psc 07)1 pie dr Pann (l), I wish to refer 
to the observations of Sir Barnes Peacock 
in II n no Chuiider lloy Chojcdhury v. 
Soonidhonee Dehin (3), at ]). 992 : 

It is the legal vffoct of a clocrco of reversal 
that t)u“ party against wlioin tho docTOo was 
given is to havt* restitution of all that he has 

he(*n dvprivvd of iindor it A Court of 

ap[)eal does not nocessarilv enter into tiie (pies- 
tion, whether a decree, which it is about to re- 
verse, has hcon exi'cuted or not. Uhe decree of 
reviTsal necessarily carries with it the right to 
restitution of all that has been taken under tho 
(‘rroTK'ous deerc'e, in tlu* same manner as an 
ordinary decree carries with it a right to have it 
('X('cuted; and 1 should have considered that a 
decr»*e of reversal necessarily authorised the 
low(‘r Court to cause restitution to be made of 
all tliat the party, against whom the erroneous 
ilecri'i’ had been enforced, had bei'ii deprived bv 
reason of its havirg been enforced ; see also tho 
further observations at p. 093.” 

I wish also (o refer to the observa- 
tions of Sir .\shutosh Mookerjeo, J., in 
Ashntosh y. U pe)id ra {A), at 474 ( 0 / 24 
(■'. L. /.) wlu're the learned Judge after 
I’cferring to the decision in Ixodget' v. The 
Compioif' D' Kseorn pte de Pa ri s (l), em- 
phasises on the correct principle tinder- 
lying the whole discussion, namely, that 
it is the legal injury that is done to tho 
jierson in the iiositiim of tho defendant 
that is sought lobe remedied in such cases: 
see also a lah'r Privy Council decision in 
Jai Perhama y. Kedar NatJi Al a 7 'wa ri 
(e5). [ think it is enough for our j)uriioso 
to he guided strictly by the ])rovisions 
of S. 144, Civil P. C,, and having regard 
to its wordings, i think that defendant 
I is entitled to tho benefit he claims in 
the present case, namely interest-^ -as 
for the use of the mone\ — cd which lu' 
has h(>en deprived, for tho inniod during 
which that money was not available to 
him, he haying been directed to part 
with that money, by a decree that has 
been ultimately' reversed as erroneous. 
I agree that t he ajq^eal must be dismissed 
but without costs as noboily* appears 

3. (1808) Bong L U Sup Vol 986==9 W 1^02. 

•1. (191G) 38 1 C 17=24 C L J 4G7. 

5. A I U 192 2 P C 2G9=G9 I C 278=49 
851=2 Pat 10 (P 0). 
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for the respondent. In order to make 
matters clear, I should add that defen- 
dant 1 claimed restitution ^vith interest 
at 12% and the learned Subordinate Judge 
was — in my opinion — right in having al- 
lowed him only interest at 6%. 

p.R.S./m.N. Appeal dismissed. 

^ A. I. R. 1933 Madras 39 

Ramesam and Madhavan Nair, JJ. 

B. M . M . S . T. Vyravan Chcttiar — 
Appellant. 

V. 

Official Assignee of Madras — Res- 
pondent. 

Original Side Appeal No. 98 of 1929, 
Decided on 8th March 1932, against 
decision of Waller, J., D/- 8tli October 
1929. 

Contract Act (187 2), S. 141 — One of joint 
promisors paying entire debt — He is not 
surety nor entitled to subrogation in place 
of creditor in respect of securities held by 
latter — Contract Act (1872), S. 126. 

Persons who are jointly and severally liable on 
promissory notes are not sureties under S, 126 
of the Act, nor do such persons occupy a posi- 
tion analogous to that of a surety strictly so 
called to attract the pro^visions of S. 141. Hence 
where one of such joint promisors pays the en- 
tire debt he is not entitled to the benefit of any 
securities which the creditors may have held 
against the person whose debts were discharged: 
Duncan Fox & Co. v. North & South Wales 
Banh^ 6 A C 1, Expl. and Bel. on.; 15 Rom 48, 
Dist.; English cases referred. [P 42 C 1,2] 

K. S. Krishnaswami Ayyangai — for 
Appellant. 

O. T. G. Nambia ? — for Respondent. 

Ramesam, J. — The facts out of wRich 
this appeal arises may be stated as fol- 
lows: Two Chetties R. M. M. S. T. Vyra- 
van Chettiar who is the appellant be- 
fore us and M. A. R. N. Ramanadhan 
Chettiar carrying on business under the 
vilasam of M. A. R. N. were in the habit 
of borrowing from the banks in Madras 
on joint promissory notes and utilizing 
the amounts in equal shares. There 
w^ere two such promissory notes with 
which*we are concerned. On each occa- 
sion the amount borrowed w^asRs. 50,000. 
The total amount borrowed being one 
lakh, each debtor took Rs. 50,000 for his 
own purpose. The dates of the two 
notes are 8th July 1924 and 22nd April 
1925. On 3rd August 1925 M. A. R. N. 
was declared insolvent. It is admitted 
that the insolvent paid interest on his 
share of the debt on 8th July 1924, 8th 
October 1924 and 8th January 1925. He 
had certain shares in the Indian Bank 


from \vhorn those debts were - borrowed, 
and under Art. 19 of the Articles of As- 
sociation of the Indian Bank, the bank 
had a lien on the shares. After the in- 
solvency of Ramanadhan Chetty, the 
hank demanded payment from the appel- 
lant and he paid the whole debt. In 
respect of the moiety of the insolvent’s 
debt he now claims to be subrogated to 
the beneht of the lien which the Indianj 
Bank had over the shares, and this is 
claimed under S. 141, Contract Act. Thej 
Official Assi gnee representing the insol- 
vent claims that the shares had vested 
in him free of any such lien. The 
matter came on before our brother 
Waller, J., and he found that no specific 
agreement as was alleged by the appel- 
lant to the effect that each debtor was to 
be surety for the other in respect of his 
moiety of the debt was made out. He 
therefore dismissed the application. 
This appeal is filed against his order. 

We entirely agree with the learned 
Judge that the evidence does not make 
out any specific agreement between the 
parties to the effect that, though as bet- 
ween the Indian Bank and the debtors 
they \vere jointly and severally liable, as 
between themselves each should be re- 
garded as a surety for the other in res- 
pect of his moiety of yie debt. Under 
the Contract Act the contract of guar- 
antee is confined to cases where the 
guarantor agrees with' the creditor to 
discharge the liability of a third person 
in case of his default. Cases where, on 
the face of the contract two persons are 
both jointly and severally liable, do not 
fall within the definition. In other 
words, the contract of guarantee as de- 
fined in S. 126, Contract Act, is confined 
to cases of suretyship strictly so called. 
In Duncan Fox & Co. v. North Sc South 
Wales Bank (l), Lord .Selbourne, L. C., 
distinguishes between three kinds of 
cases at p. 11. The first case there men- 
tioned is the only case covered by the 
Contract Act. The second and third 
cases there enumerated are cases of 
suretyship loosely described as such. The 
second case is a case where there was an 
agreement betw^een the principal and the 
surety only, the creditor being a stranger 
to it. The third case is a case where, 
without any contract of suretyship, there 
is a primary and secondary liability of 

1. (1881) 6 A C l=5dL‘j Ch 355=43 L T 706 
=29 W R 763. 
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two Iversons for one nncl tlio same debt, 
the (lel)t as iDctween the two heiii^* of 
one of t liO'^o per'=^o?i> onl y, aiid not oqualiy 
of both. Aft( r ciimiiiat iny^ t be cases of 
snietysliij) shdclly socalb'd, I bo no))lo 
l><»rd discii-^-es j! t p. Ji2 bow far tiie per- 
son secondarily li:il)le as sin’oly is en- 
fifb'd (o be sri brriyated to tlio idybts of 
lht“ crc'ditor in I be second mid third 
cas*-<. He ]ef(‘i-s tolaird Eldon’s dictum 
in Youjujc V. llriDioU (i>j (;it p. (nSD) and 
finally winds up by sayiny that even in 
tbes(,*coi!d ami tliiial ca-os the surety 
has sfonc riylit to be placed in the shoes 
^'t tin' cri'ditor wln'ie be )):iid the 
amount. The learned aiKocate for the 
appellant slivinydy r('li( (l u[)on this dic- 
tum and also the case in ir/7//n?j/ House 
V. Hra^ljord lioiil-iiuf Co. Ltd. (d). J^ut 
in this case there is an express ayree- 
nient between the iiartie-. He also re- 
leri'en to ItoAslatt on Priiudpal and 
(Surety, p. i. ]»ut the passayc at [i. 7 
relies on the case \n Dtiucun k Co, 

V. North k South II oles InDik (l) and 
does not carry the statement of the law 
y n cl it. To inak'o this j>;issaye ap}>li- 
eable, the case must bo one wliere (ho 
debt must lie wholly of one and not 
(Kjually of both. The whole foundation 
for the eciiiitable doctiune of the Enydish 
Courts of Equity is t he ar^mne?it of Rir 
Samuel Eomilly in Ch (nfihonie v. Su'i)i- 
hur?ic (i). That \vas a c:i-;e of contract 
of yaiarantec in the strictest sense of the 
teian. So also the cases reported in 
lounge V. lieyncJI (‘2) and Monypcinuf 
V. i\[o)iy penny (5). l^tr. K rishnaswami 
Ayyanyar relied on Sheldon on Subroi^a- 
tion, S. 1()9. ]^ut that section does not 
very mucli help the appellant. 

The openiny^ sentence shows that oven 
in some States in America (Cooryda, Ala- 
bama and \orinr)nt) rii^ht of subro‘_^ation 
amond the parties joint ly bound as prin- 
cipals is denied, thoiiyh in other States 
such riyht of subroyeitien seems to have 
Ijccn rocoi^ni/ed. There is no case in 
England where the Courts have 'gone to 
this length. On the other hand, the 
statement of the law in DiDican Fox k 
Co.\, North k South llhr/cx n,fnk{[) 
makes it subject to the limitation that 
the debt should not bo equally of both 
The case in (lorerdhun Dos Gokuldos 


2. Kov R('j) 8!). 

(i8;)4) a u bsc,. 

■I. M Vos ICO— 9 R R 201. 

0. (1859) 121 R K 2:iS=::i Do G A J 672. 


7>jpal V. The Bank of Bengal (6), is also 
a case of contract of suretyship strictly 
soccilled. Tiie only' j)oint held there was 
that unless tlie surety pays down the 
whole money lie is not entitled to the 
transfer of the security. We are not 
I>rcpared to extend the legal position as 
laid down in Imiglish cases on the mere 
y 1 1 ^3 cases cited in Sheldon. 

The apjioal fails and is therefore dis- 
missed with costs. 

Madhavan Nair, J. — (Hi.s Lordship 
aft Cl* stating facts jiiul contentions raised 
j)i*oceeded ). In the application in sup- 
port of his claim, the appellant relied on 
two specitie agreements of suretyship — • 
one agref'UK'nt each time the money was 
borrowed alleged to ba\e been entered 
into bi'i ween himself and the insolvent. 
Tn his evidence he set up a general 
cimtom ’ amongst t he Nattukottai Chet- 
ties tliat in such borrowing transactions 
each horrower becomes surety for tho 
amount taken by the other. Tho learned 
Judge behl neitlior the agreements” set 
up nor the custom” was lu’oved and 
so dismissed the petition. On the evi- 
dence it is not seriously contended that 
tho learned Judge’s conclusions arc in- 
correct. The evidence does not establish 
tho agreements of guarantee set up nor 
does it sujiport the alleged custom. 
Ss, LlO and Lll, Contract Act, regulate 
as against the principal debtor the rights 
of a surety who ]>erforms or otherwise 
discharges the liabilities of the principal 
debtor. These sections are as follows: 
(His Lordsliip after quoting Ss. 140 
and 141 proceeded). S. 140 lays down 
a general principle of which the most 
important practical application is to bo 
found in S. 141: see Pollock and iSlulla, 
p. 479. Under S. 141 a surety is entit- 
led to tho benent of ovorv security which 
tlic creditoi* has against tlio principal 
debtor. This was tho section relied on 
by the api^ellant lieforo Waller, J. If 
this section applies there can he no 
doubt that the appellant is entitled to 
claim a charge on the shares of tlio luvnk 
hold by’ it (tho creditor) as a security 
against tho insolvent. 

Having regard to tho finding of tho 
learned Judge and our opinion tliat the 
agreemenis set up by the appellant have 
not lieen proved, what is now urged is 
not that S. I ll, Contract Act, is directly 

1 Mil ^ T‘\l ^ lll’_i' liL f ho general ] ir inci- 

C. {18'Jl) 15 Boin iS. 
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pie of equity underlying that section 
would apply to the appellant who 
though he is not a surety strictly speak- 
ing occupies a position analogous to that 
of a surety; and since he has admittedly 
discharged the liability of the insolvent 
by paying the creditor his portion of the 
debt, viz., Es. 50,000, he is in equity en- 
titled to tlie benefit of the security held 
by the Bank (the creditor), against the 
insolvent. This argument is sought to 
be supported by the decision in the well- 
known case of Duncaji Fox k Co v. 
North k So 2 ith Wales Bank (l). It is 
doubtful if this argument was put before 
the learned Judge but it is stated that 
the case was quoted before him. The 
question is purely one of law. It was 
held in that case that: 

“ the acceptor of a bill of excliange knows that 
by his acceptance, he does an act which will 
make him liable to indemnify any indorser of it 
who may afterwards pay it. The indorser is a 
surety for the payment to the holder, and hav- 
ing paid it, is entitled to the benefit of any 
securities to cover it deposited with the holder 
by the acceptor. He is so entitled whether at 
the time of his endorsement he knew, or did not 
know, of the deposit of those securities. The 
surety s right in this respect in no wav depends 
on contract, but is the result of equity of in- 
demnification attendant on the suretyship.” 

The facts of the case were these: E. k 
Sons offered a bill of exchange for a por- 
tion of the price due from them for a cargo 
of corn purchased from D, k Co. I), k 
Co. declined to take the bill of exchange. 
They were customers to N. S. W. Bank. 
One of the partners of E. & Sons had 
^deposited with this Bank the title deeds 
of two of its own freehold properties 
and these were held by the Bank as 
securities for what the Bank might ad- 
vance in the way of discount. E. k 
Sons^ told D. k Co., that if they would 
inquire of the bankers they would find 
it would be all right with their bill. The 
Bank manager refused to discount the 
bill without the indorsement of D. k Co., 
but said that he believed B. & Co. would 
incur no more than nominal liability by 
making the endorsement, placing the 
amount to the credit of D. & Co. E. k 
Sons later on stopped the payment of the 
bill when It became due and the bill was 
dishonouied. D. k Co. then became ac- 
quainted with the fact that securities had 
been deposited with bankers by E. k 
Sons to cover advances on their bills and 
brought an action against the Bank to 
have the benefit, so far as they would 


go, of the securities deposited with them 
claiming to be sureties to the bankers 
for what was due upon the hill. It was 
held that D. k Co. were sureties on their 
hill and that as such they were entitled 
to the benefit of these securities: see the 
head-note. 

In examining the principles and au- 
thorities applicable to the question to 
he decided the Lord Chancellor distin- 
guished between three kinds of cases: 
(l) those in which there is an agreement 
to constitute, for a jiarticular purpose, 
the relation of principal and surety, to 
which agreement the creditor thereby 
secured is a party; (2) those in which 
there is a similar agreement between the 
principal and surety only, to which the 
creditor, is a stranger, and (3) tliose in 
which, without any such contract of 
suretyship, there is a primary and a 
secondary liability of two persons for 
one and the same debt, the debt being 
as between the two that of one of those 
2)ersons only, and not equally of both, 
(the italics are mine) so that the other 
if he should be compelled to pay it, 
would be entitled to reimbursement L’om 
the' persons by wdiom (as between the 
two) it ought to have been imid. 

In all these three kinds of cases it 
was pointed out by their Lordships that 
the person who discharges the liability 
due to the creditor, would be entitled to 
the benefit of the securit^^ held by the 
creditor though a case of suretyship 
strictly speaking would fall only under 
class 1, as a contract of guarantee is con- 
fined to agreements where the “surety’' 
agrees with the creditor that he would 
discharge the liability of the “principal 
debtor” in case of his default: see S. 126, 
Contract Act. Obviously classes 2 and 
3 are not cases of suretyship strictly 
so called. Their Lordships observed 
that the case before them did not fall 
within the first or the second class as 
admittedly there was no agreement 
either between E. & Sons and D. k Co. 
constituting the relation of principal and 
surety to which the Bank was a party, 
or a similar agreement between the two,„ 
to which the Bank was a stranger; and 
that the case fell within the third class 
in which though there is strictly speak- 
ing no contract of suretyship 

*’ there is a primary and secondary liability of 
two persons for one and the same debt, by virtue 
of whidi, if it is paid by the person who is not 
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ril\ ]u‘ ii to rcinibur^^e- 

inont or in(]rMinnt\’ from tin* other. 

It \vn> for flii> reason that 1). k Co. 
were li(‘hl to have tin' ri^'iits of sure- 
ties tlioii.Ljli they wt'ie, strirtly speak- 
inif. not snr(‘ties on I ho hill. In tlic case 
lK'for(‘ iis no contract l)ct\v('en the ai)i)el- 
lant aii'l t tie insf)lvent (“oust i t ut i ni* the 

foiFn(*r a surety f^u’ the latt('r to wliich 

% 

the ])anK' ^vas a party, lias lieen pU'adcal 
and tlu' specific contracts of suretyship 
])lea<led have not heen su h-tanl iated . 
The apjadlant thei'cjfore ar.mu'S that 
thouyh he is not strictly sjK'akin.^ a 
surety, ho falls within th(^ third class 
enunuu at ('d ahoyi' and t liat he occiijiies 
in epuity a position ana. Io.l^ous to that of 
a siiK'tx’ as iiH'ntionod lher(Mn as ho has 
disctiar;4ed the liability of the in-ol y('iit 
to the Hank. The (jiiestion is whether 
he occupi(vs this position. If he does 
then lie is, hy extension of t he princijile 
to the case of sureties strictly so called, 
entitled to the henetib of the 'security 
held by the [ndiaii Hank. To fall with- 
in class d mentioned above and to assi- 
milate ]iis position with that of a surety 
strictly so called, a person who dis- 
char the liability to the creditor 
should be only secondarily but not ])ri- 
rnarily liable to t he creditor. This was 
the position of J). k Co. in Diuicdu Fox 
k Co. y. North <1' South ]C<iies Funk (l). 
Havinj^M’c^ard to the facts of the pre- 
sent case, it cannot he said that this is 
the position of the appellant with res- 
I)ecb to his liability on the i)romissory- 
notes. 


As already pointed out t he lialdlit y f)n 
the promissory notes of the appellant 
and the insolvent is joint and several. 
There is only one debt in t he ])rcsenb 
case, a debt which is eaiually a debt of 
both the parties. The Indian Bank can 
recover the entire amount either from 
the appellant or from the insolvent. Thus 
there is no (juestion of one i)erson beint^ 
primarily liable for the debt and the 
other only st'condarily liable. In these 
circumstances tlie principh' of t he doed- 
sion in Duncan Fox k Co. v. North 
k South If'u/c.9 luink (1), h as no applica- 
tion to the present case and on the 
stren.L^th of that decision the ni)pellant 
cannot claim that liis position is analo- 
‘U)us to tliat of a surety and that there- 

o ♦ 

fore ho is entitled to the henclit of the 
security held by the credit{)r. 

Various other cases were cited by the 


appellant’s learned counsel, bub all of 
them are distin'^uishablc. In the case in 
TI illiam Douse v. The Bradford Bajiking 
Co. Ltd (3), there was an express agree- 
ment hot ween the parties. The case in 
Cray Thorney v. Sicimhurne (4) is one of 
the co-sureties and the cases in Younge 
v. Beynrll (2) and M any penny v. Mony- 
])cnny (.’)), are all cases of strict surety- 
shii )S. The case in Qoverdhan Das Cio- 
culdas Trjpal v. The Bank of Bengal (G), 
is also a case of a contract on suretyship. 
Reference was made to a passage in Shel- 
don on Sulirogation ‘Joti, Ch. 4. S. 1G9, 
wbicli shows that the right of sul)roga- 
tion between joint debtors exists in some 
States in America, l)ut the existence of 
such rights is denied in some other States. 
However no English decision has been 
cited in su])]>ort af the contention that! 
such right exists in l^mgland. In myj 
oi)inion j^ersems wiio are jointly andj 
severally liable on ])romissory notes aroj 
not sureti(’s under S. 12(), Contract Act,* 
nor do such persons occupy a position’ 
analogous to that of a surety strictly so 
calk'd to attract the ])rovisions of S. 141, 
Contract Act. loir the above reasons 1 
must hold that the app(*llant is not en- 
titled to t.he benelit of the security held 
by the Indian Bank against the insol-! 
vent. I would therefore dismiss this ap- 
peal with costs. 

i*.R,S..M.N. Appeal dismissed. 
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dACKSON AND JklOCKRTT, JJ. 

Sohha nad ri Ban Pantulu Gani and 
others In re — Petitioners, 

Civil Revn. Pet ns. Nos, 1195 to 1229 
of 1931, Becided on 30th August 1932, 
against order of Sub-Judge, ^lasulipatam, 
1) - 2Gth August 1931. 

Court-fees Act (1870), S. 7 (4) (c) — Suit by 
landholder to eject tenants after notice pray- 
ing for declaration of his kudivaram rights — 
S. 7 (4) (c) applies and not Court-fees Act 
(1870), S. 7 (5) or S. 7 (11) (cc). 

\Vhor(' the iminular claims both varams, and 
though ho has no proof of actually lottiug tho 
defendants into possession, he claims declaration 
of his title and the right to eject them after dno 
notice, hv virtue of his title to the kudivaram 
and the tenants do not disunite his claim to tho 
nndwaiam, hut assert occupancy right, tho court- 
fee pavahle will he under S. 7 (-1) (e) aud not 
S. 7 (11) (ee) or S. 7 (5) as S. 7 (11) (ec) is appli- 
cable where the suit is based on lease but not 
when the ]>lainlill also wants a decree establish- 
ing his title and S, 7 (5) will not npply as tho 
defendant admits the plaintiff to bo the land- 
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holder but question only; his right to eject . 
AIR 1915 Mad 654, ReJ. [P 43 C 1, 2] 

S. Varadachariar for N. Bavia Bao — 
for Petitioners. 

P. V enkataramana — for Govern- 
ment. 

Jackson, J. — This is a question of 
court-fees. ' The plaintiff, an inamdar, 
claims to have full right to both kudi- 
varam and inelvaram in the land which 
comprises the inam (para. 3), so the let- 
ting to tenants is for temporary periods 
(para. 4) and the inam is not an estate 
within the definition in Act 1 of 1908, 
(para. 5), all tenants are tenants at will 
(para. 6). In December 1926 the defen- 
dants who are temporary tenants were 
given notice to quit (para. 7), and the 
plaintiff prays for a decree establishing 
his right in the suit lands, and removing 
the defendants. This plaint plainly sets 
forth a familiar form of suit. The inam- 
dar claims both varams, and therefore 
though he has no proof of actually let- 
ting the defendants into possession, he 
claims the right to eject them after due 
notice by virtue of his title to the kudi- 
varam. The tenants do not dispute his 
claim to the melvaram, but assert occu- 
ipancy right. The court-fee has been 
paid under S. 7, Cl. 11 (cc), Court-fees 
Act. The lower Court has ordered that 
the fees shall be computed under S. 7 (v) 
and the plaintiff appeals. 

Clause 11 is applicable when the suit 
is based on a lease, but not when the 
plaintiff also wants a decree establishing 
his title I Balusi ddliciutciTTi v. Pcy'uvial 
Chetti (l). So far the order of the lower 
Court is unexceptionable. But the 
learned Subordinate Judge finds that the 
suits are for the declaration of plaintiff’s 
title to the plaint schedule lands which 
is not quite correct. The defendants, 
though they do not put plaintiff’s title 
as high as he would like, at least admit 
that he is the land-holder of the land in 
question, and, so far, his title to the land 
is not in dispute. The only quarrel bet- 
ween them is whether he is entitled to 
the kudivaram, and that is not on the 
same footing as a dispute between alleged 
owner and trespasser. Cl. 5 (c) would 
apply to a case where the plaintiff is 
suing to be put into possession of an 
inam, and it can hardly have been contem- 
plated that the plaintiff should pay the 
same court-fee when he sues for posses- 
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sion of an inam against a rival claimant 
and when as undisputed inamdar lie as- 
serts his title to the kudivaram. The 
appropriate section would therefore seem 
to be (4) (c) to olitain a declaratory 
decree (that he is entitled to the kudi- 
varam) and consequential relief of pos- 
session. The record will be returned to 
the lower Court to value the suits ac- 
cordingly. 

P.R.S./M.N, Order accordingly . 

A. I . R. 1933 Madras 43 

CURGENVEN AND SQNDARAM 

Chetty, JJ. 

Manikyanayanivi V arn and others — 
Defendants — Appellants. 

Y. 

Lakshminarasimha Sastrulu and 
others — Plaintiffs — Eespondents. 

Appeal No. 10 of 1930, Decided on 6th 
April 1932, against decree of Sub-Judge, 
Chittoor, D/- 14th March 1929, in O. S. 
No. 18 of 1927. 

Civil P. C. (1908), O. 22, R. 4 — Decree 
against wrong legal representative not in 
possession of estate of deceased is not binding 
on estate even in absence of fraud. 

A decree j)assed in a suit, wlierein the true 
legal representatives of a deceased party were not 
brought on record, would not be binding on the 
estate of the deceased party in the hands of the 
true legal representatives because under O. 22, 
R. 4 it would not be sufficient for an applicant 
to allege that a particular person is the legal 
representative of a deceased defendant to enable 
a decree to be passed which should be valid even 
in absence of fraud against the true heir although 
that heir is not a party to the suit: AIR 1927 
Bom 63, Foil, [p 43 C 1] 

T. Kumar aswami ah — for Appellants. 

F. Ganapathi — for Eespondents. 

Sundaram Chetty, J. — This appeal 
has been preferred by defendants 3 to 7 
and arises out of a suit brought by plain- 
tiff (respondent l) for a declaratory 
relief in the Court of the Subordinate 
Judge of Chittoor. The facts of the case 
have been set out in the judgment of the 
Subordinate Judge and a brief reference 
to them is necessary in order to under- 
stand the nature of the dispute in this 
case, Palayagar Chengamia Nayanim 
Varu (No. 1) was in possession of 62 
villages including the three villages men- 
tioned in the plaint Sch. B as usufruc- 
tuary mortgagee under two mortgage- 
deeds dated 17th May 1890 and executed 
by the Eajah of Karvetnagar. He died 
in or about 1893 leaving behind him four 
sons, namely Vijayappa Nayanim Varu, 
Govindaswami Nayanim Varu and defen- 
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dant^ 3 and 4. T»y mnaiw nf an award, 
a partition wasoifertod arnoni*; the'^o four 
sons, whcreljv 11 c>nt of tno fi'J \ill}iy‘es 
incliidin,L( the t Inaa* villay'''^ mentioned in 
Sell. r> were allotteii to the share of 
Govimhiswami Na\'a.niin Yarn who died 
in l-^hT. Ifis widow was \ enka tanima . 
Hi- elfiVr hrother Vijaxappa Nhiyanim 
Yarn h;i.d tu«) sons, namely, OluMp^aina 
Naidii (No. and the present- (hdendant 
2. I )ef(’n(l a n I s h to 7 ari' the sons of d('- 
fendant. 4. Accord in '4 lo the plain! i It s 
case, C-heneaina Naidu (No. 2) was tlu^ 
adriptcf] s(,n of ( lo\ i ndaswain i Nayaniin 
Aani. The pi‘''sent. dcfioidant 1 is the 
minor s^n of Cd>enL:ania Naidii {No. 2). 
Sii h-“.'| I’cm: I') 1 he death of Clovinda- 
swa.mi N.iyaniin Yarn, iiis estate hecainc 
a. Vv'rdahh; ajipio ofdiscor<l and was tjie 
sii I) jecl.-inat I cr of sevc'ral -uifs in a. hme, 
seri(‘s of litigation, \ eidoitaimna d('nied 
the truth and v:iliidity (d the adoption of 
Chen^aina.. Naidu (No. 2) which was sot 
up hy his iv.itural father \'i ia>'a pjia. 

The disputes hetwi'en them were re- 
ferred to the :ud>itration of one Kiislina- 
niachariar, a pleader of Tirniiathi, who 
passed an awai’d on olli .laninny IShS 
(Ex. J%). Curiously enouydi this arbi- 
trator j)urpor(in 4 to act on a consent 
statement ^iven by t ho jiart i(‘s (dVected a 
sort of division be! ween them without 
deciding the question of adoption one 
way or tlio ot her. He divided the pro- 
jiortics b.etwcen Chon^ama Naidu (No. 2) 
and the witlow Ycnkatamma in the pro- 
portion of 3: I. Tt is under this award 
that \ eid\'atamma 4ot t lie thia'C villages 
mentioned in Bob. J>witli absolute rights 
whereas the properties [il lotted to 
Chon^aina Naidu (No. 2) weri'. subject to 
a defeasance clause to tho etfect that if 
Ycnkatamma should be.eet a male child 
lie sliould he divested of t-lie projierties 
given to him under tho award. Tiio dis- 
pute flid not end willi this award, but it 
I)rov(Ml to be the beginning of further 
dispui.('s. Yenkatamrna tihal O. S. No. 21 
of 11)00 on tlie tile of the Sub-Court of 
Chittoor, for a declaration that the 
award is void and that tho alleged adop- 
tion is noil her true in fact nor valid in 
law. To this suit Yijayapiia and his son 
Cbengama Naidu (No. 2) — the alleged 
adopted son and also the ])rescnt defen- 
dants 3 and 4 w’ero jiarties (JTx. 3). 

In the written stateimnit liled by de- 

« 

fendant 3 and 4 they denied the truth 

% 

and the "Nalidityof tho alleged adojition, 


questioned the award as being a fraudu- 
lent one and also set up an oral will by 
the late Govindaswami Nayanim Yarn, 
whereby he bofiuen.tbcd all his properties 
in their favour to be divided equally bet- 
ween them, (Ex. 4). That suit ended 
in a laxi and was dismissed. Subse- 
fiiKuitly, the present defendant 4 filed 
O. 8. No. IG of 1903 in the District Court 
()l Noith Arcot for the recovery of 

ft 

Clovindaswaird’s estate on the strength 
of (he nuncujiative will alleged to have 
been left liy him. He also sought for a 
(h'clar.il ion that t he al leged adoption of 
Cher.gama Naidu (No. 2) is neither 
true nor valid. Yiiayai>pa and the al- 
h'ged adopted son were defendants 1 
and 2 in I hat suit. 3'ho luescnt defen- 
dant 3 was also defimdant 3 and Yenkat- 
amma was defimdant 4 and her hrother 
was (h'fendant 5 in that suit. It would 
ap]»ear that a decree was parsed in that 
.suit declaring the adopt imi of Cdiengama 
null and void, hut suhseciuent ly the de- 
cree was set aside and the suit was res- 
tored to lile. It was r.iimhered as 0. S. 
No. 2() of 1908 on the tile of the District 
Court of Nordi Arcot. IN'cntuallv it 

ft 

ondeil in a ra/.inama decia'o on 31st July 
DJ09 (Exs. 7 and 8). Tho compromise 
was I'.etween tho ])laintilV in that suit 
and defc'iulants 1, 2 and 3 therein. 

Ycnkatamma and her hrother w’cve no 

])arties t(^ that comprmnise and they 

were exonerated frenn tho suit. Lender 

this ra/inama, one of tho 14 villages 

ahove roforred to, namely, Nandimanga- 

1am, was allotted to Chengama Naidu 

(No. 2) who was dofomlant 2 therein with 

tho hurdon of paying ono-third of the 

debts duo hy the deceased Govindaswami, 

and tho other proi^cvtics should bo taken 

hy the phiintitY and defendant 3 Micrein, 

(the lu'osont defendants 3 and 1) in equal 

shares with tho corresponding liability 

of ])aying two-thirds share of tho debts 

duo hv the deceased. This razinama was 
% 

entered into without deciding tho status 
of (hiongama Naidu in either wav hut 
leaving that (juostion complotoly cq>en. 
As Yonkatamma was exonerated from 
tho suit with costs she was not bound 
hy this compromise. The right whicli 
she acijuired to tlio three villages as per 
the award referred to above remained 
unaiVectod hv the razinama decree which 

ft 

w'as passed on 31st July 4900. There is no 
doubt that defendants 3 and 4 who sur- 
vived the widow' Yeukatamma would be 
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entitled to the estate of Govindaswami 
as the nearest reversioners, if the alleged 
adoption of Chengama Naidu (No. 2) be 
not true and valid. It is pretty clear 
that, though the question relating to this 
adoption was raised in ever so many pro- 
ceedings, somehow the decision of this 
question was shelved and some arrange- 
ment with respect to the properties in 
dispute in those proceedings were en- 
tereJ into as a result of compromise, 
leaving the question relating to tlie ad- 
option in a nebulous condition. 

While matters stood thus, Yenka- 
tamma was dealing with the three vil- 
lages given to her under the award l^y 
creating mortgages over the same and 
also leased them to the present plain- 
till’s father on 27th INIarch 1907 for a 
period of 20 years fixing the annual rent 
at B-s. 550. It is alleged in para. 8 of 
the plaint that under the terms of the 
lease deed the lessee could appropriate 
the expenses incurred by him in conne- 
xion with the litigation concerning the 
villages out of the rents and profits 
thereof. During the continuance of the 
lease, Yenkatamma filed O. S. No. 34 of 
1918 on the file of the Sub-Court, Cbit- 
toor, against the present plaintiffs and 
his brothers for the recovery of arrears 
of rent, namely Rs. 3,863-12-0. In the 
written statement filed by the defen- 
dants therein, they pleaded that a sum 
of Rs. 16,000 was due , to them on 
account of the expenses incurred by 
them on behalf of Yenkatamma in con- 
ducting the litigation relating to those 
villages. During the pendency of that 
suit, Yenkatamma died and Chengama 
Naidu (No. 2) brought himself on record 
as her legal representative and was 
made 2. The suit was sub- 

sequently transferred to the Additional 
Sub-Court, Chit tor, and numbered as 
O. S. No. 26 of 1920. A razin ama was 
eventually put in on 17th March 1920 
and was recorded by the Court (vide 
Ex. G.). Under this razinama, Chengama 
Naidu (No. 2), plaintiff 2 therein, 
agreed to pay to the defendants 
therein, a sum of Rs. 15,000 together 
with interest till payment and further 
created a charge for the realization of 
this sum over the three villages (men- 
tioned in the present Sch. B), , which 
formed the subject-matter of the lease 
granted by Yenkatamma. It is on the 
strength of this razinama that the pre- 


sent plaintiff, who says that the amount 
due under this razi decree was allotted 
to him in a partition between him and 
liis brothers, has filed this suit for a 
declaration. 

The usufructuary mortgage riglit in 
the aforesaid 62 villages ]:)osses3ed by the 
family of Palayagar Cbenganm Nayanim 
Yarn (No. l) is now represented by the 
amount deposited in tiie Sub-Court, 
Chittoor, in pursuance of a rcdeimpfion 
decree passed in O. S. No. 31 of 1919 in 
favour of the Mahant of Tirupathi wlio 
filed that suit for redemption, as he be- 
came the purchaser of the equity of 
redemption, in those 62 villages in exe- 
cution of a decree obtained against the 
Rajah of Karvetnagar. Out of the x^ro- 
portionate amount due to Govindaswami 
Nayanim Yarn in respect of his othi 
right in the 14 villages allotted to his 
share in the family partition, a certain 
amount would be jiayable to the owner 
of the othi right in the three villages 
mentioned in Sch. B l)y aT'iportion- 
ment, and what the present xdaintiff 
wants in this suit is a declaration of his 
right to receive that amount by virtue 
of the razinama decree in O. S. No. 26 of 
1920, whereby a charge is created in his 
favour over the othi right in those three 
villages. This claim is opposed by de- 
fendants 3 and 4 who state that Chen- 
gama Naidu (No. 2) was never adopted 
by Govindaswami and the alleged adop- 
tion is also invalid in law. They fur- 
ther contend that on the death of Yen- 
katamrna, they became entitled to the 
estate of her husband Govindaswami as 
the nearest reversioners. Tliey attack 
the razinama in O. S. No. 26 of 1920 as 
collusive and fraudulent and contend 
that they are in no way bound by that 
razinama, and the debt mentioned in 
that razinama is neither true nor bind- 
ing upon them as reversioners to the 
estate. 

Plaintiff’s claim to enforce the chai’ge 
created under the razinama in O. S. 
No. 26 of 1920 as against the othi right 
held by the deceased Govindaswami in 
the three villages now in question, is 
mainly based on the case set up in the 
i:)laint, namely, that Chengama Naidu 
(No. 2) who entered into that razinama 
as the legal representative of Yenka- 
tamma, was competent to do so as he 
was the validly adopted son of Govinda- 
swami. The truth and. validity of his 
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adoption liavin.q Itcon donied by tlie 
i-ev(‘rsioncr^, namely (he present defen- 
dants d and 4, t h is (j ne>t ion was made 
tli(‘ snhjeet o| i'^sue 1. The learned 
Subordinate Jndi^o has found that issue 
in tiu' mva'ative. As (dxcu’ved hy him in 
})ara. ‘J I of his judr;ment, th(‘ diieet. evi- 
deneo alKuil the alk\i 4 ed adoption is so 
iiK'a.aie :i nd worlhle-^s that no reliance 
can h(‘ plaec'd upon if. lie has dismis- 
sed the circumsi anc(\s connectial with 
tliis point, and in the' face' of (he impro- 
babilities and suspicious fe'a ( ures con nec- 
ted with the story e f adojition, if must 
be held that the tinelin,L( of the lower 
Court is the only possible* ce>nclusion 
11 pern the' evide'nce*. No serious attemiit 
has heem maele* be'fore us by the learned 
aeUocate for the plaint ifC (respon. 
elent 1) to dial le'iiLie' (]hi cenrect ness eif 
that tineiin^e He hael to (ionce'de* the 
niter inadeejuacy eif the preiof aelduceel 
in suppejnf, of the) allej^e'el aeleiption, hut 
wliat he trieel tei elo ^vas to ]ie.'rsuaelo iis 
to hold that defenehints 3 anel 4 arc in 
some way estopj)e'el from elisputing the 
trutli and validity eif the aeleiption. In 
the tii.>.t place, it must, be observeel that 
no such case of estopjie'l has be(.’n set up 
in the iilaint. If the plaint itV really 
wanteel to re'ly upon an estojitiel, eit her 
as a rule* of e\ idence or as ji-irt of the 
substantive law, which weiiild precluelc 
defendants 3 and 4 freim elisputiipit the 
aeloption in the present case, he must 
ha\ e set up such a jilea specifically in 
the jilaint making the necessary aver- 
ments for sustainin',' such a plea. Sucli 
a specific jilea is ceinsjiicuous by its ab- 
sence in tlie filaint, rmr was any issue 
taken on this jioint in the trial Court. 

riie aelo j)tie)n em wli ich alone the plain- 
tiff based his claim in the plaint not 

havinif been made out, we have to bold 
that Chen^'ama Naidu (No. 2) who in- 
tervened in 0. S. No. 2() of 1920 after 
the death of Venkatanirna (the plaintiff 
thereinj as her lc‘'al representative, was 
not competent to represent (ho estate, 
and ccmsi'qiient ly the razinama en- 
tered into liy liim with the defen- 
dants therein, whereby a charge was 
created by him for a certain amount 
o^’er f h() iirojx'rties aj)pertainint 4 to the 
estate is invalid and unenforceable 
against (he actual heirs who became ('u- 
I'titled to the estate on the death of Ven. 

katamma, nanu'ly, the present defendants 
3 and 4. 


It IS however argued on behalf of res- 
pondent 1 that Chengama Naidu (No. 2) 
could at least be deemed to be a legal re 

given 

inS. S dl CivilP. C.. if it could be 
shown that he was an intermeddler with 
the estate of the deceased by getting into 
Iiossession of some portion thereof. ^ The 
three villages in question having been 
leased out by Venkatamma to the father 
of the ineseut plaintitT, they were not in 

the pos-.ession of Chengarna Naidu (No. 2) 

wlu'u ho brought himself on record in 
O. S. No. 2() of 1920 after the death of 
A (.'ukatamma. It is not clearly shown 
tliat be was in ]>os>ession of any other 
luoiauty appertaining to the estate of 
Coviudaswami about that time, in order 
to make him a legal representative in the 
sense of an interinedd ler with theestate. 
llt're again, an attem()t has been made 
to invoke for aid (he plea of estoppel in 
order (o prevent defendants 3 and 4 from 
disputing the status of a legal represen- 
tative to Cliengama Naidu (No. 2) in 
O. S. No. 2(1 of 1920. This contention is 
based uiion tlie facts relating to certain 
proceedings carried on after the death of 
Covindaswami. One Mari Subbaraya 
Chetti tiled O. S. No. 37 of 1909 on the 
tile of the District Court of North Arcot 
to recover a sum of money due on a 
niortgage executed by Vijayappa as guar- 
dian of Chongama Naidu (No. 2) tlie al- 
leged adopted son of Govindaswami. The 
widow ^enka(alnma and also the present 
defendants 3 and 4 were made parties 
to that suit. These defendants denied 
the adoption in their written statement. 
However the suit ended in a compromise: 
vide TjXs. 1) and D-1. At about that time 
the will suit above referred to, namely 
O. S. No. 2b of 1908 tiled by the present 
defendant 4, was pending. Hy virtue of 
the aforesaid compromise, the niortgagoe 
was allowed to have a decree in "his 
favour for the amount claimeii by him 
ii i cs]u'c(.i VO of any decree that may bo 
passed in the will suit. 

As ])ointed out by the learned Subordi- 
nate dudge, tlie trend of the razinaina 
bjX. I)-l is that, irresi>oc( ive of any tinding 
as to the will cir adoption that may be 
given in O. S. No. 20 of 1908, the mort- 
gagoo could recover the amount due to 
him. This deerc'c* was allowed to be 
passi'd in that inaniu'r without having 
the etlect of an admission of the adop- 
tion by defendants 3 and 4. Similarly, in 
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the subsequent compromise entered into 
in O. S. No. 26 of 1908, vide Ex. 8, there 
was no reference to the adoption at all, 
and in fact it was neither affirmed nor 
negatived. A decree for money was ob- 
tained by one Chandra Yeerasami Naidu 
against the estate of Govindaswami. That 
decree was transferred to Messrs. P. Orr 
Sc Sons. The latter executed the decree 
against Venkatamma (the widow) and 
Chengama Naidu (No. 2). The present 
defendants 3 and 4 were not made par- 
ties to the execution proceedings. It 
would appear that the present defen- 
dant 3 took a transfer of that decree in 
1914 and paid off the money due to 
Messrs. P. Orr & Sons. It is argued that 
by such conduct defendants 3 and 4 must 
be deemed to have recognized Chengama 
Naid u at least as a joint legal represen- 
tative with Venkatamma in respect of 
the estate of Govindaswami. It is signi- 
ficant that in the aforesaid two proceed- 
ings execution was taken out against the 
widow and Chengama Naidu (No. 2). If 
the latter was really treated as the adop- 
ted son of Govindasami, there was no need 
to implead the widow. If there was no 
adoption the widow would be the proper 
and sole legal representative. 

However as the adoption was being set 
up, though that question was never al- 
lowed to be decided one way or the other 
in any of the proceedings, the creditor 
who was interested in the recovery of 
the money due to him under the decree 
chose to implead both the widow and 
the alleged adopted son by way of abun- 
dant caution. There is hardly any doubt 
that the present defendants 3 and 4 were 
throughout denying the truth and the 
validity of the alleged adoption of Chen- 
gama Naidu (No. 2) and their objection 
was so constant and persistent that the 
Court had to order the deletion of the 
description of Chengama Naidu as the 
adopted son in some transfer deeds: vide 
Ex. 1. In O. S. No. 39 of 1922 on the 
file of the * Sub-Court of Chittoor which 
was filed by B. Kuppuswami Peddi 
against the iDresent defendant 1 and some 
others including the present defendants 
o and 4, the same questions were raised 
as would appear from the judgment in 
that suit: vide Ex. 12 which was on IPth 
November 1924. The alleged adoption 
of Chengama Naidu (No. 2) was found to 
be neither true nor valid and it was held 
that Venkatamma had no absolute rights 


in the three villages in question. In this 
tangled mass of proceedings, it is impos- 
sible to draw anv reasonalile inference, 

* 1 

that the present defendants 3 and 4 have, 
by any declaration or conduct, inten- 
tionally caused or permitted the present 
plaintiff to believe that Chengama Naidu 
(No. 2) was either the adopted son of 
Govindaswami or his proper legal repre- 
sentative. In no proceeding to which the 
present jdaintiff was a party could he 
show that anything was done by defen- 
dants 3 and 4 so as to create an estoppel 
in his favour. That being so, we are clearly 
of opinion that not only was Chengama 
Naidu (No. 2) not the adopted soirof Go- 
vindaswami but he was also not the pro- 
per legal representative of Venkatamma 
in O. S. No. 26 of 1920. Even assuming 
that Venkatamma was absolutelv en- 
titled to the three villages mentioned in 
Sch. B, which formed the subject of the 
lease granted by her to the present plain- 
tiff’s father, we fail to see how Chengama 
Naidu (No. 2), if he was not the adopted 
son, could be her legal representative for 
the recovery of the money claimed in 
O. S. No. 26 of 1920 or for creating a 
charge over her properties for any am- 
ount alleged to be due by her. 

The present defendants 3 and 4, either 
as reversioners to the estate of Govinda- 
swami or as heirs to Venkatamma, could 
not be bound by the razinama filed in 
O. S. No. 26 of 1920 to which they were 
no parties. The debt mentioned in that 
razinama is impugned by them to be un- 
true and the razinama itself is attacked 
as collusive and fraudulent. That being 
so, the present plaintiff, who seeks to en- 
force the terms of that razinama as 
against defendants 3 and 4, should prove 
the truth and the binding character of 
the debt therein mentioned by adducing 
the necessary evidence. The recital in 
the razinama cannot be deemed to be 
proof of the debt or its binding character 
as against persons w’ho were not parties 
to it. No independent proof has been ad- 
duced in this case. If Venkatamma her- 
self was a party to that compromise and 
if the villages in question were her abso- 
lute property, it can be said that her 
heirs should be bound by that compro- 
mise and should take her estate subject 
to the encumbrances created by her. 
That is not the case here. What right 
had Chengama Naidu (No. 2) to interpose 
in her suit as her legal representative 
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4 )n(l io rrrntr a char^^e or ;ui onciini brance 
over tiio villa.Ljps which holooLj.al to her? 
The answ{')’ tn fiuc>tion must be in 
the lu'-alivo. The luiiicij.lo that a decree 
|)as«;ed in n suit wh(‘roin tlie true l^‘'Ual 
repr(‘-<m 1 a( i ves of a decoasefl parly were 
not hroueht on record would noth(‘bind- 
.ine r>ii I he f'^iate of Ihe deceased parly 
in the liaiids of the I rii(3 l(‘L(al i'(‘presen- 
tatis'C'-:, lias i)e('n cleaily si a led in a d(3- 
cision of tlu' ]^)onibay Ifii^li Coui’t re- 
poi ted in JUthlmni j Jc^tra j \ . Jinnsrl}/ 
Ji/r</ti7n (I). 

This fpiestion has been diseus^('d afc 
sf)ni(‘ Impel li by ,Afai-len, C.J. That hair, 
nerl .lud.vp ha> o))-pi \( d ilia.l, in \ iew of 
I h(' a]i('ied \V(v,7lin- of (). '22, }l. 1, Civil 
it w^'uh] not I )(3 suhieient lor an 
ica. nl Io alh;;(’. I hat a. pa. i I icidjir 
peison is ( h(' leeal re{)resen l a I i ve ol a. 
dceea.s{>d d(‘f('n/la nt to enalde a deciau' Io 
l>e pr.ssed which should be valid aejainst 
a h(3 line Inui', although that heir is not 
japaity to Ihe suit. If a plaint iff who 
jsceks Io enforce a debt owin ‘4 by the 
|decease«l adds wionp^ persons as leyal 
Tei)resentati ves and obtains a decree, such 
^a (lecrec, (wen in Hie absence (.f traud 
iwill not be bindino- aa^ainst the Inu' \-c. 
ifu'esentativ(‘S or heii's of the dt'ceased. 
iThis (Ji-inciple chairly governs the pia'- 
S()nt case. The learned Subordinate 
Judge has failed to consichu' the vital 
questions in this case which aie in a 
narro\v comi)ass, though he has discussed 
at length various suhsidiarv matters 
hh'om what he has stated in‘ para l of 
his iudgment it scuuns to us that h (3 look 
it foi gianted t hat t lu' ra/inama in (jucs- 
tion should he l)inding on defendants 3 
and 4, if an outsidcu* like the pivsent 
plaintiK hona lido Indieved Chengama 
Isaidu to 1)0 the h'gal representative to 
tjf)vindasami when ho entered into it 
As we have already pointed out there is 
no ostopiicl alle.^ed in the plaint ii-ainst 
defendants :j and I, nor is it niado out 
in tlie evidence iu r('si)ect of (he inzi- 
narna in (juestion. Ivvon a>.suiidue that 
Clicn-aiuaNaidu (Xo, 0 was Indiove.l to 

ho a epal re, , resent alive, is it not neees- 

sai > or 11,0 idainiiir to i.ro\ e | he (rulh 
and the hm, 11,0 diaracler id' the d,dd. 
d'ccilied in Ihe ra/.inama so as to enforce 
It a;;ainst the true rcvorsionei s or heirs? 

Iho need for snel, ,,roof has l,een on 

tarely overlo.,I<ed hy ||,p learned Snhor- 
1. AIK l‘JJ7 JluiM no==UOI C iVo=^aU Po,„ 
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dinatc Judge. We cannot therefore 
accept his finding on issue 4. We are 
clearly of opinion that the plaintiff has 
failed to make out that the razinama 
d<‘en'e in O. S. No. 2G of 1920 relates to 
a Muu' debt lunding upon the reversion. 
CIS to the estate of (unhiidasami or the 
heirs of Venkatamma. Consequently, 
the plaint iiV is not entitled in this suit 
to any declaration, on the strength of 
that ra/.inama decree as against the 
rev(u sioners or heirs. 

In the result the i)laintiff's claim f.or 
a declaration in respect of llu' annnuit 
standing to the ctcdil of ihe mmbgigees 
in O. S. No. 31 oi 191!) on the tile of the 
Suh-C a>ur(, Chi i t('"u\ >h(iuld fail, and tliis 
aipneal is allowed wilhci^-ts payable by 
the piai?)iiir i e-<p. iiuien L 1. He should 
pa\' Ihe eo-.U of defendants 3, 4 and 10 
in the lowin' C'oiu t and bear his own 
eosis. The other defendants will bear 
Ibeir own ci^sts. 

P.K.S..M.N. Ap}h\il allowed. 
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Ci KGlPxsVl'.N AND Sl'NDAKAM 

ClIiyrTV, JJ. 

'J In i! {Hi raja Al iidalni r and auoihc } — 

] )elendants Api>olla nt s. 

V. 

W'datJnnnn — riainiilT — J\os])ondent. 

Appeal No. J(i2 of 1929, Decided on 

l/th Harcli I!)32, against decree of Sub- 

Judge, Neg;i pataT!), in 0. S. No. 22 of 
1!)2.S. 

(a) Evidence Act (1872). S. 101 — Burden of 
proving that registered deed was sham is on 
person alleging who he was parly to deed. 

Ik'u a poison wants to jnevo lhat a regis- 
tciod deod to which ho was a party doos not 
disclo^o tlu' Iruo inlonlion of jnutios a.nd that it 
was only a sham, Ihn 'burden of proof lios on 
him: 21 Mad hO, Rcl on. [P GO O 1 2] 

(b) Evidence Act (1872), S, 92— Document 

evidencing disposition — Evidence to show 
that it is enforceable in some manner other 
than expressly staled is inadmissible— But 
evidence to show it to be sham and meant to 
be inoperative is admissible. 

It In only w lien ])aiol I'vidonoo is sought to ho 
h'l in for proving' Unit a dcciimont a*Tcclinga 
di'po-ilion i< cnfoiccahlc not according tv> its 
plain ti'rms out in a moililled form by somo- 
ihing h( ing suh..iit uti il for or s\ih>nacicd from 
or aiMcd to the. tt'i.ns i'\prc>>lv monlioucd 
thmoin that S. t)*2 woulii he a b;ir and rondor 
Mich oral evidence inadmissible. l>ut a party 
to a doenmi'nt is (ml it led to ]nove hv oral ovi" 
denee llial. the agreement or disposition in 
'Ni’iling was milv a sliam and was not intended 
to he Ol': ra1i\c:‘ 7 M II C li ISt); .-1 I l< 

VO 76; 17 (.',// ‘julC'C) and 8 Bom L U10\, Bel 
on; A I B. DJ27 ,iil Viss from; 84 Bom 59; 
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3S Mad 2-26; JIB 1930 Mad 547; 7 I C 352, 
Dist. [P 50 C 21 

(c) Civil P. C. (1908), O. 26, R. 1— Claim 
for great magnitude — Parties even if women 
should be examined by Court. 

Especially in a claim involving thousands the 
parties, even if they are women should rarely be 
pvllowed to be examined on commission. They 
should be required to give their evidence direct 
to the Court even if it had to be taken in cham- 
bers unless there is good reason for not doing so. 

[P 53 C 2] 

The Advoeate-General and A. V. Vis^ 
zoanatha Sastri — for Appellant. 

T. V. Muihuhrishna Ayyar and N. 
M uthuswavii Ayya) for Hespondent. 

Sundaram Chetty, J.—Tliis appeal 
arises out of a suit filed by the plaintiff- 
respondent to recover a sum of Rupees 
1,15,000 from out of the estate in the 
hands of defendants, on account of the 
arrears of maintenance due to her for a 
period of nearly llj years at the rate of 
Es. 10,000 per annum. The plaintiff’s 
case is, that her deceased husband Rama- 
linga Mudaliar and his elder brother, the 
late Somasundara Mudaliar, were bro- 
thers who were the last surviving male 
co-parceners of a very rich family known 
as the Vadapathimangalam family, that 
the plaintiff s husband died issueless on 
23rd December 1912 at Tiruvarur and 
that soon after the annual ceremony of 
her deceased husband, she left the family 
house in which Somasundara Mudaliar 
was living and went over to her parent’s 
house about the beginning of the year 
1914 and from that time onwards she 
was living separately from the family of 
her husband’s brother. The plaintiff’s 
husband and his elder bi other owned 
properties (moveable and immovable) of 
the approximate value of 50 lakhs. The 
extent of their wet and dry lands was 
about 1,500 velis (about 10,000 acres). 

The annual income of the family j^ro- 
perties would be about 2-1 lakhs accord- 
to the estimate given in the plaint. 
For more than 12 years before his death 
the plaintiff’s husband was living sepa- 

in one of the 
family houses situated at Vijiapuram 
near iruvarur and was also in separate 
enjoyment of a portion of the family 

after the death 

^"^®^and, Somasundaram 
ai prehended trouble on account of a 

possi ole clai^ being put forward by the 
plamtirr at the instigation of her rela 
tious for a moiety of the family pro- 
perties', alleging 'a division in* status 
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between her Irusband and his brotlier. 
Feeling nervous at the idea of a possible 
litigation vdiich would be fraught with 
disastrous consequences, Somasundara 
was anxious to secure some sort of ad- 
mission from the plaintiff as to the un- 
divided status of the family and with 
tl'iis object in view he got executed a 
document on 28th December 1912 con- 
taining a recital as to the undivided 
status of the family and in that docu- 
ment he also purported to make certain 
arrangements for the maintenance of the 
plaintiff, but it was however, distinctly 
understood between the parties that the 
X^rovisions for the maintenance contained 
in the deed should not be given efiect to 
or acted upon by them. This document 
was solely intended as a voucher for the 
recognition of the joint status of the 
family by the plaintiff and the real and 
final arrangement for tlie plaintilf’s 
maintenance was agreed to be left over 
for future settlement at leisure on a scale 
commensurate with the position and 
status of the family. It is further al- 
leged in the plaint, that the immovable 
properties set forth in that deed as 
having been allotted for the plaintiff’s 
maintenance were never enjoyed by her 
but continued to remain in the posses- 
sion and enjoyment of Somasundara him- 
self as xDart of his family properties 
down to his death which occurred on 
17th January 1925. During the lifetime 
of Somasundara, the plaintiff* was making 
demands for adequate provision being 
made to her for her maintenance and he 
\yas promising to make suitable provi- 
sion in conformity with the status of the 
family. 

Somasundara died issueless leaving 
behind him his two widows who are 
defendants 1 and 2. In pursuance of an 
alleged authority given to defendant 2 
by the late Somasundara, she adopted 
defendant 3 as her son on 1st July 1925, 
having entered into an ante-adojjtion 
agreement with the natural father of the 
minor on 21st June 1925. That agree- 
ment provides agreeably to the inten- 
tions of the deceased Somasundara that 
the plaintiff was to be given for her 
maintenance Rs. 6,000 and 500 kalams 
of i^addy per year besides being permit- 
ted to enjoy for her lifetime the lands 
mentioned in the deed dated 28th De- 
cember 1912. Those lands would yield 
an’income of about Rs. 2,500 i^er year. 
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In tho of tho poaco of tliis res- 

pecfal)le family the plaintiff is inclined 
to aoc('[)t Iv-;. 10,000 per annum on ac- 
count of (lie aricais of inaiiitonance duo 
to her. 


Defendant I, senior wife of Soma- 
sundai'a, was dispntinL' tho validity of 
tho adoption of (lef(*ndant 3, and had 
also instituted O. 8. No. 'J'2 of 1020 on 
tho file of the Tiruvarur 8ul)-Court for a 
declaration of tho invalidity of the adop- 
tion. Defendant 2 fr)r herself and as 
f^uardian of tho minor defendant 3 states 
that she liad no k now Iodide; of the ciroum- 
stances undei’ which and tho purpose 
for which tho rc\i4i‘^tored mainteuanco 
deed dated 2.SMi J)oeeml)er 1912 camo 
into existence, and she accordingly ])ut .3 
the pl.iiiitilf to proof of the ad legations 
made by her in respect of it. It is 
admitted that the i>lainti!T diil not re- 
ceive tlie income of [he lands set apart 
for her rnaint('nance niidt'r tlio said deed 
and tliercfore she should only he entitled 
to the protits of tho^-c lands in respect of 
lier iiast maintenance after ascertainment 
of those profits hy tho Court. 


The learned Suhordinato Judge found 
the case set up in the plaint to be sub- 
si ant ially true and held that the main- 
tenance (Iced in (lucstion (Ex. J) was 
never intended to he acted iiiion and was 
also never acted uiain. In the view that 
that document purporting to be a main- 
tenance deed was only a sham, ho treated 
it to be inoperative and bold tliat it 
would not debar tho plaintiff from claim- 
ing a reasonable rate of maintenance for 
the plaint-mentioned period on account 
of arrears due to her. Considering all 
the circumstances of this case, ho allow’ed 
tho plaintilf’s claim for arrears of main- 
tenance at tho rale of ]ls. (5,000 per 
annum and passed a docrco accordingly. 
As against this decision, defendants 2 
and 3 have filed this ajiiieal, while the 
plaintill luis hied a momoi'andum of oh- 
joctions stating that tho full rale claimed 
oy hci in tho plaint should have been 
allowed hy tho lower Court. Wlien tho 
present claim of tlie plaintiff is resisted 
on tho strength of tho registered deed, 
Ex. 1, to wdiich slio and her husband's 
brother Somasundara wore jiarties, there 
is no doubt that tho burden of provin*^ 
that this deed which is ostensibly a deed 
of maintonanco was only a sham is upon 
the plaintilf. As observed in tho decision 


in llanga Ayyar v. Srinivasa Ayyangar 
(1), there must he clear evidence to 
justify a Court in holding that the par- 
ties did not intend that any legal effect 
should he given to it. In order to sub- 
stantial c such a case it sliould be shown 
for what purpose other than the osten- 
sil)le one the dc'cd v/as executed. It is 
necessary to understand und(‘r v.'hat cir- 
cum'-tances Ex. 1 came to he executed. 


In tlie view T have taken of the facts 
discIos('d in this case, I consider that 
the deed in (]ue.stion, which sounds 
o.stensihly like a deed of maintenance^ 
w'as execuled nominally, or in other 
w’ords, not with the intention of giving 
cttect that deed as an operative con- 
tract, grant or dis[)ositioii, but it was 
brought about in this form by Soma- 
sundara w'i th the solo object of securing 
a sort of acknowdedgment hy the plain- 
tiff of tlie undivided status of her hiis- 


haiu1. This object has been achieved hy 
the insertion of a recital to that effect as 
a i)rcamhlo to tho maintenance deed, 
Ex. 1, hilt that is only a statement of a 
fact and not part of any contract, grant 
or disposition. ICx. 1, if treated as a con- 
tract, grant or disposition is sl\o\vn to be 
wholly nominal or sham and as such it 
is void and unenforeeahlo. It docs not 
reprosenl. any real agreement arrived at 
as lu't.wcen tho jilaintill and Soma- 
sundara. This is not a case wliere oral 
cvidc'vice is sought to ho adduced for 
show’ing that Ex. 1 is enforceable nob 
according to its plain terms, hut in a 
modified form hy something being sub- 
stituted for or sulff racted fiom or added 
to any of tho terms expressly mentioned 
tliercin. It is only xvhen parol evidence 
is sought to ho let in for proving such a 
case, that S. 92, liividenco Act, would bo 
a bar and render sucli oral c\ idence in- 
admissible. Wluit (he plaint ill seeks to 
pi o\ 0 in this case is that (here was never 
any r('al dispci^it ion at all under Ex. 1. 
I’lvidcnce to piovo such a i)lea does not 


come within tho scope of S. 92. The 
observations in Harris v. Hickett (2), 
which was followed in G. Huthua Mu- 
(laliar v. K. Arumu(ja Mudaliar (3), 
scorn to ho ])ortinont to the presont caso* 


1. (1808) 21 Mad 6G. 

L>, (1860) 28 L J Ex 197=4 HAN 1. 
3, (1871-74) 7 M H C R 189, 
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“ The principle of the rule is, that it must be 
assumed that the parties agreed that the written 
agreement should be the evidence of the contract. 
The difficulty is, that in this case there was evi- 
dence that the parties did not agree that the 
written agreement should be the evidence of the 
contract.” 


In Ruth7ia Mudaliar v. Arumuga 
Mudaliaj’ (3), the principles laid down 
in the case of Pym v. Campbell (4) were 
followed, and Morgan, C. J., observes at 
p. 196 as follows : 

• “ But it is said there is a written contract, the 
promissory note, and that no addition to, or 
variation from, its term can be made by parol. 
With respect to this, I take the law to be that 
notwithstanding a paper w’riting which pur- 
ports to be a contract may be produced, it is still 
competent to the Court to find upon sufficient 
evidence that this writing is not really the con- 
tract, and the risk of groundless defence does not 
aSect the rule itself, though it suggests caution 
in acting on it.” 

It is true that this decision was given 
before the passing of the Evidence Act. 
But this same principle has been adopted 
in later decisions given after S. 92, Evi- 
dence Act, had come into operation. In 
the case reported in Baijnath Singh v. 
V ally Mahomed Hajee Abba (5), their 
Lordships of the Privy Council have ex- 
plained the scope of S. 92, Evidence 
Act, in the following passage occurring 
at p. 125 : 

” The j)i'eamble to the Evidence Act recites 
that ‘it is expedient to consolidate, define and 
amend the Law of Evidence’, and S. 92 merely 
prescribes a rule of evidence; it does not fetter 
the Court’s power to arrive at the true meaning 
and eSect of a transaction in the light of all the 
surrounding circumstances.” 

This observation shows that in respect 
of S. 92, Evidence Act, oral evidence is 
admissible to prove that an agreement in 
writing was really no agreement at all 
but was only a sham as it was not in- 
tended to be operative. The dictum in 
Woodroffe and Ameer Ali’s Commentary 
on the Evidence Act, namely : 

“ although evidence to vary the terms of an 
agreement in writing is not admissible, yet evi- 
dence that there is not an agreement at all is 
admissible,” 


has been disapproved by Ashworth, J. 
in the decision reported in Lachman Da 
V. Ram Prasad (6), as not being thi 
correct law. The learned Judge says a 
p. 685 \of 49 All,) that evidence in an^ 
shape cannot be admitted for the pur 
pose of showing that there was no a gree 

4. (ISSbO 6 E & B 370=25 L J Q B 277. 

^ ^ V5=86 I O 382=3 Ran 

105 (P C;. 

6# A I R 1927 All 422=100 I 0 1029=49 Al 
680. 


ment at all or, in other words, that a 
deed was meant to be inoperative. If 
this be the correct view, I am afraid that 
several cases which liave arisen in India 
wherein deeds of various kinds have been 
held to be nominal or sham transactions 
or intended to be inoperative on the 
strength of proof adduced in the sliape 
of oral evidence and surrounding circum- 
stances should be deemed to have been 
not rightly decided. With great respect, 
I have to dissent from the view expressed 
by the learned Judge in the aforesaid 
case. 

In the case reported in Pertab Chander 
Ghose V. Mohendranath Purkait (7), the 
Privy Council have held that a tenant, 
who had executed a kabuliyat containing 
a stipulation which the landlord bad told 
him would not be enforced could not be 
held to have assented to it and tlie kabu- 
layat was not the real agreement bet- 
ween the parties and the plainlitf could 
not sue upon it. This principle was fol- 
lowed by the Bombay High Court in the 
case reported in Navalbai v. Sivubai (8). 
Sir Lawrence Jenkins, C. J., after refer- 
ring to a relevant passage in the afore- 
said Privy Council decision, observes at 
p. 763 as follows ; 

” So in this case if the plaintiffs were told: 
that the document which in form is a sale deed, 
would not be enforced as such against them and 
on the faith of that representation Hariba exe- 
cuted the document, then the sale deed cannot. 

be upheld as against him or the plaintiffs as a. 
sale deed.” 

In the case reported in Ramdhani v. 
Kewal Mani, A, I. B. 1926 Pat. 156, it 
is observed that the authorities establish, 
that though evidence to vary the terms 
of an agreement in writing is not admis- 
sible, yet evidence to show that there is- 
not an agreement at all is admissible. 
The decisions in Pym v. Campbell (4) 
and Baijnath Singh v. Vally Mahomad 
Hajee Abba (5) have been cited and con- 
sidered as authorities for the aforesaid 
principle. These decisions are in my 
opinion applicable to. the facts and cir- 
cumstances of the present case. There 
is an indication in the decision reported 
in Appa Dhond v. Babaji Krishnaji (9), 
that proof is permissible even where a. 
deed is attacked as partly genuine and. 
partl y not genuine. Sir Macleod, C. J., 

7. (1890) 17 Cal 291=16 1 A 233 (P 0). 

8. (1906) 8 Bom L R 761. 

9. A I Ra922 Bom 107=64 I C 364=46 Bom. 

85. 
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Jin=; ox pi (‘->6(1 his view on tiiis point at 


p. '^7 as follows : 

Put thon^li the Courh' have in the past 
rccoi;nizecl that tlie ostensihle owner in .a lio- 
nanii transaction can he oiclored to restore llie 
pro[«crt\ to its orifiinal owner, I for my part 
would certainlv not l)c willinf» to extend that 
doctrine and to lioid that a transaction can he 
partly (:;cnninc and partly unreal, unices there 
.'ire very stron*^ reasons for ohli^in^ the Court to 
(oine to such a conclusion.” 

In view of all tlie aftjscsaid authori- 
ties, it slioiild ])C held l iiat the oral evi- 
dence let in l)y the plaintiff in this case 
is admissible and cannot he deemed to 
1)0 obnoxious to the provisions of S. 92, 
Evidence Act. 

As I have already observed, this is not 
a case where oral evidence is sought to 
he adduced for proving that the deed is 
ojicralivc not in the manner set foi-th 
therein, but in a different manner as 
settled by a conteinpcrancous oral agree- 
luent. Such a case would he one of 
substituting a new and different conti*act 
for the one expressed in writing. The 
plaintiff in the present case does not say 
that Ex. I should ho held to he opera- 
tive not as it purpoi'ts to he hut in a 
different manner or as a different kind 
of contract or grant. Sucii a plea would 
not ho oj)en to her and no evidence can 
be adduced to substantiate that ])lea. 
This is tlie principle of tlie decisions in 
Savgira 21 all a p pa v. J I avia p pa (10) 
and Mottayappaji v. Palani Cronvdan 
(ll). This is the view which iny learned 
brother Gurgen ven, J., has expressed in 
the decision in D. Tjokslivii Ayya v. C . 
Mvraliari (12). Similarly in A/ar v. 
Surja Kuviar Gliose (13) evidence to 
prove that the real intention of the par- 
ties was something at variance with one 
of the terms of the conlract and that 
that term should he enforced in the 
manner intended but not in the manner 
expressed, was hold to l)e inadmissible. 
These cases have really no application to 
the present case, in view of the hndings 
of fact set forth above. 

I uphold the finding of the lower 
Court, that the deed Ex. 1 was never 
intended to he acted upon as a mainten- 
ance deed. If it was not meant to ho 
really operative as between the parties 
and to he acted upon, then it is virtu- 
ally a sham and would not ho an effcc- 

10. (1010) 34 horn 59=4 I C 257. 

11. (1015) 38 'Mixd 22G=*20 I G 024. 

12. A T R 1030 Mild 517=128 I G 512. 

13. (1911) 7 I C 812. 
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tive bar to the present claim of the 
plaintiff. 

It follows therefore that the plaintiff 
is not bound to claim only the profits of 
Andiyur village provided for her in 
Ex. 1 on account of the arrears of main- 
tenance now claimed by her. It is left 
to the discretion of the Court to fix a 
proper and adetiuate rate of maintenance 
having due regard to all the circumstan- 
ces of the case. (The judgment then 
discussed the lower Court’s findings and 
concluded). I consider that the rate 
allowed is moderate and perfectly rea- 
sonable. In this view, no higher rate 
can he allowed to the plaintiff as 
claimed by her in the memorandum of 
objections. In the result, I would dis- 
miss both tlie a])peal and the memoran- 
dum of objections witli costs. 

Curgenven, J. — I confess to having 
felt some liGsitation in deciding ^Yhether 
the view of this caso takon by the lower 
Court and by my learned brother is 
justified by the evidence ; that is to say. 
whether the jilaint ill’s claim to arrears 
of maintenance can be allowed in spite 
of tlie provisions of the maintenance 
deed, or what is in form a maintenance 
deed, Ex. 1. 

I fully agree that it is clear from all 
tho surrounding facts — the removal of 
tho ])laintilT’s husband, Ramalinga 
Miidaliar, to his brother Somasundnra’s 
house in spite of the opposition of his 
wife and others, the extreme and almost 
indecent haste with which tho mainten- 
ance deed was put througii, although 
there is no reason to suppose that any 
claim of this character was made upon 
Soniasundara or any wish expressed for 
such provision, tho state of distress and 
seclusion in which tho widow must have 
been at tho time, tho gross inadequacy 
of tho provision made for her in the 
deed, tho abstention of tho plaintiff 
from availing herself of tho maintonanco 
so provided — that this is not a case of 
voluntary acceptance after discussion of 
the terms of tho jirovision made. It is 
quite evident that Somasundara was a 
masterful personality, that ho intended 
to liave things’ all his own way, and that 
ho succeeded in imposing his will upon 
his brother’s widow and such advisors as 
may have been available to her at the 
time. It is also ]n*otty clear that ho 
procured tho execution of Ex. 1 with a 
view to avoid claims being made upon 
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him at some later date when the plain- 
tiff perhaps would be in a better posi- 
tion to assert them — whether such 
claims might take the lorra of an allega- 
tion of divided status or of a demand for 
maintenance commensurate in amount to 
the whole value of tlie estate. There 
are sufficient indications to justify the 
conclusion that to no part of the docu- 
ment can the plaintiff' have given her 
free consent except indeed to the con- 
cession to her of the jewels which are 
now claimed as her own. So far I have 
no hesitation in accepting the conclu- 
sions of the learned Subordinate Judge. 
My only doubt has been whether all 
these circumstances are not equally 
compatible with the theory, not that 
the document was intended by the par- 
ties to be inoperative but that the plain- 
tiff was compelled to execute it by the 
exertion of undue influence on the part 
of Somasundara. It seems clear that if 
the plaintiff wants to establish her ver- 
sion of the circumstances she must 
exclude this possible alternative, be- 
cause it would have required her to get 
the deed set aside before she could make 
an independent claim to arrears of main- 
tenance, and since the period of three 
years allowed under Art. 91, Lim. Act, 
has long since expired this form of relief 
would have been closed to her. It has 
in fact been suggested on behalf of the 
appellants that the plaintiff has been 
forced to make out that the deed was 
nominal in order to get over the diffi- 
culty created by limitation. 

It is necessary therefore to decide spe- 
cifically that the document was really 
intended by the parties to it to be nomi- 
nal and that the theory that the 
plaintiff was so influenced by her bro- 
ther-in-law as to execute it as an accep- 
tance of his terms is not a true explana- 
tion of the evidence. As to this I think 
in the first place that quite a plausible 
reason has been given for inserting the 
maintenance provisions in the document. 
The brothers had been living apart, and 
so far as external indications went it 
looks as if quite a good case for separa- 
tion in status having ocpurred might 
have been made. The allegation that 
Somasundaram was uneasy upon this 
scoie is veiy piobably true and is borne 
out by the express recital in the docu- 
ment that he and IRamalinga had been 
living as members of one and the same 


undivided family. He was tlierefore anx- 
ious to make the widow subscribe to a 
declaration of this character, without 
making it appear this was the sole pur- 
pose of the document obtained from her. 
As to the extreme inadequacy of the pro- 
vision made, my learned lirother is a 
better judge of tliis than I am and I am 
prepared to accept his view that it re- 
veals the sliam character of the docu- 
ment rather than that the plaintiff’s con- 
sent was extorted. The evidence relat- 
ing to the house provided for the widow 
is then said to betray the real truth, be- 
cause in the first place it was so situated 
that she could not with any self respect 
live in it and in the second, Somasundara 
actually leased it for a period of three 
years after the maintenance deed had 
been executed. 

It is clear that he must at least have 
known that she would never want to oc- 
cupy it. Lastly, there is the circum- 
stance that Somasundara kept the docu- 
ment in his own possession, which is 
easily understood if he looked upon it 
merely as a declaration that he and his 
brother had been undivided in status. 
We have to read the oral evidence in the 
light of these considerations. It is true, 
as is pointed out for the appellants, that 
not much of it can be said to come from 
an independent source. It is to be re- 
gretted I think that the plaintiff herself 
should have been examined on commis- 
sion. Such a course, especially in a claim 
of this magnitude, ought very rarely to be 
allowed and I can see no good reason 
why this lady should not at least have 
given her evidence direct to the Court 
even if it had to be taken in chambers. 
As matters stand, the trial Court was 
deprived of the opportunity of seeing the 
witness depose and of recording its im- 
pressions of her demeanour. (The judg- 
ment . then discusses the evidence and 
proceeds.) On the whole I think that 
there are sufficient grounds for holding 
that the finding of fact reached by the 
learned trial Judge is correct. 

On the question of application of S. 92, 
Evidence Act, it is to be observed that 
Ex. 1 compromises, or purports to com- 
prise, three matters, a declaration of 
status, a release by Somasundara of any 
rights he may possess in the jewels, etc. 
and a provision for maintenance. The 
declaration of status is a mere recital and 
is not in the form at any rate of a c-^n- 
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finct or of a teiao in a contract, and I do 
not think that for tlie i)ni'posc of apply- 
ini4 S. 02 it has to be so regarded. As 
rcg.ird-; the jPweU, etc., it is not denied 
that ( ho jihiintil'f was allowed to retain 
t liose iu'ticlcs. Jt is argued tliat they 
were in fact hor own property and that 
the pi'ovisioii w.as only inserted in order 
to lend an a[)pearanco of com i)leteness to 
tlie document jis a sell lenient of all her 
claims. It would have been better if the 
title of t he plainti)}' to tliesc articles had 
been more ex illicitly examined at the 
trial, hut-I think there can ho littlo 
doubt that, possibly, with some trivial 
excejitions, they formed her own stri- 
dhanam in-ojieid.y- Tt is significant that 
in the antc-adofition agreement subse- 
quently entered into between defendant 
2 and defendant 3's natural fathei' 
(Ex. C) there is a clause stating that 

“as Jaiiaki Animal’s (defondant ‘i’s) jewols, 
gold vessels, etc. , silvi'r vos.-ads, rtc., and stri- 
dliana proport Ixdong to lior (•xclii'^i voly and 
as Somasundara Aludaliar Avargal’s oslato has 
no right \vhalso(‘ver tliorolo. the adojded boy has 
no riglit or concern whatsoover therein,” 

and this was probably how matters st ood 
in the case of the idaintitl also. 1 agree 
theieforc that this term of the document 


may ho treat ('d as nominal equally with 
tlie provision for maintenance. If so, I 
think it is clear that the case reduces it- 
self to one of a wholly nominal contract, 
and the learned Advocato-Oeneral has 
jeonfessed himself unable to contend that 
S. 92 can be applital to such a document; 
iand as my learned brother has shown, 

jthere is no legal obstacle in the way of 

Iproving it to be a sham. Such proof iiav- 
ing been adduced, the way liesojion to the 
plaintill to claim arrears of maintenance 
irrespective of the terms of the deed. I 
agico that tlie rate of maintenance fixed 
by the lower Court should lie accepted 
and that tlie appeal and the memoran- 
dum of objections should bo dismissed 
with costs, decertify for two sets of 
fees in the appeal. 


r.R.S./M.N. 


A ppea I d ism issed . 
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Vknkatasljrp.a Kao and Kktlly, JJ. 

Iiaja (JO pa I a A yya /—A ppel Ian t . 

v. 

S, Adiaarayana Cdictiiar and niwlhcr 
Respond ents. 

Appeal No. 305 of 1931, Decided on 
27th July 1932, against order of Sub- 
Judge, Madura, in .E. A. No. 909 of 1930. 


Civil P. C. (1908), O. 21, R. 89— Mortgage 

decree against A and fi directing sale of A's 
interest first and B's interest in case of defi- 
ciency — interest sold and he applied un- 
der O. 21, R. 90 — IPs interest sold for defi- 
ciency — B applied under O. 21, R. 89 — A’s 
application rejected — b's application was 
competent and was not barred by A’s making 
his application. 

A mortgagee dccice was parsed against a father 
and son ordering tliat tlie father's interest in 
the property should be first sold and then if any 
balance remained duo the son’s interest was to 
be sold. 'The father's interest was sold and for 
the balance the son’s interest was also sold 
which moi;^ than satisfied the decree. The 
father had applied for sotting aside the sale un- 
der O. 21, R. 90 and the application was pend- 
ing when the son’s interest was sold. The son 
deposited the balance due after sale of the 
father s interest and the solatium applied for 
sotting aside the sale of his interest under 

D. 21, ]{. 80. 4’hc father’s application was 
s u hseq n e n 1 1 y re j ec ted . 

Held : that the father’s application was no 
bar to the maintainability and granting of the 
son’s application and the liability of the son’s 
interest was sullicicntly defined in the decree to 
enable him to iipplv under proviso to O. 21, 

‘ [P65C2] 

7v.7b Mahadcra Ayya ) — for Appellant. 

K. 1'. Sesha Ay ya a (jar and »S. Banga 
Baja Ayyangai — for Rcspoi^dents. 

Venkatasubba Rao, J. — The mort- 
gage decree was passed against the father 
and the son. It was i)rovidcd both by 
the i)roliminoA’y and tho linal decrees, 
that tho father’s interest in tho proper- 
ties mortgaged sliould bo proceodod 
against first and only in tho event of the 
decree still remaining nnsatishod, the 
son’s interest sliould bo sold. It is no 
iiso contending that a joint decree Was 
passed; for tho decree makes defendant 
2 s share in tho property lialde only when 
defendant 1 s share is found insulliciont. 
Thus, tho decree fixes tho measure of de- 
fendant 2’s liability although as Mr. 
Mahadeva Ayyar, for tho appellant (the 
auction-purchaser) contends, neither is 
tho proportion fixed nor is tho actual 
sum specified. But tho decree, all the 
same, makes it clear that tlie son’s liabi- 
lity is only for the portion remaining due 
after the father’s share is sold. I fail to 
see how tho facts relied upon by Mr, 
I\rahadcva Ayyar militate against the 
view that tho extent of tho son’s liabi- 
lity is defined’ liy tho docroo. The rights 
of tho jiarties must ho taken to bo gov- 
erned by tho deereos wliicli have now 
1)0001110 final. Why tlio decrees came to 
ho passed in that wav, it would bo idle 

» I 
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Now let us look at the facts that gave 
rise to the application. The father’s 
share in the family property was sold in 
execution and fetched a certain sum. 
The balance, which after that amount 
was credited, was still due under the de- 
cree was Hs, 2,000 odd. To realize that 
sum, the son’s share was sold and fetched 
Rs. 7,510. Thereupon, he paid into 
Court Rs. 2,000 odd referred to above 
along with the additional sum specified 
in O. 21, R. 89 and applied under that 
rule to have the sale of his share set 
aside. The auction-purchaser’s conten- 
tion is that the application made by the 
son, without his depositing the full 
amount of the decree, was bad. The son 
is protected by the proviso to R. 89 
which was added by way of amendment 
and which reads thus: 

“Provided that where the immovable property 
sold is liable to discharge a portion of the de- 
cree debt the pa\'ment under Cl. (b) of this sub- 
rule need not exceed such amount as uuder the 
decree the owner of the property is liable to 
pay.” 

The argument is, that at the very pass- 
ing of the decree, the extent of the 
liability must be specified either in the 
terms of the sum payable or as a fixed 
fraction of the whole amount. There is 
nothing in the rule countenancing the 
contention, and I therefore reject it. 
Next it is contended that the father’s 
act in applying under R. 80 to set aside 
the sale of his interest, should be held to 
be a bar preventing the son from apply- 
ing under R. 89, The father’s applica- 
tion was rejected by the lower Court and 
the appeal filed by him has also been 
withdrawn and we have just made an 
order dismissing that appeal. Was the 
son bound to wait till the father’s appli- 
cation was disposed of ? In that case 
the son would be met with the plea that 
bis application was out of lime. Mr. 
Mahadeva Ayyar when pressed, has had 
to concede that if his view be correct the 
son would be without a remedy. The 
son could not apply, if the appellant’s 
contention be right, when his father’s 
application was pending, as at that time 
it was not definitely known whether the 
sale of the father’s interest would be up- 
held or not; if, on the other hand, the 
son waited till his father’s application 
was disposed of, he would be too late and 
his application should be rejected on that 
ground. Thus, according to the appel- 
lant, because the father chose to apply 


under R. 90, the son should be depri%^ed 
of his right. That is the position taken 
up, but the son’s rights cannot be made 
to depend upon the conduct of his co- 
juclgment-debtor. It would no doubt be 
quite a different matter, if in tlie event 
the sale of the father’s interest had been 
set aside. In that case, under the very 
terms of the decree the son would be 
liable to pay a larger amount than he luiS| 
chosen to deposit under R. 89; but that 
is not what has happened and I must 
therefore uphold the lower Court’s order 
and dismiss the appeal with costs of the 
son (defendant 2). 

The appellant (the auction-purchaser) 
will be at liberty to draw out the price 
he paid, namely, Rs. 7,510 along with 
the 5 per cent deposited by the son and 
interest, if any, on these sums standing 
to the credit of the proceeding. 

Reilly, J.— “I agree that defendant 2 
made his deposit within the meaning of 
the new proviso to R. 89, O. 21, Civil 
P. C. His undivided share of the pro- 
perty was liable at the time it was put 
for sale in execution to a determined 
part of the decree-debt, and it was put up 
for sale to realize that part of the decree- 
debt. He deposited that part of the de- 
cree-debt with the addition of poundage 
and the 5 per cent due to the auction- 
purchaser. In consequence of the curi- 
ous way in which the decree was framed 
he has fortunately for himself been able 
to come within the meaning of the pro- 
viso. I agree that this appeal must be 
dismissed with costs as proposed. 

P.R.S./m.N. Appeal dismissed, 

A. I. R. 1933 Madras 55 

Jackson and Mockett, JJ. 

Tadepalli Sriramuhe and others — ■ 
Plaintiffs — Appellants. 

V. 

2^he Firm of Kollipara SriramulUf 
Kollipara Venkata li am achand ray y a and 
anothei — Defendants — Respondents. 

Second Appeal No. 1118 of 1928, De- 
cided on 11th August 1932. 

Civil P. C. (1908), O. 34, R. 5 (3)— Dis- 
missal of applications for making final de- 
cree does not bar subsequent application — 

Civil P. C. (1908), O. 9, R. 4. 

The previous dismissals of the applications for 
making a preliminary mortgage decree final for 
non-payment of process fees does not make the 
Court functus otiicio to pass a final decree on a 
subsequent application. What was dismissed was 
merely the application for final decree and not 
the suit itself and the applications which are 
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not OMP in ioM can ho inn>lc a^ai?! nnd-'i* 

0.0, R. 4; .i ] I! i:)?l Ma:l 705 and J I 11 
10-2} /' C 10-. r.u.\ A I R 1022 .Vm/ 05; 

05 All 301 and .1 / R 1025 All. r>22. llrf. 

[r 56 C 1, 2] 

77. S())nin/!i<i — fo)- A jR'cHa nts. 

P. \ tn nnn nid iPio ami P. T . 
lift 1 ( 17 ) 1 1( }) ))(( ) — loi' JR'-. nonOon I s. 

Jackson, J. — Th)> is a c!a>s nf a ca?o 
whieli has oiycp Courts cormidcrahle 
trouble. Tlic ]u*e-ent defemlant 1 ob- 
tained a pi el ini i na I’v decrt'e u ]ion a niort- 
f^a.L-o a.L^aitit the father of (be present 
planUitfs. There (ben foll(>\ved these 
applicatioim for a final decree: 

J^x. A. St('ps m‘t ( ik'en . . . Dismissed, 
Jb Disnti'-'-'cd for failure to ])a\’ 
ha M a . 

C. Disrni-.-od . 

D. 20tb Sefttfunher J019. Order 
on 14tb No\cmher 1919. 

The i)]ain( ills liavc hrou^^ht a suit to 
set aside the conserpient sale on the plea 
that when the Court passed orders upon 
Ex. D, it bad already dismissed the suit 
ami was functus of(icio. Tim lower ap- 
j)ellate Court has held tliat the Court’s 
final decree was not made without juris, 
jdiction and itlaintilTs appeal. In this 
case it is a pure assumption that the suit 
was dismissed, and Miei’o is no reason to 
jsujipose that the Court really intended 
anythin.!^ (){ the sort. In Lnrlnni Na- 
rnfii Marivan v. TPihnaJciDuI Man('(n'i 
(l), where the Judi^e actually used the 
phiase the suit is dismissed for want of 
further prosecution,” ho explained that 
tlie object of dismissal had not been to 
dischar^^e or vacate the appellate de- 
cree.” And as poinfed out hy the Judi- 
cial Committee in that case ho would 
have no jurisdiction to dismiss the suit: 

Tlie parties have on tlic mnidn" of tlic (pre- 
liminary) decree acquired riglils which are fixed 
unless tlic decree is varied.” 

All that the Munsif did in the ])rosent 
case \vas to dismiss the a]^plications for 
a final (lecrce because hitta had not 
been paid. Eefore its amendment in 1st 
Scjitoinber 193J, there was no provision 
in O. 34, Jl. 5 (3) for sorvinpt nolice on 
jiaitics; and a Court dismissing an appli- 
cation for a final decree on the *?4round 
of nonjiaymeiit o( hatta for serving 
notice was acCn.q- under its inherent and 
|not under iiny statutory iiowci*. It 
airop^af.f's i>n itself (lie I’iifht to dismiss 
an application filed under 6. 34, IC 5 (3). 
j it is d ifyi(tnit_ to_ see how this peculiar 

1. A 1 K 1^24 T G 11)8=81 I G 747=51 I A 
321=4 Pat GL 1»G). 
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action can he construed to be the dis- 
missal (f{ the suit itself, which as point, 
ed out hy the Judicial Committee is not 
within the ])ower of the Court. A Court 
will not ordinarily he presumed to do an 
ille^^ality. It seems better to follow the 
face of the record and to hold that the 
Court successively dismissed applications 
for a final decree. Such applications as 
oh-erved hy Cuvf^enven, J., in Ve?ika(a- 
?-a7)ui Maruduchala, A. 1. 7?. 1931 
Jl/ur/. /95, are not applications in execu- 
tion, and hy force of S. 141, Civil P. C., 
arc governed by O. 9 and O. 17 as 
fhouLfh they arc suits. Under O. 9, R. 2 
the Court dismisses the “suit,” hero, the 
api)lications, for non-sorvice. Then under 
0. 9, R. 4 the plaint ilT mav hrinq a 
fresh suit,” here, put in a fresh appli- 
cation. There is then no need for the) 
I>laintitT to ifet the previous order of dis- 
missal set aside: M . Voil'atiah v. Veii- 
Jc(U(i SitLhiaJi (2), upon which the appel- ■ 
hint slroui^ly relies lays down that the 
))rovious order is not ultra vires, though 
it mav ho erroneous. 

To (hi s wo entirely defer, and think it 
is a dangerous doctrine that the judicial 
act< of Courts can he treated as mere 
nullities, and of no etTect whatsoever. It 
was for this reason tliat this Court de- 
clined to interfere in revision in Slrecra- 
mulii V. (KjhaJ hushanam (3). We also 
think it dangerous to carry the principle 
that a Cinirt may rectify mistakes in- 
ad vi'rtently made hevond the ambit of 
the facts in Dc})i BaJcs/i Sinah v. llahib 
Shah (l), and should hesitate to sav, as 
in JodJia Sniiih v. Gokatuni Da.^i Pandc 
('■>), that a Court can revoke its own 
order of dismissal. But the line of rea- 
soiling in Venkata ra7na v. Marndachalay 
/I. I . Jt . 1931 Mad, 795, makes revoca- 
tion unnecessary. The orders of dis- 
missal, Exs. A, V and C, stand as good 
orders, ])ut plaintitT has in O. 9, R. 4, a 
locus penitentiae whicli gives room for 
a fresh application. It may ho added 
that this is no artiheial way of avoiding 
a. hard case, lint runs with fho real facts 
of (ho situation. The Court when it dis- 
missed the applications had no real in- 
tention ol dismissing (.he suit and was 

flllly 3-eting in jlTTl'oreni as s aid in 

2. A I R 1<)22 id a cl 65=60 l~cr3G6r 

3. A I K 1928 Mad 963=112 I C 19. 

•i. (i9i:i) All 331— .10 I A 120=10 0 a 

191 = 19 1 (’ 526 (P C'). 

5. A 1 R 1925 All 622=^7 I C 222=47 All 
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Laclimi Narain v. B ahnaknnd (l), to 
induce plaintiff to pay process fees; and 
when plaintiff put in a fresh application 
it was precisely what the Court expect- 
ed. Artificially is imported by the as- 
sumj^tion that the Court deliberately 
dismissed the whole suit, and rendered 
itself functus officio. Accordingly the 
appeal is dismissed with costs. 

p.R.S./m.n. Appeal dismissed. 

A. I. R. 1933 Madras 57 

Pandaeai, J. 

M. Chengayya Pantulu — Petitioner. 

V. 

Medarametla Kottayya and others — 
Opposite Parties. 

Civil Revn, Petn. Nos. 1734 to 1736 
of 1928, Decided on 18th August 1932, 

(a) H indu Rsligiovis Endowments Act, 
(1 of 1925), S. 53 (4) — Scheme before Act — 
Application under S. 53 (4) lies — Hindu Reli- 
gious Endowments Act (1925), S, 71. 

Applications under S. 53 (4) do lie in respect 
of schemes settled by Courts before the Act as 
v/ell as in respect of schemes settled subsequ- 
ently: AIR 1929 Mad 322 held ohitcr and 
not Foil. [P 57 c 2] 

(b) Madras Religious Endowments Act 
(1925j, S. 53 (4) — Applications can be con- 
tinued even after passing of Act (11 of 1927) 
without payment of further court-fee — 
Madras Religious Endowments Act (1927), 
Ss. 7 (1) and 57 (4). 

Applications under S. 53 (4), Act 1 of 1925, 
are not rendered incompetent of continuance 
on the passing of Act 11 of 1927 inasmuch as 
there is nothing inconsistent in the provisions of 
the later Act with continuing the applications 
already filed. Kq further court-fee also is 
necessary for such continuance. [P 68 C 2] 

(c) Interpretation of Statutes— Repealing 

Act does not affect proceedings instituted 
under previous Act unless expressly provi- 
ded Madras General Clauses Act (1891) 
S. 8 (f). ' 

A repealing Act shall not affect any legal 
proceeding in respect of any rights etc., acquired 
beforehand and such legal proceeding may be 
continued as if the repealing Act had not been 
passed subject to there being nothing in the 
repealing Act to express a contrary intention. 

[P 68 C 2] 

^ P. y enkataramana Rao — for Peti- 
tioner. 

^ ^ • ^(^^'Cisimhachariay — for Opposite 
Parties. 

* These petitions by the 
±linclu Religious Endowments Board 
arise from applications under S. 53. Cl. 4, 
Act 1 of 1925, the first Hindu Reli- 
gious Endowments Act which was after- 
wards repealed by Act 2 of 1927 The 
applications were severally for the modi- 
ncation of schemes which had been 
settled in respect of three temples 


by the civil Courts and were made 
on 3rd January 1927 when the first 
Act was still in force. They were op- 
posed by the counter-petitioners con- 
cerned and were dismissed bv the lear- 
ned District Judge on a preliminary 
point. That point is that applications, 
under S. 53 (4) will not lie in respect of 
schemes settled by Courts before the 
Act and will lie only in respect of 
schemes settled subsequently. For this 
opinion the learned Judge relied on a 
decision of Sreenivasa x\yyangar, J., in 
Chinnan v. ISnndaresa, A. I. R. 1929 
Mad. 322. That was not a decision on 
this point, although there is an observa- 
tion to the effect that the schenne under 
consideration in that case was of an 
earlier date than the Act of 1927 and 
therefore S. 75 of that Act correspond- 
ing to S, 71 of the Act of 1925 does not 
apply to the scheme. The matter before 
the learned Judge arose out of an appli- 
cation before the Subordinate Judge of 
Cuddalore made under “the liberty to 
apply” clause in a scheme which had 
been framed and the Subordinate Judge 
in that application removed the peti- 
tioner, trustee. The trustee brought up 
the matter to this Court and submitted 
that the “liberty to apply” clause in 
pursuance of which proceedings had 
originated against him was itself ultra 
vires and his dismissal was therefore 
illegal. With this argument the learned 
Judge concurred. It was then argued 
for the other side that under the Reli- 
gious Endowments Act, which had been 
enacted while the proceedings against 
the petitioner were pending, whatever 
may have been the inherent fault of 
schemes passed before the Act they had 
all been cured and validated by S. 71 
of the Act of 1925, corresponding to S. 75 
of the Act of 1927 . The true answer to 
this, I venture to think, was that the 
Religious Endowments Act did not pur- 
port to do anything of the kind. All 
that the above section meant was that 
schemes passed by the civil Courts before 
the Act must be deemed to have been 
passed under the Act. Mark why. In 
order that they may be dealt with'^under 
the Act inter alia under S. 53 of the Act 
of 1925 (S. 57 of the Act of 1927). There 
was no question of validation or invali- 
dation of any clause or provision in any 
scheme which was ultra vires of the 
Court. But the answer given by the 
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loarn'^f] Jiul.ce was thaf. R. 75 of I he Acfc 
applied only to scheme^ settled 
fliat Act. 1 cannot convince mv- 
'(’If (hat ( he n hove ol)-(orval ion was tlio 
it'sulf, of a (hdiherate oj)inion. In any 
ease t a^n nn{ able h-) a.i^ree wilh it. 
S', o.d, Cls. •! and 71 of tlie Act of 1925, 
are clear and explicit. S. 53, Cl. 4 refers 
inter alia to any scheme of administra- 
tion which under S. 71 is deemed to }')e a 
schcine settled under the Act; and it 
says that all sTich schemes may l)e modi- 
fied or cancelled hy the Court on the ap- 
plication of the Hoard. S. 71 says that 

“wlioro the ndniiii’wtration of a roli^fious rndow- 
mcJit is L^ovf'riied hy [\ny tcliciTio sot lied under 
S. 02, (’ivil T’. lY , vijoh schomo shall ho d(‘omed 
to ho :i schem-' settled midor this Act, and such 
selc‘1710 may i«o modified or cancelled in the 
manner [novldod l)y this Act," 

in olher words, may lie modified or can- 
celled ])y th.e jirocedure laid down in 
S. 53. The reference in S. 71 to schemes 
settled under S. 92, can apply only to 
schemes settled liefore the Act for I lie 
reason that under S. 69 (2) of the Act 
futurt^ suits under S. 92, Civil P. C., arc 
prohihited and t hat section is to have no 
application to any suit claiminit any 
relief in resfiect of tlie administration or 
niana.tjcmcn t of a reliydous endowment 
and no sucli suit s can he brought except 
under (he Act. Therefore the schemes 
settled by Courts under S. 92 referred to 
in tlie section must he only t liosc w'hich 
lio.cl been already settled. To construe 
the section otlicrwise would he to stul- 
tify tlie hencficient effect of tlio scheme 
of tlie Act, by making it possible for (ho 
very thing to he done which tdio Act was 
intended to prevent, viz., unending liti- 
gation about the management of religious 
endowments. I have no hesitation in 
thinking that the olijection by which 
the learned District Judge thought him- 
self hound does not exist. 

Another point raised in this Court for 
the respondents i.s that although those 
applications may have been competent 
at tlie time when they were presented, 
i.e., on 3rd January 1927, yet as soon 
as Act 2 c;f 1927 was jiassed, i.e., on 
19th January 1927, tlu’ir continuance 
became incomp.’tent hccauso in the 
corresponding S(‘ction in the new Act, 
viz., S. 57 (i), it is provided I hat schemes 
of administration whieli under S. 75 aro 
deemed to ho schemes settled under the 
Act, i.e. schemes settled liy a Court under 
S. 92 must bo modilied or cancollcd only 


by suit and not otherwise, instead of by 
application as was provided in S. 53 (4) 
of the earlier Act. The learned Judge 
himself was not inclined to accede to 
tliis olijcclion, because he thought that 
thcio was nothing under the Act of 1927 
to prevent the old applications being 
continued, if necessary, by payment of 
additional court-fees. 

The respondent’s learned advocate can- 
va'sed this opinion of the learned Judge 
and says that after the new Act it would 
he illegal to continue tlie old applica- 
tions. The argument is as follows: No 
doulit S. 8 (f), T^Iad ras General Clauses 
Act, says that a repealing Act shall not 
affect any legal proceeding in respect of 
any rights, etc., ac(]uired beforehand and 
that such legal iiroceeding may be con- 
tinued as if the repealing Act had not 
been passed. ]^ut this is subject accord- 
ing to S. 4 to there being nothing in the 
repealing Act to express a contrary in- 
tention. There is a contrary intention 
expressed in the Religious Endowments 
Act of 1927 to the effect tliat modifica- 
tions and cancellation of schemes of 
administration can only take place by 
suit and not othoiwvisc. Therefore to 
allow the old apiilicaticms to continue is 
contrary to S. 75 ( l). The whole of tl^is 
argument is based upon a misapprehen- 
sion because S. 75 of the Act of 1927 
was certainly not intended to be retros-l 

^ I 

pcctive and can apply only to procood-! 
ings taken after it came into force. It 
is Olio tiling; to sav tliat under the .-let of 
1927 tho modification of a scheme can be 
olitaincd only liy a suit. It is another 
thing to say that by reason of that 
section it is illegal to continue ajiplica- 
tions which had already been legally 
filed. Tho only provision in tho Act of 
1927 about continuation of ]iroceedings 
begun under tho Act of 1925 is S. 7 (2). 
It says that all proceedings taken under 
tho earlier Act may bo continued after 
that Act in so far as tliey are not incon- 
sistent Nvith tho provisions of this Act. 
There is nothing in S. 75 (4) which is 
inconsistent with continuing tho appli- 
cation presented already because as al- 
ready said all that S. 75 says is that 
after tho now Act the proceedings for 
modification must bo begun hy way of 
suit. Tlioro being nothing in the Act 
which exiiresses any contrary intention, 
the ordinary rule of interpreting repeal- 
ing legislation holds especially in view 
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of S. 7 (2). The learned Judge’s view on 
this point was right. But it is necessary 
to point out that it is not necessary to 
convert these applications into suits; 
nor as far as I can see is there any 
question of court- fees. The applications 
must be heard and decided on the foot- 
ing that they were validly presented and 
and that they have been improperly dis- 
missed. 

The respondent’s advocate wanted to 
raise a question that one of the reliefs 
claimed in the petition was not available 
in these proceedings. That does not 
now arise and may be raised before the 
lower Court. The order of the lower 
Court is set aside and the petitions sent 
back to the District Court for disposal 
according to law. The petitioner will 
have his costs in the three petitions. 

P.R.S./m.N. Petitions allowed. 


A, I, R. 1933 Madras 59 

Sqndaram Chetty, J. 
Chairman , Chingleput Municipality — 
Plaintiff — Appellant. 


V. 


M. Murugesa Mudaliar and others — 
Defendants — Respondents. 

Second Appeals Nos. 1088 to 1092 of 
1930, Decided on 28th July 1932. 

(a) Civil P. C. (1908), S. 11 — Decision 
against Municipal Council is binding against 
its chairman — Madras District Municipali- 
ties Act (1924), S. 22. 

A decision in a former suit obtained against 
the Municipal Council is binding on its chairman 
who is the chief functional*}' of the Council. For 
tho^ purpose of appb>’ing the principle of res 
judicata the ^lunicipal Council and its chairman 
cannot be viewed as two independent entities. 

[P'61 C 1] 

(b) Civil P. C. (1908), S. 11 — Erroneous 
decision on point of law is not res judicata — 
But subsequent decision cannot affect rights 
under former decision. 

An erroneous decision on a question of law in 
a previous suit would not be a bar in a subse- 
quent suit between the same parties, and a 
different decision may be given on that question 
but the decision so given should not in any way 
affect the operation of the former decree or take 


away any rights acquired by the parties the 
under ; 30 Mad 461 and A I B 1923 Gal 7 

Foil, j-p Q 

V. Pamaswami Ayyar — for Appellai 

T. V . Muthukrishna Ayyar — for 
pondents. 


Judgment. These five appeals have 
been preferred by the Chairman of the 
Chingleput Municipality and. arise out of 
five suits filed by him for a declaration 
that the defendants are liable to take 
annual licences in respect of their rice 


mills and for payment of licence fees 
under S. 249, Madras District Llunici- 
palities Act of 1920. The main plea of 
the defendants is that the suits are barred 
by res judicata by reason of the decision 
in a batch of former suits filed by them 
against the IMunicipal Council, Chingle- 
put, represented by its Chairman, for a 
declaration that in respect of ail these 
rice mills no annual license was neces- 
sary under S. 249 of the Act and for a 
permanent injunction restraining the 
Municipal Council from compelling the 
plaintiffs to take out licenses either bv 

#Lil 

threat of prosecution or otherwise. Ex. 1 
is a certified copy of the judgment in the 
former suits. It is clear that the decla- 
ration and injunction asked for in those 
suits have been granted against tlie 
Municipal Council, Chingleput. The 
identical question raised in the present 
suits was decided in the former suits, and 
both the Courts below have held that 
according to the rule and principle of 
res judicata the relief asked for by the 
Municipal Chairman in the present suits 
cannot be granted. The correctness of 
that view is challenged in these second 
appeals. 

The question for consideration is whe- 
ther a decision of a civil Court which has 
become final as against the Municipal 
Council of Chingleput in respect of the 
subject-matter of the present suits will 
operate as res judicata in these suits and 
the main contention urged by the learned 
advocate for the appellant, is that the 
former suits having been laid against the 
Municipal Council and not against the 
Municipal Chairman, the decision in 
those suits would not operate as res 
judicata in the present suits. The point 
for consideration is whether there ,is 
legal identity of parties in the two suits 
having due regard to the whole scheme 
of the District Municipalities Act and 
the relevant provisions thereof. The 
exact relationship between the Munici- 
pal Council and its Chairman is not de- 
fined in the Act, but it must be a matter 
of inference. According to S. 4 of the 
Act, the Local Government has the 
power to constitute any town, village, or 
other statior as «a Municipality. The 
Municipal Council should be a body 
corporate and be vested with the cai)a- 
city of suing or being sued in its corpo- 
rate name, according to sub-S. 2, S. 6 of 
the Act. S.19 says that the Municipal 
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adrm'ni'^f rritir))! -hall vr-t in the Council 
and nccoivlinL( to S. 22 the Chainnan 
shall h(' hound lo .!4i\-e ohoct to nvory 
]<>n f)|’ the Council, iinle-s siieli 
r(‘-olu!ioii is nioflifit'd, su-pond.od or can- 
celh'd hy a, conf !-ollin,L’ authority, ddicro 
seems to la' no douht that the chairman 
who is nec(’ssarilv a rnemher of the 
C’ouncil is its oxecnti\o head. Cert:iin 
special functions ;uc as.siLjfied to tlic 
chaiiana!! under the Act, just as some 
other functions are assi.e'ncd to the 
rtrunicipa.l Council. The Municipal au- 
thorities c ha I’.i^ed with th.e carryinis’ont 
of the [irovisions f)f this Act arc statcfl 
to he a Cdnoicil and its Cluiirman (S. G, 
Cl. I). 

The functions of the cliairman are 
specitied in S. to. As I'e^ards the tiling' 
of .suits, the wliole scheme of the Act 
clcu ly indicates t hat ^^enerally the Coun- 
cil as a coi'porate body has to sue and to 
ho sued. Jhil the chairman may insti- 
tute and also i)ro.sccute any suit, only 
with thoapf>roval of tlie Council (vide 
S. Cl. (< 4 ). In spile of the fact that 
the chairman is invested with certain 
specific i)ow(n-s undei* the Act, there is 
nothing' t(j show (hit he is an all(^i:cthor 
indepimdent I unctionary, and any i)owcrs 
winch lor ( lu' sal:o of converiicnco are 
vested in him have to he cxercisc'd on 
hehalf of the I^Iunicipal Counci I which is 
a body corporate. The chairman as such 
can have no independent existence apart 
from the Council. That is clear from 
the provisions of S. 41 of the Act. Jf 
the Ijocal Government should cliooso to 
dissolve or supersede a Council, the 
chairman who is a rnemher of the Council 
could not have any independent locus 
standi as cliairman. It is true that in 
the matter of demandini^ annual licenses 
to ho taken in respect of the rice mills 
in question, the chairman lias ^^ot (lie 
power under S. 240 of the Act to '•rant 
or refuse to .Ltrant such licences ; hut the 
foundal.ion for the exercise of that power 
hy the chairman is the resolution of the 
Council for the puhlication of a not.ifica- 
tion in the District Gazette and liy beat 
of di-um, that certain localities sh.ould 
not lie used for any of the purposes 
specified iii Sch. o witliout the chair- 
man s licence. If a iiarticuhir rice mill 
docs not come wit liin t he place specified 
in the notifKaition issued hythc Council, 
the chainnan lias no power to ^U’ant or 
refuse to ^‘rant sucli licences in respect 


of it. IjOokin ;4 at the question in issue 
in the lii,dit of the aforesaid sections, it 
scciii'^ to me that if liy a decision of the 
civil Court the ]\Iunicipal Council is 
precluded from dcclarini; that the rice 
mills of the present defendants are liable 
for (he payment of the annual licence 
fees, the chairman as the executive head 
of the Cmincil cannot demand the taking 
of a licence in respect of such a mill and 
lew the annual licence fee. If the dis- 
ti net ion in the functions assigned to the 
Council aiul its chairman should be an 
indication for the absence of legal iden- 
tity between the two for tl^e purposes of 
the rule of res judicata, I am constrained 
t(') oi)scvvo that tlic result would be 
startling and anomalous. 

Any dcci-ion obtained in a suit to 
which the Municipal Council is a party, 
which affects the rights of strangers may 
he ignored by the chairman or any other 
ofliccr of the municipality, for the sim- 
ple reason that flic Council and not that 
particular otlicer was a party to that 
suit. It would never he the intention of 
the legislature, if regard be had to the 
whole scheme of the District jMunici- 
])alities Act, to constitute llie chairman, 
as an independent entity wdm would not 
he hound hy any .decision affecting the 
I^Iunicipal Council itself. There is a 
further circumstance adverted to by the 
learned District Judge which may also 
throw some light on this question. Any 
order of the chairman granting of refus- 
ing a licence under S. ^49 is subject to 
appeal to the ^Municipal Council. It is the 
order of the Municipal Council passed in 
appeal that must be deemed to have been 
substituted for the order of the chair- 
man. Having this in view, if the con- 
tention of jMr. Ramaswamy Ayyar is to 
bo u])liold, the result will ho that the 
^Municipal Council of Chingloput is pre- 
cluded from ordering that these defen- 
dants should obtain annual licence in 
respect of the rice mills, but tlic cliair- 
man of this Council is f‘’eo to eniorco 
the taking of such licences. If tlm 
chairman passes such an order the ag- 
grieved party has to ai>poal to this very 
IMunicipal Council and urgo the decision 
in the former suits as a ground for sot- 
ting aside tlio order of (ho chairman. 
This anomalous situal ion will arise by 
liohling tliat the previous decision passed 
against the Municipal Council does not 
o])crato as res judicata. It cannot ho 
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said that for any act done by the chair- 
man in pursuance of a' power vested in 
him under the Act, a suit could not lie 
against the Municipal Council. The 
chairman carries out the i)rovisions of 
the Act as a representative of the Muni- 
cipal Council. 

That being so, it does not stand to rea- 
son that if there is a binding decision as 
against the Municipal Council in respect 
of a matter affecting the rights of third 
parties, the chairman can do anything in 
order to abrogate the benefit which was 
obtained under such a decision. I have 
no hesitation in agreeing with the find- 
ing of both the Courts below, that the 
decision in the former suits obtained 
against the Municipal Council is binding 
on its chairman who is the chief func- 
tionary, of the Council. For the purpose 
of applying the principle of res judicata, 
I do not think that the Municipal Coun- 
cil and its chairman** can be viewed 
as two independent entities. I hold 
that there is the legal identity of parties 
and therefore the bar of res judicata 
exists. Mr. Ramaswamy Ayyar, the 
learned advocate for the appellant, con- 
tends that the decision in the former 
suits was based upon an erroneous view 
of law and therefore such a decision can- 
not operate as res judicata in the present 
suits. A number of authorities have 
been cited, but it is enough to refer to 
the decision in Mangalathavimal v. 
Narayanasiuami Ayyar (l), where the 
important qualification with which the 
proposition contended for by the appel- 
lant should be adopted has been laid 
down. An erroneous decision on a ques- 
tion of law in a previous suit would not 
be a bar in a subsequent suit between 
the same parties, and a different decision 
may be given on that question, but the 
_ decision so given should not in any wav 
affect the operation of the former decree 
or take away any rights acquired by the 
'/parties thereunder. 

The same view has been upheld in 
a decision relied upon by Mr. Muthu- 
^ishna Ayyar for the respondents, viz., 
Tairi Charan v. Kedar Nath (2). The 
effect of these pronouncements is that 
though the former decision may be 
deemed to have been based on a wrong 
view of law, the decision arrived at, i. e., 
. the decree given , can in no way be 
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affected by giving a different finding in a 
subsequent suit on the same question. 
That being so, the circumstance t hat the 
previous decision was based on an erro- 
neous view of the law does not lielp the 
plaintiff in these suits. By reason of the 
declaration and perpetual injunction 
given in the former suits, it cannot be 
said that the relief asked for in the pre- 
sent suits is something not covered by 
the former decision. If the present suits 
should be decreed, the result would be 
the abrogation of the former decision 
which has been allowed to become final. 
The decision of the Courts below is cor- 
rect and these second appeals are dis- 
missed with costs. 

P.B.S./m.N. App eals disviissed. 

A. I. R. 1933 Madras 61 

Pandalai, J. 

Sattamutlni Chcttiar — Petitioner. 

V. 

Abdul Kareevi Maracayai — Opposite 
Parties. 

Civil Bevn. Petn. No. 596 of 1929, De- 
cided on 3rd August 1932. 

(a) Negotiable Instruments Act (1881), S. 35 
— Liability of indorser is subject to contract 
to contrary either express or implied — Father 
and major son partitioning — Father indorsin<y 
pro-note in son’s favour as its result — Im- 
plied contract to contrary can be inferred. 

The rule whereby the indorser of a negotiable 
instrument who indorses without restricting his 
liabilitj* in the endorsemsut by express words 
makes himself liable to the indorsee as surety 
for the amouut of the instrumeut in case of dis- 
honour is subject to there having been no con- 
tract to the contrary, i. e., that although the 
indorsement is ex facie unrestricted, the in- 
dorser as between himself and the indorsee, by 
agreement either express or to be inferred from 
the nature of the transaction, excluded personal 
liability to the latter. [P G‘2 C 1 2] 

Where a father as a result of a partition with 
his major son indorses a promissorj' note to the 
son and the maker defaults in payment, the 
father is not liable as a surety or otherwise by 
reason merely of the indorsement along with 
the maker: 5 (3 B 475, Rcl. on. [p 62 G 2] 

(b) Partition — In partition of family pro- 
perty there cannot be guarantee of title. 

Where at a partition famil}' properties are 
divided and the parties being majors and able to 
look after themselves accept -the properties al- 
lotted for their share of the assets, it is too 
much to say that there is as between them a 
covenant for title or guarantee of payment bv 
strangers to the family. [P 63 C 1 2] 

S. Panchajmgesa Sastri and K. E 
Krishnasxuami Ayya ? — for Petitioner. 

A. V. Vistoanatha Sastri — for Opposite 
Party. 

. Judgment. — The petitioner is the 
plaintiff. His suit was brought on a 


V 


G2 Madras 


1Q33 


RattamUTIIU V. Ar.DUfj Kareem (Pandalai, J.) 


j)roiiii^f:r)ry note oxociitod by defendant 1 
in f'lvonr of the father of the plaintiff 
and defendant-^ 2 to 4 and endorsed l)y 
the father tn tlic plaintiff as one of the 
family a'^sets allot led to the plaintiff on 
the latter's releasim^ his rii^hts in the 
family propci-ties. The only ])oint now 
ai’isii^j^ ior considerat ion is whether the 
lower C'un-t was i-ight in dismissini{ the 
suit as a'tainst defend;ints 2 to 4, or whe- 
ther it sliould have i^iven a dc'cree 
a.i;ain-t them also on the i^rnnnd allc;^cd 
by the idaintiff t hat the father havin.q 
indorscv'l the n')fe to the j)lai)itiff and 
the maker havin^c^ defaulted ]iayment, 
the father was himself personally res- 
poTisihlc as the indorser and defendants 
2 to 4 are liable as his lei^al ropresen- 
talivcs to the ex font of his assets in 
their liands. The ground on which, 
while ^iviii'^' a decree a.'^ainst the malcer 
of the note, defembint 1, the learned 
Jiidi^c in the Court below refused to ^dve 
a decree ai^ainst the assets of the fatlicr 
in the hands of de(('edants 2 to 4 is that 
the note was endors'vl to the plaintiff as 
I)art of a partition, end it is to he pre- 
sinncd that the learned Jiidjo thomdit 
tlnit in those cireiimstanccs the p-crsonal 
liability of the indorsor was negatived 
by tlio na.tui-o of the tranuietion. 

fn tbis Court the iH'tif ioner's learned 
advocate has ur^ed first, that under 
S. 3o, Nc.i^otiablo In.>tnnncnfs Act. the 
only way in which the father could have 
excluded i)crsonal liability as indorsor of 
the note was by expressly endorsin'^ it 
without recourse” and that not havini,^ 
been done, it is not open to the Court 
to irifcr any other ^lanind of exemption 
from liability. It was also uri^cd that 
there was noLhini; in the nature of the 
transaction that the cndorscniont was 
part of a family partition wlierefrom it 
may ho inferred that the indorser in- 
tended to exclude personal liability. 

On the first question the words of 

S. 3d, Ncqotial)lo Instruments >\ct, are 

clear enouL*)!. It says that 

“in tho iil)scnc() of a contract to the contrary, 
whoever indorses and delivers a no«;otiuhlo in- 
strument before maturity, without in sucli in- 
dorsement expressly excluding or making condi- 
tional his own liability, is bound thereby to 
every subse{juent holder in case of dishonour 
by tho drawee, acceptor or maker to componsato 
sucli holder for any loss or damage by such dis- 
honour, etc.” 

The words make it clear that tlio rule 
whereby the indorsor of a negotiable in- 


strument who indorses without restrict.! 
ing his liability in tho endorsement by 
express words makes himself liable to 
the indorsee as surety for tlie amount of 
tho instrument in case of dishonour is 
subject to there havitig been no contract 
to the contrary, i. c., that although the 
indorsement is ex facie uniestricted, the 
indorser as between himself and the in- 
dorsee, by agreement either express or 
to he inferred from tho nature of the 
tjansaction, excluded personal liabiliy 
to the latter. No Indian authoritv was 
cited on this point; hut English autho- 
rities are amplo. In Denton v, Peters 
(I), a partner indorsed to his co-partner 
a hill accepted by a person who was in- 
debted to them for goods sold. On tho 
debtor defaulting payment the indorsee 
brought a suit against the indorser and 
ple;i(led that the indorsement being on 
its face abs(dutc and unrestricted ho 
was entitled to a decree. But when ife 
appeared that the parties had been part- 
ners and tlic indorsement was made to 
enable tho ])laintilY to collect the money 
from the delator for their joint benetit, 
the Court hold that tho form of the in- 
dorsement notwithstanding, tho defen- 
dant was not liable to tho plaintiff. 
That decision was in IS70 before the 
Bills of hjxchango Act. In JUacdonald 
V. Whi te field (2), a case from Canada 
whore tlio law on this jioint is tho same 
as that of England, tho directors of a 
company in order to make tlieinsolvos 
personally liable to a hank from which 
tho comiiany was borrowing money made 
successive indorsements of tho bill on 
which tho money was borrowed. And 
the iiulorscmonts by ono director to 
another and by him to a third and by 
him to a fourth and so on wore on their 
faco unconditional and unrestricted. 
Bub it was proved that tho purpose of 
tho indorsements and the arrangement 

o 

in pursuance of wliich tiioy were made 
was not that they iiiight stand surety to 
each other hut that they might ail as 
between themselves and tho bank bo 
surety for tho debt advanced to tho com- 
pany. On those facts ife was held that 
far from tlio indorsor being liable for the 
whole amount to his iiulorseo and that 
indorsee in his turn as indorsor to his 
indorsee and so on, they wore all liable 
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equally to contribute to the debt if one of 
them had paid it. Lord Watson stated; 

“It is a well-established rule of law that the 
whole facts and circumstances attendant upon 
the making, issue and transference of a bill or 
note may be legitimately referred to for the 
purpose of ascertaining the true relation to 
each other of the parties who i)ut their signa- 
tures upon it either as makers or as indorsers, 
and that reasonable inferences derived from the 
facts and circumstances, are admitted to the 
effect of qualifying, altering or even inverting 
the relative liabili ties which the law-merchant 
would otherwise assign to them.” 

This decision was in 1883 soon after 
the English Bills of Exchange Act. 
Nothing has been cited to show that 
these decisions which are of the highest 
authority are not good law according to 
S. 35, Negotiable Instruments x\ct. It 
follows that the lower Court was right 
in looking at the nature of the transac- 
tion to ascertain whether there was in 
fact any undertaking by the father of 
the plaintiff to stand guarantee for the 

payment of the note indorsed to the 
plaintiff. 


It appears to me that the only answei 
possible upon the facts which are ad. 
mitted is in the negative. The family 
was a trading family, the plaintiff was 2 
son by the first wife of the father; anc 
defendants 2 to 4, who are minors, ar( 
the children of the second wife. It was 
found necessary to effect a partition anc 
the plaintiff was given a share. There 
upon he withdrew from the family b’^ 
Ex. 1 which recites quite explicitly thai 
he - had no longer any rights in the 
family properties and took for his share 
the assets therein stated altogethei 
amounting to Es. 35,500. One of these 
assets was the suit note for Es. 550 exe 
cuted by a stranger, defendant 1, to the 
head of the family, the father. Besides 
this, there were four other notes, which 
were similarly indorsed, of the tota 
value of Es. 5,000, and the rest of the 
amount was made up of Es. 18,950 paid 
in cash,^ Es. 5000 by credit opened in the 
plaintiff s name in the firm at Negapatan: 
and Es. 11,000 secured by a promissory 
note given by the father. Having re- 
gard to the nature of this transaction it 
IS impossible to understand how the 

m ^landing over family as- 

sets, shoul^have made himself person. 

ally liable and he could only do so out 

f ^ family property— 

to the plaintiff m case any of the out- 

standings were not duly paid. Where 


at a partition family properties are 
divided and the parties, being majors 
and able to look after themselves accept 
the properties allotted for their share of 
the assets, it is too much to say that 
there is as between them a covenant for 
title or a guarantee of payment by 
strangers to the family. In my opinion 
the learned Judge drew the correct in- 
ference from the facts that there was no 
such undertaking between the plaintitfA 
father and himself. 

It was urged that this question was 
res judicata by a decision given in res- 
pect of another promissory note on which 
the plaintiff succeeded in getting a decree 
against defendants 2 to 4. If the plain- 
tiff was fortunate enough to get such a 
decree, I cannot deprive liira of it, but 
certainly it is not res judicata in this 
case. The civil revision petition must 
be dismissed with costs. 

P.R.S./m.N. Petition dismissed, 

A. I. R. 1933 Madras 63 

Eamesam and Walsh, JJ. 

Venkata Eeddi — Appellant. 

V. 

T. V, Dorasami Pillai — Eespondent. 

Appeal No. 353 of 1928, Decided on. 
5tb August 1932, against order of Sub- 
Judge, Vellore, D/- 26th September 1928. 

Civil P. C. (1908), O. 21, R. 20 — Mortgage- 
decree for sale imposing personal liability in 
case of deficiency— Set off can be given even 
before sale — Civil P. C. (1908), O. 34, R. 6. 

A mortgage decree for sale ordering that the. 
mortgagor is liable for all the deficiency that 
may remain after the sale imposes a personal 
liability. If the sale realises nothing, he is liable 
for the whole amouni. In such a case the. 
mortgagee decree-holder need not necessarily 
wait till the sale is held to claim a set off in 
satisfaction of a money decree against him held 
by the mortgagor: 33 All 240, Bel on; 38 All G69 
and AIR 1930 Rang 68, Dist, [P 64 C 2} 

B. Somayya — for Appellant. 

C. S. Venkatachariai — for Eespondent. 

Ramesam, J. — In this case the ap- 
pellant before us is defendant 4 in O. 

No. 1 of 1926. The plaintiff obtained a. 
decree in that suit for Es. 4,214-0-4 to- 
wards peishcush and road cess. In O. S.. 
No. 25-A of 1918 which was a suit for 
redemption of a mortgage the defendant- 
obtained a final decree for Es. 6,908-14-4. 
This final decree is a decree directing the 
sale of the mortgaged property and if 
there is any deficiency it should be paid 
by the plaintiff. In the connected ap- 
peal, No. 35 of 1931, we have held thafe^ 
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liiKil (Icr-rc’C :-hnul(l n''>t have hcen 
by the Suhovdiiiate Jud^e of 
ChiHoov and should remain as ifc was 
ori yi na 1 1 passed. Tlie vo^ult is (hemort- 
Ljaye decree is a decree for an amount 
wldcli in the last resort may liave to be 
l^aid ]*er'Onally by the plaintiff. In the 
p(diti()n ayainst, which this C. INf. A. 

Iv A. bl2 of defendant 4 

se(dcs to set off tlie money decree against 
him in O. S. No. 1 of 1920 against the 
mortya.ye decree obtained by him and to 
stftp !iU further proceediiigs for his arrest 
in ]‘h P. No. Si) of 1928 in execution of 
O. S. No. 1 of 1926. The question of law 
that arises before us is wliether the two 
decrees can l)0 so ^et oft ag.xinst oacli 
otluM-. O. 21, R. 20, now enacts: 

“t))e provi.dons contained in Rr. 18 and 19 shall 
n])plv to decrees for sale in enforcement of a 
mortHage or ch.argc.” 

This shows that the mere fact that t he 
decrees in which the set oft is sought larc 
mortgage decrees or one of the two de- 
crees is a morlgage decree, does not by 
its.'df amount to an objection to the set 
oil claimed. I do not mean to say that 
there may nob be some other objection. 
Without any other objection the more 
fact that one of tlie decrees is a inort- 
gago flecreo is not enough to refuse the 
set off. This is tlic view of tlie Allaha- 
bad High Court in N*'(jur Mtfl v. liinn 
Chanel (l) and this was always (ho view 
of the ]\Iadras High Court ])rior to the 
Civil Procedure Code of P.'Oo. But iho 
decision in I^aejar d/e/ v. li>nn Cha nd {\) 
had to he considered and was distin- 
guislicd in Sheo Shankar v. Chinii 
Lai (2). in that case the decree is a 
foreclosure dccrco whicli is of a naturo 
giving simply an option to tlm mortga- 
gor to redeem and if ho does not, his right 
to redeem is simply foreclosed. It is not. 
a decree to which ordinarily 0.21, R. 20 
ai)plies. Therefore that case is distin- 
giiishahlo. IRit I will ohservo that even 
in a decree for sale it may ho that tho 
property is worth much less than tho 
amount of the decree and the mortgagor 
may find it convenient to allow the i>ro- 
perty to he sold and in such a case if ho 
is not liable for the deficiency it cannot 
bo said there is any dccrco for money 
against liirn and it may he proper to clos- 
criho the decree as one giving an option 
like tho decree for foreclosure. In Shoo 

" 1. (1911) 8.8 All 240=8 I C 8.35. 

2. (1910) .33 All CC9 = 3G 1 C 94S» 


Shankar v. Chuni Lai (2) the person 
against whom the decree was sought to 
he set off was tho purchaser of a portion 
only of the mortgaged property and he 
was under no personal liability. In such 
a case it may he said that he w’as filling 
a different character in the mortgage 
suit fi’om the one in the decree sought to 
he set off. In the present case there is 
a personal decree against the plaintiff. 
By saying he is liable for all the dofici-| 
ency that remain after the sale, the true 
character of his liability is known. If 
the sale realises nothing, he is liable for 
the whole amount. In such a case to say 
that the sale must first ho held and only 
for the balance the judgment-debtor in 
f lic mortgage decree is personally liable 
is to look at the matter too technically 
and to cause unnecessary expense to the 
]i:irties. 

In such a case it may he very equit- 
able and just to deduct the amount of 
tho money decree from the mortgage de- 
cree and to permit execution for the ba- 
lance only. Tlie case in T/i^ Oil 

Co. Ltd. v. Ma Tin (3) is also a case of 
a mortgage decree in which it is not clear 
that the mortgagor will be liable person- 
ally for tlie deficiency. In that case the 
decree at the time the question arose 
was only against tho property and the 
decree ])rovides for liberty to apply for a 
personal decree for tho amount of the 
balance and one does not know^ how the 
application may end. On the actual facts 
I think that tho decisions in The Burma 
Oil Co. Ltd. V. j\[a Tin (3) and Shea 
S h a lea r v . Ch n n i La I (2) a re correct ; 
hut they do not apply to tho facts of the 
case before us. Therefore in this case 
there is no objection to iho set off 
claimed. Tlic sot off is a satisfaction of 
the decree to that extent and if the ba- 
lance after sot off is jiaid, iho whole de- 
cree must bo regarded as saiisfiod. We 
now direct tho Subordinate t^udgeof^ol- 
loro to proceed with tho oxocutiou of 
tho mortgage decree after sotting off tho 
money decree towards it and to proceed 
with tho oxooiition for the balance. The 
appellant \vill he entitled to his costs in 
appeal. In tho Court below each party 
will boar its own costs. 

Walsh, J. — I agree. 

p.r.s./ai.n. Appeal allowed. 

■“sT X iX XsoXa i7g 68X120 I 0 099=7 Rang 
505. 
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A. I. R. 1933 Madras 65 (1) 

Jackson and Mockett, JJ. 

{Kovurii) Suhhayya and others — Ac- 
cused — Petitioners. 

V. 

Feta Veerayya — Complainant — Oppo- 
site Party. 

Criminal Revn. Case No. 214 of 1932, 
and Criminal Revn. Petn. No. 199 of 
1932, Decided on 25th July 1932, against 
order of Second Class Magistrate, Pon- 
nuru, D/- 21st January 1932. 

Criminal P. C. (1898), S. 162 — Statement 
to police during investigation of offence dif- 
ferent from one under trial can be used by 
accused for cross-examination. 

On behalf of the accused in an assault case the 
complainant can be cross-examined by confront- 
ing him with a statement which the complain- 
ant made to the police when they were investi- 
gating a theft case, a case different from the case 
of assault and when the case of assault was not 
under investigation by the police. When the 
statement has not been made in the course of 
investigating the offence in respect of which the 
trial is held, neither the main part of S. 162 nor 
the proviso has any application. [P 65 C 1, 2] 

P. Satyanarayana Eao — for Peti- 
tioners. 

K. Kottayya for Opposite Party. 

K. N. Ganapathi for Public Prosecu- 
to7 for the Crown. 

. Jackson, J. — The point raised in this 
revision case is whether on behalf of the 
accused in an assault case the complain- 
ant can be cross-examined by confront- 
ing him with a statement which the com- 
plainant made to the police when they 
were investigating a theft case, a case 
different from the case of assault. (The 
case of assault was not under investiga- 
tion by the police.) A statement made 
to the police is as good evidence as a 
statement made to any other person save 
for certain exceptions to be found in the 
Evidence Act and in the Criminal Pro- 
cedure Code. In S. 162, Criminal P. C., 
it IS laid down that a statement made to 
the police in the course of an investiga- 
tion of an offence cannot be used as evi- 
dence at any trial in respect of that of- 
fence, with the proviso that such a state- 
ment may be used by the accused to 
contradict a prosecution witness. But 
w len the statement has not been made 
jin the course of investigating the offence 
jin respect of which the trial is held, 
ineither the main part of S. 162 nor the 
Iproviso has any application. 

If in an investigation of theft ^ says to 
the police that B and G beat him, that 
statement can be proved when D and E 
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are being tried for assault, the trial in 
no way being in respect of the investi- 
gated theft. Though of course if in any 
way the assault had been under investi- 
gation by the police the statutory bar 
would apply. The Magistrate did wrong 
therefore to shut out this evidence. His 
mistake is apparently reading S. 162 as 
‘disallowing all statements to police offi- 
cers,” as though there were a full stop 
after “for any purpose.” But those 
words are clearly qualified by (for any 
purpose) ‘ at any trial in respect of any 
offence under investigation at the time 
when such statement was made.” If it is 
sought to use the statement at a trial in 
respect of some offence which was not 
being investigated when the statement 
was made, there is no statutory bar 
whatsoever to its use. And of course the 
proviso only applies to such trials in 
which there is a statutory bar. The peti- 
tion must be allowed and tjie Magistrate 
is ordered to proceed as directed herein. 

P.R.S./m.N. Petition allowed. 


A. I. R. 1933 Madras 65 (2) 

Bardswell, j. 

Pulikonda Venkatasubbayya — Accu- 
sed — Petitioner. 

V. 

Maddi Venkata Lakshmayya — Com- 
plainant — Opposite Party. 

Criminal Revn. No. 67 of 1932 and 
Criminal Revn. Petn. No. 63 of 1932, 
Decided on 2nd August 1932, against 
order of Sub-Divl. Magistrate, Ongole, 
D/- 23rd December 1931, 

(a) Criminal P, C. (1898), S. 253 — Com- 
plaint under certain sections — Charge under 
different section amounts to discharge unde^ 
sections complained against — Criminal P. C. 
(1898), S. 254. 

The complaint in a case was one of offences 
punishable under Ss. 406, 409 and 477, I. P. G. 
The Magistraie framed a charge of an offence 
punishable under S. 204, I. P. C. But he did 
not formally discharge the accused in respect of 
the other offences. 

Held: that his procedure amounted to a dis- 
charge of the accused in regard to the other 
offences. [P 66 0 1] 

(b) Criminal P. C. (1898), S. 254 — Com- 
plaint under certain sections — Charge and 
acquittal under another — Retrial of charge 
ordered — Trying Magistrate cannot frame 
charge under sections complained against 
— Criminal trial. 

In a complaint under certain sections the Ma- 
gistrate framed a charge under a different sec- 
tion and acquitted the accused. In revision the 
case was remanded for retrial on the charge 
framed. 
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Held: that the retryinf; was in- 

roini'etent to frame a charg(' under one of tlie 
c^-ctions mentioned in the complaint: 81 Mad 
548. Ind. [P CC C 2] 

V. L. EtJiiraj and A. S. Si vakavii- 
ndtluni — for retitioncr. 

Pufilic Prosecutor — for the Crown. 

K.S. Jayarama Ayyar^vuX G, Krishna 

Arya — for Opposite Party, 

Order. — Tin’s is an application by the 
accused in C. C. No. 50 of 1931, on the 
file of the Subdi visional Maitistrate, 
On^^ole, for (juashint^ the fir.st head of the 
charge tliat lias been framed against 
him, of an offence luinishablc under 
^S. 109, 1. r. C. The complaint in this 
case was one' of offences punisliable 
under Ss. 400, 409 and 477, I. P. C. The 
Magistrate who first heard the case 
.framed a charge of an offence piinishalde 
S. 204, I. P. C. He did not formally 
'discharge the accused in respect of the 
jother offences,' but it is well established 
Ithat his iirocedure in framing a charge 
jonly as to an offence under S.204, I.P.C. 
jamounted to a discharge of the accused 
lin regard to them. In the end the ]Ma- 
gistrate acquitted the accused, but on 
revision this Court set aside the acquit- 
tal and ordered a retrial. 

It is contended for the accused-peti- 
tioner (hat the ^lagistratc who is now 
liearing the case could not legally frame 
a charge under S. 409, I. P. C. On the 
other side it is contended that the la\v 
enables him so to do. In support of this 
latter contention Emperor v. Cliinna- 
kaliappa Goundan (1) and In re. Pon- 
nnswami Goundan (2) are quoted, but 
neither of these cases is directly in point 
ae they both deal with complaints which 
have been dismissed under S. 203, Cri- 
minal P. C. The ruling that is most 
favourable to the contention that the 
head of charge now under consideration 
w’as passed with jurisdiction is that in 
Emjyeror v. Maheswara Kondaya (3), in 
which it was held tliat it is competent 
for a Magistrate who has discharged an 
accused under S. 253, Criminal P. C., 
to take fresh proceedings and issue pro- 
cesses against the person discharged in 
respect of the same offence without such 
order being sot aside by a higher Court. 

1. (1900) 29 T^hid 12G=1G M L J 79=8 Cr 

L J 271 (P iO. 

2. A I K 1932 ]\ra(l 800=(1932) Cr C 363= 

137 I C 317=65 ]\ra(l G22 (P B). 

3. (1908) 31 l\hvcl 513=9 Cr L J 80, • 


But flic facts of that case can be dis- 
tinguished from those of the case now 
under notice on two grounds. One is- 
that the case had never reached the final 
stage of a judgment .being written ,and 
the other, \vhich is the more important 
one, is that there had been no order 
from a revisional authority as to what 
sliould be the nature of the further pro- 
ceedings. Now in his order in Crl. R. G- 
No. IK) of 1931, setting aside the ac- 
quittal of the petitioner accused, Laksh- 
mana Rao, J., has given as his grounds- 
for setting aside the acquittal that it has 
l)een found that the accused might be- 
lawfully compelled to produce the docu- 
ment as evidence in Court and that,. on 
the further finding that he had secreted' 
it the order of acquittal was unsustain-, 
able. I must agree with the learnedj 
Public Prosecutor that his languagej 
shows tliat he intended no more than! 
that the case should be retried in res-! 
pect of the charge under S. 204, and 
that he did not mean that the case was 
to be reopened with respect to any 
otlier offence that was indicated by thel 
complaint. I would hold then that the 
action of the ^Magistrate in framing the 
head of charge now ‘under consideration! 
cannot be justified bv the ruling in 
peror v. Mahcswarii Kondaya (3), butj 
that it w’as an action which he was not 
comi)ctcnt to take. 


Two other decisions have been called 
to my attention, namely, those in 
Krishna Eeddi v. Suhhaynma (4) and. 
Gandi Appa Bazn v. Emperor (5). 
Neither of these is directly in point. They 
decide that when a ^lagistrato has ac- 
quitted a person of a charge of an of- 
fence which the Magistrate w^as compe- 
tent to try, and has at the same time by 
implication discharged him in respect of 
an offence triable only by a Court of 
Session, a Sessions Judge has power to 
order his committal in respect of the 
offence of which ho has been so dis- 
charged. As I find that by the order of 
this Court on revision the ^Magistrate 
was limited to retrying the petitioner 
accused only for an offence punishable 
under S. 204, 1. P. C., I quash the head 
of charge now framed against him under 
8. 409, I. P. C., and direct that his trial 


4. (1901) 24 Mad 130=2 Woir 644. 

5. A 1 K 1020 Mad 94=54 I 0 491=21 Cr 

L J 91=43 ^lad 330. 
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proceed only with reference to the other 
head of charge. 

p.R.S./m.N. Charge quashed. 


A. I. R. 1933 Madras 67 (1) 

Jackson and Mockett, JJ. 

{Ghilulcuri) Raviayya — xiccused — 
Petitioner. 

V. 

Eviperoy — Opposite Party. 

Criminal Revn. Case No. 480 of 1932, 
and Criminal Revn. Petn. No. 446 of 
1932, Decided on 26th July 1932, against 
order of Dist. Magistrate, Kistna, D/- 28th 
April 1932, in Cr. Misc. Petn. No. 13 of 
1932. 

Oriminal P. C. (1898), S, 476 — Finding 
that inquiry into offence is expedient in 
interest of justice is necessary. 

Under S. 476 the Court should record a find- 
ing that it is expedient in the interests of justice 
that an inquiry should be made and therefore 
Courts will be well advised always to make a 
specific record to that effect if that is their 
opinion : AIR 1928 Mad 783 ; AIR 1929 
Mad 74 and AIR 1930 Cal 352, Rel, on,- 
AIR 1931 Mad 16, List. [P 67 C 2] 

K, Kameswara Bao and C. Krishna, 
chandra Mouleswar — for Petitioner. 

K. N. Ganpathi for the Public Pro. 
seen toy for the Ci’own. 

Order. — The Sub-Divisional Magis- 
trate of Gudivada passed an order pur- 
porting to be under Ss. 195-B and 476, 
Criminal P. C., that the present peti- 
tioner should be prosecuted for perjury 
under S. 195, I. P. C. He accordingly 
forwarded the records to the District 
IMagisti ate, Kistna, for taking action 
against the petitioner under the above 
section. It is hardly the procedure con- 
templated in the Code as revised in 1928 
and the Sub-Divisional Magistrate ought 
to have complained under S. 476, a point 
which was taken up on appeal to the 
District Magistrate who found that the 
Sub-Divisional IVIagistrate s proceedings 
were practically a complaint and that 
the petitioner had not been in any way 
prejudiced. The point which is now 
taken in revision against the District 
Magistrate s order is not quite the same, 
it IS now complained that the Sub-Divi- 
sional Magistrate erred in not recording 
a precise finding that it was expedient 
in the interests of justice that an in- 
quiry should be made into the offence. 
It might be possible to argue when the 
Sub-Divisional Magistrate records in 
these terms 


“ further I find that he perjured himself ou an 
important fact touching the issue in question 
regarding possession. I therefore consider, etc.” 

that he was in effect giving his opinion 
that a prosecution was expedient in the 
interests of justice. But considering 
the clear language of the Code we are 
not disposed to admit any argument of 
that sort. The Code lays down so as to 
leave no room for any doubt that the 
Court should record a finding that it is 
expedient in the interests of justice that 
an inquiry should be made and therefore 
Courts will be well advised always to 
make a record to that effect if that is, 
their opinion, because most regrettable 
delays and waste of time sometimes 
arise by putting the superior Courts to 
the task of discovering whether they 
mean something which they have not! 
written. We therefore allow the' 
petition and remit these proceedings 
to the Sub-Divisional Magistrate of 
Gudivada for such action as he deems 
necessary in the light of the above re- 
marks. ^ If he wishes to regularise the 
complaint at this stage there is no legal 
objection to his doing so. 

In regard to the case law on the sub- 
ject it may be noted that our opinion is 
affirmed by two Judges of this Court in 
Munuswami Naidu v. Emperor , A, I. B, 
1928 Mad. 783, Y. Satyanarayana, lure 
(l) and also in Sui'endy'a Hath Jana v. 
Kumedacharan Misra (2). The ruling 
in Namherumal Chetti v. Nainiappa 
Mudali (3) was based on the special 
wording of the order then in queWion. 
The learned Judges there observed that 
the order was very detailed and compre- 
hensive. 

P.R.S./m.N. App lication allowed . 

”17TT^riSi29"^IaZT4^Il4~T~C“'834^3d~lTr 

L J 370. 

2. A I R 1930 Cal 352=126 I C 416 

3. A I R 1931 Mad 16=128 I C 719=32 Cr 
L J rC0=54 Mad 331. 

• 

A. I. R. 1933 Madras 67 (2) 

Bardswell, j. 

^ P, S. S. Meyappa Chettiar — Peti- 
tioner. 


V. 

Nagammai Achi — Opposite Party. 
Criminal Revn. Case No. 658 of 1932, 
and Criminal Revn. Petn. No. 613 of 
1932, Decided on 9th September 1932, 
against order of Joint Magistrate, Deva- 

kottai, D/- 22nd August 1932. 

Criininal P. C. (1898), S. 146 — Party to 
dispute obtaining lease for indefinite period 
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from receiver by practising fraud on Court 
— Lease can be summarily set aside without 
filing suit after notice under Transfer of 
Property Act (1882). S. Ill -Civil P. C. 
(1908), O. 40, R. 1. 

Wlioro after property is aitaclicd and placed 
in tie'' po'r^ession of the receiver till the decdsion 
of th<‘ civil >nit which was ordered to be filed 
one of the p.irlies with the connivance of the 
receiver, has been guilty of a very impudent 
fraud upon the (.’ourl and has by these means 
obtained a lease of the property which ho would 
not have otherwise got, by the terms of which 
he was to have possession of the property in dis- 
pute long as the dispute remained undecided 
the Court has every juri>diction in setting 
a'^ide the lease and* to order its cancellation. 
The party can be summarily ejected without 
filiim a .'aiit after due notice as required by 
S. ifl, T. P. Act; 33 Cal 52 Dist, AIR 1029 

Cal 82S, Rcl on; A I R 1027 l^at 393, Ref. 

[P GO C 2] 

K.S. Jayarama Ayijar and G. Gopala- 

sxoami — for Petibioner. 

V. llamasioam'i Ayyai — for Opposite 

Party. 

Public Prosecutor — for the Crown. 

Order. — The petitioner was a party 
to the proceedings under S. 145, Crimi- 
nal P. C., the dispute being one as to 
the possession of a house. The Siibdivi- 
sional Magistrate found tliat possession 
was not established by either party and 
on 27th February 1930, passed an order 
attaching the house until the right to 
possession of it by one party or the 
other was determined by a civil Court. 
This order was confirmed by the High 
Court in revision on 12th December 
1930, The applicant for revision was 
the present petitioner. On 30th June 
1932 the receiver who had been appoin- 
ted in accordance with Cl. 2, S. 146, 
Criminal P. C., asked for permission to 
lease the house and on the following day 
he leased it to the petitioner. On its 
becoming known to the Joint IMagistrate 
that tlie lease had been given to one of 
tlio disputing parties lie removed the 
receiver from his appointment and sot 
aside the lease. Against the order can- 
celling tiio lease the petitioner has come 
up on revision. 

The point taken for tlio ])Gtitionor is 
that when the lease had once boon gran- 
ted, it could not bo cancelled summarily 
as U has been, by the Joint Magistrate, 
hut that the only procedure was to bring 
a suit against the petitioner after giving 
him notice under S. Il l, T. 1 . Act. 
01. 2, S. 146, iirovides that a receiver 
wlu) is appointed under it is to have, 
subject to the control of tho Court, all 


powers of the receiver appointed under 

the Civil P. C. By 0. 40, R. 1, Civil 
P. C., the Court may confer on a receiver 
all powers of management, etc., or such 
])owers as the owner himself has as the 
Court thinks fit. In the present in- 
stance there seems to liave been no 
limitation imposed upon the powers of 
the receiver and so it is to be taken that 
he had all the general powers of manage- 
ment, and these powers of management 
include the granting of leases. It is 
stated in Woodrotto and Ameer Ali’s 
commentary on tiie Civil P. C., that, 
under the general permission of the 
Court, a receiver may in his discretion 
let out the property for any period not 
exceeding three years, but that he may 
not do so for a longer period without ob- 
taining special permission. I should 
note tiiat in tliis case a lease has been 
granted to the petitioner until such 
time as the civil Courts have decided 
tho matter. It is possible that the 
lease may endure for less than three 
years, but it is oQually possible that it 
may last for a considerably further 
period. Such an indeterminate lease 
was certainly not a proper one for the 
receiver to grant. That however a lease 
can be granted by the receiver within 
tho limitations above stated seems be- 
yond question and is not indeed dis- 
puted. Tho Magistrate has stated in 
his order that it has been clearly held 
by various High Courts that a receiver 
must take specific instructions from 
Courts and act strictly in accordance 
with the same, but ho has not stated 
what his authorities are, neither have 
they been mentioned in this Court in 
tlio course of tho arguments on this 
petition. The receiver has in fact, in 
this case, asked permission beforehand 
of the Magistrate to grant the lease, but 
once he has got that permission, it does 
not seem that ho needed to ask the per- 
mission of the Court as to whom tho 
l©raso should bo granted, so long, at least, 
as he did not practise a fraud upon tho 

Court. 

The Joint Magistrate has based his 
decision on tho ruling in fdt. Lachini 
Kucr V. Gajadhar Prasad (l). But this 
decision does not boar on tho point 
raised by i\Iv. K. S. dayaranux Ayyar for 
tho petitioner. It has nothing whatever 

” iT A~1 Pat 303=101 I C 104=28 Ct 
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to do with the granting of any lease. 
What it does is to declare the principle 
that, when an attachment has been made 
under S. 146 pending the decision of the 
civil Courts, possession should not be 
made over to either party to the dispute 
so long as the attachment continues. 
For such a principle authority is hardly 
required. Though the order under S. 146 
does not prohibit the entrance of any 
party upon the property in dispute pend- 
ing the decision of the civil Court, it 
is clearly implied by the fact of attach- 
ment that neither party is meant to 
enter upon the property in any circum- 
stance till the civil Courts have decided 
the matter. The decision on which 
Mr. Jayarama Ayyar lays stress is in 
Krista Chandra Ghose v. Krista Sakha 
Ghose (2), a decision of Woodroffe, J., 
who is an eminent authority on the law 
of receivers. In that case it was held 
that, when a lease had been already 
granted by a receiver, the matter had 
passed beyond the Court’s control and 
that, even though the lease had been 
granted to one of the parties, that party 
was not subject to the jurisdiction of the 
Court as lessee. It was also made to 
appear in that case that, even in the 
case of collusion between the receiver 
and his lessee, the proper course was to 
proceed by a suit. Nothing however is' 
said in this decision as to what will be 
the position if a fraud has been prac- 
tised upon the Court. As to that there 
is another decision of the same High 
Court, which is found in Sirish Chandra 
V. Dehendra Nath, A. I. B. 1929 Cal, 
828. In that case it was held by a 
Divisional Bench that misrepresentation 
or concealment by a receiver of material 
facts are sufficient to justify the Court in 
setting aside a lease summarily when 
that lease has been granted in consequ- 
ence of such misrepresentation or con- 
cealment of facts. It has been pointed 
out by Mr. Jayarama Ayyar that in that 
particular instance it wmuld appear that 
the receiver had no authority to grant 
leases, but this does not matter from 
the point of view of Mr. Jayarama 
yyar s contention, which is that in no 
circumstances can a lease once granted 
by a receiver be set aside except by 
means of a suit. In the circumstances 
of that case the learned Judges of the 
Calcutta High C ourt did not set aside 
2. (1909) 36 Cal 62=1 I C 470^ 


the lease as thev found that there had 
been no fraud, but they made it clear 
that if there had been a fraud they 
would have set it aside. I take this as| 
an authority that, if it is found tliat 
there has - been a fraud upon the Court 
in granting and obtaining a lease, a 
Magistrate is entitled to set the lease 
aside in a summary manner as the Magis- 
trate has done in the case under review. 

The receiver in this case applied on 
30th June 1932, for permission to grant 
a lease without stating to whom it w^as 
intended that the lease should be gran- 
ted. On the very next day, after the 
permission was given, the lease was 
granted to the present petitioner. Mr. 
Jayarama Ayyar urges that it was an 
indication of the good faith of the recei- 
ver, that he reported the matter to the 
Court on the very day of the lease, i.e., 
on 1st July 1932, but I find that this 
does not help the petitioner at all, as in 
that report there was concealment of 
facts which has to be regarded as deli- 
berately intended to mislead the Court. 
The name of the person to whom the 
lease was given was indeed mentioned, 
the name being Meyappa Chetty, but 
this name is not a very unusual one and 
the Court cannot be expected to bear in 
its mind the names of all parties to pro- 
ceedings before it. There is no reference 
in the report to the lessee being one of 
the parties to the proceedings under 
S. 145. There is indeed a reference to 
the lessee having in his possession 71 
keys, but it is not mentioned in what 
capacity he had those keys, and it was 
not to be expected from this casual 
reference, which came at the end of the 
report, as to the 71 keys, that the Magis- 
trate should gather that the lessee was 
one of the parties to the inquiry under 
S. 145. Had the Magistrate known that 
the party to whom the lease w^as being 
given was one of the parties to the 
inquiry, "he would not have allowed the 
lease to be given to that party. 

I am satisfied that the petitioner, with 
the connivance of the receiver, has been 
guilty of a very impudent fraud upon 
the Court and has by these means ob- 
tained a lease which he would not have 
otherwise got, by the terms of which he 
was to have possession of the property 
in dispute so long as the dispute 
remained undecided. The Magistrate, 
therefore had every justification in set- 
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■lini; (ho hai^o and I atn fiulher 

sati.-liofl I ha! lir hadanthoritv to order 

% 

its oancollal ion. The petition is dis- 
ni i>''ed . 


IM.’.S. M.N. 


P(.‘l i 10 )i (J is7n i<isc(l . 
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] I iiDit'nm j(f Krishna Ai/ifangar 
a Hotiic) JJcleiidaTits — A ppcl hints. 
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V. 


Tianiirnnjn Ahrarn ppa Ayyangar — 
riai n( ill’ — J{espondont. 

Scc")ul Appeal No. 720 of 1030, Deci- 
ded on 23rd An^iust 1032, a'^ainst decree 
of Snli-.Tiulce, Tuticorin, in A. S. No. 118 

of I02.S. 

Civil P. C. (1908), S, 92 — Tests of applica- 
bility — If direction of Court is necessary or 
breach of trust exists and relief is one 
specified. S. 92 applies. 

In order to see wliellier Sub-S. (l), S. 02, ap- 
plies to any ca-^o, there arc two tests. One is, 
whetlier tjjc ease relates to anv l)rcaeh of ;in 
express or constructive trust mentioned therein 
or wlictlier the direction of the Court is deemed 
necessary for the administration of any such 
trust. The second test is whether the relief 
asked for i'- one of the reliefs specified in that 
section, Tf both these tests are satisfied the suit 
is one covered by S. 92, which must ho instituted 
after satisfy i u" the ief|uisites laid down in that 
section ; A I }t 1928 J‘ C 10, 7iV/, on ; .1 I li 
1022 rUay Vi [VH), Ilcf. ; A I R 1927 Mad 918, 
Did. [P71C1] 

B. Sitarama Pmo and K. Venkate^ 
Sica ra'tu for Apj)cllants. 

K. Desihachari — for l^c^pondcnt. 

Judgment. — The only iK)infc for con. 
sidcralion in Ihi.^ second appeal is, ^vllC- 
Mier the plaintill’s suit, so far as it asks 
for the setfleinent of a scheino for the 
inaiia^eincnt of (he trust ])roi)crties in 
rotation In’ (lie i)laintirr and defendants 
1 and 2, is inaintainahlo in this form, or, 
in other words, wliothcr S. 92, Civil 
Ih C., is a l)!ir to (lie maintainahility of 
1 his suit so far as the a hove -mentioned 
prayer is concerned. The trial Court 
was f)f oj)inir'n (hat sucli relief could ho 
(granted only in a suit under S. 92, Civil 
Ik C., whereas tlie lower appellate Court 
came to a different conclusicm and held 
( hat that relief could 1)0 f^ranted to the 
l)lainti(t even in this fi^nri of action. The 
ciucstion is not alto^^ether free from diOi- 
culty. There is, no douht, that the trust 
mentioned in the ])laint was created for 
l)uhlic ])urposes of a charitable nature. 
The plaintiff’s status as a co-trustee alouL^ 
with defendants 1 and 2 and his rif^ht to 
be in joint possession of the trust pro- 


perties have been declared. The further 
I’clief aske.l for in the plaint is the sub- 
ject-matter of di3i)iite in the present 
second appeal. 

The observation in the order of refer- 
ence to a Full Bench in tlic case reported 
in Appanna Poricho v. Narasineja Pori, 
rim (1), at p. 110 (of 45 2[ad.), is to the 
effect, that even in a suit brought by a 
])laintiff for the establishment of his per- 
sonal right as a trustee, if he asks the 
Court to settle a scheme for the manage- 
ment of the trust proi)erties, he cannot 
obtain such relief except in a suit insti- 
tuted under S. 92, Civil P. C. But the 
observations in tlie judgments of two of 
(lie learned Judges who comprised the 
Full Bencli indicate that the test is not 
^ 1 f asked for being one of 

tlie reliefs mentioned in S. 92, but it 
must bo also considered whether the suit 
is brought by the plaintiff in order to 
vindicate his own individual or personal 
right as against other persons interested 
in denying his rights or whether the suit 
is one brought by him on behalf of the 
public as a representative suit in the in- 
terests of the institution. It would ap- 
])ear that if tlio suit be one for the 
vindication of the right of management 
bv a trustee and the dispute is between 
the trustees inter se, then the relief 
asked for in sucli a suit, though one 
specified in S. 92, could be granted, with- 
out the sanction of the Advocate-General 
or the Collector as required by the afore- 
said section. But for the pronouncement 
by the Privy Council in the decision re- 
ported in Abihtr Ixahhn v. Mahomed 
Barkai All (2), I should follow the view 
expressed in the aforesaid Full Bench 
decision. On a perusal of the observa- 
tions of their Lordships of the Privy 
Council at p. 529 of 55 CaL it seems to 
me that thev wanted to sot at rest the 

ft 

conflict of judicial opinion by a clear 
Iironouncoment as to the real scope of 
S. 92, Civil P. C. After stating that in 
some decisions it was held that private 
l)orsons who had individual rights under 
such trusts could bring suits to enforce 
such individual rights by ordinary suits 
without being obliged to bring a suit of 
a representative nature, it is stated that 
great divorgence of oiunion ha d arise n in 

1. A I 11 1922 Mail 17=69 I G 804=45 Had 

113 (F r>), 
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India in this connexion not merely as 
between different High Courts but also 
different Benches of the same Court. 

Their Lordships construe sub-S, (2), 
S. 92, Civil P. C., adopting the view 
taken by the Bombay High Court as 
opposed to the view taken by the other 
High Courts generally, and state that a 
suit which prayed for any of the reliefs 
•mentioned in S. 92 could only be insti- 
tuted in accordance with the provisions 
of that section. They further observe 
that the words used in sub-S. (2) are 
appropriate and sufficient if that was the 
purpose. I take it, that this pronounce- 
ment has been made to set at rest the 
controversy on this point, and as I under- 
stand the judgment of their Lordships it 
must be taken that the real test for ap- 
plying S. 92 is to see whether the plain- 
tiff has prayed for any of the reliefs 
mentioned in that section. In order to 
jsee whether sub-S. (l), S. 92 applies to 
any case, there seem to be two tests. 
One is, whether the case relates to any 
breach of an express or constructive trust 
mentioned therein or whether the direc- 
jtion of the Court is deemed necessary for 
the administration of any such trust. 
The second test is whether the relief 
asked for is one of the reliefs specified in 
that section. If both these tests are 
.satisfied we must hold that the suit is 
'one covered by that section, which must 
be instituted after satisfying the re- 
quisites laid down in that section. 

It is unnecessary to consider the argu- 
ment by Mr. Sitarama Eao on behalf of 
the appellants that a relief of this kind, 
namely, settlement of a scheme for the 
management of a public charitable pro- 
perty, is one that was not within the 
competence of the mofussil Courts to 
^rant, apart from S. 539 of the old Code 
or S. 92 of the present Code. It is un- 
necessary to canvass that point in the 
present case, in the view I have taken 
that the present suit, in so far as it asks 
for the settlement of a scheme for the 
management by way of invoking the di- 
rections of the Court for the administra- 
tion of the trust, is covered by S. 92. If 
any le ief of this kind is based upon an 
aoieement airived at between co-trustees 
or on the terms of a will executed by the 
founder of the trust or any other descen- 
dant of his when he was the sole trustee 
the matter would be different. A suit 
‘brought on the basis of such an agree- 


ment or arrangement or the will would 
be merely to enforce the terms of the 
contract or the terms of the will. It 
cannot be considered to be a suit where 
the directions of tlie Court for the ad- 
ministration of the trust are asked as 
being necessary for the proper manage- 
ment of the trust. In the present case, 
there is no such contract or arrangement ; 
nor is there any evidence as to any usage 
regarding the mode of management of the 
trust property. I take it that the plain- 
tiff by virtue of his being the holder of 
the office of trustee along with his" co- 
trustees asks for directions of the Court 
regarding the administration of the trust 
by settling a scheme for its management 
by rotation. It seems to me that the 
decision in Durai v. Duraiswami Pillai^ 
A. I. B. 1927 Mad, 948, relied on by the 
lower appellate Court, does not govern 
the present case for the reasons already 
mentioned by me. In that case the di- 
rection for the management of the trust 
by rotation was based on the terms of 
the will and those directions were not 
given by the Court in the exercise of its 
•discretion in the absence of any previous 
arrangement come to between the par- 
ties. If any scheme for the management 
of this trust is required, the proper course 
is to adopt the procedure prescribed in 
S. 92, Civil P. C. I therefore allow this 
appeal and set aside the decree of the 
lower appellate Court, and restore the 
decree of the first Court. The order of 
the first Court passed as to costs will 
stand. In view of the partial success 
and failure of either party, I think fit to 
direct the parties to bear their respective 
costs here and in the lower appellate 
Court. 

P.R.S./M.N. Appeal allowed, 
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Pandalai, J. 

Gliendraseharan Pillai and anotliei — 
Plaintiffs — Petitioners. 

V. 

Srinivasa Pillai — Defendant — Oppo- 
site Party. 

Civil Eevn. Petn. No. 1413 of 1928, 
Decided on 15th August 1932, against 
decree of Sub- Judge, Tiruvarur, D/- 11th 
February 1928. 

Evidence Act (1872), S. 91 — Pro-note with 
contemporaneous consideration inadmissible 
— Suit fails — Promissory note. 

A suit is not maintainable on the considera- 
tion for an inadmissible promissory note when 
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tlint ion i> contomporaneons with the 

note ; J. /. l!. 1014 M nd . (Sbl , Foil, and held 
not y('<ii(inu<f reconsideration'. 34 1. C, 417, 
F.rpL; A. I. 'li. 1920 Mad. 1148 ; 40 Mad. 727; 
A. I, 11. 1025 M'ld. 351 and A. I. It. 1032 Mad. 
693, BeJ. [P 72 C 1, 2] 

S. Naejaraja Ayya) — for Petitioners. 

K. Jjalasnbrainania Ayijar and K. 
Cha )i ,! '! s/d'/t rn Ayyar — for Opposite 
Party. 

Judgment. — Tlie plaintiff’s suit 
jbrou^ht for tlie return of Ps. 300 bor- 
rowed on a promissory note which not 
beinff properly stamped was inadmissi- 
ble* in evidence was dismissed on the 
ground that the suit cannot be main- 
tained in view of the decision of this 
Court in Muthu Sastrigal v. V isxvanatha 
Pandara SannadJii (l). The only ques- 
tion is whether that decision must be 
treated as settled law or in view of the 
opinions that have been expressed in 
later cases, whether the matter requires 
further consideration. The remarks 
which are supposed to cast doubt upon 
Muthu Sastrigal v. Viswanatha Pan- 
dara Sannadhi (l) are those of Srinivasa 
Ayyangar, J. in Chockalingam Chetty v. 
Annamalai Chetty (2), of Wallace, J. 
in Gopala Padayachi v. Rajagopahi 
Naidu (3) and of Abdur Eahim, J., in 
Shanmuganath'i Chettiar v. Srixiivasa 
Ayyar (4). Tiio remarks of the two for- 
mer learned Judges are to the effect that 
a note or bill given for consideration, 
either contemporaneous or antecedent, ib 
only a conditional discharge and that, 
when the note or bill fails, a suit may 
be brought on the consideration. The 
remarks of the third learned Judge are 
to the effect that there is no reason \vhy 
a suit should not be maintainable on 
the consideration for an inadmissible 
note even when that consideration is 
contemporaneous with the note. 

But there are other cases in which the 
validity of the decision in Muthu 
Sastrigal v. Visicanatha Pandara San- 
nadhi (l), was considered by other 
learned Judges of this Court, namely, 
by Madhavan Nair, J. in P. Samara jic 
V. Venkata Siibbarayudu (5), by Curgea- 
ven, J. in C. Pi. P. No. 1486 of *1928 and 
the latest by • Anantakrislma Ayyar J. 

1. A IK 1014 Israel 657=21 1 C 861=38 Iff ad 

660. 

2. (1016) 34 I 0 417. 

3. A I K 1026 l\Iad 1148=08 1 G 75. 

4. (1017) 40 Mad 727=35 I C 210. 

5. A I K 1025 I^fad 351=85 I C 380. 


in Aliynune Saliiba v. K. Subbarayudxc- 
(6). In the first of these cases, Tsiadhavan 
Nair, J., refused to treat the decision as 
weakened by the remarks first above 
referred to and declined to send the 
matter before a Bench. Both the learned 
Judges also treated the matter as beyond 
dispute and, in that view, I am not pre- 
pared to say that the decision requires 
further consideration. 

It seems to me that the question i& 
not w’hether a note or a hill is merely a 
conditional payment or discharge of the 
consideration for which it is given whe- 
ther the consideration be contemporane- 
ous or antecedent. It might be that> 
and the suit is therefore maintainable 
on the consideration when a payment is- 
not made on the note or bill. In the 
case of a note or bill given for contem- 
poraneous consideration which is not 
paid by the party liable on it, a suit on 
the consideration would certainly lie 
against the party liable for the considera- 
tion, who may or may not be the party ta 
the note or bill. That is all the remarks 
referred to in the first of the three above 
cases, in my opinion, mean. But the 
point of the decision in Muthu Sastrigal 
V. Viswanatha Pandara Sanjiadhi (l),. 
is not dependent on the conditional or 
other of the payment or discharge which 
a note or bill amounts to, but it depends 
upon S. 91, Evidence Act, wdiich enacts 
that wliero the terms of a contract, grant 
or disposition of property have been re- 
duced to the form of a document, no 
other evidence can bo given about such 
terms than the document itself or secon- 
dary evidence of it. In the case under 
discussion, the assumption is that ^vllere 
the consideration for the note is contem- 
poraneous with it, the note is the com- 
plete expression of a contract between 
the parties. In circumstances where 
that can be correctly stated, where the 
note becomes inadmissible in evidence,, 
no other evidence about the terms of the 
contract can be given because the writ- 
ing is the contract. But whore the con- 
sideration is not contemporaneous but 
antecedent, as wdiere a valid note is 
renewed by another wdiich is improperly 
stamped or w'hcro a note or bill is given 
for moneys previously advanced or for 
any other kind of consideration which in 
fact and in substance is anterior in time 
t o the date of the note, Uien_tlio_no^0_}^ 
6. A I K 1932 MTd '6^=189 I 0 4S6. 
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not deemed to be a complete expression 
of the terms of the contract bet\Yeen the 
parties which are deemed to include not 
merely the note but the transaction 
which gave rise to the consideration. 
When these are the facts, although the 
note is excluded, the consideration is 
allowed to be proved because S. 91, Evi- 
dence Act, does not stand in the way of 
that proof being given. 

The decision of the lower Court was 
right and this petition must be dis- 
missed with costs. 

P.R.S./m.N. Petition dismissed. 
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Madhavan Nair, J. 

Sha nUaranarainci — Appellant . 

V. 

Official Beceiver of South Kanara — 
Respondent. 

Appeal No. 129 of 1930, Decided on 
2nd August 1932, against appellate order 
of Dist. Judge, South Kanara. 

Provincial Insolvency Act ( 1920 ), S. 28 — 
Insolvency of manager of Hindu family — Re- 
ceiver can lease out whole property — Lease 
does not amount to dispossession of other 

*^®*^hers so as to make him liable for mesne, 
profits. 

The Official Assignee on the insolvency of the 
managing member of a joint Hindu family suc- 
seeds to two things: ( 1 ) the undivided interest 
of the insolvent in a joint family property, and 
(2) his rights as managing member so far as they 
tan be exercised for his own benefit. He is not 
entitled to have vested in him the shares of the 
ether members although he can deal with them 
if the insolvent could lawfully have done so if 
there had been no insolvency. Hence the grant- 
ing of leases of the entire joint family property 
by the Official Assignee is within his powers if 
the insolvent could have done so, and such leas- 
ing does not amount to dispossession of the other 
members so as to entitle them to claim mesne 
profits: AIR 1923 Mad 55, Bel. on.: A I R 
1926 Mad 994; AIR 1928 Mad 735 and 
AIR 1932 All 353, Ref. [p 74 0 

P. Sitarama Bao and T. ILvishna Bao 
' for Appellant. 

M. A. T. Coelho — for Respondent. 

Judgment, This civil miscellaneous 
second appeal arises out of a petition 
filed by five minor sons of an insolvent 

direct the Official Receiver of South 
i^anara to deliver possession of the im- 
movable property mentioned in the 

schedule attached to the petition to- 

iQQft VroUs from 26th April 

1928 until redehvery of possession to the 

petitioners. In this second appeal the 

question as to the delivery of possession 
of the property does not arise inasmuch 

as subsequent to the commencement of 


the proceedings it is admitted that the 
Official Eecei ver sold the property to 
pay off the insolvent’s debts and that the 
Official Receiver was legally justiliod in 
so selling the property. Tlie property 
in question was tlie sliare of the family 
property belonging to the minors. It is 
the minor’s father that became insol- 
vent. The law is well settled that when 
the father of a joint Hindu family be- 
comes an insolvent the Official Receiver 
can discharge the father’s debt to tlie 
creditors, if necessary by selling the 
son’s share in the joint family property 
provided the debts are not illegal or im- 
moral. In this case, as I have already 
said, the right to sell the sons’ share in 
the family property is not disputed; but 
what is now argued is that the Official 
Receiver has no right to remain in pos- 
session of the sons’ shares, and since he 
remained in possession from 28th April 
1928, till the date of sale, 28th August 
1930, the minors are entitled to recover 
from him the mesne profits for that 
period. Whether they are so entitled or 
not is the question that arises now in 
this second appeal. 

The facts are all admitted. Subraya,. 
the father of the minor petitioners, was 
adjudged insolvent in I. P. No. 73 of 
1927, and his property, both moveable 
and immovable was vested in the 
Official Receiver under the provisions 
of the Insolvency Act. The Official 
Receiver, before he sold the minor’s 
shares in the family property to pay off 
the debts, granted leases of their shares 
in the property to tenants and later om 
sold them. It is argued that since the 
property in question does not vest in the 
Official Receiver he has *no right to lease 
them and exercise acts of management 
over them. It is well-settled law that 
on the insolvency of the father of a joint 
Hindu family the shares of the sons of 
the family do not vest in the Official 
Receiver. But so long as the father’s- 
debts are neither immoral nor illegal he 
has got the right to sell them. In fact 
he is entitled to be in joint possession 
with the sons of all the family proper- 
ties. This position was established by 
the decision in Official Assignee of 
Madras v. Bamacliandra Ayyar (l). The- 
following propositions of law are stated 
in that judgment: 

1. A I R 1923 Mad 55=68 I C 898=46 Mad 
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’d I -o him thi' slniia-s of the otln-r inonhers al- 
■ iem^h h.- can df‘al with tlnnn if the insolvent 
')iild hi.'.nilly have done so if tluie had been no 

i 1 1 - ' d • i I c ” 

Tliouyji the sliares of tlic minor sorts 

do not \'(isi ill the Oilicial Receiver his 

li^ht to deal with, these slnires lawfully 

in the same wa\' as the insolvent could 

!iav(? done is established ])y this jud.ui- 

ment. If the Oilicial Receiver has the 

li.eld- to sell the minor's shares in the 

joint family properties, I talce it that he 

has also the I’iyht to collect the rent due 

lojin tliom in order to pay off tlie insol- 

\ent's creditors. The rlecisiou in Offi- 

« » 

cm! Assignor of Madras v. llama cJian- 
dra Ai/f/ar (l) lias been accepted as lay- 
iuy; down correct law in the suhsequent 
deci-'ions such as ScctJia rama CJicitiar v. 
OjjK'iiil llccrivrr, Tanjorc (2), In the 
mattvr of JJii lusiva m ij Aggar (Insolvent) 
(d) and Venhatram v. CJiokkier (4). No 
tlotiht tlierc has been no direct decision 
on tho(jucstion under consideration in 
our Ili.qh Court, l)ut I think tlie trend of 
the decisions wliicit 1 have referred to is 
in sup[>-)rt of the contention urged by 
the respondents. It must he understood 
that by giving leases of the ])roi)er(y be- 
longing to the minors I he Oilicial Recci- 
ver is not dis[)ossessing them. lie may 
^havo no idght to dispossess (hem as was 
•decided in Sitarar.i v. Jadollai, .1. I. II, 
Ld-PJ AIL 8d3, hut ho is out ii. led to ho in 
joint possession of Jill ilu> projiortios. 
.Vnd in e.\orciso of the rights of the 
managor wliich accrued {.o him on ac- 
C'Hini ol the insoUamey of the father [ 
(li’.nk tin' Oilicial Rocoiver has a riglit ti) 
collect I he rents from the sh ires ho- 
hjiigiiig to ( ho minor sons for I ho pur- 
pose of paying oil' thoir faldi 'r’s erodi- 
toi’s. In my view tho decisions of the 
lower Courts are right and this second 
appeal is dismissed with costs. 

IMI.s. .\r.N. A}) pea I d i smi s<ied . 

1. A t ii p.iii; ^ra(l ‘j.)i=.)7 1 0 
vi.i iW il). 

3. A 1 II 1J-2S Ma-l Tae — uo I 0 511=51 
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Beasei:v, C. J. and Cohnisii, J. 

ViiUiamvial ana unolhtn — Appellants. 

V. 

Official AssigneCy Madras Respon- 
dent. 

Appeals Nos. 23 and 24 of 193*2, Deci- 
ded on llfh May 1932, against decision 
of Slone, 4 ., D - 29th .tohruary 1932. 

(a) Presidency Towns Insolvency Act (1909). 
S, 7 — Administration under S. 108 — S. 7 does 
not apply — Official Assignee cannot examine 
deceased’s representatives and if he does he 
cannot take proceedings under S. 7 — Pre- 
sidency Towns Insolvency Act ( 1909), Ss . 108 
and 36, 

It was not intended by the use of the words 
“in any case of insolvency” in S, 7 to include 
the oxcieise of the powers of the Insolvency 
Court in cases of administration in insolvency of 
a deceased debtor’s estate. S. 7 is only intended 
to applv to cases where there had been an ad- 
judication of tlic debtor in insolvency. Tho 
Oilicial .Assignee has no power to examine tho 
representatives of a deceased debtor who had not 
been adjudged an insolvent under S. 86 of the 
.Act and no power to take proceedings under S. 7. 
Even if he possessed tho latter power, he" can- 
not without their consent proceed with tho ap- 
plication under S. 7 after having examined them 
under S. 30 and tho possession of the documents 
etc., having been denied by them : A I R 1929 
Ma<l 705; .1 I R 1014 Mad 101 ; In re Hewitt 
(1885) 15 g R D 160 ; A I R 1926 Rang 157, 
Rcl, on ; .1 I R 1927 Rang 284, Ref, [P 78 C l] 
(b) Presidency Towns Insolvency Act 
(1909), S. 58— Officia^ Assignee believing 
property of deceased debtor to be in posses- 
sion of third persons but unable to take 
possession — Assignee can apply to Court for 
its production. 

NN'hero tho Oflleial .Assignee has a well founded 
belief that proi^erly of an insolvent or a deceased 
debtor lies ij\ the iiouso of a third person and is 
unable to discover that property hecaiiso such 
per-on denies possession, the Oilicial Assignee is 
not ncces<;irilv driven to lilo a suit against him 
ijisiead of applying to tho Court for directions 
or for an order for its production in Court. In 
rr Croirliirry <rv pirtr FdliSy 20 Q R 71 38, Dist. 

I n CO ( 


IP 79 C \] 

(c) Administration — Suit for — Proper par- 
ties. 

'I'lio next kin and intenneddlor with the estate 
arc proper parties to an administration suit. 

IP-79 0 21 

(d) Presidency Towns Insolvency Act 
(1909), S. 58 — Administration of deceased 
debtor’s estate — Application for production 
of property — Official Assignee has to prove 
that property is in non‘applicant*s possession 
— Report is no evidence — Presidency Towns 
Insolvency Act (1909), R. 117. 

Poforo an order for the }>roduction of account 
hooks, etc., can he made against a deceased 
debtor’s representatives tho Oilicial Assignee 

to make out a priina facie case that the non-ap" 
plicants have in their possession tho property 
lie socks to get delivery of.* Alere report of the 
Oilicial .Vssignoo is no ovidouco at all. R. dl7 
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'does not make such report prima facie evidence. 


[P 80 C 1] 

(e) Presidency Towns Insolvency Act 
(1909), S. 109 — Administration of deceased 
debtor’s estate— Only Part 3 applies — But 
S. 8 applies by necessary implication — Pre- 
sidency Towns Insolvency Act (1909), S. 8. 

Unless there are strong reasons to the con- 
trary, the words of S. 109 mean that all the 
other parts of the Act except Part 3 shall not be 
applicable to an administration of the estate of 
a deceased debtor. But S, 8 though not con- 
tained in Part 3 is applicable to such proceedings 
by necessary implication \ A I R 1926 Rang 
157, Rcl. on. [P 80 C 1] 

K. Narasimha Ayyar and S. Dorai- 
swami Ayyar for P.Viswanatlia Ayyar — 
for Appellants. 

V . C. Gopalratnam — for Respondent. 

Beasley, C. J. — This is an appeal 
from an order of Stone, J., made in the 
insolvency Court on the application of 
the Official Assignee that the appellants 
should be ordered to produce certain ac- 
count books or be committed for con- 
tempt of Court. On 29th February 1932 
Stone, J., passed the following orderi 
Books to be delivered within two 
weeks. Against that order this appeal 
has been presented. It raises some in- 
teresting and important questions. The 
proceeding in which the order under 
appeal was made was the administration 
by the insolvency Court of the estate of 
one Gurunatha Mudaliar who died on 
5th June 1930. His estate was insolvent 
but he had not before his death been 
adjudicated an insolvent. One of the 
creditors presented a petition to the In- 
solvency Court for the administration of 
the deceased debtor’s estate under S. 108 
Presidency Towns Insolvency Act, and 
an order for the administration of that 
estate in insolvency was made after 
notice of the petition had been served 
upon the deceased’s widow, appellant 1, 
who appeared by Mr. Varadaraja Muda’ 

liar on the hearing of the petition but 
Old not oppose it. 


Tlie deceased debtor during his lif( 
time carred on a timber business but I 
1 not live at his place of business bt 

st'avoH Street, Puri 

hTIn K ’^>5 wife. H 

is Muda'lia-'-’ 'vh 

oreW f H ^ Immediately after tl 
Older foi the administration of the estaf 

n insolvency the Official Assignee toe 
pssession of a superstructure belongin 
to the deceased and some timber 
some old pieces of furniture, and i 
though the house and the business pv 


mises of the deceased were searched and 
an inventory was taken of all articles 
and documents, no account books and 
other documents or papers relating to 
the timber liusiness were discovered, 
except some hill books for timber sold, 
and certain title deeds which the Official 
Assignee alleges to have been in the 
possession either of appellant 1 or appel- 
lant 2 were not found. At this time 
there was in Madras Murugesa Mudaliar, 
appellant 3, alleged to be a relation of 
the deceased debtor, or appellant 1, who 
was assisting appellant 1 in' the adminis- 
tration of the estate and took some ac- 
tion with regard to the leasing of some 
properties. The Official Assignee’s case 
is that the appellants have taken posses- 
sion of the account books and other 
documents relating to the timber busi- 
ness carried on by the deceased and also 
the title deeds to some of the properties. 
The Official Assignee made a number of 
efforts to get the appellants before h.im 
for tlae purpose of examining them under 
S. 36, Pr8si4ency Towns Insolvency Act, 
in order to ascertain whether they had 
the property in the shape of account 
books, documents and title deeds, etc. of 
the deceased debtor in their possession 
and eventually all the appellants were 
examined and all of them denied having 
in their possession those documents. 
Faced with these denials and being un- 
able to get the documents the Official 
Assignee presented the application to the 
Court upon which the order appealed 
from was made. Affidavits in answer to 
the Official Assignee s application were 
filed^ by all the three appellants con- 
tradicting the Official Assignee’s case. 
No evidence was taken by the learned 
trial Judge although we are informed by 
Mr. V.C. Gopalaratnam appearingon be- 
half of the Official Assi gnee that he had 
his witnesses in Court. 

The learned trial Judge upon the re- 
port of the Official Assignee on the one 
side and the affidavits of the respondents 
on the other side passed the order that 
the books were to be delivered within 
two weeks. As learned counsel before 
us were unable to agree as to what 
happened in the trial Court we have 
consulted Stone, J., who states that he 
made his order very quickly witliout 
considering any evidence other than the 
documentary evidence before him, inten- 
ding on the next occasion, namely, at 
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the end of tlie pei'iod jircserihed in his 
ordei-, to inqiiir(' into the question of the 
pO'Sos^ion of llie account hooks, ^^'e also 
ascertained from him that Mr. Narasimlia 
Ayyar who was tlien ajipearinif for ap- 
pellant 1 did not state tliat ho wished 
lo ar^iic any cpiestion as to the jurisdic- 
tion of the Court to (mtei'lain the ap- 
})lication althou.qh we accept Mr. Nara- 
simha Ay\ar‘s statement that he in- 
tended to take the point and had the 
jH'ces-ary authorities to support hisar.L;u- 
numt reads' in t.'ourt and it was only t!ie 

* V 

rapidity with which tlie order was made 
by our learned brother that prevented 
him takin.i^ this lei^al objection. It is 
conceded however that he informed our 
learned hrolher that the order made by 
liirn amounted really to a finding that 
either his client or the other apj:)ellants, 
or all of them acting together, were in 
possession of this property. Notwith- 
standing tliat, the order was passed. 

The points taken here in appeal are : 
(l) tliat the Court liad no jurisdiction to 
entertain a claim under S. 7 of the Act; 
{'2) tliat even if it had as tlie appellants 
liad been examined under S, 3() and had 
denied jiossession of the liooks etc., the 
Official Assignee’s 'remedy was by suit 
and not under S. 7; (3) tliat if the ap- 
plication was not one under S. 7 there 
is no other section in the Insolvency Act 
which entitles the Official Assignee to 
present it and (4) that there was no evi- 
ilenco before Stone, J., upon which ho 
could make the order that he did ns the 
report of the Oflicial Assignee cannot bo 
evidence upon such an application and 
that therefore the denials of possession 
of the lx)oks by the a|)|iellants stood 
uncontradicted whereas the allegations 
made by the Oflicial Assignee in his re- 
port remained unproved. 

With regard to the first point the con- 
tention is that US this is an administra- 
tion of the ostato of a person dying in- 
solvent under S. 108 the only provisions 
of the Act, except of course Part 10 in 
which S. 108 is, that apply are those con- 
tained in Part 3. It is necessary (o refer 
to S. 109. b. 109 (l) roads as follows: 
“Upon an order being made for the ad- 
niinisf I’atioii of a deceased dohtor's estato 
under B. 108, the proiicrty of the debtor 
shall vest in the Official Assigneo of the 
Court, and he sliall forthwith jirocecd to 
reali/.o and distribute I ho saino in ac- 
cordance with the provisions of this Act, 


and (2) with the moditications herein- 
atter mentioned, all the provisions of 
Part 3, relating to the administration of 
the property of an insolvent, shall, so 
far ns the same are aiiplicablc, apply to 
the case of sucli administration order in 
like manner as to an order of adjudica- 
tion under tliis Act.” It is argued that 
as 8. 7 is in Part 1 of the Act its provi- 
sions do not apply to these administra- 
tions. In support of this argument re- 
ference was made to Soranammal v. Of fi- 
cial Madras (l). It 'was there 

held that S. 7 is not applicable to pro- 
ceedings to administer a deceased debtor’s 
estato initiated under S. 108. Sir Arnold 
White, C. J., held that the decision in 
Tn re llervitt (2) governed the question. 
The facts in Jn re Ilexvitt (2) were that 
the deceased deVitor’s estate was being 
administered by the bankruptcy Court 
under S. 125, Bankruptcy Act, 1883, the 
section corresponding to S. 108, Presi^ 
dency Towns Insolvency Act. Tbo 
Oflicial Eeceiver applied to the county 
Court having jurisdiction in the matter 
of the administration for an order for 
the examination on oath before the 
Court of tho widow and executrix of the 
deceased, and the deceased’s son upon 
tho ground that they were capable of 
of giving information respecting the de- 
ceased’s property. It was ordered by 
tho county Court that these persons 
should attend before tho Court for exa- 
mination on oath under S. *27, Bank- 
ruptcy Act, tho section corresponding to* 
S. 36, Presidency Towns Insolvency Act. 
This order they did not obey and an 
order for their committal for contempt 
was oblained. They appealed. Under 
tho Bankruptcy Act of 1883 there is a 
provision similar to S. 109 (2), Presi- 
dency Towns Insolvency Act, applying, 
tho provisions of Part 8, Bankruptcy Act, 
to such administration. That is S. 125 (5) 
to (8). S. 27 is not in Part 3, Bank- 
ruptcy Act of 1883, and it was hold on 
appeal there was no power in cases of 
such administrations to apply tho provi- 
sions of S. 27. Wills, J., who together 
with Cave, J., decided this matter at 
p. I(i7, states tluis: 

“Now by sub-S. G, S. 126, tho logishUur© has 
specifically pointed out certain sections of the- 
l^ankruptcy Act which aro to bo applied to the 
administration of tho estates of p ersons dyin g 

ni7XrKT9irMadToi=24l~^ ./so— ,;<> 
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insolvent. According to the ordinary rule of 
interpretation, unless there are strong reasons 
"to the contrary, when they provide that the 
provisions of Part 3 shall be applicable, they 
must be considered to mean that other parts of 
the Act shall not be applicable.” 

This case has been- referred to re- 
peatedly in English decisions and in the 
course of the arguments in reported 
English cases and as an authority upon 
this point has never been questioned. 
Indeed it is probable that it was in con- 
sequence of this decision that in the 
Bankruptcy Act of 1914 an alteration 
was made in the law and the power to 
examine persons in such administrations 
was given to the bankruptcy Court. No 
such alteration has been made to the 
Presidency Towns Insolvency Act. In 
re Hewitt (2) therefore strongly supports 
the appellants' contention that no sec- 
tions of the Act which are not included 
in Part 3 have any application to ad- 
ministrations of estates under 
unless there are very strong 
for applying other sections. 

Hewitt (2) was considered by 
Bench of the Rangoon High Court ir 
D. J . Kolapore v. The Fort Commis. 
sioners, Eangoon (3). There the ques- 
fcion to be considered was whether the 
provisions of S. 7 of the Act could be 
applied in the case of an administratior 
under S. 108 and it was held by Rut 
ledge, C. J. and Maung Ba, J., Heald, J. 
dissenting, that S. 7 is not a provisior 
of the Act which, either expressly or b^ 
necessary implication, can be applied ir 
such cases. Heald, J., took the viev 
that the words case of insolvency" ir 
S. 7 of the Act are sufficiently wide tc 
cover a case of administration in insoL 
vency. Great reliance was placed by the 
majority of the Full Bench upon Hewitt' t 
case (2) and it is very difficult to under, 
stand why Heald, J., did not 'considei 
that Hewitt s case (2) strongly supported 
the view expressed by the other twc 
learned Judges. At p. 167 he says: 

■n, is therefore that there is one 

^nglish ruling, namely, Hewitt^s case (2), which 

that a section which is 

in applied to casos of administration 

nf fhA T insolvency falls outside Part 3 

and with ^ application to such cases 

ahlft tn 'inni ^®spect I find myself un- 

able to apply that suggestion to the Indian Act.’’ 

I am quite unable to follow Heald J’s. 
inability to apply Hewitt's case (2) to 
^he Indian Act which is almn<.t word for 

3. AIR 1926 i:iang 157=97 I G 224=4 Ran 
157 (F B), 


word the English Bankruptcy Act. As 
I have already stated, Heivitt's case (2) 
has, since its decision, been treated with 
the greatest respect both in the argu- 
ment at the Bar and in the judgments 
found in many English reported cases. 
In In the matter of P. A. Mohamad 
Ganny (4) Chari, J., held that Ss. 36, 55 
and 56, Presidency Towns Insolvency 
Act, are not applicable to administrations 
under S. 108 of the Act, S. 36 because 
of the authority of Hewitt's case (2) and 
the other two sections because of Ex 
purte Official Beceiver In re Gonld (5). 
In the latter case it was held that S. 47, 
Bankruptcy Act, 1883, corresponding to 
S. 55 of our Act, which avoids certain 
voluntary settlements executed by a 
bankrupt, does not apply to the adminis- 
tration of the estate of a deceased in- 
solvent by the Court of bankruptcy 
under S. 125 of the Act. The ratio 
decidendi of this case was that S. 125, 
Bankruptcy Act, 1883, corresponding to 
S. 108 of the Indian Act, is confined to 
the administration of the estate of a 
deceased debtor and does not include the 
administration of the property of other 
persons. The property having been 
voluntarily transferred by settlement 
ceased to be the property of the deceased 
debtor and hence it was not the property, 
the subject-matter of S. 125. Hewitt's 
case ( 2 ) therefore confines the provisions 
of the English Bankruptcy Act applying 
to administrations under S. 125 of that 
Act to those in Part 3 of the Act. Hn re 
Gould ( 5 ) goes further and decides that 
even some sections included in Part 3 of 
the Act have no application to such ad- 
ministrations because the Court has 
power to deal only with the property of 
the deceased debtor and not that of other 
persons. In my view the decision in 
D. J . Eolapore v. The Port Commis- 
sioners ( 3 ) is correct. It appears to me 
that it was not intended by the use of 
the words “in any case of insolvency" in 
S. 7, Presidency Towns Insolvency Act, 
to include the exercise of the powers of 
the insolvency Court in cases of ad- 
ministration in insolvency such as this. 
The deceased debtor was not an ad- 
judicated insolvent and, in my view, 
S. 7 was only intended to apply to 

4, A I R 1927 Rang 284=104 I G 89=5 Rang 
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cn-e- wliPi'o there had been an adjudica- 
ti.Mi in ie.'f -1 veney. In iny view, the 
Dili rial A-.^i.e'nee Inid no i)owcr to exa- 
• iiiiie Ihe a ppel la iiU under S. 36 of the 
Act an-i no power to take proceedings 
niidi'r S. 7. liven if lie had iiossesscd 
Mie latter power, he could not without 
il he (.oii^eiit of the appellants have pro- 
ceeded with the apjilication having exa- 
mined them under S. 36 and the posses- 
|sion of tlic documents, etc., having been 
denied by them. Tliis right is clearly 
negatived bv a Bull Bench of this Court 
of which I was a member, in The Official 
Assiejnee of Madras v. Narasimha 
MudoUnr (6), w lie re it is pointed out 
tliat in such cases the Official Assig- 
iH'e's only remedy is to proceed by way 
of suit. This disposes of points 1 and 2^ 

I shall now proceed to deal with the 
third point taken by the appellants, 
namely, that if S. 7 is inapplicable, there 
is no other section in the Insolvencv Act 

A 

which entitles tlie Official Assignee to 
proceed with this application. It is 
argued that R. o8 of the Act does not give 
the Otlicial Assignee this power because 
8. o8 (2) savs: 

“Tlic Otricial AR>igncc .shiill, in relation to 
and for tlic pnr['Oso of acquiring or retaining 
possession of the property of the insolvent be in 
the .‘^anie position as if ho ^^e^e a receiver of the 
property appointed under the Code of Civil Iho* 
cedurc 1908, and the Court may on his appli- 
cation enforce such acquisition or retention 
accordingly.” 

This, it is argued by the appellants, 
limits the power of the Oflicial Assignee 
to tluit possessed l)y a Beceiver appoin- 
ted under the Civil Procedure Coile and 
tliat a Beceiver tints appointed has no 
power to deal with persons who are not 
parties to the suit in \vhicli ho has been 
appointed Bcceivcr. Hence it is argued 
that, as a Beceiver can only got the pro- 
Iterty of the estate which is in tlie hands 
of strangers to tltc suit hy filing a suit 
against them, the Official Assignee is in 
no better jtosition and liis remedy is by 
way of a suit and not by such an appli- 
cation as this. In sup])ort of this argu- 
ment the notes to O. 50, B. 16 of the 
Buies of the Supremo Court w'ore refer- 
red to, (p. 899 of the Annual Practice, 
1932). There it is stated: 

"As against a stranger to tho action who is in 
actual possession the appointment of the Recei- 
ver is of no effect,” 

G. AIR 1929 Mad 705=118 I 0 50G=52 Mad 
717 (F B). 


1)1 re Croivthcr Ex parte Ellis (7) was. 
was also referred to. There it was held 
that a County Court Judge, sitting in 
bankruptcy, has no jurisdiction unless 
hy cn'isiot, to order payment to the 
Cilicia I Beceiver of money received under 
a garjiishee order attaching a debt due to 
the estate of a deceased debtor which is 
being administered under S. 122, Bank- 
ruptcy Act of 1883. The County Court 
Judge made the order and the persons 
who liad attached the debt appealed and 

Cave, J., in allowing the appeal said: 

“Section 125, Bankruptcy Act, 1883, has given 
power to the Court of Bankruptcy to administer 
the estate of a debtor who chas died insolvent, 
b’nlcss there is some provision to the contrary 
the Court in acting under this section must 
follow the practice ot the Chancery Division of 
tho High Court of Justice with regard to the 
administration of the estates of deceased persons. 
In the High Court an application for an order 
such as that now appealed against w’ould not bo 
entertained without tho consent of the person 
against whom tho order was asked for.” 

I do not however think that this case 
goes as far as Mr. Doraiswamy Ayyar for 
tlie appellants argues it does. When tho 
facts of tho case are examined it will be 
seen that what was decided that the Bank- 
ruptcy Court had no power to do was to 
entertain an application for the delivery 
up to the Ollicial Bcceivcr of monev w’bich 
tho appellant not only claimed a right to- 
]>ossess hut had got an order from the 
Court show'ing that he had made out a. 
])rima facio caso for such a claim. That 
this is so w’ill bo seen from the argu- 
ment of Mr. Herbert Beed.wdio appeared 
for tho appellant in that case. His first 
point was that tho section under which 
the County Court Judge acted was not 
contained in part 3 of tho Act and there- 
fore following l7i re Hewitt (2) tho Court- 
had no jurisdiction to act under that sec- 
tion. His second point was that the 
order atfcctod not only tho estate of the 
deceased debtor but also tho property of 
another person, namely, the appellant, 
and in support of that argument he re- 
lied upon In re Gould (5). This case, in 
my view, does not say that whore a third 
person is in possession or is alleged to be 
in possession of property admittedly be- 
longing to a deceased debtor such an ap- 
plication as this cannot be made al- 
thouLih it must bo conceded that the 
notes to 0. 50, B. 16 of the Rules of the 
Supremo Court certainly do suppor 

7, (1888) 20 Q B 1 ) 88=67 L J ^ 
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Mr. Doraiswami Ayyar’s argument. Al- 
though the Official x4ssignee is to have 
the same po^Ye^s as a Receiver appointed 
under the Civil Procedure Code, S. 58 (l) 
says: 

“The Official Assignee, shall as soon as may 
be take possession of the deeds, books and docu- 
ments of the insolvent, and all other parts of his 
property capable of manual delivery;’* 

and sub- S. (2) provides that on his ap- 
plication the Court will enforce his ac- 
quisition of that property or its reten- 
tion. In my opinion, the words of the 
section are sufficiently wide to cover 
an application made to 'the Court for 
delivery up of possession of the 
documents of a deceased debtor, ad- 
mittedly his property, the only question 
being whether or not the respondent to 
the application is possessed of them. 
S. 59 entitles the Court to issue a search 
warrant and under it houses belonging to 
a person not the insolvent may be sear- 
ched and the property of the insolvent 
discovered there seized. I cannot ac- 
cede to the appellants’ contention that 
where the Official Assignee has a well- 
founded belief that property of an insol- 
vent or a deceased debtor lies in the 
house of a third person, obtains a search 
warrant from the Court, searches the 
house and is Unable to discover that pro- 
perty because it is cleverly concealed by 
the occupier of the house, the Official 
Assignee is driven to file a suit against 
him instead of applying to the Court for 
directions or for such an order as was 
made in this case. 


Mr. Narasimha Ayyar for appellant 
argues that the Official Assignee’s reme 

must be by way of suit because nonco 
pliance with the order such as was ma 
in this case exposes his client to the ri 
of being committed for contempt wh( 
if a suit is filed against her and a deci 
IS obtained she runs no such risk. T 
^swer to that contention is that unc 
O. 21, R. 31, Civil P. C., such a deci 
could be executed by the detention in 

debtor and/or by the attachment of I 
property Holding the view that t 
Official Assignee was entitled to ma 
this application nnder S. 58 of the ^ 
because the -appellants are persons i 
le^ed to be in possession of property a 
mittedly belonging to the decLs 
debtor It is not necessary for me to co 
sider the question as to whether or 


he was entitled to do so liecause the ap- 
pellants are to be regarded as parties to 
the suit. It was argued alternatively by 
Mr. Gopalratnani for the Official Assignee 
that the appellants would be proper 
parties to an administration suit and 
therefore the receiver would be entitled 
to make this application. Appellant 1 is. 
the next of kin of the deceased and aj 
next of kin is certainly a proper party to; 
an administration suit. As regards thei 
other appellants and indeed as regards! 
appellant 1, the allegations are that they! 
have intermeddled in the estate and if 
those allegations are true — it is not for 
us to inquire into them— that is a mat- 
ter for the learned trial Judge — then ob- 
viously they would be proper parties to 
the suit; but in my view it is unneces- 
sary to go into this question. 

There remains the fourth point argued 
by the appellants, namely, that there 
was no evidence before the learned Judge 
upon which he could make his order. 
With this contention I entirely agree. 
Before such an order as this could be 
made, the Official Assignee had to make 
out a prima facie case that the appel- 
lants had in their possession the property 
he sought to get delivery of. What was 
the sworn evidence put forward by the 
Official Assignee in support of his claim ? 
Sworn evidence there was none either 
oral or by affidavit. The whole case of 
the Official Assignee was set out in his 
report. Most of what is contained therein 
IS derived from persons who did not oiye 
evidence. On the side of the appellants 
were the affidavits contradicting the Offi- 
cial Assignee’s allegations. The question 

is, is the report of the 
Ufficial Assignee in such a proceeding as 
this, puma facie evidence in support of 
his application? It was argued on be- 
half the Official Assignee that R. 117, 
Presidency Towns Insolvency Act, makes 
the Official Assignee’s report prima facie 
evidence of the matter reported upon 
That rule is as follows: 

‘‘Except where otherwise provided by the Act 
or these rules, evidence to be given by the Offi- 

by his report to the 

S^jort affidavit; and such 

report shall be prima facie evidence of the 
matter reported upon.” 

The Act does not provide anywhere 
that the evidence on such an application 
as this to be given by the Official As- 
signee is not to be by his report nor must 
be upon affidavit. That rule is sufficiently- 
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^vide even to enable the Official Assignee 

Avho has a money claim against strangers 

in an insolvency and against debtors to 

an insolvent's estate and in many other 

cases to rest his case upon his report 

nnh'. This rule offends against two of 

till' iu(»t important rules of evidence, 

namely, that testimony shall lie on oath 

or bv ailirmalion and tliat hearsay evi- 
% 

dence sliall bo excluded. Under the 
]jnglish ibinkruptcy Act the report of 
the Otficial Assignee is only receivable in 
evidence in tlic cases jirovidcd for in the 
Act and the rules, such as cases of com- 
])osi(ion or apjil ications for discharge or 
where ( he conduct of the insolvent is in 
question, i. e., failure to attend for exa- 
mination, file his schedule or assist the 
OfTicial Assignee and R. 190 of the Bom- 
bay Rules under the Act provides for the 
cases in which the OfTicial Assignee's re- 
port is receivable by itself as evidence, 
[f R. 117 is intended to allow the OfTicial 
Assignee’s report to be prima facie evi- 
dence in such a case as this, then I have 
no hesitation whatever in saying that 
■the rule is ultra vires. In my opinion, 
|the Official Assignee’s report wasnotevi- 
'dence at all. The learned trial Judge 
therefore had no evidence before him 
upon which ho could make the order. 
With all respect to the learned trial 
Judge, I think he should have decided 
the question of possession first before 
jmaking the order and after taking evi- 
dence. Indeed the only inference aris- 
ing from his order, is that ho had deci- 
ded that question and not loft it for de- 
cision, as ho intended to do on tlie next 
loccasion. 

There is one other matter to be dealt 
with and that is the respondent’s argu- 
ment that if, the appellants’ contention 
is right, namely that the only sections of 
the Act applicable to such an adminis- 
tration are those contained in Part 3, the 
appellants have no right of appeal be- 
cause S. 8 is tlio section giving the right 
of appeal and that is not contained in 
Part 3. Adopting the view of Wills, J., 
in l7i re Tlcioitt (2), unless there are 
strong reasons to the contrary, the words 
of S. 109 of our Act must moan that all 
the other parts of the Act except Part 3 
shall not be applicable. But there are 
the strongest reasons to the contrary. No 
right of apiieal is given by any of the other 
sections of the Act and it seems to mo to 
be an amazing contention that, whereas 


in the case of an insolvent there is a 
right of appeal and the Court may re- 
view, rescind or vary any order made 
under its insolvency jurisdiction, where 
YOU have a deceased debtor no such 
right exists. Amongst other things. 
Part 3 deals with the proof of debts, and 
when in an insolvency a creditor whose 
proof of debts has .been rejected is en-* 
titled to appeal, why should the creditor 
whose proof is rejected merely because 
his debtor is dead bo deprived of such a 
right? I am supported in tlie view I take 
about this matter by Rutledge, 0. J., in 
D. J. Kolapore v. Port Commissioners, 
Bangoon (3), w’ho says that he would be 
j)repared to hold that by necessary im- 
plication S. 8 (l) of the Act applies to 
orders of the insolvency Judge arising in 
administration of tlie estate of deceased 
debtors. In my view that contention 
fails. 

In the result the appeal must be al- 
lowed and the case remanded to the in- 
solvency Court whore this application 
will be reheard in the light of the opi- 
nion expressed by this Court with regard 
to the evidence. With regard to costs, 
as a great deal of the appellants’ argu- 
ment was directed to the third point 
raised and it has been decided in favour 
of the respondent, I think the proper 
order will ho to direct the costs of the 
appeal to abide tho rehearing of the Offi- 
cial Assignee’s application. 

Cornish, J. — I am of the same opinion 
and for tho same reasons. 

r.u s.^M.N. Case remanded. 
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Govi 7 idaraja Pillai and others Plain- 
tiffs — Appellants. 

V. 

Mangalam Pillai and another Defen- 
dants — Respondents. 

Second Appeal No. 712 of 1930, De- 
cided on 2nd August 1932, against decree 
of Sub- Judge, Cuddalore, in A. S. No. 65 
of 1928. 

Transfer of Properly Act (1882),^ 
Intention to grant absolute estate Con i 
tions repugnant are void — Absolute es a 
subject to defeasance clause not 
any law is valid — In latter case “**P®** 
by prior transferee does not proven . 

tion of defeasance clause Nor can e 
subsequent to vesting divest persons 
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whose favour gift over is made — Transfer of 
Property Act (1882), S. 28. 

The distinction between a repugnant provi- 
sion and a defeasance provision is sometimes 
subtle, but the general principle of law is that 
where the intention of the transferor is to main- 
tain the absolute estate conferred on the trans- 
feree, but he simply adds some restrictions in 
derogation of the incidents of such absolute 
ownership, such restrictive clauses would be 
repugnant to the absolute transfer and there- 
fore void ; but where the grant of ah absolute 
estate is expressly or impliedly made subject to 
defeasance on the happening of a contingency 
and where the^ effect of such defeasance would 
not be a violation of any rule of law, the origi- 
nal estate is curtailed and the gift over must bo 
taken to be valid and operative. Hence an 
absolute gift to a wife by the husband subject 
to the condition that if she dies without issue 
the property would pass to other persons living 
at the date of gift is valid in favour of third 
person on the fulfilment of the condition. The 
gift over being valid any disposition by the wife 
during her life or the adoption by the husband 
after her death would not prevent the vesting of 
the property in or divest the third persons : 9 
MIA 123 (P C), Rel, on.\ AIR 1931 P C 
179 ; 34 Mad 250 ; 4 Gal 23 and 16 Cal 383, 
Bef.; 31 Z C 405 and AIR 1929 P C 283, 

[P 81 G 2; P 83 C 2]’ 
B, SitarcLma Mao and J . R. Gundappeu 
Bao — for Appellants. 

/S. Panchapagesa Sastri and K, B. 
BTishnaswami Ayyar — for Respondents. 


Judgment. This second appeal ar 
ses out a suit brought by plaintiffs 1 an 
2 to recover possession of the plain 
mentioned properties, alleging that the 
became entitled to the same on 
death of their sister Madurambal 
1924: without any issue. Defendant 1 
the husband of Madurambal. When i 
married her, he was a man of advance 
age, and at the instance of the paren 
of the girl he executed a registered se 
lement deed. Ex. A, on 2nd June 1916 i 

favour of the girl. The material portio 
•of Ex. A runs thus : 

“ I have accordingly given you the unde 

mentioned properties valued at Rs. 1,000 an 

■you shall yourself from this day hold and enlo 

Ihe same with all rights. Should any issue t 

born to us, that issue shall get the propertii 

. death. If there is no issue, after you 

take (plaintiffs 1 and 2) shoul 

bftKe the properties.” 

plaintiffs case is that their siste 

fl.i having died without an- 

issue the properties covered by Ex. 1 

therefore they 

entitled to recover possession of si 

tW -f opinic 

that the intention of the donor (defe. 

‘ life esta: 
Madurambal and the gift over i 
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favour of plaintiffs 1 and 2 became ope- 
rative on the happening of the specified 
contingency, namely, the death of Madu- 
rambal without any issue. But the 
lower appellate Court came to a different 
conclusion as regards the construction of 
Ex. A. In its view Madurambal was 
given an absolute estate in the proper- 
ties, and the gift over in favour of plain- 
tiffs 1 and 2 on the happening of a con- 
tingency is void as a repugnant provi- 
sion and such a clause could not be 
deemed to be a defeasance provision. 
The plaintiffs’ suit was therefore dis- 
missed. 

In this second appeal, it is contended 
on behalf of the appellants (plaintiffs 2 
to 4, plaintiff 1 having died during the 
pendency of the suit and plaintiffs 3 and 
4 having been added as his legal repre- 
sentatives) that on a proper construction 
of Ex. A it should be held that either a 
life estate in favour of Madurambal with 
a remainder over in favour of plaintiffs 
I and 2 or an absolute estate in her 
favour Subject to defeasance in the event 
of her failing to have any issue at the 
time of her death was really conferred 
on her. Having regard to the terms of 
the earlier portion of the deed which are 
to the effect, that the donee should enjoy 
the properties absolutely or with all 

rights, it cannot be reasonably conten- 
ded that what was conferred upon her 
was primarily a life estate alone. The 
tamil word “ sarva suthantharamai ” 

an absolute estate. 
The more diflficult question is whether 
the subsequent clause should be deemed 
to be a mere repugnant condition im- 
posed on the estate so created or makes 
the absolute estate primarily granted 
subject to defeasance in the event of the 
contemplated contingency. The distinc- 
tion between a repugnant provision and a 
defeasance provision is sometimes, subtle 
but the general principle of law seems 
to be, that where the intention of the 
donor is to maintain the absolute estate 
conferred on the donee but he simply 
adds some restrictions in derogation of 
the incidents of such absolute ownership, 
such restrictive clauses would be repug- 
nant to the absolute grant and therefore 
void; but where the grant of an abso- 
lute estate is expressly or impliedly 
made subject to defeasance on the hap- 
pening of a contingency and where the 
effect of such defeasance would not be a' 
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violation of any rule of law, the original 


estate is curtailed and tlie gift over 
must ho taken to ho valid and opera- 
tive. 

The disposition under a will which 
was tlie sul)ject of consideration by the 
privy (anincil in two cases reported as 
S rc(’77nittj/ So()reevione]f Dossce v. De^io- 
bundoo Mullick (1) and Srernuitty Soor^ 
n avion eyee Dossce v. Dcnohuyidoo Mid- 
lick (2) is almost similar to the one 
under J^x. A. In the aforesaid cases, a 
Hindu testator devised under his will 
his entire estate to liis five sons. On a 
construction of the will it was found 
that the testator conferred an absolute 
estate on the sons. There was a further 
clause in the will that if any of the live 
sons should die without leaving any son 
or son’s son, his estate should devolve 
unon such of the surviving sons or their 
son’s sons who shall then bo alive. 
Their Lordships of the Privy Council 
have held that it was competent to 
a Hindu testator to give property 
by way of an executory bequest upon an 
event which is to happen, if at all im- 
mediately on the close of a life in being. 

I should observe that in the present case 
the defeasance clause is exactly similar 
to the one found in the will above re- 
ferred to. Tlie provision in Ex. A is tliat 
in the event of the donee (Madurambal) 
dying without any issue the properties 
should go to her brothers (plaintitTs 1 
and 2). The principle of the decision 
in Sreemutty Soorcevioney Dossce v. 
Venohundoo Mullick (2) is recognized 
and also explained in a recent decision 
of the Privy Council reported; Saraju- 
bala Dchi v. Jyotiramayee Dehi (3) at 
p. 149 (of 59 Cal,). Their Lordships 
have observed thus: 

“ A Hirulu no doubt may give property by 
way of an executory gift upon an event which is 
to happen, if at all, immediately on the close 
of a life in being and in favour of a person boru 
at the date of tho gift, and such a gift over 
might bo suOicicnt indication that only a life 
estate to the first taker was intended.’* 

The disposition under Ex. A, being 
exactly of such a nature, tho defeasance 
clause in it must bo hold to bo valid on 
theautliority of tho view expressed by tlie 
Privy Council. This is a not case whore 
the executory gift is made to depend 

1. (1851*57) G M I A 526—4 \V M 
8ulh 261 = 1 8ar 588 (P C). 

2. (I8'.l 68) 9 M I A 12^ (P 0). 

S. A I U 1081 P 0 170 = 1?4 I 0 C48=68 
I A 270=69 Cal 142 (P C). 


upon an event such as an indefinite fail- 
ure of the male issue of the donee 
which would not necessarily liappen on 
the close of the donee’s life and such a 
defeasance clause lias been held to be 
void. There is also the decision of this 
High Court \n Lakshminarayana Nainar 
V. V alliavivial (4), which isalmost on all 
fours with the present case. In that 
case the decision depended on the con- 
struction of a razinama by which A and 
B became entitled to hold and enjoy in 
common certain properties absolutely. 
There was a defeasance clause to the 
effect, that in the event of A dying issue- 
less, his share of the properties should 
go to B and then B should become en- 
titled to tho entire properties. The 
question was whether the alienation of 
tho properties by A during his lifetime 
could have any legal validity after his 
death and prevent his share *of the pro- 
perties from devolving on B, On the 
footing that A had an absolute estate in 
a moiety of the properties covered by 
tho razinama, it was held that there 
was a clear gift over of that moiety on 
liis dying without issue to B. Follow- 
ing tho Privy Council decision in Sree- 
vinity Sooreevioyiey Dossce \ . Deiiobundoo 
Mullick (2), tho learned Judges have 
hold such a defeasance followed by a gift 
over in favour of a person in being to be 
perfectly valid under the Hindu law. 

Reference was also made to tho obser-. 
vations in tho Privy Council decisions 
reported in Bhoobun Mohini Debia v. 
Ilurrish Chunder Chowdhry (5) and 
Kristoroynoni Da si v. Narevdro KrishyiOf 
Bahadur (G). Holding that the effect 
of such defeasance was to cut down tho 
original absolute estate of A to a life 
estate, tho alienation made by him was 
hold to bo invalid beyond his life time 
and not affecting tho gift over in favour of 
B, Those authorities in my opinion bear 
directly on tho present case, and I am 
clearly of opinion that the absolute es- 
tate conferred upon Madurambal under 
Ex. A was subject to defeasance in the 
event of her dying wdthout any issue 
and such a defeasance clause is not op- 
posed to any rule of law and has boon re- 
cognized by tho Privy Council to bo 

4. (1911) 84 ^hvd 2 0=11 I 0 7G7. 

6. (.879) I CjU ‘j8=5 I A 138=2 0 L R 889= 
8 Sjir ‘'15 (P C). 

6. (1-89) 16 Gill 3o3=16 I A 29=6 Sar 2S5 

(i^ C). 
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jValid. As observed in Jjakshminctrayaiia 
V. V (xllidTfi'rTKxl (4), by reason of the ope- 
ration of the defeasance clause on the 
happening of the contigency, the original 
[estate was cut down to a life estate and 
the gift over to plaintiSs 1 and 2 became 
valid and operative. 

On the respondent’s side reliance was 
placed on the decision of the Calcutta 
High Court reported as Seres Chandra 
Palait v. Lalit Mohun Dntta (7). There 
is an elaborate review of the case-law on 
a question of this kind in that decision. 
The principle of the Privy Council deci- 
Bions in Sreemutty Sooreemoney v. Deno- 
bundoo (l) and Sreemutty Sooreemoney 
v. Denobundoo (2) has been held to have 
no application to the facts of that case. 
The distinguishing feature in the will, 
which was the subject of consideration 
in that case, was that though the testa- 
tor gave an absolute interest in the 
estate to his widow, the gift over was of 
what might remain undisposed of by 
her. The confinement of the gift over 
to such portion of the estate, if any, 
which may remain undisposed of by the 
donee, was held to be an indication that 
the testator intended to maintain an 
absolute estate in the donee throughout 
and the gift over was void for uncer- 
tainty. Such is not the nature of the 
defeasance or gift over in the present 
case. Even the decision of the Privy 
Council in Baghunatha Prasad Singh v. 
Deputy Commissioner, Partabgarh (8) 
has no application to the present case. 
After conferring an absolute estate on 
the legatee, the testator added clauses 
which were clearly restrictive of the 
incidents of ownership. One of the 
conditions imposed is that the legatee 
^all be bound to adhere strictly to the 
iGiigion. Another condition is 
that he shall have no power to alienate 
the properties. A further clause is that 
the entire property shall gradually des- 
cend to the successors of the legatee sub- 
ject to the restrictions laid down as 

allfinS legatee. That was a 

7- (!916) 31 I C 405 

8. AjI E l!iS>9 P C 283=120 I 0 641-56 

c ^ 3 Luck 483 (p c). 56 


bal and defendant 1 some of the proper- 
ties were allotted to defendant 1 abso- 
lutely, the rest being taken by Madu- 
rambal. The question is whether such 
a compromise can bind plaintifis 1 and 2 
who were not parties to it. As I have 
already obseived the gift over in favour 
of plaintifis 1 and 2 being valid and as 
the defect of the defeasance clause was 
to curtail the absolute estate of Madu- 
lambal to a life estate in the event of 
the contingency happening as was held 
in Dakshminarayana v. V alliammal (4), 
any arrangement or disposition in res- 
pect of the properties covered by Ex. A 
by IVIadurambal can have no legal force 
or validity after her death and cannot’ 
affect the rights of plaintiffs 1 and 2, 

The fact that defendant 1 adopted de- 
fendant 3 subsequent to the death of 
ATadurambal is not of much avail to the 
respondents. It cannot be denied that 
Madurambal died, without any issue 
either natural or adopted. The moment 
that contingency happened, the proper- 
ties devolved on plaintiffs 1 and 2 by 
reason of the defeasance clause and the 
gift over to them. The properties hav- 
ing thus vested in plaintiffs 1 and 2 on 
the death of Madurambal, they could not 
be divested of those properties by reason 
of the subsequent adoption made by de-| 
fendant 1. There is hardly any doubt 
on this point. For all these reasons I 
am unable to agree with the decision of 
the lowei appellate Court. The decision 
of the first Court should be restored, 
except as regards items 12 and 21 which 
are not comprised in Ex. A, on which 
alone the claim of plaintiffs 1 and 2 was 
based. In the result the decree of the 
lower appellate Court is set aside and a 
decree is passed in favour of plaintiffs 2 
to 4 in respect of the suit properties 
except items 12 and 21 with costs 
against the defendants in all the Courts. 
p.R.S./m.n. Appeal allowed, 
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Baja Bajeswara Sethupathi and an- 
other — Appellants. 
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Kuppusami Pillai — Eespondenfc. 

Appeal No. 164 of 1927, Decided on 
5th August 1932, against order of Tempo- 
rary Sub- Judge, Devakottah, D/- 5bh 
February 1927, in A. S. No. 34 of 1926. 
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Limitation Act (1908), Art. 182 (5)— Sub- 
sequent remittances to jail authorities by 
money order is application to Court and 
i3 8tep-in-aid - Civil P. C (1908), O. 21, 
R. 39 (4). 

Undor a previous execution the judgment-debtor 
was sent to tlie Civil Jail. The decree-holder 
made monthly remittances by moiiey order to the 
SnperinteJidcnt of the Jail. Within three years 
from the last remittance the decree-holder again 
applied for execution . 

Held : that the application was within time. 
The last remittance by money order oven with- 
out any formal application was sufficient appli- 
cation and it was to the Court and it was a step- 
in-aid ' A 1 1021 Mad 532, Expl and Dist, 

[P 85 C 1] 

S. Sonndararaja Ayyangar — for Ap- 


pel Ian ts. 

V. liaviaswamy Ayyar — for Respou- 
dont. 

Judgment. — The question in this ap- 
peal is whether the application for exe- 
cution is barred by limitation. Ihe 
decree is dated 1st December 1917. The 
application for execution was presented 
on 28th eluno 1926, the date on which 
the first Court reopened after the sum- 
mer recess of 1926. The prior execution 
application was presented on 1st Febru- 
ary 1923. It is clear that tho present 
application would ho barred by limita- 
tion unless tlic facts relied upon by the 
decree-holder are sullicient to save limi- 
tation. Tim judgment-debtor w’as com- 
mitted to jail on 2Bth February 1923. 
This decree-holder has remitted by postal 
money orders to tho Jail Superintendent 
subsistence allowance.s, necessary for tho 
detention of tho judgment-debtor in 
prison. Tliose remittances liad been 
made on 24th I\Iarch 1923, 23rd April 
1923, 23rd May 1923 and 2r)th Juno 1923. 
It is argued that tho romittanco made on 


25th June 1923 is sulliciont to savo limi- 
tation as being a step-in-aid of execu- 
tion. If this payment could ho consi- 
dorcMl to 1)0 a step-in-aid of execution, it 
is clear that tho lU'csent application is 
not barred by limitation. Tho lower 
Courts held that as tho payment was 
made to tho Suporintendont of Jail, it 
cannot ho considered that tho applica- 
tion was made to tho “ proper Court 
within the meaning of Art. 182, Ijim. 
y\ct, to savo limitation and therefore tho 
present petition is barred by limitation. 
Tlio respondent relies on a decision of 
t\\\^ Oowv t, Eamudu Ohetti v. Varadaraja 
Chariar (l), by Krishnan, J. Tho facts 
of that ease are not very cl()ar._ Appa- 
1, A I K 1921 lUad 532=0'^' I. O,4S0, 


rently the learned Judge’s view is that 
if payment was made within three years 
of the prior application, then such pay- 
ment would bo a step-in-aid of execution 
provided there was an application'. And 
with regard to the application the learned 
Judge says : 

“ Wc cannot presume that an application 
would have been made, when tho dccreo-holdor 
paid such charges.” 


Whether the application should be on® 
to the Court or whether it would be 
enough if that was made to the Superin- 
tendent of Jail is not made clear in 
that judgment. But both the Courts in 
that case seem to have been of the opi- 
nion that a payment of maintenance 
charges would be a step in aid of execu- 
tion. The first appellate Court did not 
consider the question whether there was 
an application at all because the pay- 
ment in that case was made admittedly 
three years after the previous application. 
Therefore I find that that decision does 
not render much help for deciding this 
case. It is argued tliat the payment of 
maintenance charges should be to the 
Court and since it was not made into the 
Court, it cannot be said that there was 
any request made to the Court to take a 
stop in aid of execution. Under 0. 21, 
R. 39. Cl. (4), Civil P. C., the first pay- 
ment in connexion with the arrest of tho 
judgment-debtor is to be made to tho 
Court and the subsequent payments 
should bo made to tho officer in charge 
of the civil prison. So if an application 
was made to tho Court on a subsequent 
occasion to receive the subsistence 


charges, that application would not bo 
a])plication in accordance with the provi- 
sions of 0. 21, R. 39 (4) ; tho application 
should bo made according to the provi- 
sions of tho Codo to the Superintendent 
of Jail who is constituted by the Code as 
tho proper olficor, to receive tho applica- 
tion. In my opinion an application 
made to him should in the ciroum- 
stancosho considered to bo an application 
mado to tho Court under Art. 182 (5), 
Liin. Act. Tho next (luestion is whether 
it can he said that there was an appli- 
cation in this case. It is argued that 
there was no such application. The 
facts show that tho amounts were sent 
by money order. In tho oiroumstanoes 

of tho case I am inclined to accept the 
despatch by money order of the Jai 
Suporintendont as amounting to an ap- 
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jplicatioD. P’or the above reasons I am 
of opinion that the remittance made by 
the decree-holder on 25th June 1923 in 
the present case is a step in aid of exe- 
cution and therefore the present appli- 
jcation is not barred by limitation. In 
the result the orders of the lower Courts 
are set aside, and the petition will be 
taken on file and disposed of accord ing 
to the merits by the District Munsif. 

The appellant will get his costs through- 
out. 

P.R.S./m.n. Appeal allowed, 
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Anantakrishna Ayyar, J. 

Nagalingam Pitlai — Petitioner. 


Sivachidambara Sabapathy Deekshitar 
. — Opposite Party. 

Civil Eevn. Petn. No. 132 of 1929, 
Decided on 11th May 1932, against 
order of Dist. Munsif, Chidambaram, D/. 
15t_h August 1928. 

A (1908), (as amended by 

Act 9 of 1927), Art. 182-Right of execution 
not barred when amending Act came into 
torce— Subsequent application will be gov- 
erned by amended Act. 

If tlie right of a decree-holder to execute the 
decree had not become barred and extinsuished 
by limitation on the date on which the new 
Act 9 of 1927 came into force, then any applica- 
tion for execution which he might make after 
• that date would be governed by the provisions 
of the new amended Act. 

An application for execution was made on 
9th January 1925. Pinal order was passed on 
It on 23rd March 1925. The new Act came 
into force on 1st January 1928. The subsequent 
application was filed on 23rd March 1928. 

Held: that the latter application was within 
time; 34 C W N ISS and AIR 1930 Fat, 207 

Q [P85 0 2] 

J agadtsa lyey for Petitioner, 

. The learned District 
Munsif of Chidambaram dismissed the 
execution petition filed by the assignee 

Cause Suit No. 
o82 of 1923 on the ground that the same 

was barred by limitation under Art. 182, 

Act. The assignee decree-holder 

The Petition. 

Small Ca.u these. The decree in 

Sed oT of 1923 was 

January 192 ^^ T ^^^3. On 9fch 

-tion was filed. rotve^ w^rd^ 

January 1928 the L?mSn Lt- 
:Ar.. 182. Li„. “8 


23rd March 1928 the assignee-decree- 
holdei filed another application for exe- 
cution which also was subsequently dis- 
missed for default of prosecution. The 
present execution petition was filed on 
25th April 1928 and it is with reference 
to that petition that the learned District 
Munsif observed that it was barred by 
limitation. 

Judged by the provisions of the old 
Art. 182 before it was amended in 1927 
it is clear that the learned District 
Munsif’s decision was right. But as the 
amended Act came into force on 1st 
January 1928, we have to consider whe- 
ther the right of the decree-holder to 
execute the decree had become barred by 
limitation on that date, i.e. on the date 
on which the new Act came into force. 
If his right had not become barred and 
extinguished on that date, then any 
application for execution which he might 
make after that date would be governed 
by the provisions of the new amended 
Act. Now the decree having been passed 
on 20th June 1923, the application made 
on 9th January 1925 for execution was 
.clearly within time. The decree-holder 
will have tirne till 9th January 1928 for 
filing a petition for executing his decree, 
and some eight days prior to that, i.e. on 
1st January 1928, the new Act came into 
force. It being therefore clear that 
when the new Act came into force, the 
right of the decree-holder to execute 
this decree was not barred by limitation 
any subsequent application made by him 
to execute the decree would be governed 
by the provisions of the amended Act. 

100 Q made on 23rd March 

1J28 was therefore in my opinion in 

time, the same having been made within 
three years from 23rd March 1925, the 
date of order passed on the prior execu- 
tion petition. Applying therefore the 
general principles that should govern a 
case when a new Limitation Act is 

passed, I think I must allow this revi- 
sion petition. 

1 find that both the Calcutta High 
Court as well as the Patna High Court 
had to consider this very question. In 
Kanat Lai v. Puma Chandra (l) 
Mullick, J., of the Calcutta High Court 
had ,to consider substantially a similar 
point. The learned Judge observed that 
the law of limitation applicable to a 
suit or procee ding is the law in force at 
1. (1980) 34 C W N 788. 
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the (late of the institution of the suit or 
proceeding unless tliere he a distinct 
provision to the contrary in the Act. On 
facts similar to the facts of the present 
case the h'arned Judge held tliat if 
execution of the decree he nob haired 
wlnm the new Act of 1927 came into 
force, any suhsequent execution applica- 
tion would 1)C in time if it should fulfil 
the conditions prescrilied hy the new 
Act. To the same effect is the decision 
hy a Bench of the Patna High Court in 
the case ro]H)rled in Sapavi Pair a v. 
Paviodar Kar, A. P IP 1930 Pat. 207. 
As ohscrv(‘d in that case, an amending 
Act will not dist. urh the vested rights. 
If at the time an amending Act came 
into force the decree-holder’s right to 
execute the decree had not become 
barred by limitation, the learned Judges 
held that the suhsequent a])plication for 
execution would he in time if filed with- 
in three years from the date of the 
orders passed on tlie prior execution 
petition. 

For the above reasons I am clear that 
the learned District Munsif was in error 
in his view regarding limitation in the 
])refiont case. I reverse the order of the 
learned District Munsif and remand the 
execution petition for fresh disposal in 
accordance with law. The petitioner 
will ho entitled to his costs of this revi- 
sion petition. 

p.R.S./m.N. Petition allowed. 
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Madhavan Nair, J. 

Abdul Razalc Saheh — Defendant — Ap- 
pellant. 

V. 

Zainab Bi — Plaintiff — Respondent. 

Second Appeal No. 75G of 1930, De- 
cided on 3rd August 1932, against decree 
of Suh-Judge, Vellore, in A. S. No. 200 
of 1929. 

Mahomedan Law — Gift — Immovable pro- 
perty — Transfer of possession necessary — ■ 
Mother gifting properly to son and continu- 
ing to live with him — Proof of delivery of 
possession necessary — Intention as constitut- 
ing delivery — Subsequent conduct of donee 
is material — Mere registered deed is not 
enough. 

A gift of immovablo property undor 'Miibo- 
modiin law is invalid in tho absonco of delivery 
of possession by tlie donor, but where tho donor 
and the donee wlio are mother and son respec- 
tively live together at tho time of tho gift in 
tho gifted property and continue to live so after 
tho gift, thero must ho somo ovidonco, to show 
that possession was transferred by tho donor, A 


mere registered deed evidencing the gift will not 
be evidence of such transfer, but if the deed 
shows that possession was intended to bo trans- 
ferred and that the donee has boon put in pos- 
session also, then effect should bo given to this 
intention as constituting delivery of possession 
in law unless there is evidence to tho contrary. 

In such a case it is not necessary for the donor 
to do any overt act to complete the gift: 9 Dom 
140- I I R 19-0 Bom 135; AIR 1925 Lah 501; 

2S .1// 147; A I R 1923 Pat 481; 30 Mad 305; 

A I R 1927 Mad 572 and A I R 19.30 Mad 593, 

Pel. on.; 10 Mad 3l3; A I R 1015 Mad A I R 
1928 P C 1C8 and A I R 1019 Cal 711, Di^t. 

[P 91 C 2] 

Where the taxes of the property gifted are 
paid by the donee after tho gift, it may consti- 
tute a suflicient intention to transfer possession 
even if the donee was paying them before the 
gift if tho deed itself expresses such intention. 

No overt act or formal departure or entry is 
necessary in such case. [P 02 C 1] 

A. Viswanatha Ayyar and A. Bama^ 
swajni Ayyai — for Appellant. 

B. Somayya and P. Krishnaviachari— 

for Respondent. 

Judgment. — The defendant is the ap- 
pellant. This second appeal arises out 
of a suit instituted hy the plaintiff, his 
mother, for the possession of a house on 
tho ground that she was driven out of it 
by him and that tho gift deed executed 
by her in resi^cct of it in his favour is 
not valid and binding. The subject- 
matter of tho gift is a dwelling house 
\vhich tho plaintiff, tho donor, got from 
her second husband. Tho appellant, the^ 
donee, is her son by her first husband. 
Somo time after tho death of the appel- 
lant’s father, tho respondent was married 
hy her second husband. Ho also died. 
Tlio appellant lived with his mother in 
tho suit house before tho date of the 
gift. At the time of tho gift and sub- 
sequently also they lived in the same 
house, bn account of differences bet- 
ween her and her daughtor-in-la\v the 
plaintiff was forced to leave tho house. 
In tho pleadings and as shown by the 
issues, her case xvas that the suit docu- 
ment was brought about by fraud and 
undue inlluence, but it was also urged 
during tho course of tho trial, as may ho 
soon from para. 15 of tho Munsif s judg- 
ment: . , 

“that it had not boon proved that |>o 3 sossvon hau 

been duly given to the defendant at the tim® ® 
the gift and that therefore the transaction nas 
become incomplete and is void.*’ 

On both tho points tho learned 
trict ^lunsif found against tho plaintiff 
and dismissed her suit. On appeal th® 
learned Subordinate Judge first 
with tho question: **Is tho gift invftlm 
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for non-delivery of possession”? and as on 
this point he found in favour of the 
plaintiff he did not consider the other 
question arising in the suit and con- 
sequently allowed the appeal and gave 
her a decree. The learned Judge based 
his decision on Sher Ahmad v. I6ra- 
him (l), in which Newbould, J., of the 
Calcutta High Court stated that: 

^‘in cases where the doaor and the donee reside 
on the property a gift of the property under the 
Mahomedan law may be completed by some 
overt act by the donor indicating a clear inten- 
tion on his part to transfer possession and to 
divest himself of all control over the subject- 
matter of the gift.” 

In this case the learned Judge pointed 
out that there was no overt act to indi- 
cate that the plaintiff has transferred 
possession of the property to the donee. 
The facts relating to the transfer of pos- 
session which are borne out by the evi- 
dence are these: In the gift deed there 
is a recital to the effect that the pro- 
perty has been delivered to the donee. 
At the time the deed of gift was executed 
the plaintiff is said to have stated that 
the donee was already in possession. 
The learned Judge stated that these 
facts do not show that there was a change 
of possession as the donee and the donor 
lived together in the house at the time 
of the gift. Subsequent to the gift the 
house-tax was being paid by the appel- 
lant. The learned Judge held that this 
fact also was of no importance as even 
before the gift he used to pay the tax 
and as nothing was produced by the ap- 
pellant to show there was mutation of 
names in the house tax register sub- 
sequent to the date of the gilt to indi- 
cate that possession has been delivered 
over to the donee. 


On behalf of the appellant it is argued 
that, having regard to the relationship 
of the parties, the mere residence of the 


donor with the donee does not show tha 
there was no transfer of possession, con 
sidering the fact that the gift had beei 
made by means of a registered dee( 
which recited that ^possession had beei 

donee and that all tha 
fViaf ^ under the circumstance: 

Possible to show transfer o 

had been done ir 

such as actuaUeliterTorL“‘' 

c ^“^^very of possession oi 

mutation of names in n/r • • i 

TA^iQfn,. the Municipal 

register, etc., was necessar y to make the 

1. A I R 1919 Cal Y41=52 I 0 31^ 


gift a valid one. On behalf of the res- 
pondent it is contended that the joint 
residence shows that there has been no 
complete abandonment of possession by 
the donor and that, even if no actual 
delivery need be proved, there must ba 
evidence to show that complete relin- 
quishment of possession was made by tha 
donor; and that the circumstances of tha 
case do not show that there has been 
such complete relinquishment. A larga 
number of cases was cited on either 
side in support of the respective conten- 
tions. I shall discuss these cases as it is 
clear that the question involved in this 
case cannot be dealt with as a pure ques- 
tion of fact; indeed it has not been so 
dealt with in any of the cases brought to 
my notice and the counsel for the res- 
pondent has also not asked me to deal 
with it in that way. 

It is well settled that under the Maho- 
medan law delivery of possession is 
necessary to make a gift of immovable 
property valid but this does not mean — 
and this is not disputed by the learned 
counsel for the respondent — that physi- 
cal departure or formal entry is neces- 
sary in the case of a gift of immovable 
property in which the donor and tha 
donee are both residing at the time of tha 
gift. Ordinarily cases of this kind do 
not present much difficulty as clear evi- 
dence will be forthcoming to show that 
there has been a transfer, such as, muta- 
tion of names in favour of the donee in 
the revenue or other registers, or manage- 
ment and enjoyment of the property by 
the donee. Similarly there may be evi- 
dence of management of the property by 
the donor despite the gift to show that 
there has been no transfer. The diffi- 
culty arises only in cases where such evi- 
dence, one way or the other, is absent 
and these have to be scrutinised care- 
fully especially so, when the point is not 
taken either in the pleadings or in the 
issues. The gift deed. Ex. A, which is a 
registered document runs as follows: 

‘‘Gift executed in favour of Abdul Razak 
Saheb by Zinubi Ammal .... The house des- 
cribed hereunder I have to-day given by way of 
gift and to-day I have put you in possession of 
the said house. Therefore you can happily enjoy 
the said house worth Rs. 500 from generation to 
generation with powers of gift, sale, etc., and 
all right to water, etc. Hereafter to the said 
house myself or my heirs shall have no manner 
of right or claimed.” 

In the document the donor states 
clearly that on the date of the gift 
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have put you (donee) in posse=;sion of the 
said hou'^o” and that the donor has no 
ri'dit or cdaitn to it thereafter and that 
Mie donee may enjoy it for ever with all 
tlie li.L^hts of an owner. Tliis is a solemn 
declaiait ion made hy the donor. There 
can i e no flouht, so far as can he gather- 
ed from the (hxmment, that the donor’s 
intention to transfer possession of the 
house to the donee is clear and that she 
has also stjited in the document expres- 
sly that she has put the donee in posses- 
sion tlius effectuating her intention. In 
such a case, even tliough the donor and 
the donee lived together on the property 
at the time of the gift.caa^ it he deduced 
from the decisions of Courts that there 
is sidhcient delivery of possession in law 
and that actual transfer of physical pos- 
session is not necessary to complete the 
gift ? This is the question 1 liave to de- 
cide in this case. I shall now examine 
the cases and first, deal with the deci- 
sions of our Court. In Bava Sdih v. 
Mahomed (2): 

“where a l^Iuhammadan woman made an oral 
gift of a house to her nephew on the occasion of 
his marriage, hut subsequent to the gift continu- 
ed to live with him in the house, it was held 
that the gift was null and void, as there was no 
entire relinquishment of the house by tlie donor 
and tlic case did not fall within the exception 
allowed by Muhammadan law, those exceptions 
being, whore the house gifted is given by a 
husband to a wife or by a father or guardian to 
his minor child or ward." 

This decision is very much relied uu 
by the respondent but two things must 
be noticed, namely, that the gift being 
an oral one, nothing could be inferred re- 
garding tlm delivery of possession from 
the more fact that there was a gift, and 
that in a subsequent decision in Kandath 
Veetil V. Veetil Pakankutti (3), “the 
language of the Court” was stated to bo 
“somewhat wide” and it was also stated 
that 

“the learned Judges only intended to suggest 
that the donor’s possession after the alleged gift 
would be evidence that the gift was incom- 
plete." 

No doubt in the latter case, the Court 
upheld the gift only because there was 
suflicient evidence to show tliere was 
transfer of [)osscssion, hut it must ho re- 
marked tliat no inforcnco regarding the 
transfer of possession could ho made in 
this casG also as tho records show (sco 
District Munsif’s judgment) that there 
was no document t o eviden ce tho stree- 

2. (IbUGj 19 Mad ' 

3. (1907) 30 Mud 807. 


dhanam grant. The decision in Bava 
Saih V. Mahomed (2) was not followed in 
Allapicliai Tharaganar v. Mahomed 
Moidecn (4) also. As already observed 
both in Bava Saih v . M ahomed {2) and in 
KandathVeetil Veetil Pakayikutti (3), 
tboiigb there the gifts were proved, ob- 
viously nothing could be inferred re- 
garding the intention of the donor or of 
the transfer of possession ; but the samo 
cannot be said about the case before us,, 
the gift having been made by a register- 
ed document which shows the intention 
of the donor and says pointedly that the 
donee was put in possession. That in 
sucli a case actual transfer of physical 
possession is not necessary to complete 
the gift when the donor and the donee 
arc living together on the ])roperty form- 
ing the subject-matter of the gift follows 
from tlie decision in llamera Bihi v. 
Najumuyni ifisa Bihi (i'y) w’hich is accept- 
ed as laving down the correct law bv 
this Court in Kandath Veetil w Veetil 
Pakankntty (3) which I have referred to. 

In that decision the learned Judges, 
after referring t(^ llamera Bihi wNajnm^ 
711171 isssa Bihi (o) stated that we agree 
with tho view therein adopted.” The 
decision in llamera Bihi v. Najumun^ 
nissa Bihi (o) has been strongly relied 
on hy tho appellant. In that case a gift 
w’as made of some property by an aunt 
to her nephew. Both lived together in 
tho house included in the gift deed at 
tho time of the gift. In tho document 
it was stated that tho donor not merely 
made a gift of tho property to the donee 
hut also put him in proprietary posses- 
sion of it. It also contained a further 
statement that tho donee had accepted 
tho gift and taken possession of tho pro- 
perty. In addition to those statements 
in tho document tliero was evidence to 
sliow that mutation of names was etTect- 
ed in favour of the donee. The validity 
of tlio gift was questioned 13 or 14 years 
after tho gift, and there wore other cir- 
cumstances and evidence regarding plain- 


t ill’s conduct. No^ doubt there are 
strong circumstances wluch distinguish 
that ease from M\o present one but, so 
far as tho gift deeds are concerned both 
tho cases are alike except in this, that 
tho gift deed in that case contained a 
statement that tho donee had taken pos- 

4rA "l R~19 1 r Mad G88='23TO 620. 

6. (1900) ‘28 All 147=2 A L J 778=(1906> 

A W N ‘222. 
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session of the property also. In these 
circumstances it was argued that, there 
being no transfer of possession of the 
house in which the parties resided as is 
necessary to satisfy the requirements of 
the Mahommedan law, the gift was in- 
valid. It is true that the decision is 
based on all the facts of the case but 
there is sufficient indication in the judg- 
ment to show that, apart from the spe- 
cial distinguishing features, the state- 
ments in the document, formed the main 
basis of the learned Judges’ decision. 
For they state as follows: 

“We are not prepared to hold that, in a case 
such as the present, actual physical departure 
of the donor from a house which is the sub- 
ject of a gift evidenced by a written instrument 
is necessary in order to complete the gift by de- 
livery and possession. On the contrary, we 
think, that, if the parties are present on the 
premises, it is sufiQcient that an intention on 
the part of the donor to transfer the possession 
has been unequivocally manifested. There can 
be no doubt in this case that such an intension 
was unequivocally manifested. In the docu- 
ment itself it is expressly stated that the plain- 
tiff not merely made a gift of the property to 
Minnat'ullah, but also put him into proprietarv 
possession of it, and a further statement that 
Minnat-ullah had accepted the gift and taken 
possession of the property.” 

After stating thus, they pointed out 
that in addition to this there was muta- 
tion of names, etc. Then they referred to 
the decision in'Ihrahim v. Suleman (6) 
in which the necessity for actual deli- 
very in the case of a gift of a house in 
which the donor and donee lived at the 
time of the gift was considered. In that 
case the subject of the deed of gift was 
a dwelling house in which the donor 
was residing at the time of the gift and 
continued to reside up to the time of his 
death along with the donee. The Dis- 
trict Judge held that no relinquishment 

on the part of the donor has taken place 
and that the gift was therefore inopera- 
tive. The decision was set aside and 
the learned Judges observed as follows: 


f delivery of the hoUse, the princ 

korne in mind, that when a perso 

V€red tcThfT^ premises proposed to be del 

viously possesse^d Duts^ the person pre 

An possession . . . 

on the sanm wkere two are presen 

well as the t out a 

actual physical leparturro®®?‘°“ ““ 

effect is to be given au, 

purpose of au owner ’whose iUlntion'td®traL‘fe' 
has been unequivocally manifested.” 

•^A^referring to thaaa nhvn.n.tim- 
o* (1885) 9 Bom 146. ' 


in Ibrahim v. Suleman (6), the learned 
Judges in Hamera Bihi v. Najum Uii. 
nissa Bihi (o) referred to Ameer Ali's 
book on Mahomedan Law and pointed 
out that the learned author did not dis- 
approve of that decision. I think the deci- 
sion in Ibrahim v. Suleman (6) strongly 
supports the appellant. This decision 
may be said to be impliedly accepted 
in this Court as it has expressly accepted 
Hamera Bibi v. JN ajamunni ssa Bibi (5) 
which relies on this decision. Both these 
cases and Bava Saib v. Mahomed (2), 
have been referred to in Y ahazullah v. 
Boyapati (7), but they have not been 
discussed as a finding was called for “as 
regards the transmutation of possession.”^ 
The decision in Rahaman Bi v. Maho- 
med Fatima Bihi (8), is not much help- 
ful as it discusses the. question of law 
only generally as it dealt with the gift 
of a house by a father to his minor son 
which involves the application of cer- 
tain special .presumptions under the 
Mahomedan law. Coming to the recent 
decisions of this Court in Ajagar Hazar 
Saheb y. Annamma, A. I. R. 1927 Mad. 
572, with regard to the argument that,, 
inasmuch as the donor lived with the 
donee, it must be held that he did not 
deliver possession to her, Devadoss, J., 
observed as follows: and those observa- 
tions in my opinion may well be applied 
to the present case: 

We have to see what the intention of the 
donor is. From Ex. B it is quite 'clear that he 
divested himself of all his property and that he 
wanted to be maintained by the plaintiff. That 
being so can it be reasonably contended 'that 
his mere living in the house meant that she 
had no possession of the house ? When a man 
makes a gift of property to a near relation who 
is living with him, the mere fact that he hap- 
pens to live with him after the gift is made i$r 
not a sufficient circumstayice to hold that pos- 
session did not pass. (The italics are mine.)* 
Each case would depend upon its circumstan- 
ces. If the intention of the donor is clear that 
the donee should have possession of the pro- 
perty, the mere fact that the donor happens tO' 
live after the date of the gift with the donee in 
the house which is the subject of the gift would 
not by itself entitle the Court to hold that 
possession had not passed and that possession 
remained with the donor,” 

and then the learned Judge proceeded to- 
consider the evidence which also showed 
that there must have been effective 
transfer of possession. The decision in 
Muhammad v. Ummanaikani Ammal^ 

A. I. R. 1930 Mad. 593, strongly sup- 

7. (1907) 30 Mad 619=17 M L J 662. 

8. A I B 1915 Mad 1=23 I 0 651. 
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ports tho appellant. In that case the 
were of portions of the family 
dwelling house in which the parties have 
all along been living. The learned Judge 
Wallace, J., held that actual divesting 
by the donor and delivery to the donee 
was not necessary in this case, such pos- 
session as is suitable and possible in tho 
circumstances having been given. In 
the case of one of the deeds the donee 
was a minor and this fact wuis referred 
to as an additional reason for holding 
that the intention to give, declared in 
the deed, was sufficient to hold that 
there was delivery. Tliis consideration 
does not aflect the present case. This 
Avas only an additional reason given in 
one of the cases. I do not think that 
tho Madras decision compels me to hold 
that in the case of a gift of a dwelling 
house in which the donor and the donee 
who are close relations lived together at 
the time of gift, it will be necessary for 
the donee to prove an overt act on the 
part of the donor to show that there has 
been a transfer of possession to validate 
the gift under the Mahomedan law, when 
the document shows an intention on the 
part of the donor to divest himself of 
possession and contains an explicit state- 
ment that tho donee has been put in 
possession and nothing to the contrary 
has been proved by tho donor. Each case 
must bo decided with reference to its 
own circumstances. None of tho deci- 
sions I have examined is opposed to the 
appellant’s contention, on tho other 
hand one of them: A, J. B. 1930 Mad, 
672, contains observations directly ap- 
plicable, to tho present case. 

Now coming to the decision of tho 
other High Courts, I have already refer- 
red to a decision of tho Allahabad High 
Court and to one decision of tho Bombay 
High Court. Two other decisions of tho 
Bombay High Court may also bo refer- 
red to: Abrhil Majid Khan v. Hussein 
Bii (9) and Musa Miya v. Kadar Bux 
(iO). Tho first is relied on by the ap- 
pellant and the other, wdiich is a Privy 
Council, decision by tho respondent. In 
Abdul Majid Khan v. Hussein Bee (9), 
tho decision in Ibrahim v. Suleman (6) was 
followed; but it was observed that it does 
not follow in every case necessarily that 
where two are present, possession must 

9. A I B 19‘20 Bom 186=65 I 0 952. 

10. A I R 1928 P 0 108=109 I C 81=55 I A 
171=52 Bom 31G (P 0). 
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be deemed to have been transferred. The 
question as to whether the donor in- 
tended to transfer the possession at the 
time of the gift must be answered with 
reference to the facts of each particular 
case and in that case it was pointed out 
that the evidence at the trial definitely 
showed that there was no transfer of 
possession. In the case before us there 
being no such evidence, the decision in 
Ibrahim v. Suleman (6) may well be ap- 
plied. The decision in Musa Miyay. 
Kadar Bux (lO), is not helpful as it re- 
lated to an oral gift and the absence of 
the delivery of possession w'as sought to 
be explained by relying on an exception 
to the general rule. Tho donor in that 
case was the grandfather and the donee, 
the grandson. It was observed by their 
Lordships that the general rule of Maho- 
medan law that a gift is invalid in the 
absence of delivery of possession is sub- 
ject to an exception in the case of a gift 
to a minor by his father, or guardian. 
But this exception should be strictly 
construed. It does not extend to a gift 
by a grandfather to his minor grandsons 
if their father is alive and has not been 
deprived of his right and powers as guar- 
dian, even though the minors have al- 
ways lived with the grandfather and 
have been brought upland maintained 
by him. 

In Dalpheroo Mian v. Bengali Mali 
(ll), the Patna High Court while aftirm- 
ing the general rule that in order to 
complete the gift under Mahomedan law 
tho donor must even if only for a time 
abandon possession of the property gifted 
favour of tho donee, referred with ap- 
proval to the decision in Ibrahim v. 
Sulemayi (6), but in the case before them 
tho learned Judges held that the trans- 
fer of possession was not proved because 

“ boyond tho written deed of gift there is no 
such unequivocal intention; on the contrary tho 
donor soon after tho deed or gift joined in 
mortgaging tho. house,” 

which was tho subject-matter of tho 
gift. Tho contents of tho document are 
not mentioned in the judgment but it is 
clear that they did not give otToct to the 
intention if any was expressed in it be- 
cause the evidence showed that tho 
donor had acted contrary to such inten- 
tion. Probably beyond tho bare deed 
there w'as nothing to support delivery 
of possession in that case. In tho case 
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before ns as I have already said, the 
document states that the donee was put 
in possession and there is no evidence on 
the part of the donor that she acted in 
a way which will show that she did not 
part with possession as in the Patna 
case. The appellant next relied on Bah^ 
mat V. BaiUat Bibi, A. 1. B. 1925 Lah, 
601, a decision of the Lahore High Court. 
This decision is very much like the pre- 
sent case. After discussing the case law 
on the subject it was held that actual 
transfer of physical possession is not ne- 
cessary to complete a gift in cases where 
the donor and the donee live in the 
gifted house. The fact that 

the donor continued to live in the same house 
for about a month after the date of the gift 
which he bad made by means of a registered 
deed, does not show that possession was not 
given to the donee where it is so expressly stated 

in the deed, (The italics are mine): see the 
head-note.” 

Mr. Somayj'-a for the respondent be- 
sides relying on those of the above men- 
tioned cases which seem to support him 
relied also on para 127 of Mulla's Maho- 
medan Law, para 3, of which dealing 
with delivery of possession of immovable 
property where the donor and the donee 

both reside in the property states as 
follows: 


No physical departure or formal entry ij 
necessary in the case of a gift of immovable pro- 
perty in which the donor and the donee are 
both residing at the time of the gift. In such 
a case the gift may be completed by some overt 
act by the donor indicating a clear intention on 
his part to transfer possession and to divest him- 
self of all control over the subject of the gift.” 

The cases given in support of this pro- 
position are Ibrahim v. Suleman (6) and 
Abdul Ilajid Bhan v. Hussein Bu (9). 
I have examined above, both these cases 
and have shown that the law stated in 
one of them regarding the delivery of 
the house in that case distinctly sup- 
ports the appellant; in the other case 
the learned Judges held that it was dis- 
tinguishable from the decision in Ibra- 
ntm V. Suleman (6) and that the ques- 

trancTfL intended to 

tW possession at the time of 

to fhn answered with reference 

S tLt i^ general princi- 

ple that in order to complete a gift some 

overt act on the part of the donor is 

cSrsN’ cases, 

circumstances may render the general 
principle inapplicable. The appellant 


does not contend against the general 
propositions of law stated in the book, 
but what he says is that the law being 
what is stated therein, in a case like the 
present, effect should be given to the in- 
tention of the donor clearly indicated in 
the gift deed and to the express state- 
ment contained in it that the donee has 
been put into possession. This conten- 
tion is supported by abundant authority. 

Having regard to the decisions which 
I have discussed, my conclusions so fai 
as they relate to this case are these: 
(a) that a gift of immovable prox)erty 
under Mahomedan law is invalid in the 
absence of delivery of possession by the 
donor; (b) where the donor and the 
donee live together at the time of the 
gift in the gifted property, there must 
be some evidence, to show that posses- 
sion was transferred by the donor: (l) a 
mere registered deed evidencing the gift 
will not be evidence of such transfer; 
but (2) if the deed shows that possession 
was intended to be transferred and that 
the donee has been put in possession 
also, then effect should be given to this 
intention as constituting delivery of pos- 
session in law unless there is evidence 
to the contrary. In such a case it is 
not necessary for the donor to do any 
overt act to complete the gift. 

These conclusions are supported by 
the decision in Ibrahim v. Suleman (6), 
Abdul Majid v. Hussein Bu (9), A. I. B. 
1925 Lah, 501, Haraera Bibi v. Najum^ 
unnsssa Bibi (5) and Dalpheyoo Mian v. 
Bengali Mali (ll). I do not think the 
Madras decisions brought to my notice 
are opposed to these conclusions; on the 
other hand two of them clearly support 
them. I have already referred to the 
general features of this case, but to one 
fact I wish specially to draw attention. 
In my opinion, the learned Judge has not 
attached sufficient importance to it.* The 
defendant has been paying the Munici- 
pal tax for the house after the gift. It| 
is true that he used to pay it even before 
the -gift but it was not right on this 
ground to ignore the significance of the 
subsequent payment in the face of the 
express statement in the document that 
the defendant has been put in possession 
of the house. That being so, the right 
way to construe the subsequent conduct 
of the defendant is, in the light of that 
statement. In this case, I think in the 
light of Ex. A, payment of Municipal 
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|ta.\es Ky the defendant subsequent to 
the j^ift may \ h ' taken as ii sutliciently 
deal’ j nd icat ion that transfer of i)osses- 
sion has been made by the donor. If so, 
there is no di/lieulty in the case at all. 
Even witlumt relying on this item of 
evidence, I have already shown that 
there has been such transfer of posses- 
sion in this case as would validate the 
gift under the ]\raliomedan law. Having 
regard to tin' relationship of the parties, 
the mere rcrsidcnce of tlje donor with the 
donee does not show tliat there was no 
transfer of jjossession. In my o])inion 
all tliat could he done under the circum- 
stances to show there ^vas transfer of 
j j)oss(‘ssion has l-een done in this case; 
jUnd that in a case like the present, an 
overt act on the ])art of the donor is not 
necessary to comi>]ete the gift. 

The decision relied on hy the learned 
dudge, Shrr Ahmad v. Ibrahim (l), is 
distinguishable as wo know nothing 
about the contents of the T-je])anama” 
in that case; probably it mentioned the 
hare fact of gift and contained nothing 
about the intention of tlio donor, posses- 
sion hy the donee, etc. Eor the above 
reasons, I would hold tliat the learned 
Judge’s decision is wrong on the first 
point. (The judgment then called for a 
finding on the point of fraud and having 
received it in the negative concluded.) 

[ accept the finding of the lower Court. 
The learned Judge distinctly finds that 
the executant of the document had inde- 
pendent advice. The result is this second 
appeal is allowed and the plaintiff’s suit 
is dismissed with costs here and in the 
Court below. 

IMGS./m.N. Appeal allowed. 

A. I. R. 1933 Madras 92 

Waller and Pandalai, JJ. 

{Pena It hi a Yen a) Majiickavafiagam 
Chettiar — Petitioner. 


v. 

Union Board of Devakottah — Opposite 
Party. 

Civil Pevn. l^etns. Nos. 382 and 383 of 
1932, Decided on 3rd March 1932, to re- 
vise decrees of Temporary Sub- Judge, 
Devakottah, in A. R. Nos. 15 and 22 of 
1927. 

Madras Local Boards Act (1920), S. 93 — 
Residence of person within area of Board — 
Money lending outside — He can be taxed for 
income coming within the Board area, whe- 
ther taxed elsewhere or not. 

Where a person resides within the area of the 


Union IJoard and receives at that place income 
from tlie money lending business carried on 
outside the hoard area, he can yet be taxed for 
this income wlictlicr he has been taxed elsewhere 
or not: A I li 1932 Mad 509, Foil. [P 92 0 2] 

M. Subharaija Ainjar and K. Bama- 
naihan Chettiar — for Petitioner. 

K. Bhashyam Ayyangar — for Opposite 
Party. 

Waller, J. In this case two second 
appeals were originally filed. It is obvi- 
ous tluit the matter involved was of a 
small cause nature and therefore the ap- 
])eals do not lie. Two applications were 
filed to convert the appetils into civil re- 
vision petitions which were allowed. The 
question involved is as to the collection 
of pi ofession- 1 ax from the petitioner by 
the respondent, the Union Board of 
Devakottah. The petioner lives within 
the area of the Union Beard, but carries 
on a money lending business at Madras, 
Mannargudi and Nellore. His contention 
is that, as he has already paid the pro- 
fession-tax on the income from his busi- 
ness in those places, he is not liable to 
pay again on it at his place of residence. 
He pleads, in fact, that income cannot 
he received as income twice over. That 
is a contention wo have rejected in our 
judgment on Peri a nan Chetty v. Taluk 
Board, Devakottah (l). Wo reject it 
again for the reasons given in our judg- 
ment in that case. His next contention 
is that it is contrary to the policy of the 
Local Boards Act to tax a man twice 
over on his income from the same busi- 
ness. That contention wo cannot accept. 
The relevant section of the Act of 1920 
is S. 93. The petitioner is a person 

wlio, within slich area ... is in receipt of an 
income from money-lending or any source other 

than houses aud lands inside the local limits of 
tlic area,” 

As regards double taxation all that the 
Act indicates is that an income derived 
from a source otherwise taxable within 
the area must not bo taxed there twice. 
If the assessce derives an income from 
houses and lands within that area, that 
is otherwise taxable within the area and 
must not bo taxed again. But let his 
lands and houses bo outside the area and 
it is obvious that his income from them, 
if it reaches Devakottah, will bo taxable 
there under S. 93 whether it has been 
taxed elsewhere or not. The only cases 
in which double taxation is not a llowed 

^ i.' A I R 1932 Mad 509=188 1. 0. 600= 
Mud 848. 
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are specified in sub-S. (3) and the peti- 
tioner s is not one of those cases. Under 
the present Act — the Act of 1930— the 
exceptions are ncuch wider and the peti- 
tioner would not be taxable at all at 
Uevakottah. In the result, we must dis- 
miss the civil revision petitions with 
costs, on the finding that the petitioner 
is taxable. No Question as to the amount 
of the tax was argued before us. 

P.R.S./b.v. Petition dismissed. 


Madras 93 
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Pandalai, J. 

Koraga Gowda and anotJiey — Plaintififs 
— Petitioners. 


V. 


Somappa Gowda and others — Defen- 
dants Opposite Parties. 

Civil Revn. Petn. No. 340 of 1929, De- 
cided on 18th August 1932, against order 
of Sub- Judge, South Kanara, D/. 10th 
September 1928. 

^ 7 (4)(c) (as amen- 

ded in Madras)— Suit for partition, posses- 
sion and declaration setting aside previous 
alienation — Plaintiff’s share determines 
valuation— Court-fees Act (1870) S. 7 
applies and not S. 7 (4) (a). ’ \ f \ f 

tor partition and possession of the 
plaintifif s share and an ancillary relief of decla- 
ration setting aside previous alienations has to 

be valued not on the value of the whole of the 
family properties involved in the partition or 
alienation but only on plaintiffs’ own share of 

governed by S. 7 (4) (c) as amen- 
ded in Madras and not S. 7 (4) (a): AIR 1927 
Mad Foil; A I R 19^2 Mad ^ 91 , Ref . 

94 C Ij 

B. Sitarama Bap — for Petitioners. 

^ ' I' for Opposite Pjrrties 

Judgment.— In this suit which was 
filed early m 1926. 14 issues were fra- 
med, but no question of jurisdiction was 
raised. On 29th March 1927 (two days 
before the end of the quarter) the case 
came on and then a new issue (issue 15) 

\ras raised: Whether the suit is beyond 
the jurisdiction of this Court.” It does 

not appear on whose initiative this ques 
tion arose. The District Munsif decided 

da'^in'wV , y dated the same 

of lurkd^S 1 purposes 

which was*n^ prayers in the plaint 

property and wTo"' dSre'TheS^*^”'^^ 
partition Exs iL^ \ , ® former 

alienations, includ^rf Era" 2T a"n?l4 
made by other members of f 

.O. binding op tbe pSwI ‘.o 

their shares are concerned m.,«f k 
▼a ued on some footing not mentioned by 


liirii. TTo IigIcI wifclioiit rsfcrring to tiny 
provi^^i ni of law on which he acted that 
the suit was beyond his jurisdiction and 
ordered the plaint to be returned to the 
plaintiffs to be presented in the proper 
Court. On the plaintiffs’ appeal the 
learned Subordinate Judge upheld the 
order taking the view that the declara- 
tions sought about the prior partition 
and the alienations are not accompanied 
by any prayer for consequential relief 
and that the proper value of those de- 
claratory reliefs is the market value of 
the properties involved in the partition 
and alienations. Of the alienations 
Ex. 25 is a simple mortgage for more 
than Es. 5,000 and Ex. 34 is a sale-deed 
foi Es. 4,000. As these amounts which 
apparently the learned Judge took to be 
an indication of the market value were 
above the Munsif's jurisdiction, he up- 
held the order relying on Vasireddi 
Veeramma v. Butchiah U). 

It seems to me both the lower Courts 
have fallen into error. In the first place 
the suit was for possession of plaintiffs’ 
one-eighth share of family property. That 
was the main prayer. In order to get it 
the^ plaintiffs had to get rid, so far as 
their share was concerned, of certain ob- 
stacles, i. e., the prior partition and the 
alienations. Firstly, in such a case the 
plaintiffs suit has not to be valued on 
the value of the whole of the family pro- 
perties involved in the partition or alien- 
ation but only on plaintiffs’ own share 
of it. see Govindan Nair v. Madhavi, 
B, 1932 Mad. 491. Secondly, in 
this case ^ the declarations sought were 
only ancillary to the prayer for posses- 
sion and g^ch a case is governed by 
b. 7 (4j (c). Court-fees Act, as to which 
the Madras Amendment applies, i. e., the 
valuation for purpose of court-fees is one 
half of the value of the immovable pro- 
perty affected by the declaration, valued 
as provided by S. 7 (5). The respon- 
dents s learned advocate argued that the 
declarations fell under S. 7 (4) (a), in- 
troduced by the Madras amendment and 
that in the case the value must be fixed 
on the market value of the properties. 
He relied on the case cited by the Sub- 
ordinate Judge, V asireddi Veeramma v. 
Butchiah (l), for the general principle 
that in cases where a statutory method 
of valuation is not provided, the proper 

1. A I R 1927 Mad 563=101 I C 379=50 
646. 
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mode of valuation for jurisdiction under 
S. 12, Civil Courts Act, is the market 
value. I do not think this is a case fall- 
ing under S. 7 (4) (a). Even if it were 
the decision in Yevkataixarasiinha Raju 
V. Chayul rayya (2) is a decision of a 
Bench directly in point which held that 
in such cases the valuation under S. 7 (5) 
must he adopted. I am not competent, 
even if I were otherwise prepared, to 
differ from tliis ruling. According to 
S. 8, Suits Valuation Act, the value for 
court-fees is the same in this case as 
that for jurisdiction. 

It follows that the proper mode of 
valuation of the declarations was to ap- 
ply the Madras amendment to S. 7 (4) (c) 
and value plaintiffs’ share of the proper- 
ties covered by each instrument as as- 
certained under S. 7 (5). The plaintiffs' 
prayer for partition must also be pro- 
perly valued. As there are no materials 
for ascertaining which Court has juris- 
diction on the above footing the order of 
the lower Court must be set aside and 
the plaint returned to the District Mun- 
sif to carry out the direction above made. 
The petitioners must have their costs of 
this proceeding in this and in the lower 
Courts. 

P.U.S./m.N. Petition allowed, 

2. A I B 1027 Mad 825=105 I G 171. 
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Pandalai, J. 

Kolipakam Pencheln Varadappa Rao 
— Defendant — Petitioner. 

v. 

Chitoor Maliadeviah and another — 
Opposite Party. 

Civil Revn. Petn. No. 552 of 1929, 
Decided on 4th August 1932, against 
decision of Addl. Sub-Judge, Nellore, 
D/- 2l8t September 1928. 

(a) Contract Act (1872), S. II — No decree 
on contract by minor — Representation of 
majority is no ground for passing decree. 

There can be no decree against a per.‘?on on a 
contract made during his minority. And this 
cannot bo avoided either on the ground that the 
minor having represented himself to bo a major 
is estopped from showing tliat ho was a minor 
or on the ground that by such representation he 
was guilty of cheating or fraudulent conduct; 
{Case law referred .) [P 9'> G 1] 

(b) Civil P. C. (1908), S. 115— Jurisdiction 
to decide rightly or wrongly does not mean 
refusal to follow binding precedents — Glar- 
ing error — High Court will interfere— Prece- 
dents. 

4’1)0 lower Court’s jurisdiction to decide 
wrongly as well as rightly does not moan that 
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after tbo superior Courts have decided a parti- 
cular question of law in one way, the subor- 
dinate Courts are at liberty to discuss the matter 
over again and having done so go wrong about 
it. In a glaring case of error the High Court 
will interfere in revision. [P 95 C 1] 

Ch, Raghava[Rao S. Rajaraman — 
for Petitioner. 

B, Soviayya — for Opposite Party. 

Judgment. — In this case a decree for 
money has been passed against the peti- 
titioner on account of the deficiency left 
out of a sum borrowed by him on a pledge 
of jewels after a portion of the debt was 
paid out of the sale proceeds of the 
pledge. The defence was that the peti- 
tioner was at the time of the pledge a 
minor and that he is not liable on the 
contract of pledge. It has been found 
as a fact that the petitioner was a minor 
and also that be had entered into a 
number of other transactions with other 
persons who all like the respondent ap- 
parently believed either from the peti- 
tioner’s words or conduct that he was a 
major. The lower appellate Court was 
so strongly impressed with this aspect 
of the case that it says that it agrees 
with the District Munsif’s opinion that 
the petitioner learnt nothing else but to 
cheat the world at large as soon as he 
attained years of discretion. Although 
thus it may be taken that the petitioner 
made the respondents and others believe 
that he was a major, there is nothing to 
show that the petitioner was guilty of 
any specifically fraudulent conduct either 
as to his age or otherwise towards the 
respondents. 

It appears from paras. 12 to 14 of the 
lower appellate Court’s judgment that 
the learned Judge was of the opinion on 
the question whether there could be a 
decree against the petitioner on the above 
facts, that there are as many cases one 
way as the other; and in the end having 
said that he was convinced of the justice 
of the District Munsif’s judgment con- 
firmed the decree. There can be no doubt 
that the decision of both the lower 
Courts is wrong on the facts found. The 
respondents’ learned advocate has very 
properly not sought to support it. The 
decisions of our own Court Appasami 
Aiyayjgar v. Narai/avafunvi Afyar (l) 
and Raghavayya v. Snibayya (2), sup- 
ported as they are hy tho^ o of the Privy 

1. A 1 ii lUcIO Mad 94^=129 1 G 61=54 
Mud 112. 
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Council Sddiq Ali Khan v. J ai K^ishori 
(3), in Mahomed Syedol Arif fin v. Yeoh 
Ooi Gark (4) and of the English Courts 
of Appeal in Leslie Limited v. SheilL (5). 
put it beyond dispute that there can be 
no decree against a person on a contract 
made during his minority. And this 
cannot he avoided either on the ground 
that the minor having represented him- 
self to be a major is estopped from show- 
ing that he was a minor or on the ground 
that by such representation he was guilty 
of cheating or fraudulent conduct. The 
decree against the petitioner must there- 
fore be set aside. 

But the respondents’ advocate has 
urged that though the lower Court have 
gone wrong in their decisions, this Court 
will not interfere as they had jurisdic- 
tion to decide wrongly as well as rightly. 
This assumes that after the superior 
.Courts have decided a particular ques- 
tion of law in one way, the Subordinate 
Courts are at liberty to discuss the matter 
over again and having done so go wrong 
about it. I do not think they have the 

I * J any case the decision 

iis undoubtedly an illec^al or irregular 

exercise of jurisdiction with which this 

Court will and should interfere in so 
glaring a case of error. The decree so 
far as it is against the petitioner is set 
aside and the suit dismissed. The par- 
ties will suffer their costs in the Courts 

below. The petitioner will have his 
costs here. 


P.R.S./m.n. 


Petition allowed. 


3. A 1 R 1928 P C 162=109 I C 387 (P Cl 

4. A I R 1916 P 0 246=39 I G 401=43 I A 
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SuKDARAM Chetty, J. 

S. Subramania Ayyar — Defendant 
Appellant. 


V. 

^^‘^nachalam Chettia) 
Plaintiff Respondent. 

ded on 5th Auiiust 1 Q ^9 nnr.' j 

ol SubJudg,. 

land!? als^o other kind* 

landholders not contemplated in that Act. 

CP 96 C 


(b) Madras Local Boards Act (14 of 1920), 

S. 88, Prov. 2 — Inamdar holding both 
^®ranns Lessee is tenant and not inter” 

mediate landholder and comes within Prov 2 

to Si 88. 

Where the inamdar presumably held both the 
warams in the village at the time of the giant 
the lessee of such village must be deemed to be 
more a tenant than an intermediate landholder 
and as such the lessee will be liable to pay only 
half the cesses payable by the landholder under 
Prov. 2 to S. 88. [P gg C 2]- 

M. Patanjali Sastri and A. Naga^ 
sioamy Ayyar — for Appellant. 

F. Eajagopala Ayyar and T, F. 
Bamiah — for Respondent. 

Judgment. This second appeal has 
been preferred by defendant 2 and arises 
out of a suit brought by plaintifif-res- 
pondent 1 for the recovery of Bs. 1,167 
from defendants 1 and 2 alleged to be 
the balance of rent and cesses payable 
by them for Faslis 1332 to 1336 under a 
registered lease deed dated 18th July 
1922 (Ex. A), Plaintiff and defendants 
3 to 6 are the owners of two Dharma- 
sanam villages called Anjamadai and 
Kachan. These villages were enfranchised 
by the Inam Commissioner and comprise’ 
130 pangus. The inams consisted of 
both warams at the time of the enfran- 
chisement and the present claim by the- 
plaintiff is based upon the lease deed. 
Ex, A. The main dispute between the 
plaintiff and defendant 2 is as regards 
the liability to pay the cesses in respect 
of the aforesaid inams. On the plaintiff’s 
side, the contention is that the lessee 
under Ex. A was bound to pay the entire 
amount of the cesses payable in respect 
of the villages whereas the contention 
on behalf of defendant 2 is that the 
lessee was only bound to pay such por- 
tion of the cesses as is recoverable from 
him under the provisions of S. 88, Mad- 
ras Local Boards Act. There is no doubt 
that the plaintiff is a landholder in res- 
pect of these villages within the meaning 
of S. 3, Cl. 9 of the Act. The term land- 
holder as defined in this Act includes the 
landholder'as defined in the Estates Land 
Act and also other kinds of landholders 
not contemplated in the Madras Estates 
Land Act. The dispute in this case is 
whether the position of the lessee under 
Ex. A, namely, the father of defendants 1 
and 2, was that of an intermediate land- 
holder or a tenant. The term interme- 
diate landlolder” has not been defined in 
the Madias Local Boards Act, whereas, 
the word “tenant” is said to include all 
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persons who, whother personally or by 
an ai’cnt. occni^y a land under a landholder 
or an interinediato landliolder. As the 
jinanidar pr(‘suinahly held both the wa- 
rams in these villa.i^os at the time of the 
{^rant, tlie lessee of such vilhvi*es must be 
deemed to l)e more a tenant than an in- 
termediate landholder, 

Jteference was made to Cl. 9 in Plx. .\ 
which rofei’s to the existence of some 
tenants who are in occupation of some 
portions of these villa.J 4 es; and in view of 
the existence of such raiyats or tenants, 
it is arifued that the position of tholesseo 
under l^lx. A would more appropriately be 
that of an intermediate landholder. It 
is not known whether the j)lots in occu- 
jialion of such tenants form the bulk of 
the lands comi)rised in tlio villages or 
only a small fraction . thereof. Tliere is 
no doubt that the inamdars are owners 
of both the wararns in these villages, al- 
though the actual extent of the lands in 
which they liold both the wararns is not 
known: vide also Cl. 15 of Ex. A. Con- 
sidering the real nature of these inams 
at the time of the grant, it seems to nui 
that the position of the lessee of such 
villages under ]Cx. A would be more ap- 
[)r(jp) iately that of a temuit than that of 
an intermediate landholder. In this view 
the lessee’s liability for the j)ayment 
of cess(is under S, HS, Madras Ijocal 
Boards Act, would come under Brov. ‘2 
and not under Brov. 1, J^oth the Courts 
below have also accepted the position of 
the lessee under Ex. A asthatof a tenant 
within the meaning of Brov. 2 of the 
said section. I am in agreement with 
that view. That being so, the lessee 
under J'lx. A would bo legally bound to 
pay one-half of the cesses payable by tho 
landholder in respect of theso villages. 
(His ijordship then considered tho docu- 
ment JBx. \ and held). I consider that on 
a reasonable construction of Cl. 7 in 
Ex. A, tho lessee must bo deemed to 
have stipulated to pay what was legally 
payable by him to tho landholder. (His 
Jjordship then hold that it W’as necessary 
for the lower appellate Court to decide 
whether the overpaid cesses could he 
adjusted and concluded). This appeal is 
accordingly remanded to tlie Court of 
tho Subordinate Judge of Ramnad for 
fresh hearing and disposal in tho light 
of tho observations made above. TTio 
costs of this appeal will abide tho final 
result aud should be i)rovided for in the 


revised decree to bo passed by the lower 
appellate Court. The court-fee paid by 
the appellant on the memorandum of 
appeal will be refunded to him. 

p.h.S./m.N. Case remajided, 
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Vknkatasubba Rao and Reilly, JJ. 

A^ a ra 7i a pp i e r — A p pel la n t . 

V. 

Chidainharain Pillai and others — Res- 
pondents. 

Appeal No. 213 of 1931, Decided on 
26th July 1932, against order of Sub- 
Judge, Tiruvarur, D/- 27th April 1931. 

Civil P. C. (1908), O. 21, R. 90— Trans- 
feree from judgment-debtor after attachment 
can apply under R. 90 — Civil P. C. (1908), 
S. 64. 

A person to whom the judgment-debtor trans- 
fers the property subsequent to its attachment 
is entitled under O. 21, R. 90 to apply to set 
aside the court sale as he is a person “whose in- 
terests are affected by the sale:” [P 97 0 1] 

T. A[. Krishnaswami Ayyar, B. B. 
Chakravarthi and K. Balasubramania 
Ayya) — for Appellant. 

K. V. K rishyiaswayni Ayyar, V. Raja, 
gopala Ayyer and T, V. Raviiah — for 
Respondents. 

Venkatasubba Rao, J. — The lower 
Court has made an order sotting aside tho 
sale of certain items under O. 31, R. 90, 
and tho ai)pcllant complains against that 
order. Tho point of law' raised is, that 
tho petitioner heforo tho lower Court has 
no locus standi under tho rule in ques- 
tion; in other words, that ho is not a per- 
son “w'hoso interests are allectod by tho 
sale.” Tho property was sold in parcels 
and tho docreo-holdor (the appellant be- 
fore us) purcliascd lots 3 and 5; another, 
a stranger, purchased lots 1, 2, 4 and 6 
and he has not appealed against tho part 
of tho order alTecting him. The decree- 
holder alone has thus preferred this ap- 
peal and w'o are therefore concornod with 
tho sale of only lots 3 and 5. Tho posi- 
tion of tho applicant before the lower 
Court (whom [ shall refer as the respon- 
dent) is this. Subsequent to tho attach- 
ment which preceded tho sale, ho pur- 
chased certain items in lot 3 and certain 
other itoins in lot 2 with which wo aro 
not concerned. Thus, in regard to lot 3, 
lio claims that ho has a right to apply 
under R. 90, by reason of his purchase, 
w'hich admitteiUy xvas made subsequent 
to tho attachment. In regard to lot 5 
tho right ho claims is a different one with 
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•^vhich it is unnecessary to deal, in the 
view we have taken to which I shall re- 
fer presently. 

The point of law argued is this. Is a 
person to whom the judgment-debtor 
transfers the property subsequent to its 
attachment, entitled under R. 90 to ap- 
ply to set aside the Court sale? That is 


to say, is he or is he not a person 'whose 
interests are affected by the sale?” The 
answer is obvious, that the Court sale 
affects his interests; he is interested in 
the property fetching as high a price as 
possible, being the person entitled to any 
surplus remaining over, after the decree 
is satisfied. As a matter of fact, the res- 
pondent has acquired the entire interest 
of the judgment-debtor in the property 
and he is the person that suffers, if there 
be irregularity or fraud in connexion with 
the Court sale. But Mr. T. M. Krishna- 
swami Ayyar for the appellant contends, 
that the sale to the respondent being sub- 
sequent to the attachment confers on him 
no right at all and that he has therefore 
no locus standi under R. 90. This argu- 
ment which is professed to be based upon 
S. 64, Civil P. C., overlooks its plain ef- 
fect. In the first place, what the provi- 
sion renders void, is not every transfer, 
but a transfer, contrary to the attach- 
ment. The words "contrary to such at- 
tachment” were substituted in the pre- 
sent Code for words of much wider im- 
port during the continuance of the at- 
tachment” in the Code of 1882. The ex- 


pression in the old Code was too wic 
comprising as it did, alienations the 
eould not possibly prejudice the rights c 
an attaching creditor; but under thepn 
sent section, the question to be cons: 
dered is, is the transfer, contrary to th 
attachment? When its effect is not t 
•defeat the attachment but is, on th 
other hand, subject to it, it cannot pos 
sibly 1^ held to offend against the sec 
tion. Secondly, the section does not pro 
vide that the transfer shall be void ab 
solutely or without limitation but onh 
as against all claims enforceable unde] 
t^he attachment ’■ That means that the 

to the same liabili. 

Iw rftoQr. ^ ^,'*^8ment-debtor was and that 
by reason of the transfer he does not get 

The transfer is sub- 
ject to the claims under the attachment, 
but surely to commit an irregularity or a 
fraud in the conduct of the sale, is not 
such a claim. I have not the slightest 
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hesitation in holding that, so far as lot 3 
is concerned, the respondent has made 
out his right. 

Then arises the question of fact, namely 
was there material irregularity or fraud 
in regard to the sale of item 3 by reason 
of which the applicant has sustained sub- 
stantial injury? (Here his Lordship dis- 
cussed the evidence and came to the con- 
clusion that there was fraud and irregula- 
rity resulting in substantial loss in respect 
of lots but not in respect of lot 5.) In the 
result, the appeal is dismissed as to lot 3 
and allowed in respect of lot 5. The ap- 
pellant and respondent I here shall pay 
and receive proportionate costs through- 
out, In regard to plots’ 1, 2, 4 and 6, 
there is, as we have said, no appeal and 
the lower Court’s decision consequently 
stands. 

Reilly, J . — I agree. I do not think! 
there can be any doubt that the peti-l 
tioner before the Subordinate Judge,' 
Chidambaram Pillai, was a person whose 
interests were affected by the sale within 
the meaning of R. 90, O. 21, Civil P. C. 
It is not now disputed that, after the at-! 
tachment obtained by the appellant be- 
fore us, Naranappior, in execution of his 
decree but before the sale with which 
this case is concerned, Chidambaram 
Pillai bought several items in lot 3. 
What he bought in that way he bought 
subject to Naranappier’s attachment. 
But that does not mean that his pur- 
chase was illegal or illusory. He bought 
in effect the surplus over any value 
which might be obtained by Naranappier 
in execution under his attachment. Mr. 
T. M. Krishnaswami Ayyar suggested 
that, even if Chidambaram Pillai was a 
person whose interests were affected by 
the sale within the meaning of R. 90, 

O. 21, nevertheless S.64 of the Code pre- 
vented him from attacking the sale in 
execution. But what S. 64 of the Code 
lays down as my learned brother has 
pointed out, is that such a purchase as 
that of Chidambaram Pillai is void as 
against any claim enforceable under the 
attachment. That I understand to mean 
that his purchase cannot defeat or affect 
Naranappier’s right as attaching decree- 
holder to satisfy his decree out of the 
property attached. But I see no reason 
why that provision should shut out Chi- 
dambaram Pillai from any right as a per- 
son interested to show to the Court that 
by reason of some fraud or irregularity 
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substantial loss had been caused to him 
by the property being sold in execution 
for less than its market value. (The 
Court then considered the finding as to 
fraud and irregularity and concurring 
with the other judgment concluded). I 
agree with my learned brother that in 
the circumstances the evidence does not 
appear to be of sufficient value to justify 
the finding that substantial loss was 
caused in regard to lot 5, and therefore 
I agree that the appeal should he al- 
lowed in respect of that lot, I agree also 
to the order proposed as to costs. 

P.B.S./m.N. Order accordingly. 


A. I, R. 1933 Madras 98 

Baedswell, J. 

Tolladagu Musalayya and others — 
Accused — Petitioners. 

V. 

Mateli Banga Bao — Complainant — 
Opposite Party. 

Criminal Bevn. Case No. 282 of 1932, 
and Criminal Eevn. Petn. No. 261 of 
1932, Decided on 12th August 1932, 
acainst order of Sub-Magistrate, Pola- 
varam, D/- 10th March 1932, 

Criminal P. C. (1898), S. 403— Mistaken 
order of acquittal in previous case when dis- 
charee alone was possible is no bar to sub- 
sequLt trial-Criminal P. C. (1898), S. 494. 

The accused were previously tried for offences 
triable as a warrant case on a complaint by the 
police. Before a charge was framed the case 
was withdrawn and an order of acquittal was 
passed. It was obvious that an order of dis- 
charge was meant to be passed and would alone 
be passed, but the order as passed was through 

an oversight. ^ ^ 

Held: that a subsequent trial for the same 

nffences on the same facts on a complaint by a 

private person was not barred -AIB 1929 Bom 

408 ; AIB 1921 Pat 311, Dtst. and A I B 1916 

Mad 23, Appl. . . li- u ij 

Appct Rcto — for Petitioners. 

K. Bhimasankaran — for Opposite 

t y 

Public Prosecutor— (or the Crown. 

nrrler —The six petitioners are the 
accused in C. 0. No. 206 of 1931 on the 

file of the Sub-Magistrate of Polavaram. 
The complaint against them has been 
hrnuebt by a private party who is the 

-at 

Kcs ontKe »n,e !;ct, P»J- 

ichablo under Ss. 147 and 323, 1. r. y. 
The Sub-Magistrate took the case on 


but, before any evidence was taken, the 
Prosecuting Sub-Inspector withdrew from 
the prosecution under S. 494, Criminal 
P. C. The Magistrate then signed an 
order on a printed form by which the 
accused were declared to be acquitted. 
The form used was No. 80 which is in- 
tended for withdrawals and acquittals 
under S. 248, Criminal P. C,, the 248 
being altered to 494. The petitioners’ 
have taken the point before him that the 
respondent’s complaint could not be in- 
quired into under the principle of 
autrefois acquit. The Magistrate how- 
ever held that the petitioners had in 
fact only been discharged in the earlier 
case. Against his decision as to that the 
petitioners have now come up ’on re- 
vision. 


There is no doubt but that the peti- 
tioners should have been discharged and 
not acquitted in the earlier case. It was 
one that was triable as a warrant case 
and as nocharge had been framed, Cl. (a)^ 
S. 494, was applicable and not Cl. (b). 
It is urged however for the petitioners 
that as the Magistrate, however mis« 
takenly or unintentionally, had recorded 
an order of acquittal, they must be deem- 
ed to have been acquitted. Attention is 
called to Shankar Dattatraya v. Datta- 
traya Sadashiv (l). Therein there is 
cited with approval a Patna case Bam 
Mahato v. Emperor (2), in which it was 
held that S. 403, Criminal P. C., makes 
no distinction between acquittals after 
trial and acquittals under Ss. 247, 345 
and 494 of the Code and that, as long as 
an order of acquittal under S. 247 stands^ 
S. 403 bars a second trial on the same 
charge, no matter whether the order of 
acquittal is ^ood or bad, legal or illegal. 
What however was actually decided in 
that case was that an acquittal under 
S. 247 was a bar to a second trial. The 
only order that could have been passed 
under that section was one of acquittal 
and the point taken was that it should 
not have been applied before the accused 
had even been served with summons. 
That the Magistrate intended to acquit 
is beyond doubt. Here however the case 
is very different. The only legal order 
that the Magistrate could pass on allow- 
ing the withdrawal was one of discharge; 


A I B 1929 Bom 408=(1929) Cr 0 436-126 

I C 321=53 Bom 693. t 

air 1921 Pat 811=C1 I 0 69—22 Cr L J 

331 . 
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and that he meant to pass such an order 
is shown by the note of the docket in his 
own writing and over his initials, that 
the accused were discharged. It has 
been held in Sriramulu v. Veerasalin- 
gam (3), that an order of discharge has 
to betahen as an order of acquittal when, 
in the circumstances, an order of acquit- 
tal was the only one that could legally 
be passed. Conversely I am of opinion 
that an order that purports to be one of 
acquittal has to be regarded as one of 
discharge when, under the provision of 
law that was applied, only a discharge 
order could be passed, and especially 
when the Magistrate had expressly shown 
that it was his intention to pass such 
an order by the note which he made on 
the docket and when the word **acquit- 
ted was printed ina printed form, which 
he no doubt signed inadvertently think- 
ing that it was in accordance with his 
note on the docket. 

It has been argued, that, as the case 
has now been found to fall under S. 341, 
I. P . C., it was only a summons case and 
SO CL (b), S. 494, was applicable and the 
order of acquittal was correct. What 
however has to be looked to is not what 
view can bo taken of the case now but 
how it was treated at the time of the 
withdrawal. Further I gather that the 
Magistrate does not propose to deal with 
the case only under S. 341, I. P. C., but 

rather intends to add that section to 
S. 147 and S. 323. 

I think that there might be a printed 
form for withdrawals under S. 494, Cri- 
minal P. C., containing both the words 

acquitted” and “discharged,.” the one 
written over the other, so as to allow of 
the scoring out of whichever of the two 
words is, in the circumstances, unsuit- 
able. The petition is dismissed, 

P.R.S./m.n. Petition dismissed. 

3. A I R 1915 Mad 23=25 I 0 1001=15 Or 
L J 673=38 Mad 585. 
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Burn, J. 

Narayana Iyer — Accused— Petitioner, 
In re. 

No- 355 of 1932, 

and Criminal Revn. Petn. No. 327 of 1932 

Decided on 13th September 1932, against 
order of 1st Class Bench Magistrate, 
Coimbatore, in Summary Trial No 1706 
of 1931. 


(a) Madras Prevention of Adulteration Act 
5 (1) (b) and (d) — Cl. (d) not in force 
— Cl. (b) is not made ineffectual by Cl. (d\ 

It is reasonable to say that where a standard 
of purity for milk has been prescribed under S 5 
(1) (d), a person cannot be guilty both under 
S. 5 (1) (b) and under S. 5 (l) (d). S. 5 (l) (b) 
has however not been made of no effect as far as 
milk is concerned by the enactment of S 5 (l) (d), 
when S. 5 (1) (d) is not in force in that locality’ 

/..l J 100 C ij 

(b; Madras Prevention of Adulteration Act 

(1918), S. 5 (1) (b)-^Selling mixture of water 
and milk is offence under Cl. (b). 

To sell as milk a mixture of milk and water is 
to sell as food a substance which is partly food and 
partly not food and which is therefore not of the 
nature, substance or quality which it purports to 
be. To sell as milk a substance which is 40 per 
cent, water and only 60 per cent milk is without 
any doubt a breach of S. 5 (1) (b). [P 100 C 2] 
(c) Madras Prevention of Adulteration Act 
(1918), S. 20 — Rules framed before extension 
of Act do not apply to that area. 

Where certain rules under S. 20 (d) and (e) 
were framed and published in 1926, but the Act 
itself was not extended to a particular Munici- 
pality till 1929, the rules cannot be deemed to 
be in force within that Municipality from 1929 
notwithstanding the provisions of S. 6, Madras 
General Clauses Act: Cr Rev 73 of 1931, FoIL 

[P 100 G 2] 

K, S, Jayarama Ayyar and G, Gopala^ 
swami — for Petitioner. 

Public Proseciitor — for the Crown. 


^ Order. — The petitioner has been con- 
victed of an offence under S. 5, sub-S. 1 
(b) and (d) and S. 20 (d), Madras Preven- 
tion of Adulteration Act 3 of 1918 and 
fined Rs. 50. There is no dispute about 
the facts. The petitioner is the proprie- 
tor of a Coffee Club in Coimbatore. On 
23rd October 1931, the Sanitary Inspec- 
tor, P. W. 1, bought from him one mea- 
sure of milk. On analysis the milk was 
found to contain 40 per cent, of added 
water. The Bench held that this was a 
sale of food not of the nature, substance 
or quality which it purported to be [S. 5 
(l) (b) 7] . By rules framed under S. 20 (e) 
of the Act the Local Government pres- 
cribed a standard of purity for milk. 
The milk sold by the petitioner was cer- 
tainly not up to the standard of purity 
fixed by the Government and hence the 
Bench held that the petitioner had com- 
mitted an offence under S. 5 (l) (d) of the 
Act. By rules framed under S. 20 (d) of 
the Act the Local Government prescribed 
the manner in which the notice of addi- 
tion, admixture or deficiency should be 
given to the purchaser of any article of 
food. It was alleged for the petitioner 
that he had put a notice to the effect that 
there was an admixture of water with 


1933 


In re Nakayana Iybu (Bliud, J.) 


100 Madras 

the milk. l>ut it was not cuntended that 
he had ^^iveii such a notice as is i)rescrib- 
ed hy the Local riovemnncnt in this be- 
half and hence the P)ench held that the 
petitioner was guilty also of a bi’each of 
S. ‘JO (d) of the Act. Mr. Jayarama Iyer 
for the petitioner conteiids that since 
“milk” is provided for in S. o (i) (d) the 
pet itioner cannot bo held to be t^iiilty 
under S. 5 (l) (b) whicli d(\ils with food 
in general, ^filk no doubt falls within 
the definition, or rather the interpreta- 
tion, of the term food wliich is given in 

B. 2 of the Act as follows: 

“Food incliidGs every article (other than drugs 
or water) used by man for food or drink, and ail 
materials used or admixed in the composition or 
pre[>aration of such article, arrd shall also include 
tlavouring mailer and condiments.” 

From this it would follow that any 
l>erson who sells milk which is not of the 
nature, substance or quality which it 
])urports to be, would be guilty of a vio- 
lation of S. 5 (l) (b). But in S. 5 (l) (d) 
special provision is made for the offence 
of selling milk which is not up to the 
standard of purity prescribed by the 
Tjocal Government. Hence it is argued 
that the offence of selling adulterated 
milk cannot fall under S. 5 (l) (b). hlr. 
Jayarama Iyer relies on Maxwell on tiio 
Interpretation of Statutes, p. 527. I can- 
not howover agree that this principle is 
applical)le to this case. As will be seen 
in a moment, Mr. Jayarama Iyer is con- 
tending that the rules prescribing a 
standard of purity for milk have never 
been applied to the Coimbatore Munici- 
pality. If that is so, nobody in Coim- 
batore can commit any ofTenco under S. 5 
(l) (d). There is no doul:)t that tho Act 
is in force in Coimbatore since 1929, and 
therefore S. 5 is in force. But if Mr. Jaya- 
rama Iyer’s contention is correct S. 5 
fl) (b) is a mere dead letter as far as milk 
is concerned, and anyone may sell in 
Coimbatore anything whatever instead of 
.milk. This is (fuito impossible. It might 
be reasonable to say that where a stand- 
ard of purity for milk has been prescribed 
under B. 5 (l) (d), a i)0r3on could not 
bo guilty both under B. 5 (l) (b) and 
under S. 5 (l) (d). It is in my oi)inion 
quite unreasonable to argue that S. 5 
(!) (b) has been made of no effect as far 
as milk is concerned by the enactment of 
B. 5 (l) (d), when it is at the same time 
|contcnded that B. 5 fl) (d) is notin 
tforco. 

Milk is food, wato)’ is not food. To 


sell as milk a substance which is 40 per 
cent, water and only GO per cent, milk is 
without any doubt a breach of S. 5(1) (b). 
Mr. Jayararn Iyer says that the peti- 
tioner never pretended to bo selling pure 
milk, and he was in fact selling milk 
though with water added. This is to neg- 
lect the words of the Act. Milk as de- 
fined in the x\ct does not permit the addi- 
tion of any water. To sell as milk a 
mixture of milk and water is to sell asi 
food a substance which is partly food and 
partly not food, and which is therefore' 
not of the nature, substance or quality 
whicli it purports to be. The Bench was 
therefore right in convicting the peti- 
tioner of an offence under S. 5 (l) (b). 
The propriety of the conviction under 
S. (l) (d) and S. 20 (d) depends on the 
answer to the question whether the rules 
framed by the Local Government under 
S. 20 (d) and (c) are or are not in forcei 
in the Coimbatore Municipality. These 
rules were published in the Fort St. 
Georgo Gazette on 24th August 1926, 
Part 1-A, p. 319. But the Act itself was 
not applied to tho Coimbatore Municipa- 
lity till 1st July 1929: vide Fort St. 
George Gazette dated 11th June 1929, 
Part 1-A, p. 330. S. 20 of the Act which 
gives power to make rules begins as 
follows: 

“Tho Local Governraont may, after previous 
publication, make 'rules consistent with this Act 
for tho whole or any part of the area to which 
this Act may have been extended.” 

^Ir. Jayarama Iyer contends, and as I 
think with considerable force, that the 
rules framed in tho exorcise of this power 
can only ho applied to any particular 
area after the Act has been brought into 
force in that area. That is in my opinion 
tho natural meaning of the words. The 
learned Public Prosecutor refers to S. 6, 
Madras General Clauses Act. But that 
only provides that rules may in certain 
cases ho framed before tho Act comes into 
force, hut sliall not take effect until tho 
.‘\ct itself is put into force. I respoot- 
fully agree with tho opinion of Jackson, J., 
in Criminal Bevision Case No. 73 of 
1931 that S. 6, General Clauses Act, does 
not provide for the aj)plicatiou to one 
area of rules framed for another area. 
In tho ProvoiUion of Adulteration Act, 
there is no provision, as in some other 
Acts, for example, the Factories Act and 
Motor Vehicles Act, that rules when 
framed shall take effect as if enacted in 
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the Act itself.” S. 20 appears to con- 
template the possibility of different rules 
for different areas. As Jackson, J., ob- 
served in the case already referred to : 

“rules applicable to one part of this Presidency 
are not necessarily applicable to another part.” 

This principle is expressly recognized 
in S. 1 of the Act itself. For these rea- 
sons I hold that the petitioner is not 
guilty of any offence under S. 5 (l)(d) or 
S. 20 (d) of the Act. The convictions 
under those sections are set aside. One 
fine was imposed for all the three offen- 
ces of which the petitioner was convic- 
ted. I reduce it to a fine of Rs. 40. The 
balance if paid must be refunded. 

p.p.S./r.k. Fine reduced. 


A. I. R. 1933 Madras 101 

Jack.son and Mockett, JJ. 

B. Shanmnga Bajeswara Sethupathy 
Plaintiff' — Appellant. 


V. 

Pertimal Moopan and others — Defen- 
dants — Respondents. 

Second Appeals Nos. 37 to 44, 46 to 67 
and 59 to 69 of 1929, Decided on 15th 
August 1932, against decrees of Dist. 
Judge, Ramnad. 

Evidence Act (1872), Ss. 101 to 103— 
Landlord entitled to rent — Exemption on 
special plea must be proved by person raising ’ 
it Pacts of plea within tenant’s knowledge 

Onus is on tenant — Evidence Act (1872), 
S. 106 — Madras Estates Lands Act (1908), 
S. 4. 


The person who sets up a special plea with a 
view to claim exemption from statutory liability 
has to prove the existence of special circum- 
stances which bring his case under the excep- 
tion. i-p 101 C 2] 

In a suit for rent of waste lands the landlord 
being prima facie entitled to rent for all raiyoti 
lands it is incumbent on the tenant to establish 
any custom on which ho relies to excuse him 
and the facts which make that custom a shield. 


Where the tenant pleads a custom of non-lia- 
bility, if lands remain waste not on account of 
his wilful default or personal liability, he has to 
prove the custom and the facts being peculiarlj’’ 
within his knowledge, the onus is on the tenant; 
44 I C 663, Bel on. and 50 I C 892, Dist. 

A ^ [P 101 Cl] 

Advocate-General—iov Appellant. 

ockett, J. These appeals arise out 
o in a number of suits brought 

4 .U Ramnad (the appellant) 

and the tenants (the respondents) against 

each other under S. 77, Madras Estates 

Land Act. The Advocate-General for the 

appellant has argued that the findings of 

the District Court are erroneous broadly 

speaking under two headings : (l) that 


the rates awarded in respect of various 
crops are inadequate ; and (2) that the 
learned District Judge has put the burden 
of proving that waste lands were un- 
cultivated through no fault of the tenant 
on the landlord whereas it was for the 
tenant to adduce this evidence. We 
have after hearing the Advocate-General 
on point 1 indicated that in our view 
questions of the adequacy or inadequacy 
of rates (matters which have been most 
thoroughly investigated on evidence in 
the Courts below) do not call for an in- 
terference in second appeal being largely 
questions of fact and so far as this topic 
is concerned we dismiss the relevant ap- 
peals. The second point however is a 
question of law and is clearly a matter of 
importance between landlord and tenant. 
The matter arose out of a claim for rent 
for certain waste lands by the appellant. 
In reply to this claim the respondents in 
para. 6 of their written statement put in 
an involved plea the effect of which is ag- 
reed to be that the tenants are by custom 
not liable for rent for lands left waste 

not on account of wilful default or per- 
sonal liability.” It is at least clear that 
the parties went to trial on this basis for 
issue 4 reads as follows : 

“ Are the lands left waste in the several suits 
due to causes beyond the control of the ryots 
and is plaintiff not entitled to rent?” 

This issue imposes the onus upon the 
defendants. It is not quite clear whether 
there was a dispute as to onus in the 
first Court but the Special Deputy Col- 
lector ruled that it was on the raiyats 
and in the absence of any evidence by 
them to sustain it allowed the appel- 
lant’s claim in respect of waste lands, at 
the same time stating the law as fol- 
lows : 

“ The person who sets up a special plea with 
a view to claim exception from statutory lia- 
bility has to prove the existence of special cir- 
cumstances which bring his case under the ex- 
ception.” 

This is a succinct and accurate state- 
ment of the rule of evidence applicable, 
which is to be found in Ss. 101 to 103,' 
Evidence Act, which state the English 
Common law rules as built up by 
numerous cases. There is a direct autho- 
lity in Madras in Bamaswami Servai- 
garan v. Athivarah Chariar (l) on this 
exact question of onus as between land- 
ord and tenant though there does not 
appear to h ave been much or any discus- 

1. (1918) 44 I C 6G3~ 
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sion on tliat point, the judgment being 
directed mostly to the question of whe- 
ther the landlord can claim rent for 
waste lands at all. As to tliis, the Court 
held that as under S. 4, Estates Land 
Act, tlie landlord is prima facie entitled 
to I’f'iit for all raiyati lands it is incumbent 
on the tenant to establish any custom on 
which lie relies to excuse him and the 
facts which make that custom a shield. 
Wc consider tliat this decision exactly 
.Tiqdies to tlic incsent case. The case in 
Piojah of liavuiad v. Meerasa Marak- 
kauar (2). which it has been suggested is 
contrary to Ramnswamy Servaigaran v. 
Athivo rdhcJia ria r (l), is not in fact so, as 
file former case was decided on a special 
linding in favour of the raiyats and it is 
to l)c observed tliat tlie Court (Phillips 
and Kumaraswami Sastri, JJ.), did not 
express dissent from Bamaswami Servai- 
garan V, Athiva rahackariar (l) although 
it was cited. The learned District Judge 
has however reversed the decision of the 
first Court on the question of onus. Ho 
says 

the Deputy Collector wrongly threw the onus 
on the raiyats to show that it was not duo to 
their default the land lay waste, the onus 
really being on the landholder.” 

Ho gives no reasons for this decision 
and refers to no authorities and allows 
the raiyats’ appeals hecauso there was 

absolutely no evidence that the 

waste, was due to the raiyats’ default.” 

Since the onus had been put upon the 
raiyats in the first Court this was natu- 
rally so. This decision is sought to bo 
suppoi’tcd before us by the somewhat 
curious argument that the reason why 
the waste lands could not lie cultivated 
was “ peculiarly witliin the knowledge 
of tlie landloi’d ” though wliy the actual 
occupant of the land sliould 1)0 unable to 
sav why ho cannot cultivate it has never 
l)eon explained. The tenant wdiose busi- 
ness and presumably desire it is to culti- 
|vaic his liolding iiiust surely, of all men, 
| 1)0 in possession of the facts to which ho 
lean ascriljo his inability to carry out the 
ioi)ject for whicli ho holds the lands. The 
iprt'scnt case cannot possibly bo brought 
w’iihin S. 100, 1‘lvidcnco Act, as the rcs- 
l)ondenls’ advocate prcsuinahly seeks to 
do. Eor the aliove reasons wo think the 
Deputy Collector w’as right and the Dis- 
trict Judge wrong on the issue as to 
onus. In the result S. A. Nos. 37 to 41 
and 10 to 07. 29 which refer to the ques- 
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tion of rates are dismissed and S. A* 
Nos. 59 to 69 of 29 which refer to the 
question of onus are allowed. No costs. 

Jackson, J. — I agree. The question 
agitated in these appeals, what is the 
proper rate for plantains grown upon dry 
lands, is a new one, for which, on this 
estate, there is no guidance to be obtained 
from precedent. Fixing the fair rate there- 
fore becomes a -matter of judicial discre- 
tion, rind there is no reason for holding 
that the learned Judge in the exercise 
of his discretion has in any way erred. 

P.R.S./m.TSI. Order accordingly. 

A. I. R. 1933 Madras 102 
Full Bench 

Coutts-Trotter, C. J., Beasley 

AND Walsh, JJ. 

Bammammal — Petitioner. 

v. 

Vijayaraghavalu Naidu and another 
— Opposite Parties. 

Criminal IMisc. Petn. No. 471 of 1928, 
Decided on 23rd August 1928. 

Criminal P. C. (1898), S. 491 — Costs. 

High Court has no jurisdiction to award costs 
in an application for issuing a writ of habeas 
corpus. [P 102 C 2] 

K. S. Desikan — for Petitioner. 

V. 7. Srinivasa Ayyangar and C. 
Sarangaraja Ayyangar — for Opposite 
Parties. 

Order. — This petition [petition 
praying that in the circumstances stated 
in the aflidavit filed therewith the High 
Court w’ill bo pleased to issue a writ of 
habeas corpus to the respondents herein 
to produce the body of the petitioner’s 
unmarried minor son, Thiruvengada- 
swami, in Court and also to issue an in- 
junction restraining the said respondents 
from celebrating the marriage of the said 
minor on 24tli Juno 1928 or any other 
day ponding this petition] is with-j 
drawn. Wo very much regret to come to 
the conclusion that wo have no power to| 
grant costs proprio motu. In some ^Yays 
perhaps it is to bo regretted that wo 
have not because a lot of those applica- 
tions are so thoroughly frivolous — I do not 
say anything about this one — that I 
think tlie losers ought to bo penalised for 
vexatious proceedings. However, costs 
are a creature of Statute or statutory', 
rules and in the absence of either in this 
case we must hold that wo have no juris-' 
diction to award costs. 

p.R.S./u.K. Order accordingly. 


2. (PJIU) 50 I G 802. 
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Reilly, J. 

T. Balaji Bao Naidu Garxi — Peti- 
tioner, In re. 

Civil Misc. Petn. No. 4043 of 1932, 
Decided on 30th August 1932, 

Elections — Injunction to restrain should 
not he ordinarily granted — Civil P.C. (1908), 

O. 39, R. 1. 

Though a candidate for election to a Local 
Board like anyone else has a right to pursue his 
legal remedies, whatever they may be, save in 
exceptional circumstances, it is an abuse for a 
candidate who for some reason is shut out, to 
make his pursuit of his remedies in the civil 
Courts a weapon for dislocating the electoral 
machinery and stopping an election. In the 
•absence of any special reasons an order for in- 
junction for that purpose should not be granted; 
AIR 1923 Mad 475, Dist. [P 103 G 2] 

Y. Suryanarayana — for Petitioner. 

Order. — This is an application that 
the production of printed judgments may 
be excused in order that a second appeal 
may be admitted out of its turn with the 
■further purpose that an injunction may 
then be obtained preventing a District 
Board election from being held on 3rd 
-September 1932, in which election the 
appellant, whose nomination has been 
rejected, wishes to be a candidate. The 
appellant after the rejection of his nomi- 
nation filed a suit in the District Mun- 
«if’s Court and obtained a declaration 
that he had been validly nominated for 
election and an injunction restraining 
the Election Officer from holding the 
election without the appellant as a candi- 
date. On appeal the District Judge dis- 
missed the suit, and the second appeal is 
against that dismissal. 

I do not think it proper that I should 
help the appellant by making any special 
order in his favour. If this second ap- 
peal is eventually admitted, it may be 

considerable time before it is heard, and 

• * 

at. any rate it could not be heard until 
after the day fixed for polling. The ap- 
pellant, anxious to pursue his own reme- 
dies, as he is quite entitled to do, wants 
■to get an injunction staying the election, 
•regardless of the fact that he would be 
putting the other candidates and the 
electors to great inconvenience and that, 
if for any reason his appeal was not heard 
with extraordinary promptness, the in- 
junction would in effect temporarily dis- 
franchise the constituency. The appel- 
lant perhaps exaggerates his importance 
'.to the public. At any rate it is on his 
own right to be a candidate that he in- 


sists. But his right will be vindicated 
if he succeeds in his appeal and gets the 
declaration for which he has prayed; and 
if in due course he takes proper steps to 
object to the election of any other candi 
date, he will have another chance of 
being elected for the constituency with- 
out throwing the electoral machinery out 
of gear at this very late date and tem- 
porarily disfranchising the constituency. 
I have been referred to Sarvothama Bao 
V. Chairman, Municipal Council, Saida- 
pat (l), as an instance where an injunc- 
tion was made stopping an election. That 
is an interesting case, but of less value 
as a precedent than it would otherwise 
be, because it is a very extreme case — so 
extreme indeed that Schwabe, G. J., in 
spite of the fact that a suit was pending 
before a District Munsif, felt justified in 
expressing an opinion that the suit could 
only have one result. And he cited, it 
may be remarked, two English cases, not 
election cases of this kind, AslattY, Souths 
ampton Corporation (2) and Bichardson 
v. Methley School Board (3), in which 
the learned Judges felt equally sure of 
their ground, though in those cases they 
did not have to go to the extremely un- 
usual length of prejudging a suit pending 
in another Court. This is a very diffe- 
rent case, and it certainly cannot be said 
that the result of the second appeal, if it 
is admitted, is a foregone conclusion. 

In my opinion, though a candidate for 
election to a Local Board like anyone 
else has a right to pursue his legal reme- 
dies, whatever they may be, save in ex- 
ceptional circumstances it is an abuse for 
a candidate, who for some reason is shut 
out, to make his pursuit of his remedies 
in the civil Courts, a weapon for dis- 
locating the electoral machinery and 
stopping an election. This is an abuse 
which appears to be on the increase in 
this presidency and is in my opinion very 
much against the public interest, and 
I am not prepared to assist the appellant 
in any attempt to apply it in this case. 
The petition is dismissed. 

P.R.S./m.N. _ Petition dismissed. 

1. AIR 1923 Mad 475=47 Mad 585=73 1 0 

619. 

2. (1881) 16 Oh D 143=50 L J Ch 31=29 

W R 117=43 L T 464. 

3. (1893) 3 Oh 510=62 L J Oh 943=42 W R 

27=69 L T 303=3 R 701. 
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Madhavan Naiid J. 

T. K. Ppravianayacjavi Pillai — Judg- 
ment -dehtoi — Ai)f)ollant. 

V. 

Ramaji Chettiar — Decree-holder — 
Respondent. 

Appeal No. 234 of 1927, Decided on 
19th September 1932, aj^ainst order of 
Dist. Jud.i^o, Tinnevelly, D/- 24th Febru- 
ary 1927, in .'V. S. No. 5 of 1927. 

(a) Limitation Act (1908), S. 19 (2) — Docu- 
ment containing acknowledgment — Date 
scored out — Document can be treated as 
undated . 

Where the date of tlie document containing 
tlic acknowlcdginon t L:is been scored out, then 
for the pntj)o>e.s of Cl. 2, S. 19, it may he hold 
that tlie writing containing tlie acknowledgment 
is undated, and then evidence may be given as 
to the correct date of tlie acknowlcdgmont. 
Though a document with a date stroked out by 
the party may ho said to bear a date strictly 
speaking, and therefore not to be undated, 
having rc^jard to the obvious fact that the i^arties 
by striking it out have shown that it is not to 
be the date of the document, it can hardly bo 
correct to calculate the time of acknowledgment 
from that date a.s the true date: 2G Bovi 128, 
not Full. [P 105 C 1] 

(b) Limitation Act (1908), S. 19 (2) — Un- 
dated acknowledgment contained in docu- 
ment filed in Court — Date of filing is date of 
making acknowledgment. 

In the absence of the proof of the date of an 
undated ackno\\ lodgment contained in the 
scheduh; of creditors filed before tlie receiver it 
is justifiable to presume that the acknowledg- 
ment was made when the document was filed. 

H’ 105 n’o] 

K^ V. Ve7ikata SHhra7nania7n Ayyat — 
for Appellant. 

E. Vi 71 ay aka Jiao — for Respondent. 
Judgment. — The judgment-debtor ia 
the aiipellaiit. This Civil Miscellaneous 
Second Ajipeal arises out of an apjilica- 
tion filed hy the decree-holder under 
0. 21, R. 38, Civil P. C., to execute the 
decree in O. S. No. 175 of 191() (District 
MunsiPa Court, Tinnevelly) hy arrest of 
the afipcllant. The question for decision 
is whetlicr the decree sought to he exe- 
cuted is hjirrod hy limitation. The date 
of the docreo is 11th December 1917. 
The application for execution previous to 
tho jiresimt ajiplication (Fx. E)\vas made 
on 12th April 1922. That was in time 
when it was filed. The jirescnt aiiplica- 
tion, IF P. No. 257 of 1926, was made on 
21st April PJ26. Prima facie it is barred 
hy limitation as having been mado more 
than throe years from tho date of tho 
last application. J4ut tho respondent 
decrco-hohler contended tliat it was 


saved from the bar of limitation under 
S. 19, Lim. Act, by an acknowledgment 
made by the judgment-debtor within 
three years from the date of the last exe- 
cution application and that the present 
execution application has been filed, 
within three years from the date of the 
acknowledgment; and that it is therefore 
within t ime. This plea was accepted by 
both the lower Courts. 

The facts relating to the acknowledg- 
ment are these: The judgment-debtor 
became an insolvent. He filed a sche- 
dule of assets and liabilities before the 
Official Receiver. This schedule is Ex. 3. 
It is not disputed that this contains an 
acknowledgment of liability. The ques- 
tion is when was this acknowledgment 
mado. The date, 30th March 1923, ap- 
pears on Ex. 3, but this has been stroked 
out. If this is the date of the acknow- 
ledgment tlien the present application,, 
dated 21st April 1926, as having been 
mado more than three years from that 
date, is clearly barred by limitation. Wo 
are not able to say why the date appear- 
ing on Ex. 3 was stroked out. The 
document does not show when it \vas ac- 
tually filed before tho Official Receiver 
as it does not bear the stamp of his 
office. It must have been filed before 
him either on 31st July 1923 or some 
time after that date. Tliis is inferred 
from Ex. 5, a petition mado by the in- 
solvent to tho Official Receiver promising 
to file tho list in a week. Ex. 5 is dated 
31st July 1923. Tho District Alunsif' 
hold that tho respondent has admitted 
tho present decree debt either on 31st 
July 1923 or on some day after that date 
and that tho present application is not 
barred as it has been mado within three 
years from that date. This decision was 
uphold by the learned District Judge. 

In tliis second appeal Air. Venkata- 
subramaniam for tho appellant argues 
that the acknowlcdgmont should bo con- 
sidered to have been mado on 30th March 
1923 though that date has been stroked 
out, that when once tho documont boars 
a dato it is i^ot o])on to tho parties to 

show by oral cyi deuce tliat it was not 
% 

written on tliat dato haying regard to 
tho iirohihition contained in Cl. 2, S. 19, 
Ifim. Act, and that in any event the 
lower Courts arc wrong in calculating tho 
jieriod for tho present application from 
tho dato of “filing” of the acknowlodg- 
mont ])etition, as under law tho time 
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{roixi which they should calculate it is 
the time when it was made and not the 
time when the petition containing it was 
hied; or in other words, that the filing of 
the petition has nothing to do with the 
time when the acknowledgment was 
made. The first two arguments are sup- 
ported by a decision in Sayad Gulaviali 
V. Miyabhai (l), which is to this effect: 

“Where a written acknowledgment bears a 
date which has been altered, oral evidence to 
prove the date is inadmissible under S. 19, 
para. 2,Lim. Act, 1677.” 

Logically it must follow from this 
decision that if by mistake a wrong date 
is inserted in a document, oral evidence 
is inadmissible to prove the mistake. An 
interpretation of Cl. 2, S. 19, leading to 
this position seems to me hardly justifi- 
able. Having regard to the fact that 
the date of the document containing the 
acknowledgment has been scored out, I 
think that for the purposes of Cl. 2, 
S. 19 we may hold that the writing con- 
taining the acknowledgment is undated, 
and then evidence may be given as to 
the correct date of the acknowledgment. 
Though a document with a date stroked 
out by the party may be said to bear a 
date strictly speaking, and therefore not 
be undated, having regard to the obvious 
fact that the parties by striking it out 
have shown that it is not to be the date 
of the document, I think it can hardly 
be correct to calculate the time of ac- 
knowledgment from that date as the true 
date. In this case, as pointed out by 
Mr. Yinayaka Rao for the respondent, it 
is not quite clear whether the lower 
Court’s conclusion regarding the time of 
acknowdedgment is based so much on the 
oral evidence as on an inference from 
Ex. 5. Though oral evidence was ad- 
duced in the case, the conclusion that 
Ex. 3 must be considered to have been 
filed on or after 31st July 1923 is solely 
based on the inference from Ex. 5. If 
this view can be held to be correct as I 
think’ it may well be, then the occasion 
"^PP/ication of Sayad Gulaviali v. 
Mtyabhai (l) does not arise as the true 
date can be proved by other than oral 
vi ence. However it is not necessary 

further" " question any 

The last argument of Mr, Yenkatsubra- 
maniam will be found to be without any 
substance if t he fin ding of the lower 

1. (I902j 26 Bom 128=3 om L R 574. ~ 


Courts is properly understood. It is 
true that the learned Judges have cal- 
culated the period of limitation for the- 
present application from the date of the, 
filing of Ex. 3. ]3ut they have done so 
not because that the date of the filing 
has anything to do with the question 
under S. 19, Lim. Act, but because they 
consider that acknowledgment in the 
absence of other evidence must be held 
to have been made when the document 
was filed; that is all. This is clear from 

the w^ords used by the District Munsif. 
He says: 

It is clear from Ex. 3 that the respondent 
has admitted the present decree debt either on 
31st Juisy 1923 or on some day after that date ” 
(The italics are mine): 

and the learned District Judge has con- 
firmed this opinion of the learned Dis- 
trict Munsif. There is therefore no 
reason fcr calling for a fresh finding as 
to the time when the decree debt was 
acknowledged by the judgment-debtor. 
For the above reasons, this Civil Miscel- 
laneous Second Appeal is dismissed with 
costs. 

P.b.S./m.N. Appeal disviissed. 




Paedalai, J. 

K, Ba?naswami Naicker ?ind anothe? — 
Defendants — Petitioners. 

V. 

Secy, of State — Plaintiff — Opposite- 
Party. 

Civil Revn. Petii. No. 508 of 1931. 
Decided on 1st September 1932, against 
decision of Dist. Munsif, Madura, D/- 
28th February 1931. 

(a) Civil P. C. (1908), S. 2 (17)— Receiver 
to manap property and collect rent on com- 

S *80**” '* officer— Civil P. C. (1908), 

Receiver appointed to collect rents, to manage 
tbe property, to make certain disbursements and 
pay tbe remaining amount to the Court and 
r^unerated by fees or commission is public- 
officer : 136 I C 777 and AIR 1931 Cal 503 

-IP r' o [P 106 0 2] 

(b) Civil P. C. (1908), S. 80-Document, if 

valid notice, must be determined with com- 

mon sense, and after understanding it in 

sense intended by writer and understood by 
receiver. 

In determining whether a particular doeu- 

mfder Th '■®‘l’-^‘sites of a valid notice 
der S. 80, the Court is bound to use common 

LTd iUnTfl“°°‘' document and under 

stand It in a fair and reasonable sense in the- 

unleXd It.*"® ‘ VmTn 

Where a Collector gave a notice to a public 
cer requiring him to do cortaiu acts within 
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a specified time and notified his intention to file 
<i suit otherwise and signed it as a Collector but 
not on behalf of the Secretary of State. 

Held ; that there was sufficient compliance 
with S. 80 : A I ll 1927 P C 17G, ExpL ; 24 
Mad 279 and A I R 1926 Mad 408, Ref. 

[P 108 C 1] 

K. Rajah Ayyar and N. R. Govinda- 
cJia ria? — for Petitioners. 

P. V. Rajainannar for Govt. Pleader 
— for Opposite Party, 

Judgment. — This is a petition by the 
defendants in a suit brought by the 
Secretary of State in the Court of the 
District Munsif of Madura in which tlie 
petitioners took tlie preliminary objec- 
tion that tliey were public officers within 
t he mean ing of S. 80, Civil P. C., and 
were entitled to notice under that sec- 
tion of the suit but that they had re- 
ceived no such notice and so the suit 
was incompetent. The District Munsif 
rejected this contention holding that 
though the defendants are public officers, 
tlie notices marked Exs. A and B were 
sufficient compliance with the section 
and also, though rather hesitatingly, that 
tlie suit did not embrace official acts 
and therefore miglit be maintained even 
though no notice was sent. It is not 
necessary to deal with the second half 
of tlie above opinion if the Munsif’s order 
can be supported on the first. The de- 
fendants are respectively the zamindar 
of Ammayanaickanur (defendant l) who 
was himself appointed a receiver to col- 
lect the rents and other incomes of the 
zamindari, and a vakil of the Court (de- 
fendant 2) who wasafterwards appointed 
additional receiver for the same purpose 
aiiparently liecause defendant I’s solo 
roceiver.'ldp was not functioning satis- 
factorily. These two receivers were re- 
ceiving rents and profits of the zamindari 
for the jiurposc of satisfying certain ere- 
ditors wlio liad taken out execution of 
decrees obtained against the zamindar. 
The order of appointment of defendant 2 
empowered him to lie in entire charge of 
1 he management of the zamindari and to 
])C 1 ‘csponsiblc for the due collection of 
all other incomes of the zamindari, to 
keep proi)er accounts, to pay out of the 
income Its. 1,000 to the zamindari-ro- 
ceiver as liis montly allowance and to 
pay the balance into Court for payment 
of the decree- holders. 

The first point is whether these two 
defendants are public officers and on this 
Ihere can bo no serious dispute in view 


of the language of S. 2, Cl. 17, sub-Cls. (d-^ 
and (h), Civil P. C. In the words o^ 
sub-Cl. (d) they are persons especially 
authorised by a Court of justice to per- 
form the duty of taking charge and dis- 
posing of property. In the words of sub- 
Cl. (h) they are (at least defendant 2 is) 
officers remunerated by fees or commis- 
sion for the performance of the publicl 
duty of execution of the Court’s decree, 
in this case by taking charge of the 
debtor’s property and disposing of it ac-| 
cording to the orders of the Court. In 
Krishnasiuami Sastri v. Syed Ahmed (l), 
the question whether receivers appointed 
under O. 40, R. 1 were public officers 
was not disputed and in my opinion 
rightly so. To the same effect is /a (/a- 
dischandra Deo v. Dehendraprasad (2). 

I therefore think that the District Munsif ^ 
was right on this point. 

The only remaining point is whether 
the notices, Exs. A and B, sufficiently 
comply with the requirements of S. 80. 
The language of the judgment of their 
Lordships of the Privy Council in Bag- 
cliajid Dagadusa v. Secy, of State (3), 
was prayed in aid in the lower Court and 
has been to a certain extent relied upon 
in this for the proposition that the sec- 
tion is express, explicit, and mandatory, 
and admits of no implications or excep- 
tions and that therefore the examination 
whether it has been complied with must 
be strictly carried out. The passage in 
which the words referred to occur is 
where their I^ord ships are summarising 
the view of other High Courts than 
Bombay. It is a summary of the reason- 
ing on which those High Courts held 
that S. 80 applies to all kinds of suits 
including those for injunction. No doubt 
their Tjordships later on say that the 
reasoning which they had summarised in 
the previous passage is right; but to use 
the words mentioned as containing a clue 
to the method of determining whether 
the elements necessary to constitute good 
notice under S. 80 exist in a particular 
document would bo doing violence not 
only to the language but to tlie intention 
of their JiOrdships. I consider myself 
at liberty notwithstanding the words 
imputed to their liordships to determine 

1. (1931) 130 I C 777. 

2. A I ll 1931 Cal 503=132 I 0 631=58 Cal 

850. 

3. A I ll 1927 P C 176=104 I C 257=51 

I A 338=51 Bom 725 (PC), 
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the question in the light of decisions 
germane to the subject. There are several 
of them, but it is sufficient to refer to 
decisions of our own Court such as Secy, 
of State V. Perumal Pillai (4) and Ven- 
kata RamakrisJina Ayyar v. Secy, of State 
(5). The substance of it all is that in 
determining whether a particular docu- 
ment satisfies the requisites of S. 80 we 
are not bound to abandon all common 
sense, but on the contrary we must look 
at the document and understand it in a 
fair and reasonable sense in the way in 
which the writer meant and the addressee 
understood it. The correspondence on 
the subject of this case has been referred 
to by the Munsif and it is not necessary 
for me to refer to it again. For many 
years-the Mattapparai tank in the Am- 
mayanaickanur zamindari was in the 
opinion of the Local Government autho- 


rities a source of danger to the Periyar 
main canal owing to its being kept in a 
breached condition causing, I suppose, 
floods and inundations into the canal. 
The Collector had been pressing the 
-zamindar to put the tank in good order 
-and the suit was brought after years 
of correspondence when the zamindari 
happened to be in charge of the zamindar 
^nd a lawyer as receivers because the 
necessary steps were not taken. Of the 
two documents Exs. A and B, which are 
put forward as constituting sufficient 
notices, Ex. A is dated 2nd February 
1926, which says : 

‘ Please take notice that you are requested to 
execute the repairs mentioned in the estimate 
within a period of six months as repairs are 
necessary to prevent all reasonable risk of danger 
to the Periyar main canal failing which le^al 
proceedings will be taken against you,” ° 

Then follows the list of repairs to be 
executed to the Mattapparai tank to pre- 
vent danger to the Periyar main canal 
and four items of works are mentioned. 
The document is addressed to the zamin- 
dar, defendant 1 when he was sole re- 
ceiver and is signed on behalf of the 
Collector of Madura. The original which 
must be with defendant 1, was not pro- 

^ A, being the office 

copy. Ex. B IS addressed to both defen- 
dants 1 and 2 described respectively as 
zamindar and Eeoeiver and Additional 

• The document is headed : 

Nilakottal Taluk Zamin 
IMattaparai village-Mattapparal Taluk-Con- 

■ £ervanc 3 ^ — suit filing of.” 

4. (L901) 24 Mad 279=11 M L J ll?" 

5, A I R 1926 Mad 408=91 I C 368, ' 


This part of official correspondence, as 
is familiar to those conversant with it, 
is a precis of the subject-matter of the 
communication which follows. The body 
of the letter reads : 

“ A copy of the plan and estimate showing 
the nature of repairs to be carried out to the 
Mattapparai tank of Zamin Mattapparai village 
attached to Ammayanaickanur zamindari is 
herewith sent.” 

“2. Please take notice that you are requested 
to execute the repairs mentioned in the estimate 
within a period of six months as repairs are 
necessary to prevent all reasonable risk of danger 
to the Periyar main canal failing which legal 
proceedings will be taken against you. It is 
signed “E. B. Cobbald, 28th July 1929, Collector.” 

It is objected thsit this notice does not 
comply with S. 80 because it does not 
mention the three matters to be men- 
tioned in it, viz. (l) cause of action, (2) 
name, description and place of residence 
of the plaintiff, and (3) relief. As to the 
cause of action, in both the documents 
it is in my opinion sufficiently stated as 
the necessity for repairs to the Mattap- 
parai tank to prevent reasonable risk of 
danger to the Periyar main canal. As to 
the name, description and residence of 
the plaintiff the objection that the plain- 
tiff is the Secretary of State and that 
that official is not mentioned at all not 
to speak of his residence being omitted, 
is, though literally plausible, not of sub- 
stantial weight. It must not be forgotten 
that S. 80 is drawn as it had necessarily 
to be drawn so as to suit the vast 
majority of cases that arise under it, viz., 
suits by non-officials aggrieved by the ac- 
tion of Government or by officers against 
the latter for redress and it is reasonable 
in such cases where the plaintiff is a 
private party that his name, his descrip- 
tion and place of residence should be 
known and stated. It is not that there 
is an exception in favour of the Secre- 
tary of State as to the contents of the 
statutory notice where he is suing as 
plaintiff. But the point is only how we 
are to understand, whether a particular 
document said to be sent in the name of 
or on behalf of the Secretary of State 
was really so sent and says so with 
sufficient clearness to give notice to the 
defendants. It was in a case about the 
address of the plaintiff that Chief Baron 
Pollock said in Jojies v. Nicholla (6) that 
we must import a little common sense 
into notices of this kind,” and that was 
with refer ence to a private individual. 

6. (1822) 1 New Sess Gas 524=13 M & W 361. 
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1 think we might import alittlo common 
senf?e in detorniining wliether Exs. A and 

do really convey the name, description 
and i^laco ol residences of this plaintifT. 
!ln my opinion they do and it is note- 
iwnrthy that this particular objection was 
,not pointedly taken before the i\lunsif 
and as this is a question in revision I 
have no hesitat ion in taking the view 
which the lower Court did. 

Then as regards the relief, there seemed 
at first sight a little moi-e ground for the 
complaint that Ex. Jl does not mention 
the relief at all. ]^ut when B is 

read as !i whole it b(!comes clear tiuitthc 
legal proceedings numtioned as int(>nded 
was a suit, and also r(\ading paras. 1 and 
'I togetlu'r that t lu* relief for which t he 
suit was intended to be l)rought was to 
get the repairs carried out as mentioned 
in the plan and the (‘stimates which 
were enclosed with ]'^x. B. As a matter 
of fact para. 7 of the j)laint contains as 
relief the enumeration of the very repairs 
which the d(if(*ndants were called upon 
to execute in Ex. B. That being so I am 
junable to say that the Distr ict IMunsif 
lerred in saying that Exs. A and P> are, 
jand B especially is, suDiciont notice of 
iSuit. T’luj p(*tition therefore fails and 
iTiust be dismissr'd with costs. 

(’. U.S./.M.N. Petition di sm i . 
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Anaktakpisitna Ay yah, J. 

Palaniax)pan Chettiar and others — 
] )ofetidants — Petitioners. 

V. 

Setiiclii and others — PlaintilTs — ()p[)o- 
^ite l^arties. 

Civil Jtevn. Peln. No. 518 of 1931, De- 
cided on *J9th March 1932, against order 
r)f Dist. Judge, Aladui’a, D/- 14tli October 
1930. 

Court-fees Act (1870), Sch. 2, Art. 17 (a) — 
Reversioner’s suit for declaring alienation 
by widow not binding on them decreed — 
Transferee held entitled to certain sum from 
ultimate reversioners — Receiver ordered to 
be appointed on happening of contingent 
event — Transferee appealing against whole 
decree and claiming larger sum — Court-fees 
payable are under Art. 17 (a) for all reliefs. 

A suit by a revorsioner for a doclaration that 
a release deed exeeiiled by the widow was not 
binding on him was decreed with a condition 
that the ultimate re\ ersioner will have to pay a 
certain sum lo tlie transf(uees under th(.‘ release 
deed for their improvements. The liansferoos 
appealed impugning the wlioh; of the declaratory 
decree and claiming in the alternative a larger 
amount than was awarded to them. 'Fho decree 


had also directed the appointment of receiver 
on the happening of a contingent event. This 
was also challenged. 

Held : that the proper court-fee payable was 
under Art. 17 (A) and not on the amount 
claimed in appeal and a separate court-fee for 
relief against lire appointment of receiver was 
also pavable under Art. 17 (A) : SIC 459 ; 

A I R '1928 Mad 929, Jppf ; A I R 192S 
Mad G78, R(l on. [P 110 C 1] 

A. Nagaswami Ayi/ar and P. N. Apjyit- 
sivayni Ayi/ai — for Petitioners. 

V . Raynaswiivii Ayyar for K. Bajah 
Aytfat — for O])])osite Parties. 

judgment. — In O. S. No. 430 of 1927 
on tlie tile of the District Alunsif’s Court 
of Melur the iilaintitY sued for a declara- 
tion that a release deed executed by the- 
widow, defendant o, in favour of the re- 
versioners, defendants 1 to 4, was not 
valid, for the appointment of a receiver 
of Iho estate of the last male holder in- 
herited by liis widow, defendant 5, and 
subsequently said to be in the possession- 
of defendants 1 to 4, and also for direc- 
tions to defendants 1 to 4 to rebuild a 
house belonging to tlie estate, alleged to 
have been damaged or pulled down by 
defendants 1 to 4. The plaintiiT is the 
daughter of defendant 5 and is the sister 
of defendant (>. Defendants 1 to 4 are 
said to bo the gnatis of the husband of 
defendant 5. The learned District Alunsif 
passed a decree declaring that the ulti- 
mate reversioners would not ho bound by 
the release deed executed by defendant 5 
in favour of defendants 1 to 4 hut that 
they would ho hound to pay the defendants 
1 to 4 the sum of Ks. 1,188-4-0 which 
defendants 1 to 4 were found to have 
spent to the bene lit of the last male hol- 
der’s estate. The decree also stated that 
the plaintiiV would ho entitled to apply 
for the appointment of a receiver in the 
event of thodismissal by the Court of Suit 
No. 627 of 1929 instituted by defendant 
5 against defendants 1 to 4 for certain 
reliefs concerning the '■ release deed exc- 
cuted by her. Defendants 1 to 4 ap- 
pealed to the District Court against the 
decree passed by (ho District Munsif. 
The question arose in the aj^pellate Court 
as to the proper court-fee ]>ayahleon the 
Memorandum of Ajq>eal. The learned 
District Judge, as 1 understand hisordoi\ 
found tlrat inrespeetof the relief granted 
by I bo District ^^unsif concerning the 
ajipointment of a receiver, a court-fee of 
-Ps. IT) has to be paid under Art. 17 (a), 
Sch. 2, Court-fees .\et. As regards an- 
other praytM* in the appeal Memo, which 
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the learned District Judge calls “the 
-counter claim of the appellants,” he dir- 
ected as follows : 

“Appellants will pay court-fee on the amount 
awarded in the lower Court -(Rs. 1,188-4-0) and 
on the amount in excess claimed (Rs. 909-12-0).“ 

Defendants 1 to 3, appellants in the 
lower appellate Court, have filed the 
present revision petition against the 
order passed by the District Judge. It 
was argued by the learned advocate for 
the petitioners that the learned District 
Judge was in error in directing the ap- 
pellants to pay court-fee on the amount 
awarded to them by the trial Court 
(Rs. 1,188-4-0), and on the amount in 
excess claimed by them in appeal Rupees 
909-12-0. As the learned District Judge 
has not fully discussed that aspect of the 
question, I am inclined to think that 
what he probably intended to order was 
that the appellants should pay court-fee 
'•only on the difference between the 
amount claimed by them in the first 
Court and the amount awarded to them 
by the decree of the District Munsif; but 
1 must admit that on the face of the 
order of the learned District Judge, it 
would seem as if he directed the peti- 
tioners to pay the court-fee both on 
Rs.- 1,188-4-0 and Rs. 909-12-0, In my 
opinion the learned District Judge was 
clearly in error in directing the court-fee 
to be paid on both the amounts. I fail 
to see how defendants 1 to 4 could be 
directed to pay court-fee in respect of 
Rs. 1,188-4-0 for which they had already 
got a decree in the first Court. However 
having regard to the view I take about 
that main declaration claimed by the 
plaintiff, I think that defendants 1 to 4 
need not pay court-fee on either of the 
two amounts mentioned in the order of 
the learned District Judge. 

As already mentioned the suit was one 
foi a declaration that a release deed exe- 
cuted by defendant 5 in favour of defen- 
dants 1 to 4 would not be binding on the 
uUimate reversioners. On such a plaint 

/T! payable is Rs. 15 under 

Art. 17, Court-fees Act, seeing that the 

suit was filed in the District Munsif ’s 

decree granted bv 
the District Munsif ^ave a declaration 

(though a qualified one) in favour of the 
plaintiff. As I understand the appeal 
memorandum filed by defendants 1 to 4 
they impugn the whole of the declara- 
tory decree granted by the trial Court. 


That h hng so, the court-fee payable in 
respect of this portion of the claim could 
be only that payable in respect of a de- 
claratory relief, under Art. 17, Cl. (a), 
Sch. 2, Court-fees Act. It is no doubt 
true that the defendants raised an alter- 
native ground of appeal, namely, that 
even in case the Court should hold that 
the plaintiff would be entitled to a de- 
claration, the declaration should not be 
entirely unconditional but should be one 
subject to a condition that the ultimate 
reversioners should pay the defendants a 
certain sum of money. In such a case I 
think, the principle applicable is one 
similar to the rule laid down in Schharan 
V. EdcJidVdTi (l) and PdihuTTiTiid Umvid 

V. A. Mohideen, A. J. B. 1928 Mdd. 929. 
Cases from Malabar have come before 
this Court where the plaintiffs seek re- 
lief in ejectment, omd the defendants in 
possession not only raise pleas against 
the right of the plaintiff to eject but also 
claim compensation for improvements in 
case the Court should direct the eject- 
ment. In such cases it has been held 
that when the defendant prefers an ap- 
peal against the decree in ejectment 
passed by the trial Court, which also 
directs the plaintiff to pay a certain 
amount of money as compensation for im- 
provements or otherwise due to the de- 
fendants, the court-fee payable ^on the 
appeal should be calculated on the basis 
of the plaint in an ejectment suit as the 
defendant in appeal has raised objection 
to the decree in ejectment altogether. 

The circunistance that he also raised 
a ground claiming a larger amount for 
compensation due to him, has been held 
not to alter the real nature of the suit or 
the appeal. In fact in Sekhdvdn v. Ea- 
chdTdu (l) the defendant preferred an 
appeal and contended that the whole suit 
should be dismissed, though he also 
claimed a very large amount as due to 
him for value of improvements in case 
the decree in ejectment was ultimately 
confirmed. This Court has held that not- 
withstanding the subsidiary prayer which 
will arise only in the alternative when 
his contention as regards the ejectment 
is overruled,' the proper amount of court- 
fee payable is that leviable in a suit in 
ejectment and that the defendant-appel- 
lant need not pay any court-fee calcu- 
lated on the value of the improvements 
relating to which he has taken a ground 
1. (1910; 3 I G 459. 


110 Madras 


Pedda Subba Eao V. Ankamma 


1933 


of appeal. When however the plaintiff 
who has obtained a decree in ejectment 
prefers aii appeal questioning only the 
amount that lias ])een directed to be paid 
l)y him to the defendant, then there are 
some cases which were cited to me which 
hold that in such cases the plaintiff-ap- 
pcllrint should value the appeal accord- 
ing t o the amount to which he has raised 
a dispute. But the present case is one 
where defendants 1 to 4 oppose the grant 
of any declaratory decree at all ; and 
that l)eing so, I think the principle of 
tlie cases I have mentioned applies to the 
present case ; and I am of opinion that 
appellants 1 to 4 were bound to pay 
|court-fee of Rs. 15 only under Art. 17 (a), 
Sell. 2, Court-fees Act, and that they 
need not pay any additional court-fee in 
respect of any portion of what the learned 
Judge calls “the counter claim of the de- 
fendants.” This disposes of the main 
question that was argued before me. The 
learned advocate for the petitioner raised 
another question as to the amount of court- 
fee payable in respect of the relief by way 
of the appointment of a receiver mentioned 
in the decree of the District Munsif. 

It was argued that the appointment of 
a receiver is a consequential relief, and 
that the same need not be separately 
valued, and that the learned District 
Judge was in error in directing the ap- 
pellants to pay the court-fee of Rs. 15 in 
respect of that relief claimed by the de- 
fendants. On reading the decree of the 
trial Court in this case, I find that the 
Court has not in fact directed the ap- 
pointment of a receiver. As I i*ead the 
decree, the Court would seem to have in 
substance declared that a receiver will 
be appointed in case another Suit No. 627 
of 1929, which is pending between the 
defendants to this litigation, was decided 
in a particular way. I think that, having 
regard to the decree passed in this parti- 
cular case and the allegations in the 
plaint, the learned District Judge was 
right in directing the appellant to pay 
court-fee of Rs. 15 in respect of this re- 
lief. The decision of Venkatasubba Rao, 
J., in Karappana Tevar v. Angammal (2), 
also, in my view, supports the decision 
of the learned District Judge on this 
point. No doubt it is possible, as the 
learned Judge observed in Karappana 
Tevar v. Angammal (2), that in parti- 
cular cases the appointrn^nt of a r^eumr 
2. a 1~R 1926 Mad 078=06 I 0 129. 


may be a consequential relief ; but for 
disposing of the case before me I need 
not go into that question in detail, be- 
cause, reading the decree passed by the 
District Munsif in the present case, there 
is, in substance, only a declaratory decree 
granted by him, so far as the prayer re- 
lating to the appointment of a receiver is 
concerned. It therefore seems to me that 
the second contention raised by the 
learned advocate for the petitioners be- 
fore me should fail and the court-fee of 
Rs. 15 fixed by the lower appellate Court 
with reference to that relief will stand. 

The result then is that in respect of 
the first point argued before me, I modify 
the order passed by the learned District 
Judge, and I hold that the petitioners 
need not pay any court-fee in respect of 
any portion of the claim covered by what 
is called “counter claim” by the defen- 
dants, and that the court-fee of Rs. 15 paid 
under Art. 17 (a), Sch. 2, Court-fees Act, 
is enough for that purpose. With regard 
to the court-fee in respect of the relief 
claimed for the appointment of a re- 
ceiver, the lower appellate Court’s order 
is hereby confirmed. In the circum- 
stances I pass no order as to costs in the 
High Court. 

It is mentioned to me tlfat the appel- 
lants in the lower appellate Court have, 
in obedience to that Court’s order, paid 
the court-fee as ordered by the learned 
District Judge. If they have already 
paid any excess court-fee, then they will 
be entitled to apply to that Court for a 
refund of the excess court-fee. 

p.b.S./m.n. Order accordingly, 
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Venkatasubba Rao and Reilly, JJ. 

{Thadapalli) Pedda Subha Eao — Ap- 
pellant. 

v. 

Lavu Anlcamma and anothc) — Respon- 
dents. 

Appeal No. 173 of 1930, Decided on 
2nd September 1932, against order of 
Sub-Judge, Negapatam, D/- 18th Novem- 
ber 1929. 

Civil P. C. (1908), O. 21, R. 16— Decree 
assigned after transfer to another Court — 
Application under R. 16 can be entertained 
by original Court before certificate or re- 
cord is received — Civil P, C. (1908), Ss. 3d 
and 41. 

Whoro a dccroo is transferred for execution to 
another Court and is subsequently assigned and 
the assignee applies to the original Court for 
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recognition of his assignment, there is no necessity 
that the original Court should after entertain- 
ing the assignee decree-holder’s application, as 
must be done, stay its hand until certificates 
have been. received from the transferee Courts or 
the records have been returned : AIR 1922 
Bom. 359; AIR 1914 Mad 435 and AIR 1926 
Mad 431, DisU [P 112 C 1, 2] 

C. S. Venkatachariar and H. Surya-^ 
narayana — for Appellant. 

N. Bama Bao Watrap S, Suhra- 
mania Ayyar — for Respondents. 

Venkatasubba Rao, J. — Mr. Ven- 
katachari for the appellant contends that 
the execution petition should not have 
been treated by the lower Court, as one 
that satisfied the requirements of the 
law. The petition was filed by the as- 
signee decree-holder. It was in the form 
prescribed by the Code and prayed first, 
that the petitioner should be recognised 
as the assignee decree-holder ; secondly, 
that the fact of his being so recognised 
should be communicated to the Kistna 
District Court and the Bapatla Sub- 
Court where the execution of the decree 
was being carried on ; and thirdly, that 
concurrent execution, which had al- 
ready been ordered, should be allowed to 
be proceeded with. Mr. Venkatachari’s 
contention is that, when once a decree is 
transmitted under S. 39 of the Code to 
another Court for execution, no execu- 
tion application can be made to the Court 
which passed the decree, until the certi- 
ficate prescribed by S. 41 has been re- 
ceived by that Court. I am unable to 
follow this argument, for in principle I 
find it diflGicult to understand why the 
original Court is incompetent to entertain 

an application in the absence of the certi- 
ficate under S. 41. Mr. Venkatachari 
says that without the certificate the 
Court will not be in a position to find out 
what the amount due to the petitioner 
is. He forgets that the execution appli- 
cation gives the necessary information 
and the Courts usually act on such 
material as is placed before them. 
Apart from the reason of the thing, the 
learned counsel has not been able to 
point to any provision, which forbids the 
Court to entertain such an application. 
The cases relied upon by him do not sup- 
port him^ in the least. I am not con- 
cerned with the correctness or otherwise 
of the decision in Bangaswami v. Sesh~ 

appa (1). 

1* A I R 1922 Bom 359=47 Bom 66=68 I G 


The petitioner before us is not the 
decree-holder as in that case but the 
decree-holder’s assignee, and under O. 21, 
R. 16, the only Court to which he is en- 
titled to apply for execution, is the 
original Court: in other words, the Court 
which passed the decree. In Maharaja 
of Bobbin V. Narasaraju Pedda (2), 
after the decree had been transmitted to 
the Parvatipur District Munsif’s Court, 
and certain properties had been attached 
by that Court, the decree-holder applied 
to the District Court, without asking for 
concurrent execution, for the sale of the 
properties already attached by the other 
Court. That course was held to be ir- 
regular, and I fail to see how the decision 
has any bearing upon the point we have 
to decide. From Maharaja of Bobbili v. 
Narasaraja Pedda (2) an appeal was 
taken to the Privy Council and its judg- 
ment is reported in Maharaja of Bobbili 
V. Narasaraju Bahadiir (3), All that, 
their Lordships held was that, as the 
property concerned was within the local 
limits of the jurisdiction of the Munsif’s- 
Court and as that property had already 
been attached by that Court, the District 
Court was not the proper Court to exe- 
cute the decree by sale of that property 
and that the proper Court to which the 
application should have been made was- 
the Munsif’s Court. This case again has 
nothing to do with the point now raised. 
The judgment of Devadoss, J., in Ayyavu 
Pillai V. Varadaraja Pillai (4) has also- 
no bearing on the question to be decided. 
That case held that an application totho 
transferee Court by the assignee decree- 
holder, to send back the decree to the 
original Court, is a step in aid of execu- 
tion. I fail to see how that case is in the 
least relevant to the point we have to 
decide. We have here nothing to do with 
the powers of the transferee Court, the 
only question being: 

“ is the execution application made to the 
original Court competent or not ?” 

I am satisfied that Mr. Venkatachari’s - 
contention is not only opposed to princi- 
ple but does not receive the slightest - 
support from the provisions of the Code. 
The appeal is dismissed with costs of the 
assignee decree-holder. 

2. A I R 1914 Mad 435=37 Mad 231=15 I C 

738. 

3. A I R 1916 P C 16=43 I A 238 = 39 Mad. 

640=36 I C 682 (P C). 

4. A I R 1926 Mad 431=92 I C 770. 
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Reilly, J. — I atsvee. Mr. Venkata- 
chariar for the jiid^mont-debtor set out 
in this ai)j)eal to satisfy us that the Sub- 
ordinate Judi^e of Ne^apatam, that is, the 
of the Court which made the 
flo(u*ee, liad no jurisdiction to entertain 
Ihi-^ application of the assif*nee decreo- 
holdiu'. Th(i learned Subordinate Judge 
has disposed of that contention very 
neatly and erf(3ctively in para. 10 of his 
jiulgrnent, in which he says : 

“ In this application the petitioner is not 
praying for any relief which the Court cannot 
grant. He is asking for a relief which onlv this 
Court can grant.” 

In the end Mr. Venkatachariar, as I 
understand him, docs not deny that the 
only Court to whicli tlu) assignee decree- 
holder could go for the recognition of his 
assignment was the Court of the Sub- 
ordinate Judge of Negapatarn. But, being 
unable eventually to dispute that, he has 
tried to persuade us tliat, although the 
Subordinate Judge of Negapatarn could 
properly entertain the assignee decree- 
holder’s application, he could not grant 
the assignee decree-holder’s prayers in 
that ajiplication until the transferee 
Courts, the District Court of Kistna and 
the Court of the Subordinate Judge of 
Bapatla, to which the decree had boon 
previously transferred for execution, had 
reported either that no satisfaction had 
been obtained in their Courts or that 
complete satisfaction had not been ob- 
tained. His eventual contention appears 
to bo that the Subordinate Judge of 
Negapatarn should have stayed his hand 
until the records had come hack from 
those Courts or at any rate until certi- 
ficates had been received from those 
Courts that satisfaction had not been 
icompletely obtained. 


There is no provision in the Code 
that eftoct, and, so far as I can see, 
reported dcci.sion which goes to th; 
length. Even the docisionof Dovadoss, J 
in 50 M , L. J. IIG (4), to whicli wo ha^ 
been referred, does not go so far as that 
nor was that the point which the loarnc 
Judge immediately had to decide. Ar 
there appears to ho no necessity nor re 
son why the Subordinate Judge of Neg 
patam should stay his hand until ho g( 
such coitificates from the transfer! 
Courts. Notice of the assignee dccro 
holder’s application for reciignition of h 
jassignment had to be given to the judj 
merit-debtors, and it was open to the 


to represent to the Subordinate Judge of 
Negapatarn that the decree had been 
completely satisfied or partly satisfied, 
if that was so. They were quite suffici- 
ently protected by the procedure required 
by the Code that notice should be given 
to them. In my opinion Mr. Venkata- 
chariar has not been successful in making 
out either that the law requires or that 
there is any necessity that the original 
Court in such a case should after enter- 
taining the assignee decree-holder’s 
application, as it is now admitted must 
be done, stay its hand until certificates, 
have been received from the transferee 
Courts or the records have been returned. 
In my ojiinion the learned Subordinate 
Judge’s order was right and I agree that 
this appeal should be dismissed with 
costs. 

p.p.S./m.n. Appeal dis7nisssed. 
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Vknkatasubba Rao and Reilly, JJ. 

K, N. Guruswami and others — Ap- 
pellants. 

V. 

Muhammad Khan Sahib — Respon- 
dent. 

Appeal No. 636 of 1928, Decided on 
9th August 1932, against order of Dist. 
Judge, Coimbatore, D/- 28th Juno 1928. 

(a) Civil P. C. (1908), S. 13— Ex parte 
foreign decree in personam against British 
subject not residing there at date of action 
will not be executed by British Courts Civil 
P, C. (1908), S. 44. 

Tho British Courts will not recognize the 
juclgmonts of tho Courts of a foreign country 
passed in an action in personam against a Bri- 
tish subject, not resident in that country at the 
date of tho action, who has noithor appeared in 
tho suit nor submitted to tho jurisdiction of the 
foreign Court. [I* ^ D 

(b) Civil P. C. (1908), S. 13— Entering into 
partnership in foreign country is not sub- 
mission to its jurisdiction in matters con- 
nected with partnership. 

By tho fact of entering into a partnership in a 
foreign country a person does not bind himself 
to submit to tho jurisdiction of the Courts of 
that country, in regard to matters arising lu 
connexion with that ^ partnership : EfnanxiBl'^* 
Symon (1908), 1 KB 302, Foil; 22 Cal 222 (P C) 
and 20 Mad 112, Rfl oju [P 113 C 2J 

B. So7iiayya — for Appellants. 

B, Sitara7na Ixao — for Respondent. 

Venkatasubba Rao, J. — This appeal 

raises a question as to the effect of an 
ex parto judgment passed by a foreign 
Court against an absent foreigner. The 
facts may bo briefly stated. The appel- 
lants are subjects of the Mysore State 
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and they filed a suit in the District Court 
of Bengalore against three defendants the 
last of whom is the respondent before us. 
The suit was based upon a promissory 
note alleged to have been executed by 
them and also upon a contract, which 
they were staked to have entered into. 
Defendant 3 (the respondent) was a Bri- 
tish subject and was residing at the time 
of the suit in the District of Coimbatore, 
where (the appellants allege, though this 
fact is denied) he was served with the 
summons in the suit. He however did 
not appear, but a judgment was passed 
by the Bangalore Court against him also. 
This foreign decree [the appellants sought 
to execute in the lower Court, but the 
learned Judge refused their application 
under S. 13, Civil P. C., holding that it 
was passed without jurisdiction. The 
appellants question in this appeal the cor- 
rectness of the order made. It is settled 
law, that the British Courts will not re- 
cognize the judgments of the Courts of 
a foreign country passed inaction in per- 
sonam against a British subject, not re- 
sident in that country at the date of the 
action, who has neither appeared in the 
suit nor submitted to the jurisdiction of 
the foreign Court. 

But Mr. Somayya, the appellants’ 
learned counsel, asks us to assume cer- 
tain facts and for the purpose of this 
judgment, those facts may be assumed. 
Mr. Somayya’s complaint is that the 
lower Court has not given him an op- 
portunity of proving those facts; but in 
the view we take, even assuming that 
the facts alleged are true, the learned 
counsel’s contention cannot prevail. The 
facts alleged by him are these: the three 
defendants were a f rm of partners carry- 
ing on business within the State of 
Mysore, that the partnership was subsist- 
ing on the date of the action and that the 
«uit related to certain dealings with that 
firm. On these facts, it is contended 
that defendant 3 must be deemed to have 
submitted to the jurisdiction of the 
Bangalore Court. 

The question to decide is: can the in- 
ference be drawn from the facts alleged, 
•that defendant 3 agreed to submit to the 
jurisdiction of the foreign Court ? In 
NdlldhdTuppd Ghettidr v. JMuhdmfridd 
Iburdm Sdheh (I) a somewhat similar con- 
tention was raised. The argument there 
was twofold: that the defendant, bv car 
1. (1897) 20 Mad 112=7 M L J 76. " 
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rying on business through his partners at 
Kandy, should first be regarded as con- 
structively resident there; and secondly, 
as having impliedly bound himself to 
submit to the jurisdiction of the Court 
under the protection of which his busi- 
ness was being carried on. The second 
contention shows that the dealings to 
which the suit related were not with the 
defendant individually, but with the 
partnership of which he was a member. 
But a later case, to which I shall presen- 
tly refer, puts it beyond doubt that this 
makes no difference. The contentions 
were overruled and it was held that the 
Court at Kandy had no jurisdiction over 
the defendant. The point now raised 
has been more fully considered by the 
Court of appeal in England in Emdnnel 
V. Symon (2). There it was argued that, 
by the fact of entering into a partnership 
ill a foreign country, the defendant 
bound himself to submit to the jurisdic- 
tion of the Courts of that country, in re- 
gard to matters arising in connexion 
with that partnership. The Court nega- 
tived that argument and explained the 
case of Copin v. Addmson (3), Lord 
Alverston, C. J., thus observes: 

“The judgment in that case went in favour 
of the plaintiff because the defendant had ex- 
pressly agreed to submit to the jurisdiction of 
the foreign Court. And in the Court of appeal 
the judgment of Lord Cairns proceeded on that 
footing and he refrained from deciding the ques- 
tion whether the mere fact of becoming a share- 
holder in a French Company conferred jurisdic- 
tion upon the Courts of France." 

Kennedy, L. J., points out that the 
effect of the decision of the Judicial 
Committee in Gnruddijdl Singh v. The 
Rdjdh of Fdridkote (4) is that the mere 
fact that a person enters into a contract 
in a foreign country, does not lead to the 
inference that he agrees to be bound by 
the decisions of the Courts of that coun- 
try. Having said so, he goes on to say 
that in this respect, there is no distinc- 
tion between entering into an ordinary 

contract and contract of partnership. 

“It is contended," says Kennedy, L. J., “that 
there may be some difference between a contract 
to be fulfilled for the immediate benefit of the 
promisee, e. g., a contract for the sale of goods, 
and the contract contained in articles of partner- 
ship; but I can see no true line of distinction 
between the two cases." 

2. (1908) 1 KB 302=77 L J K B 180=98 L T 
304=24 T L R 86. 

8. (1874) 9 Ex 346=43 L J Ex 161=31 L T 

94.9 — 99 W T? 

4. (1894) 22 Cal 222=21 I A 171=6 Sar 603= 
(1894) AC 670 (P C). 
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In the opinion ul Kennedy, L. J., also 
('opin V. A(l<i7n'sO)i (d) is not an authority 
lui the proposition that a person, l)y the 
rr»ere faet of heooinin^ a shareholder in a 
lorei^n company, aL'rc(3S to he bound by 
tdie decision of t lie foroi^^n Coiii-t. These 
anthoritdes very clearly show that the 
ajitiellants’ contention cannot [irevail and 
this appeal must be dismissed with costs. 

Reilly, J.— I ayreo. In my ojiinion the 
matter is concluded hy Gurufhiyal SiiKjJi 
V. liajdh o f ]' (I n (fkntr (4) p..nd Nalla 
Karu]»piin Ch^thary. Muhamynad Ibn- 
ravi Sahrb (IJ. 

P.P.S. jM.N. App>c(il d i sju i ^sed . 
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\ ENKATASGPFiA UaO AND ReiIjLY, J.T. 

P. liama Naidu and others — riaintilTs 
— Appellants. 

V. 

liaiujayya Naidu and others — Defen- 
dants — Respondents. 

Apiioal No. 21)4 of 1928, Decided on 
lOtli Auyust 1932. 

(a) Succession Act (1925), S. 222— Applica- 
tion for probate by executor — Any beneficiary 
can intervene — Proceedings are in represen- 
tative character— Death of executor— Bene- 
ficiaries can continue proceedings — Civil 
P. C. (1908). O. 1, R. 8 and O. 22, R. 3. 

An executor who pray.s for probate prays in 
form for .sornctliing which can be granted to no 
one else. I5ut the essence of the proceedings is 
that he seeks to establish a will, not for him- 
Hclf, but as the representative of those who take 
benefits unde r it. If lie fails in his duty, any 
of tho.se whom he represents may intervene to 
carry on the proceedings, having in ofTect by re- 
presentation through the executor been a party 
to the proceedings from the outset. Hence, if 
in the course of the proceedings in original 
Court or in appeal the executor drops out 
through death, it follows that any of those ho 
has represented may similarly carry on the pro- 
ceedings with the unessential modification that 
the prayer muust then be for letters of adminis- 
tration witli the will annexed ; 80 Cal. 799* 

Cal. 80‘2, Not Poll. : A. I. R. 1915/’. C. I 24 ’ 
Appl . (Rise law referred. [I’ll? 0 2] 

(b) Evidence Act (1872), S. 4l~y)ueare. 
Queare VVlicthcr a judgment refusing pro- 
bate of a will is a judgment in rem [P 110 C 2] 

Advocate-General and M, Venkata Sub- 
lah — for Appellants. 

S. Varadacharia r and li. liajagopala 
Ayya7i(jar—{ov Respondents. 

yeyikatasubba Rao^ J. — One Rama 
Naidu applied in the lower Court for 
probate of the will <of the deceased. Cer- 
tain persons entered a caveat and the 
proceeding became a contentious one. 
The lower Court, holding that the will 
has not been proved to be genuine, re- 


fused probate and Rama Naidu filed the- 
present appeal and died before the hear- 
ing. His sons have been brought on the 
record and an objection has been taken, 
as to their legal competence to jirosecute- 
the appeal, and that is the first question, 
we liave to decide. 

Rama Naidu besides being the executor* 
is also the residuary legatee. We cannot 
as a Court of probate decide questions of 
construction ; but it is not disputed 
that, in any view, Rama Naidu’s sons 
won Id be heneliciarics. If the estate 
taken hy the deceased was an absoluto- 
one, his sons, on his deatli, became enti- 
tled to the legacy as his heirs; if, on the* 
other hand, the bequest is to be con- 
strued as conferring on liim only a life 
estate, the sons, hy reason of the words 
his male descendants,” would take the. 
legacy in their own right. In either 
case, the sons of Rama Naidu are persona; 
entitled to a benefit under the will. The 
decision on the point raised depends up- 
on the view tlie Court takes of the true 
nature of the sons’ aiiplication. Is that 
to he regarded as an application under 
O. 22, Civil R. C. ? It is necessary for 
the sons to make out that the right to 
sue in sucli a proceeding survives and 
that the\ are their father’s legal repre- 
sentatives ? An applicant under 0. 22^ 
R. 3, must establish these two iiositions: 
lirst, that the right to sue survives 
secondly, that ho is the plaintitY’s legal 
representative. If the original plaintift 
in tiling the petition in his cliaractor as 
executor represented the estate of the' 
deceased testator, then, on his death, hia. 
right may fairly bo said to have devolved, 
upon his sons. This follows from the- 
construction which the Judicial Com- 
niittee was disposed to place in \ eyikata - 
narayana Pillai y. Subbayfwial (l), xipon 
the expression “ legal representative,” 
when a contingent reversioner applied to. 
ho suhstitutod in appeal in the place of 
the deceased iiresumptivc reversioner. 
Rut, in my opinion, this is an inquiry 
wliich need not bo pursued, for the ap- 
jilicant’s right stands indeiiendent of 
C. 22, and this position, if realized, will 
clear the way of much irrelevant discus- 
sion. 

The question is not — have the appli- 
cants a right to he substituted ?; but is 
much more fundamental : have they a 

1. A I uTuib P 0 T 1^8=42 I A.' 

126=38 Mad 40G (P. C.). 
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right to intervene at any stage of the 
proceedings ? If they can come in at 
any time, the fact that the original i)eti- 
tioner has died can be of no consequence. 
Nor does it in principle make any differ- 
ence whether they seek to intervene be- 
fore or after the judgment was rendered 
by the first Court. The question then 
resolves itself into this : Is a proceed- 
ing for the grant of probate (or letters 
of administration with a copy of the 
will annexed) a representative one ; in 
other words, is the person who has com- 
menced it to be regarded as having done 
so in his representative or merely in- 
dividual character ? In considering this 
question there are two distinct matters 
which must not be confused. The right 
which a petitioner in such a proceeding 
asserts is in one sense an individual or a 
personal right. But because he asserts a 
personal right, the proceeding does not 
become one for his personal benefit. An 
executor applies for probate, for in- 
stance, on the strength of his special 
right, which he derives from his appoint- 
ment under the will. But is the pro- 
ceeding on that account to be regarded 
as having been initiated by him in his 
individual character ? He may often 
possess no beneficial interest and his 
right may rest on no more than a bare 
legal title. 

The proper view to take is that his 
object in commencing the proceeding is 
to get an adjudication in the interests 
not only of himself but of others, that 
the will propounded is genuine and 
valid. In inviting the Court to pronounce 
in favour of the will, the executor is 
acting in a representative capacity, that 
is to say, for the benefit of the whole 
cjlass of persons, including himself, in- 
terested in having it established. The 
position of a petitioner for probate is not 
dissimilar to that of a plaintiff under 
O. 1, R. 8, Civil P. C. What that rule 
contemplates is a common interest and 
in the case of a petition for probate 
there is an identity of interest on the 
part of the whole body of persons claim- 
ing under the will. One of the neces- 
sary incidents of a representative suit 
is that any person for whose bene- 
fit it is instituted may intervene and 
ask to be made a party: O. 1, R. 8, 
Cl. 2. If a petition for probate stands 
on a footing similar to that of a repre- 
sentative suit, it is right in principle to 


extend the analogy and iiold that any 
legatee or beneficiary may, on a ju'oper 
case being made out, intervene at any 
stage and claim to come on the record. 
True, an executor wlien applying for pro- 
bate does not purport to act under O. 1, 
R. 8. This remark applies equally to a 
presumptive reversioner who brings a 
suit in the lifetime of a Hindu widow 
for getting rid of an adoption or an alien- 
ation made by lier. Nevertheless, the 
Judicial Committee has held in the case 
relied upon by the learned Advocate- 
General, Venkatanarayana Pillai v. Sub^ 
bammal (l), that on the death of the 
presumptive reversioner, the person next 
entitled to the reversion can be substitu- 
ted in his place, on the ground that the 
presumptive reversioner’s suit must be 
deemed to be a representative one. In 
that case, the Judicial Committee re- 
frained from deciding whether or not the 
adjudication in such a suit would operate 
as res judicata against the contingent 
reversioners not parties ‘eo nomine’ to the 
action. But in a later case, Kesko Pra^ 
sad Singh v. Sheo Prakash(2), they point 
out that from the view taken by them 
in the earlier case, Venkatanarayana^ 
Pillai v. Subbammal (l), the conclusion 
necessarily follows that the judgment in 
the presumptive reversioner’s suit is bind- 
ing even as between the persons not 
directly parties to the previous suit. 

The two questions, the right to inter- 
vene and the binding character of the 
judgment as res judicata, are, as Mr. 
Yaradachari rightly points out, inter- 
dependent. Are the legatees entitled to 
intervene? If they are, the judgment 
given in their absence, would be binding 
upon them as res judicata. Does the ad- 
judication operate as res judicata? If it 
does, surely, they would have a right to 
intervene, for it would be unjust to hold 
that they would be bound by the judg- 
ment and yet deny to them the right 
of intervention. Expl. 6, S. 11, Civil 
P. C., recognizes this principle and pro- 
vides that judgments in representative 
actions bind also persons who are con- 
structively parties. 

Mr. Yaradachari, for the respondent, 
relies principally upon two cases of the 
Calcutta High Court. In Sarat Chendra 
V. Mani Mohan (3), the applicati on for 

2. A I R 1924 P G 247=82 I C 962=51 I A 
381=46 All 831 (P C). 
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tlie L;nint. was made by the residuary 
legatee who died j^ending tlie suit. On 
his death, his widow applied for being 
sul)stituted. In refusing her request, 
Harrington, T., observes tliat the right 
to represent tlie estate has not devolved 
upon her. This case was followed by 
Greaves, T., in Harihhuslian v. Man- 
YnaiiioJiotJi (4). It was the son of the 
original ap})licant, the residuary legatee, 
that applied to l)e made a party, and liis 
application was similarly rejected. In 
these two ca^es, the question was not 
j)resented to the Icinned Tudges in the 
form in wliicli we are now considering it. 
Tlie only contention put forward w'as, 
that the applicants were entitled to be 
substituted under 0. 22, R. 3. It w^as 
not argued that they liad a larger right 
flow’ing from the nature of the proceed- 
ing, namely, a right to intervene at any 
stage. Nt. Phakni v. Mt. Mcnki (o), on 
which the applicants rely, supports their 
contention. The facts in that case w’ere 
similar to those in the present, and it was 
held that the heir could he substituted. 
The conclusion, although based on a 
ground different from what we are adopt- 
ing, seems, in my opinion, sound. Tliis 
remark applies to another case relied 
on by the applicants, Ckandramani v. 
Bipin Behari (0), where also, on the 
death of the legatee who applied for pro- 
bate, her representatives were substitu- 
ted. Apart from authority, I am satisfied 
on principle that the sons of Rama Naidu 
have been properly brought on the re- 
cord. In tlie course of the argument, my 
learned brother drew attention to a pas- 
sage in Williams on Executors, which 
most clearly and unequivocally supports 
my view. I shall extract that passage: 

“A legatee eaiiDot set up a will after it has 
been litigated between the executor and next of 
kin, or between the executor and the executor of 
another will, and pronounced against, unless he 
can .show the parties agreed to set aside the will 
by fraud or collusion. But if he is afraid the 
executor will not do justice, he may intervene for 
bis interest pending the suit, but apparently 
not after the hearing: ]\'illiavis on Executors 
Edn. 12. VoL 1, ;>. 213.” 

A further question was raised and 
argued, whether a judgment of a probate 
Coui't, if against a will, amounts or not 
to a judgment in rem under S. 41, Evi- 
dence Act. On this point, several cases 


such as Chinnasavii v. Harihar Chan^ 
dra (7), Kalyan Chand Lai Chand v. 
Sitabai (S), Saroda Kanto Das v. Gohindo 
j\Ioha7i Das (9), and Eamani Dehi v. 
Kumxid Bandhu Mukerji (10). have 
been cited at the Bar, but in the view 
I have taken, it becomes unnecessary 
to deal with that question and I there- 
fore refrain from dealing with it. In 
the result, I have come to the con- 
clusion that Rama Naidu s sons have 
been rightly brought on the record and 
arc entitled to prosecute the appeal. 
I shall now deal with the appeal on the 
merits. (PIcre his Lordship considered 
the evidence and came to the conclusion 
that the will was genuine). In the 
result, tlio api>eal is allowed with costs 
throughout. The District Judge is ac- 
cordingly directed to issue under the 
provisions of the Succession Act letters 
of administration with a copy of the will 
annexed to the appellants (the sons of 
Rama Naidu) or any of them as the Dis- 
trict Judge may in his discretion think 
lit. 


BoiUn, /.—I agree with my learned 
brother that it is unnecessary on this 
occasion to express an opinion on the' 
question whether a judgment refusing 
I>robato of a will is a judgment in rem, 
though that question was argued before 
us at some length. On that question 
there is a conflict between the view ex- 
pressed in this Court and the Calcutta 
High Court on the one hand and that of 
the Bombay High Court on the other. 
If Rama Naidu, the plaintilY, when he 
sought to prove the will in his suit for 
probate, was not only assorting his claim 
to bo recognized as executor but can be 
regarded as seeking to establish the will 
as representing all the beneficiaries under 
it, then on his death any other benefi- 
ciary represented by him or any person 
succeeding to a benefit under it through 
his death could continue the proceedings 
either in the original Court or on appeal, 
though the prayer for probate would in 
those circumstances necessarily bo chan- 
ged to one for letters of administration 
with the will annexed. Representative 
suits in this country, in which those who 
are by name on the record light the 

7. (1803) IG Mad 380=3 M L J 121. 

8. A I U 19 U Bom 8=23 IC 326=38 Bom 
309 (F B). 

9. (1910) G I C 912. 

10. (1910) 7 1 C 126. 
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battles and represent the interests, not 
only of themselves, but also of others, 
who are in effect, though not in name, 
parties to the suits from the beginning, 
are not confined to suits in which per- 
mission to represent other persons has 
been obtained under E..8, 0, 1, Civil P.C. 
That was recognized by their Lordships 
of the Privy Council in regard to Hindu 
reversioners in Venkaianarayana Filial 
V. Subhammal (l), Janakiammal v. 
Narayanasami Iyer (ll) and Keslio Pra- 
sad Singh v. Sheo Prakash Ojlia (2); in 
regard to members of the public in- 
terested in a public trust of a religious 
and charitable nature in Paja Ananda 
Pao V. Pam Das Daduram (12), and in 
regard to worshippers in a temple in 
Sankaralinga Nadan v. Pajeswara 
Dorai (13). In England that principle 
was long ago applied to probate proceed- 
ings. In Bittleston v. Clark (14) Sir 
George Lee said: 

“A legatee cannot set up a will after it has 
been litigated between the executor and the 
next of kin and pronounced against, unless he 
can show the parties agreed to set aside the 
will by fraud or collusion, and so the delegates 
held in Lewis v. Bulkeley (16), but a legatee, if 
he is afraid the executor will not do justice, may 
intervene in his own interest,” 

which is in effect quoted in the passage 
taken by my learned brother from Wil- 
liams on Executors. In Hayle v. Hastad 
(16), Sir Herbert Jenner described exe- 
cutors who prayed for probate of a will 
and codicil as 

“in effect representing and protecting the in- 
terests of all the parties benefited under those 
instruments.” 

Mr. Yaradachariar contended that, 
jwhen an executor prays for probate, he 
prays for something which is personal to 
himself, as no one but an executor can 
get probate. That is to look at the mere 
form of the proceedings and to ignore 
their real effect. As Sir Herbert Jenner 
said in the same case, 

‘the executors in the former will represent and 
are the protectors of the legatees under it, being 
specially entrusted by the deceased- with the 
care and management of her property and to see 
her intentions carried into effect;” 


11. AIR 1916 P C 117 = 37 I C 161 — A 
207=39 Mad 634 (P C). 

12. AIR 1921 P C 123 = 62 I C 737 = 48 I C 
12=48 Cal 493 (P C). 

13. (1908) 31 Mad 236=36 I A 176 (P G). 

14. (1766) 2 Lee 248. 

16. (1732) 1 Lee 613 n. 

16. (1836) 1 Curt. 236. 


and again : 

“the executors were bound to the best of their 
ability to defend the interests of the legatees 
under the first will, of which they stood before 
the Court praying probate and which they must 
be taken to have considered as containing the 
last will of their testator and which as much 
it was their duty to see carried into effect ; for 
it is not the interest of the executors but the 
intention of the testator which is to be attended 
to.” 

It cannot be denied that the passage 
I have quoted represents the law in Eng- 
land today. An executor who prays for 
probate prays in form for something 
which can be granted to no one else. 
But the essence of the proceedings is 
that he seeks to establish a will, not for 
himself, but as the representative of 
those who take benefits under it. If he 
fails in his duty, any of those whom he 
represents may intervene to carry on the 
proceedings, having in effect by repre- 
sentation through the executor been a 
party to the proceedings from the outset. 
And, if in the course of the proceedings 
the executor drops out through death, it 
follows that any of those he has repre- 
sented may similarly carry on the pro- 
ceedings with the unessential modifica- 
tion that the prayer must then be for 
letters of administration with the will 
annexed. There is no reason to doubt 
that the position is the same in this 
country. This aspect of the matter, I 
think it is clear, was overlooked in Sarat 
Chandra v. Nani Mohan Banerjee (3) 
and Harihlmshan v. Manmathanaih (4), 
on which Mr. Varadachari relies, where 
the petitions before the Court were dealt 
with as if the only question arising was 
how O. 22 of the Code applied to them. 

I agree that Rama Naidu’s sons are en- 
titled to prosecute his appeal against the 
dismissal of his suit to establish the will. 
On the facts I agree with my learned 
brother. 

P.R.S./m.N. Appeal allowed, 
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Alapati Achutaramana — Plaintiff — 
Petitioner. 

V. 

V asireddi Jagannadham and another 
— Defendants — Opposite Parties. 

Civil Revn. Petn. No. 1098 of 1929, 
Decided on 16th September 1932, against 
decree of Dist. Judge, West Godaveri, 
in A. S. No. 180 of 1928. 
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❖ Evidence Act ( 1872 ). Ss. 58 and 91 — 
Pro-note insufficiently stamped — Execution 
and loan admitted in written statement — 
Decree on note cannot be passed — Loan if 
independent of pro-note decree can be given 
on admission but otherwise mere admission 
does not give plaintiff cause of action — In 
latter case S. 58 does not cure defect — 
Stamp Act ( 1899 ), S. 35 — Contract Act 
( 1872 ). S. 62 — Promissory note. 

In spite of waiver of proof bv an admission 
iindor S. 6S. Evidence Act, a note or other in- 
strument ifisuOicientl y stamped cannot be acted 
upon or decree given upon it; X / R 1914 Mad 
G57, A I II 1932 A/arf G93, UeL on, 

CP 118 C 2] 

Tint wliere there i^ a cause of action complete 
in itself before tlie giving* of the promissory note 
and indep.endcntly of it, the plaintiff would bo 
able to prove it and in such a case tlie admis- 
sion of tlie loan in the written atatemout is 
under S. 58, Evidence Ait. sunieient to waive 
the requirements of further inoof and to onablo 
the plaintiff to sm-cced thereon. lUit if there is 
no sucli cause of action, the mere admission of 
the fact by the defendant cannot give him a. 
cause of action, and that is not a matter cured 
by S. 58 or any other tsoction of the Evidence 
Act: 23 Cnl 851, llcL on. and 7 Cal. 25G, llcf. 

:LI’119C2] 

K , Venhato rayna lla jn — for Peti- 
tionoi'. 

T'. Gnvindorajachari — for Opposite 
Pa) ties. 

Jn(](jyncut. The petitioner’s suit for 
Ps. 400 aivl iuteiost thereon was clis- 
iiiisscd hy the learned District Judge of 
West Godavari on the ground that tlio 
promissory note sued on was inadinissi- 
hie in evidence as it bore only one anna 
stamp instead of two annas stamp and 
that the plaintitPs case which ho at- 
tempted to make hy amendment of tlio 
plaint, tluit the loan was given some 
eight days heforo the note, was not in 
fact true. ConsoQuently, according to the 
learned Judge, the loan and the note be- 
ing contemporaneous, the suit for the 
loan was not maintainable because the 
note was inadmissible: vide Mvthn Sas- 
trnjal v. Visreanatho Vandara San- 
'iiadJii (1), 

In this Court it is contended for tho 
petitioner that the learned Judge failed 
to SCO that both tho note and the loan 
were admitted hy tho rcspondent-d(Ton- 
dant in liis written statement and that 
conseqiumtly hy S. 58, Evidence Act, it 
was not nccossai’y for tho plaintifl-poti- 
tiofuu to prove eithei* the note or tho loan. 
Tho written statement of tho defendant 
does Contain :m express admission of the 


1. A I R 1911 ^[ad C57— 21 1 C 801=38 

Mad COO. 


execution of the promissory note as well 
as an implied admission of the receipt 
of the loan. The petitioner’s contention 
is that in such cases no question of ad- 
missibility of evidence arises because 
evidence is dipctised with of facts admit- 
ted in the pleadings. For the applica- 
tion of that doctrine to this class of 
cases reliance is placed upon the deci- 
sion of Anantakrishna Ayyar, J., in Ali- 
Tiiavr SnJuJio y. S^ihbay'o yi( d ii (2) at 
p. 308 (of 03 M. L. J.). In tiiat case in 
a suit on a promissory note the defen- 
dant in his pleadings admitted execution 
of the note hut ideaded discharge of 
tho note. Tho note was produced in 
evidence and marked apparently without 
question, hut later on the defendant dis- 
covered that the stamp on the note had 
not been cancelled and ho then raised 
the question that the note was invalid 
hy S. 12, Stamp Act. The learned Judge 
on those facts held that S. 58, Evidence 
Act, applied, and t herefore no question 
of admissibility of tho note arose at all. 

In tluit sense the note sued on in this 
case was admitted and no question of 
admissibility therefore arose. But it is 
answered that the learned Judge in Ali- 
mane Sahiba v. K. Subbarayudit (2) did 
not consitlor tho etYect of the language 
of S. 3o, Stamp Act, which says not 
merely that unstamped instruments must 
not ho received in evidence hut that they 
must not ho acted upoi\. It was urged 
that on tho latter part of this language 
it has lioei’i hold in Chenbasa ppa v. 
Lakshman lutmacJta ndra (8), following 
the decisions of the Calcutta High Court, 
tluit in spite of waiver of ]noof hy an 
admission under S. 58, Evidence Act, 
a note or other instrument insutli- 
cicntly stamped cannot Fo acted upon 
or dccroo given upon it. I liavo 
not boon referred to anything to contra- 
diet this and I must therefore hold that 
so far as admission of tho inadmissible 
note is concerned, S. 58, Evidence Act, 
does not avail the petitioner, for in res- 
pect of it no decree can he given on tho 
note as to do so would ho acting upon 
the note. 

But the petitioner has still another 
string to his how, and that is, tho admis- 
sion of the loan. It is said that hy 
reason of that admission, to which no 

2. A I R 1932 Mad 098=130 1 C 486=63 

M L 4 303.’ 

3. (1891) IS Bom .T'9. 
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prohibition under the Stamp Act can 
apply, proof by the plaintiff of the fact 
of the loan being waived, he is entitled 
to a decree because the decision in MutJiu 
Sastrigal v. Visiranatha Pandara San- 
nadhi (l) relied upon by the lower Court 
for refusing to give a decree for the loan 
is based upon the inadmissibility of the 
proof of a loan which is contemporaneous 
with an inadmissible note by S. 91, Evi- 
dence Act. Where therefore there is no 
•question of proof, S. 91 does not come 
into play at all. To this the respon- 
dent’s answer is that the prohibition of 
a decree on a loan which is contemi^o- 
raneous with an inadmissible note is not 
due merely to the difficulty of proof 
created by S. 91, Evidence Act, but some- 
thing more fundamental namely, absence 
of any cause of action independent of the 
note. In brief, tlie respondent’s answer 
is that where there is a loan and a con- 
temporaneous promissory note which is 
inadmissible for want of proper stamp 
there is no cause of action for the loan 
independently of the note. I am not 
able to say, though there are stray ex- 
pressions in the judgment of Sadasiva 
Ayyar, J., in Muthu Sastrigal v. Visioa- 
^ladha Pandara Sannadhi (l) capable of 
"that meaning, that this was the real 
r^round of his decision. On the contrary, 
‘he does expressly refer at p. 663 (of 38 
Mad.) to the ground of his decision in 
these words : 

“To import the doctrines laid down in English 
■cases about vague obligations, to pay arising out 
^ of equity and not out of contract, or about obli- 

gations which can be enforced if the plaintiff 
skilfully draws up his plaint as one on account 
ior money had and received concealing the real 
•contract of loan which had been reduced to the 
iorm of a document is, it seems to me, merely 
trying to iiulify S. 91, Evidence Act.” 

And Spencer, J., says practically the 
•same thing. In the decision which was 
relied upon in that case, Pothi Beddi v. 
Velayuda Sivan (4) the matter is put in 
'similiar language at p. 97. There money 
had been paid in the morning and in the 
•evening a document which was held to 
be a promissory note and not properly 
stamped was exchanged. It being held 
that the instrument was a promissory 
jiote, the question arose whether the 
plaintiff might be permitted to prove and 
succeed on the loan. The learned Judges 
say: 

“We eanuot assent to such a doctrine and to 

aT ( 1887)“ 10 Mad 9 4 . 


do so w'ould entirely nullify the provisions of 
S. 91, Evidence Act.” 

And later: 

“It is a necessary condition to every written 
contract that the terms should be orally .settled 
before they are reduced to writing and to hold 
when such a contract has been reduced to writ- 
ing that a plaintiff can take advantage of the 
absence of a stamp on the promissory note to sue 
at once for the return of money which he mav 
have contracted to lend for a fixed period, would 
entirely defeat the provisions of S. 91, Evidence 
Act.” 

In this case also, the Court founded its 
decision on S. 91, Evidence Act, and did 
not purport to lay down that where there 
is a cause of action ccmplete in itself 
before the giving of the promissory note 
and independently of it, the plaintiff 
would not be able to prove it. The ques- 
tion then is, whether this is a case where 
substantively the petitioner has an inde- 
pendent cause of action apart from the 
note. If he has, the admission of the; 
loan in the written statement is under! 
S. 58, Evidence Act, sufficient to waive 
the requirements of further proof and to 
enable the petitioner to succeed thereon. 
But if there is no such cause of action, 
the mere admission of the fact by the 
defendant could not give him a cause of 
action and that is not a matter cured by 
S. 58 or any other section of the Evi- 
dence Act. On this point, two decisions 
of the Calcutta High Court have been 
cited, one in Sheikh Akh a r v. Sheik Khan 
(5) and the other in Pramatha Nath 
Sandal v. Dwarka Nath Dey (6). In the 
earlier case. Garth, C. J., described the 
two classes of cases, the first in which 
- the i^laintiff has a cause of action inde- 
pendently of the inadmissible instrument 
and the second where there is no such 
cause of action. In' the case before him 
he held that there was no such inde- 
pendent cause of action. In Pramatha 
Nath Sandal v. Dwarka Nath Dey (6) 
Sir Comer Petheram, C. J., and another 
learned Judge had a case very like the 
present. The plaintiff’ had lent Es. 200 
to the defendant and taken a hatchitta 
which was held to be a piomissory note 
which should have been stamped with a 
two anna stamp, but only bore one anna 
receipt stamp. The Judge of the Small 
Cause Court came to the conclusion that 
the plaintiff had no cause of action inde- 
l^endently of the document and thedocu- 
ment itself being inad missible dismissed 

5. (1881) 7 Cal 256=8 C L R 528 . 

6. (1896) 23 Cal 351. 
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Ihe suit. It was hclfl that this disniissal 

v/as wrong. The learned Chief Justice 
said : 

Tlie defendant by liis written statement ad* 

muted Unit he f)orro\ved R.s. 200 from the plain- 

ti/T, and there can be no doubt that an implied 

contract to repay money lent always arises from 

the fact that the money is lent, even thoueh no 

express piornise, cither written or verbal, is made 
to repay it. 

_Hcfon-in« to Sheik Akhar v. Sheik 

hhiui (•')) whicli was cited for the defen- 

(lant and after setting out a passage from 

p. 2f;0 tliercof, the learned Chief Justice 
proceeded : 

“'Ihese words, taken alone, may seem to indi- 
cate that when a bill or note is taken for a debt 
the action must be brought upon the billornote; 
and that if for any reason the document is ex- 
cluded. the action must fail ; but a reference to 
the earlier portion of the judgment shows that 
such w’as not the meaning of the Chief Justice 
and that when ho spoke of a deposit he did not 
mean a loan, as fin then says where money is 
lent and a bill or note given for the loan which 
is not paid on maturity, the creditor may 
disregard tlio note and sue on the oricinnl 
consideration.” ^ 

I very rospectfiilly adopt tiicso words 
and think that tliero is nothing to show 

tliat that case is not api)licahle to the 
present or similar cases. This view is as 
far as I know nut against any decision of 
this Court to which iny attention lias 
been drawn and it is in keeping with the 
English decisions upon the point and is 
certainly in consonance witli tlic require- 
ments of substantial justice. Eor though 
the defendant contested the suit on tho 
ground tliat tlie noto was inadmissible in 
evidence, lie not only admitted the loan 
in his pleading, hut had a niontli before 
tlie suit provided for its payment by exe- 
cuting a mortgage and leaving money 
with tlie mortgagee to pay tlie plaintiff. 
Holding therefore that tlio loan sued for 
was admitted by the defendant in his 
pleadings and that therefore no further 
proof was requiied, the plaintiff-peti- 
tioner was entitled to a decree. Tho 
decree of tho learned District Judge is 
set aside and that of tlie District IMunsif 
restored. Tlie petitioner will have his 
costs here and in tho District Court. 
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Decree set aside. 
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{Fader ala) Sreeramulu Bcddi and 
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Civil Eevn. Petn. No. 1371 of 1928, 
Decided on 9th September 1932, against 
Older of Dist. Judge, Nellore, D.- 2()th 
January 1928. 

Endowments Act 
(1927), Ss. 51 (4) and 78— Persons in office 

prior to Act Suit by them under S. 78 is> 

maintainable— Non-appointment by commit- 
tee IS irrelevant. 

Persons who wero holding oflice when the Act 
came into force must under S. 61 (4) of the Act 
be deemed to have been appointed under it on 

the date tlie Act came into force, and such per- 
sons are competent to maintain tho petition. 
Ihe fact that they were not again appointed by 
an order of 'the Committee is irrelevant tho 
Btatute liaving given them the authority of per- 
sons who are so appointed. [j:* 121 C 1} 

(b) Interpretation of Statutes— Objects and 
reasons— Court cannot refer to them to de- 
termine proper construction of particular 
sections. 

A Court is not entitled to refer to objects and 
reasons to determine the proper construction of 
the section. It must be determined on the words 
as they stand, having regard to the general scope 
and object of the legislation as determined by 
tho provisions contained in it. [P 121 C 2} 

(c) Interpretation of Statutes— Preamble- 
Words clear Section should be given effect 
to irrespective of preamble. 

The words of operative sections of an Act must 
bo given effect to irrespective of inferences to be 
drawm from a preamble if tho words thomselvea 
arc clear and capable of only one meaning. 

(AM . . [R 122 C 1] 

(d) Interpretation of Statutes— Words. 

By mere construction w’ords which limit the 

(l.'2’7)”s‘7s" J'*'?-"-. aS 

ajrain.i claim, 

against »trangers-Interference is however 
discretionary-If difficult questions of title 
arise or prolonged investigation is involved 
Court Will order separate suit. 

There is nothing ins. 78 itself which debars 

the jurisdiction of the Court to which an appli- 
cation is made under it from trying anv ouestioii 
which may bo appropriate as botwoen a religioim 
endowment and strangers, provided the question 
be relevant to the possession of the mntt or 
temple or its ondowmonts or title-deeds or docu- 
merits, that is, the immediate right to po.ssess tho 
same. Tho section however only confers a dis- 
cretion and tho Court is not bound to make an 
order under S. 78 in circunistancos in which a 
diflicult question of title inav arise and prolonged 
investigation bo involved, the Court will order a 
separate suit whore tho dispute is between a 
temple and a tliird party who has a genuine and 
hostile claim. ' [p j2‘2 C 2J 
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B, Soviayya and P. Chandra Beddi — 
for Petitioner. 

P. Srikantan and P. Venkatarama Bao 
— for Opposite Party. 

Judgment . — This petition arises out of 
an order passed under S. 78, Hindu Eeli- 
gious Endowments Act 2 of 1927 by the 
learned District Judge of Nellore. The 
petitioners before him were the non-here- 
ditary trustees of the temple of Sri Ko- 
thandaramaswami at Kovur which is 
under the superintendence of the Dis- 
trict Temple Committee, Nellore. They 
were holding office when the Act came 
into force, and are therefore persons who 
must under 8.51(4) of the Act be deemed 
to have been appointed under it on the 
date the Act came into force. The peti- 
tion was directed against persons holding 
certain lands of the temple under two 
leases executed by members of the ar- 
chaka family for one-half of the lands 
each. One lease was for 15 years from 
20th October 1919, and the other was for 
11 years from 22nd March 1919, and the 
rent reserved was 10 tooms of grain per 
acre per year. The trustees stated that 
the archakas had no authority to lease 
the temple lands as the lands were 
given to them for enjoyment as re- 
muneration for services rendered by them 
as archakas. They stated that other ar- 
rangements had been made to remunerate 
the archakas for their services, that the 
archakas had accepted those arragements 
and consented to the temple taking pos- 
session of the lands and executed a karar 
or agreement to that effect on 14th July 
1927; but that the counter-petitioners, 
the lessees, refused to give up the lands, 
and therefore they, the petitioners, were 
directed by the Temple Commitee to take 
steps under S. 78 of the Act to get pos- 
session. 

The learned Judge dismissed the peti- 
tion on two grounds. The first ground is 
that the petitioners are incompetent to 
maintain the petition, as they are not 
trustees appointed by the Committee to 
whom alone S. 78 applies. In his opinion 
although the petitioners are declared by 
S. 51 (4) to be deemed to have been ap- 
pointed under the Act on the date the 
Act came into force, still as they were 
not in fact appointed by 'the Committee 
they do not come within the section. In 
my opinion this was not a sound distinc- 
tion. The effect of S. 51 (4) is to make 
the petitioners for the purposes of the 


Act in all respects the same as if they 
had been appointed by the Committee on 
the date when the Act came into force. 
In the face of this express provision, the 
fact that tliey were not again appointed 
by an order of tlie Committee is irrele- 
vant, the statute having given them the 
authority of persons wlio are so appoin- 
ted. The learned advocate for the coun- 
ter-petitioners here drew attention to the 
fact that S. 78 requires production of the 
order of the Board or Committee appoint- 
ing the petitioners and urged that as 
these petitioners cannot produce an 
order of appointment they are not com- 
petent to apply. The answer to this is 
that S. 51 (4) dispenses with a separate 
order of appointment. No other order 
need be produced when the statute has 
made a declaration which gives the peti- 
tioners the status and privileges of jier- 
sons in fact appointed by the Committee. 
The other ground on which the learned 
Judge thought the petition incompetent 
was that S. 78 is not applicable to pro- 
ceedings against third parties holding ad- 
versely to a temple or other religious en- 
dowment but only to proceedings against 
trustees, temple servants or others hold- 
ing for and on behalf of the endowment. 
For this opinion the learned Judge refers 
to the objects and reasons of the original 
Bill of 1922, and to a note on Cl. 24 of that 
Bill corresponding to the present S.78to 
the effect that that clause is intended to 
operate against dismissed trustees and 
others who prove refractory. 

The learned Judge was not entitled, 
to refer to this document to determine 
the proper construction of the section. 
It must be determined on the words aSi 
they stand, having regard to the general, 
scope and object of the legislation as 
determined by this and the other provi-l 
sions contained in it. The advocate forj 
the respondents referred to the pream-' 
ble of the Act as to the scope and object 
of the legislation. It says that it is 
expedient to provide for the better* 
administration and governance of 
certain Hindu religious endowments, 
and from this he argued that powers 
could not have been intended to be given 
to the Board, Committee and Trustees 
under the Act to proceed against those 
who were not concerned with the admi- 
nistration, or governance of the endow- 
ment but with third parties. There is 
some force in the argument. But the 


122 Madras 


KA.NffiiKl'f)! V. SkKEKAMrLU (Panclalai, J.) 


1933 


wor*]^ Di opL^r itivo ^octions of an Act 
nui'^b 1)0 ^;ivori ert'cct to iirospoctive of 
i n I t'j’onco^ to bo (Irasvii lioin a prcaniblo 
if tli(‘ woi’ds thcrnselvc'; aio clear and 
icapable of only one moaning. Ibdf'ronce 
w;m al-io made to S. 7-1 of the Act which 
abolishes the use of S. Civil P. C., 
and ‘substitutes a new procedure for suits 
which fall witliin R. 92. and it was 
ai-yued that as sucli suits relate only to 
internal matters, S. 78 also must be 
(liTocted aj^ainst persons concerned with 
the int('rnal management of a temi)le. 
S. of t h‘o Act of 1919 has, in my o[)in- 
ion, no connexion wdtli the i)resent 
point, as it is only concerned with suits 
foi- which S. 92. Civil P. C., had luovi- 
fhal. The moanin'^ of S. 78 must be de- 
termined without any analogy to bo 

flrawn from the class of suits to which 
S. 7d refeis. 

The principal point is the language of 
the section itselt. It says that where a 
Committee has ap[)ointed persons as non- 
hereditary ti ustt'es of a temple or where 
the ]h*ard or a Committee has appointed 
a person to discharge the functions of a 
hereditary trustee and sucli jierson is re- 
sist(‘d in or provimti'd from obtaining 
I U ) ^ 8 ^ ion of the mutt or teiujihi or of 

(he etulowment connected therewith or 
of any title-deeds or otlun* documents 
relating thereto, the Court may on ai)- 
plication by the ])erson so appointed and 
on production of the order of the Jkiard 
or Committee appointing him, order the 
delivery to such pei'sons of the ])osses- 

sion of such property as may besiiecitied 
therein. 

It wdll be noticed that nothing is said 
as to who are the jicrsons against w'hom 
the application is to be directed. It is 
•certainly the case that in the vast ma- 
jority of cases the ainilication will bo 
directed against ex-trustees or temple 
servants or other refractory persons con- 
nected with the administration who re- 
fuse to give property of the 

temple into the hands ol the newly ap- 
pointed trustees. But there is nothing 
in (he section itself wdiich limits the ap- 
plication to such persons; and it is im- 
possible by mere inference and as a 
matter f)f construction to read into the 
section some such words as ‘from any 
pm'son who is not holding tlu* same un- 
dei* any title or claim adversely to the 
i nstitutii)!!.’ If that was intinidod, it was 
pcuiectly open to the legislature to say 


so. They have not done so; and it is 
impossible by mere construction to add 
words which limit the operation of the 
general language of the section. Refer- 
ence was made to S. 41, English Chari- 
table Trusts Act of 1853, which limits 
the power of a Judge when acting under 
S. 28, and prohibits him from trying or 
determining title to any jiroperty or in- 
terest therein as between any charity or 
trustee thereof, and any person holding 
or claiming such property or interest 
adver.scly to such charity. It \Yas urged 
that S. 78 must bo read as if that was 
expressed in it. But construction by 
analogy is totally inadmissible and I am 
hound to give elTect to tlie words of the 
Indian enactment as they stand. I there- 
lore come to tlie conclusion that there is 
nothing in the section itself wdiich de- 
bars the jurisdiction of the Court to 
which an ajiplication is made uiuler it 
from trying any question which may be 
apiiropriato as betw'ecn a religious en- 
dowment and strangers provided the 
(juostion he relevant to the possession of 
the mutt or temple or its endowments or 
title-deeds or documents, that is, the im- 
mediate right to possess the same. 

But the section only confers a discre- 
tion, because the words are “the Court 
may” which show that the Court is not 
hound to make an order under the section 
in circumstances in which a diflicult 
(luestion of title may arise and prolongod] 
investigation be involved. The scheme of* 
the section would appear to he much like 
S. 4, Provincial Insolvency Act, w’hich 
confers wide jurisdiction on tlie Court 
hut makes it discretionary in cases wdiich 
are not olivious. [ myself am of opinion 
that the Court will order a separate suit 
wdiore the dispute is liotw'oen a temple 
and a third party who has a genuine and 
hostile claim. 

That leads to the only other noint, 
namely, that in this case, the learned 
Judge has in the exercise of his discre- 
tion stated that he would not, even if he 
had the power, make the order. This 
was an exorcise of jurisdiction with 
which I do not sec any ground to inter- 
fere. The respondents are jiersons who 
had been on the date of the petition 
lessees of property from the then ap- 
parent managers although they wore 
only archakas for eight years. NVhe- 
ther the original lease w'us or was not 
prudent and binding on the temple was 
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question which the Court under S. 78 
might justifiably leave for determina- 
tion in a separate suit. The learned 
Judge having decided so to leave it, I am 
. not prepared to question that discretion. 
The petition therefore must be dismissed 
and with costs. 

P.R.S. 'r.k. Petition dismissed. 
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Burk, J. 

3/. K, Pand^iranga Mudali — Accused 
— Petitioner, In re. 

Criminal Revn, Case No. 403 of 1932, 
and Criminal Pevn. Petn. No. 372 of 
1932, Decided on 26th September 1932, 
against decision of Fourth Presidency 
Magistrate, Egmore, Madras, in Calendar 
Case No. 9526 of 1932. 

(a) Penal Code (1860), S. 114 — Abettor 
present — He can be charged for actual 
offence. 

If the act of the jprincipal oSender committed 
in consequence of the abetment and in the pre- 
sence of the abettor amounts to the offences 
charged, the abettor also must be deemed to 
have committed the same ofiences and there is 
no illegality in the charge against the abettor 
for actual offences. [P 123 C 2] 

(b) Press (Emergency Powers) Act (23 of 
1931), Ss, 2 (6) and 18 — Painting “Boycott 
British Goods" on road is not making news 
sheet — Painter is not guilty under S. 18. 

Though painting the words “Boycott British 
Goods" on the road way does amount to making 
a document, it does not amount to making an 
unauthorized news sheet as defined in S. 2 (6) 
and the painter cannot be held to be guilty of 
an offence under S. 18 (l) of that Act. 

[P 124 C 1] 

(c) Criminal Law Amendment Act (1908), 
S. 17 (1) — Congress is unlawful association 
and can be taken judicial notice of {Obiter). 

Any Court may take judicial notice of the 
facts that the Congress is an unlawful associ- 
ation and that one of its operations consists in 
incitement to boycott British Goods. ( Obiter)^ 

[P 124 C 2] 

(d) Criminal Law Amendment Act (1908),% 

S. 17 (1) — “Assists" means intentionally as- 
■sists. 

Section 17 (1) is not designed to punish per- 
sons who, acting quite innocently, happen by 
accident to do something which furthers the 
operation of an unlawful association. “Assists" 
that section must mean “ intentionally as- 
♦V he., does something which assists with 
the intention of assisting. [P 124 C 2 ; P125 C 1] 

K. S. Jayarama Ayyar for T. S, Ven- 
hataraman for Petitioner. 

T. S. Anantaraman — for the Crown. 
Or^?^r.-^The petitioner was the first 
iiccused in the^case tried by the learned 
Fourth Presidency Magistrate, Madras. 
The case against him was that at 4 a. m. 
on5th April 1932, he instigated accused 2 


to paint on the surface of the road th^ 
words “ Boycott British Goods.” In 
consequence of his abetment, and in his 
presence, accused 2 painted the w'ord 
“Boycott” on the road, and then was 
arrested by a Head Constable of the C. 
I, D. He has been convicted of offences 
punishable under S. 17 (1), Criminal 

Law^ Amendment Act (14 of 1908), and 
under S. 18 (l), Press (Emergency Powers) 
Act (23 of 1931), and has been sentenced 
for each offence to six months’ rigorous 
imprisonment and a fine of Es. 100, the 

sentences to run concurrentlv. 

«/ 

It is contended in the first place that 
on the facts found, the petitioner could 
only have been found guilty of abetment 
of the offences if any committed by ac- 
cused 2. He was not charged with abet- 
ment, but with the actual offences. 
Hence, it is contended tlie convictions 
cannot be maintained. This argument is 
unsound. S. 114, I. P. C., provides that 
whenever any person who is absent would 
be liable to be punished as an abettor, 
is present when the act or offence for 
which he would be punishable in conse- 
quence of the abetment is committed, he 
shall be deemed to have committed such| 
act of offence. It follows that if the act| 
of accused 2, committed in consequence: 
of the abetment of the petitioner, amounts' 
to the offences charged, the petitioner! 
also must be deemed to have committed' 
the same offences. There is therefore no' 
illegality in the charge, and the convic- 
tions cannot be set aside on this ground. 
The next contention is that the facts 
found proved do not amount to anoff'ence 
under S. 18 (l). Press (Emergency Powers) 
Act. That section reads as follows 
(omitting the words which are unimport- 
ant in this case) : 

“Whoever makes any unauthorized 

news-sheet shall be punishable with 

imprisonment which may extend to six months, 
or with fine, or with both." 

The learned Presidency Magistrate has 
held that painting the words “ Boycott 
British Goods on the surface of a public 
road amounts to the making of an un- 
authorized news-sheet.' News-sheet is 
defined in S. 2 (6) as meaning 

any document other than a newspaper contain- 
1^8 public news or comments on public news or 
any matter described in sub-S. (1), S. 4." 

“Documents” in S. 2 (2) is said to in- 
clude also any painting, drawing or 
photograph or other visible representa- 
tion.” It follows quit© clearly that 
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^)<iinting \voids on tlic road is making a 
docuiiieiit.’' Tiie fiirtlier question is 
^^hether the words “ Boycott British 
Ciood^ are matter described in siil)-S. (l), 

4. Tlie otiensive matter against which 
S. 4 (Ij is di) ected js 


\\ords • . . . wliich (a) incito to or enfourage, o^ 
end to inc ite or to encourage, the commission ot 

an\ afTcnco of murder or anv cogni7ahlc offence 
involving violence”. 

It cannot of course ])e said tliat the 
\^or(]s J.’oycott British Goods” incite to 
the commission of murder, hut the lear- 
ned Presidency Magistrate holds that 
they incito the public to commit the 
offenct; of molestatioti as defined in S. 3 
(h), Ordinance 5 of 1932, as amended by 
Ordinance 7 of 1932. That section de- 
clares that a jierson is said to molest 
another person who, 

‘hyitli a view to cause Ic.ss or knowing that 
lo^s is likely to be caused to such other person, 
loiters at or near the place where such person 
carries on business and dissuades or attempts to 
dissuade by words or gestures or otherwise any 

person from entering or appioacliing or dealing 
at such place,” 

This appears to me to ho altogether 
too far fetched. Molestation can only 
he committed l)y somebody who loiters 
with a view to cause loss to a person 
carrying on business. I do not see how 
the words “Jk)ycott British Goods” can 
he supposed to incito the public to en- 
tertain the “view to cause loss” which 
is the essence 'of the olTcnce of molesta- 
tion. The words can he held to incul- 
cate a hatred of British goods, hut I do 
not see that they necessarily inculcate a 
hatred of the people who deal in them, 
or a desire to do harm and cause loss to 
tho people who deal in them, lam of 
opinion therefore that though painting 
tho words “Boycott British Goods” on 
the roadway docs amount to making a 
document, it does not amount to making 
ail iinautliorized news slicct as (Icf’inod 
jin S. 2 (C), Ihess (l^lmorgoncy Powers) 
Act. It follows that tlie petitioner can- 
not he held to be guilty of an olTence 
under S. J8 (l) of that Act. It is con- 
tended on his behalf that he is not guilty 
under S. 17 (1), Criminal Tjaw Amend- 
ment Act, either. That section reads as 
follows: 

“Whoever is a member of an unlawful associa- 
tion, or takes part in meofings of any such 
association, or contributes or recadves or solicits 
any contribution for tho purpose of any such 
association, or in any way assists the operations 
of any such association, sliall be punished with 
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imprisonment for a term which may extend to 
six months, or with fine, or with both”. 

The learned Presidency Magistrate has 
held that hy painting the words “Boy- 
cott British Goods” on the roadw’ay, tho 
petitioner and the other who was con- 
A icted with him, assisted the operations 
of the Working Committee of the Indian 
National Congress, wdiicli is an unlawful 
association. Mr. Jayarama Ayyar for 
the petitioner argues that it has not 
been i)roperly proved (i) that the Work- 
ing Committee of the Congress is an un- 
lawful association, (ii) that one of the 
operations ot the Morking Committee 
Consists in inciting jieople to boycott 
British goods or (iii) that the petitioner 
has assisted such an operation. I can- 
not accept these contentions. If it were 
necessary I would he prepared to hold 
that any Court may take judicial notice 
of the facts that the Congress is an un- 
lawful association and that one of its 
operations consists in incitement to boy- 
cott British goods. In this case it is 
not necessary. There is tho evidence of 
the Suh-inspector (P.W. 5) that the 
^WM•king Committee of tho Indian Na- 
tional Congress lias been declared an un- 
lawful association, and that the boycott 
of all foreign cloth whether British or 
from other countries is enjoined by the 
Working Committee as one of the means 
of furthering tho Civil Disobedience 
Movement. The Suh-lnspector produced 
Ex. D, but I do not read his evidence as 
meaning that he derived his knowledge 
of these matters from Ex. D. He has 
also said that this boycott iirogrammo is 
being carried on hy writing on walls and 
roads appealing to people to boycott 
British and foreign goods. He has said 
that tho items of tho programme of the 
W orking Committee are being carried on 
hy the Mad ras District Congress Com- 
mittee, that tho petitioner was a member 
of tho ^fadras District Congress Com- 
mittee Tamil Nadu and that he was a 
Congress worker. This evidence if be- 
lieved was in my opinion quite sulTieient 
to justify tho learned ^lagistrate s tind- 
ing that tho ]>(diiionor was “assisting 
tho operations (»f an unlawful associa- 
tion” within the nu'aning of S. 17 (l), 
Criminal Law Amendment Act of 1908. 

I do not overlook tho princijilo that in 
S. 17 (l) tho woiil “assists” must bo 
construed in a leasonahlo way. That 
section is obviously not designed to 
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punish persons who, acting quite inno- 
cently, happen by accident to do some- 
thing which furthers the operation of an 
unlawful association. Assists” in that 
^section must, I think, mean “intention- 
ally assists,” i.e., does something which 
assists with the intention of assisting. 
Construing the word in that liberal way 
I hold that there was before the learned 
Magistrate enough evidence to justify 
Jthe finding that the petitioner assisted 
the operations of an unlawful association. 

I decline to entertain the contention 
that as no more than the word “boycott” 
had been painted, the petitioner and 
accused 2 had not passed the stage of 
preparation” to commit an offence. It 
is of course possible to argue that the 
accused, after completing the word boy- 
cott, might have changed their minds 
and gone on to add prostitution, gamb- 
ling, drunkenness, or any other vice. 
But such an argument could not in this 
case be advanced seriously; by way of a 
joke it was quite amusing. The result 
is that the conviction and sentence for 
an offence under S. 18 (l). Press (Emer- 
gency Powers) Act, are set aside; the fine 
if collected must be refunded. I find no 
ground for interference with the convic- 
tion and sentence under S. 17 (l), Crimi- 
nal Law Amendment Act. 

P.R.S./u.K. Order accordingly. 
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Burn, J. 

Maromma and others — Appellants, In 


re. 


V. 


Emperoj — Opposite Party. 

^ Criminal Appeal No. 246 of 1932, De 

cided on 8th August 1932, against ordei 

of Sess. Judge, Bellary, D/- 17th Febru 
ary 1932. 

(a) Criminal P. C. (1898), S. 164 — State 
cnents recorded by Magistrate under S. 16^ 

«re in judicial proceeding withir 

Penal Code (1860), S. 193, Expl. ( 2 ). 

recorded by a Magistrate in th( 
1 % P^'ce investigation under S. 164 
Criminal P. C., are evidence in a stage of s 

^ ^ ^ ^ ^21 and 29 Mad 89 

(brCriminal P C (1898). S.. 47?.'„'d 164 
-Statements under S. 164- Offence triabU 
exclusively by Sessions - Session, Court can 
•lie complaint — Sanction asked by Public 


Prosecutor — Complaint can be filed even 
after six months. 

Statements made during the course of an in- 
vestigation under S. 164 into an ofife)ice of mur- 
der, which is triable only by a Sessions Court, 
must be held to be in relation to the trial in 
that Court and a complaint can be made even 
after six mouths where the sanction is applied 
for, by Public Prosecutor and not by a private 
person. [P 126 C 1] 

(c) Penal Code (1860), S. 193 — False evi- 
dence given — Person should be tried — Age, 
relationship and other circumstances are to 
be considered by trying Magistrate — Criminal 
P. C. (1898), S. 476. 

Prima facie persons w'ho give false evidence 
which may result in the conviction of an inno- 
cent person for murder ought to be tried for the 
offence they have committed. Their relation- 
ship to the accused, their age, the circumstances 
under which they came to give false evidence 
are matters to be considered by the Magistrate 
before whom they will appear. [P 126 C 1] 

(d) Criminal P. C. (1898), Ss. 476 and 
476-A — Several complaints by one order — 
Several accused must file separate appeals. 

Where several complaints are made under 
S. 476 against different persons but by a single 
order the persons complained against must pre- 
fer separate appeal under S. 476-B : AIR 1928 
Bom 64, Dist, [P 126 C 1] 

T. M. Venngopal Mndaliar — for Ap- 
pellants. 

The Public Prosecutor — for the Crown. 


Judgment, — It is contended by Mr. T. 
M. Venugopal Mndaliar, -for the appel- 
lants that the statement made an oath 
by the appellants under S. 164, Criminal 
P. C., were not “in relation to a pro- 
ceeding” in the Court of Session and 
that therefore the learned Sessions Judge 
had no jurisdiction to prefer complaints 
against the appellants. It is also con- 
tended that statements recorded by a 
Magistrate in the course of a police in- 
vestigation under S. 164, Criminal P. C., 
are not evidence in a stage of a judicial 
proceeding within the meaning of Expl. 
(2), S. 193, I. P. C. In support of the 
latter contention Mr. T. M. Venugopal 
Mudaliar quotes the case of Emperor v. 
Purushottam Ishwar Amin (l). In citing 
this case I think Mr. T. M. Venugopal 
Mudaliar has either not perused the re- 
port of it himself, or else he has hoped 
that I should be satisfied with a perusal 
of the headnote. For I find that Pratt, 
J., (vide pp. 858 and 859 of 45 Bo?n.) has 
expressly stated that, in taking the view 
he did, he was differing from the view 
taken in two cases in this Court, Queen- 


1, K IB, 1921 Bom 3=60 I 0 693=22 Cr L J 
241=45 Bom 834 (F B). 
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Emjncs!^ V. Ala(j(i. hone (‘2) ai'id Sup})<i 
Irvan v. Eynperor (3K Riicli citations 
as this arc, at best, a sheer waste of tlio 
t iine of this CA)urt. 

On t he {)ther point no ant horit ie^ are 
cited and f need not say more than that 
a-roe with tlie learned So-^ions Judye. 
&tatoni(‘nts made dinany tf^c course of an 
investigation under S. Ifif, Criminal 
P. C., into an <^11 once of mui'deie v;hich 
is triable onlyJ)>' a Scrs-ions Court, must 
1)0 held to 1)0 "in relation to*’ the trial 
in that Court. It is also contended that 
the learned Sessions .fud_L(e had no juris- 
diction to order the pi’osecution of the 
appollarits because his order was i)assed 
neaily six months after the conclusion 
of the Sessions trial. The authorities 
cited for this ]n*oposition are all cases 
which were decided prior to the amend- 
ment of the Criminal Procedure Code in 
1923, and have no application to the pre- 
sent provisions of S. 47G. This is not a 
case ()f private person applyini' for 
sanction ; it is acase of the Public Prose- 
cutor of Bollary movinj^ the Sessions 
Court to prosecute. ^[\\ T. M. Venu- 
L'opal Mudaliar for the api)cllants finally 
C/Ontend.s that the learned Sessions Judi^e 
onitht not to have held it expedient in 
the interests ol justice to prosecute tlio 
apjxdlants because of tludr personal re- 
lationship to the accused in the Sessions 
case. This contention is unacccptal)lc to 
me. Prirna facie ])orsons who ^ive false 
evidence which may result in the convic- 
tion r)f an innocent jierson for murder 
ou'^dit to bo tried for the olVonce they 
liave comrtiittod. Their relationship to 
the accused, their age, the circumstances 

came to give false evi- 
dence, are, as the learned Sessions .fudge 
says, matters to ho considered by the 
Magistrate before whom they will ap- 
pear. This appeal is accordingly dis- 
missed. 

The learned Public Prosecutor has 
laised a Question, whether each of those 
appellants ought not to have preferred a 
separate appeal. Ho points out that 
jundor S. 47()-B an appeal may ho ])ro- 
ferred by “any person against wdiom a 
comj)laint has l)con made.” It is not 
stated that an appeal lies from an order 
directing a complaint to bo made. It 
.seems to mo that the learned Public 
lpj;osoc\itor’s contention i.s correct. In 

2. (1893) IG Mild *121=1 Weir 176. 

3. (1906) 29 ^^ad 89=3 Cr L J 370. 


tlie.se particular cases, four separate Cri- 
minal Miscellaneous Petitions were filed 
i)y llic Public Prosecutor of Bellary 
jigainst the four appellants ; the learned • 
SeS'>ions Judge’s order is one order dis- 
posing of the four petitions. None of the 
appellants had any right of appeal under 
S. 47L-B until a complaint was actually 
preferroil. The complaints against the 
four ai)i>ellants are quite separate and 
distinct ; the appellants will have to be 
tried separately and tliey may have each 
his or her separate defence to raise.' 
Therefore it appears to me they oughtl 
each to have preferred a separate appeal.! 
^fi'. T. l\r. ^eniigoi)al ^ludaliar relies on' 
the ca‘=e of Em})cror v. Daga Devji Pa- 
tel (4) for the proposition that the appeal 
is really against the order and not- 
against the complaint. That case does; 
not however touch the point raised by 
the learned Public Prosecutor because 
there was only one person concerned and 
not several. I need not discuss this 
question further since the appeal has 
been admitted and has been dealt with 
as one appeal, and virtually it 1ms been 
argued as if it was one appeal. 

^ ^ t K . Ap pea I cl i fivi is seel. 

4. A I 11 192S Bom 04=108 fC~^=29~C^L^ 
315=62 Bom 1C4. 
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Pandalai, .1. 

2'hiUaika)inH .-Ic/i/— PlaintitT — Teti- 
tionor. 

V. 

Sheik Abdul Kadir JRowther — Defen- 
dant — Opposite Party. 

Civil Eevn. Potn. No. 826 of 1929. 
Docidccl on lltli Soptomber 1932, against- 
decree of Sub-Judge, Tiruvarur. inS.C.S. 
No. 38 of 1928. 

Limitation Act (1908), Arl«. 116, 97 and 62 
— Vendor delivering part of property — Suit 
as to rest against stranger and vendor dis- 
missed — Subsequent suit for damages for 
breach of covenant of title is governed by 

Art. 116 and not by Arts. 97 or 62 — Time 

runs from dismissal of suit for possession 
and not from date of sale. 

Whore a vendor out of possoiision sells his 
lauds to another and delivers possession only of 
a part of the property and the vendee’s suit for 
possession against the vendor and a third person 
is dismissed, a suit for damages by the vendee 
for breach of tlio implied covenant of title is 
governed by .\rt. IIG and not by Arts. 97 or G2 
and the time begins to run from the date ofithe- 
dismissal of the suit for possession and not from- 
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the sale-deed: A I R 1915 Mad 227, Dist; A I R 
1915 Mad 742, Appl; AIR 1926 Mad 255 and 
AIR 1918 P G 151, Rel on. [P 127 C 2; P 128 0 2] 

S. Nagaraja Ayyar and G. Gopala- 
sivavii — for Petitioner. 

N. Muthusivami Ayya) — for Opposite 
Party. 


Order. — The plaintiff-petitioner’s' suit 
brought for damages for breach of the 
implied covenant of title contained in a 
sale to her by the defendant (Ex. A) 
dated 8th December 1916, has been dis- 
missed by the learned Judge on the 
ground of limitation. There is no ques- 
tion that if this opinion is not correct 
the petitioner is entitled to a decree. By 
the sale (Ex. A) the defendant purported 
to sell to the petitioner (plaintiff) 42 cents 
of land of which from the previous litiga- 
tion it appears that he gave possersion 
of lu cents. P^or the otlier 3 cents there 
were disputes between herself and her 
vendor on the one hand and one Subbia 
Pillai, the holder of an adjacent land, 
who claimed it under another title, on 
the other. In 1920 tw'o suits were 
brought, one by Subbia Pillai against 
the petitioner’s sons (since tried as O. S. 
No. 29 of 1921 in the Court of the Dis- 
trict Munsif , Tiruvarur) in which Subbiah 
Pillai sued to remove the petitioner’s 
sons from their admitted occupation of a 
shed (saipu) and to recover one cent of 
land on which it stood on the ground 
that they were mere licenses; and the 
other brought by this petitioner against 
Subbia Pillai and her vendor (subse- 
quently tried as O. S. No. 168 of 1921 in 
the same Court) in which the petitioner 
sought to recover the 3 cents of land 
of w^hich she .alleged she had been given 
possession by her vendor but on which 
Subbia Pillai had trespassed. The two 
plots were apparently near each other. 


In the result both suits wers dismiss 
on the finding in Subbia Pillai’s suit th 
the petitioner and ‘ her sons had bei 
occupying the shed and the land . 
which it stood in their own right for 
ongUrne; ^nd in the petitioner’s sr 
that Subbia Pillai had likewise been 
occupation of the 3 cents of land alo 

neighbouring land in his o\ 
iigh^for a long time. This decision 
the District Munsif against the petition 
was pronounced on 23rd December 19 
and the decision in appeal confirming 
by the learned District Judge of Nee 
patam on 29th January 1923. This si 


was filed on 4th January 1918 wiien tlie 
Court re-opened after Christinas, that is, 
the last day on wliich the suit could be 
brought if the proper period of limitation 
is six years and the starting ]iojnt is 
taken as 23rd December 1921. The learned 
Jiulge has held that the suit is barred 
by limitation on the ground that it falls 
within the first of the three classes 
of sucli suits mentioned by Seshagiri 

in Subbaroya y. Hajagopala 
(1). He has held that the Article pro- 
perly applicable is 116. But he lias held 
that the period of limitation begins to 
run in this case on the date of tlie sale- 
deed (Ex. A) and not as contended by 
the plaintiff on the date of the decision 
in O. S. No. 168 of 1921, namely, 23rcl. 
December 1921. 

As a result of a series of decisions of‘ 
this Court of which it is sufficient ^ to • 
refer to Artinachala Aiyar v. Ramasavii 
Aiyar (2), Pairachariar v. Alamelu- 
mangai Ammal (3), and Singamani Pan- 
dithan v. Munibadra Nainar (4) it can- 
not be doubted that the provision of the 
Limitation Act applicable is Art. 116 
It was contended that the iiroper Articlel 
is Art. 62 or 97, and the decision in Suh- 
haroya v. Bajagopala (l) was relied 
upon. The facts of this case were diffe- 
rent and the grounds of decision ofi 
Seshagiri Ayyar, J., who decided it in 
the first instance and of the Appeal 
Bench who confirmed his decision are 
also not identical. Whereas Seshagiri 
Ayyer, J., took the view that Art. 116 
was applicable to the case, the Bench 
who heard the appeal confirmed his deci- 
sion on the ground stated by Miller J., 
in Bainajiatha Ayyar v. O. P. Ramanam- 
hudrijycid (5) that the proper Article to 
be applied was 97. That was perhaps 
appropriate to tlie facts there which were 
that the plaintiff got possession under a 
sale-deed and renrained in possession 
until evicted in 1911 and the want of 
title w'as established by litigation which 
ended in 1918. In those circumstances 
it was held that the case can be properly 
described as one for moneys paid on an 
existing consideration which afterwards 

1. AIR 1915 Mad 227 = 23 I C 570=38 Mad 

887. 

2. A I R 1915 Mad 742 = 25 I C G1S=38 Mad 

3171. 

3. A I R 1927 Mad 273=100 I C 40. 

4. A I R 1926 Mad 265=91 I C 614. 

6. A I R 1916 Mad 766=21 I C 740. 
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failed when the litigation ended. In 
Arunachiihf Auftir v. liamasayni A'njar 
(2) the [)laintill who took a sale-deed in 
J90| was unahle to get possession at all 
and brought the suit in 1910, but was ini- 
ahlo to get it. The ({iiestion was wiiether 
^ he plai nti If could recover the inotioy paid . 
It was held by a P>ench after a full exaini- 
jiation o( the authorities that the ]) roper 
article to be aiiplied .s 116. That deci- 
sion applies to tliis c<ise. 

The next point is when docs the period 
he, gin to run. According to the article it 
begins to run when the contract is broken. 
As to this in the facts of this case T find 
it iinpossililo to agree with the learned 
Judge that this case falls within the first 
of the three classes mentioned by Sesha- 
giri Ayyai', J., in Siibharoya v. Raja- 

yof/ala (l). Il it is necessary to adopt 

the classification rmmtionod hy the lear. 
ned* Judge it appears to me that this is 
a case falling within his class (c). 

“Wliore though the title is known to be im- 
perfect the contract is in part carried out by 
giving po.sse.'^sioii of the pro[)erties.” 

^ Tlie first class is where there was no 
title to convey and the vendee has not 
been ])ut in possession eitlier. In the 
])resent case out of four and a half cents, 
of land the plaintiff did get possession of 
one and a lialf cents and Inul to sue only 
for the rest, and that appears to be what 
the learned Judge intended in his class (c). 
However that may he, there is authority 
for saying that even in cases where the 
purchaser is unahle to get posse.ssion and 
has to litigate against third parties in 
order to got it, the contract is broken, 
•not always, and in all cases necessarily, 
on the date of the sale deed, but at the 
•earliest date when a Court decides that 
the vendor has no title. It is not un- 
common for vendors out of possession to 
sell their lands and if the parties know- 
ing that immediate possession cannot bo 
given and may have to lie obtained by a 
suit against a third party agreed to those 
terms, there is no reason to think that 
the contract is immediately broken if 
,jP0ssession is not immediately given. In 
isuch a case the contract can roasona))ly 
|ho said to ho broken only when it is found 
as a result of tlie suit against tlio stran- 
ger known to ho in possession that the 
vendor has no title. Singarnani Pajidi. 
tliciv V. ]\[ U)i I ho (I f’d Moi )i(t f' (l) was a (aiso 
of that character. The plaintilT tow horn 
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the whole of some property was sold, but 
was not given possession was able to get 
pos.session of only one-half of it after a 
suit and it was held by Devadoss. J., in 
that case that the article of limitation 
applicixhlo is Art. 116, and also that the 
period of limitation- begins to run on the 
date when the Court first held that the 
vendor had no title to the half of which 
the plaintiff was refused possession. For 
this the authority relied upon was the 
decision of the Trivy Council in Juscuni 
Roi(l V. Z f )’tJi I CjhO'iid Tj(il (6). Applying 
this to the present case it seems to me 
that the breach should not 1)0 held to 
have occurred on the date of the sale deed 
as held hy the learned Judge. 

Ap[)arcntly both the vendor and the 
purchaser were in the belief that the 
3 cents for which the suit had to be 
brought were in the hands of Subbia 
Pillai and would be recovered from him 
and though the vendor and the purchaser 
did appear on tlie opposite side in the 
Couit it cannot bo denied that, at any 
late as far as the title to the land was 
concerned, they were both supporting 
the same case; and it was only when the 
suit was dismissed that it can reasonably 
be said, in the facts of thiscaso, that the 
contract was broken. I therefore think 
that the hotter view is tliat the starting 
point of limitation in this case must be 
taken as the date of the decision already 
mentioned, namely 23rd December 1921. 
If so, the suit was not liarrod. In that 
view the sum of Rs. 100 was clearly due, 
and there will be a decree for that amount 
with i)roportionato costs in both Courts. 


P.B.S./n.K. 


Claim decreed. 


C. AIR 1918 PC 151=50 IC 144=40 I \ 
62=46 Cal G70 (P C). 
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A. I. R. 1933 Madras 129 

Stone, J. 

The Fioneer Mutual Benefit and 
Friend^in-Need Society j Ltd.j Madras — • 
Applicant. 

V. 

The Assistant Registrar of Joint Stock 
Companies, Madras — Opposite Party. 

Civil Appln. No. 2608 of 1932, Decided 
on 1st November 1932. 

(a) Companies Act (1913), Ss. 22 and 82 — 
Registrar can refuse to register alteration 
of articles. 

The Registrar has power to exercise a discre- 
tion to refuse to register with regard to the 
alteration of articles to same extent as he has 
with regard to articles : Bowman v. Secular 
Society Ltd,, (1917) A C 406, Bel on, [P 129 C 2] 

(b) Penal Code (1860), S. 294-A — Scheme 
held fell within S. 294-A. 

A scheme by which a subscriber is entitled to 
a benefit (to a loan on personal security) which 
is obtained by this man or that according as this 
man or that is fortunate in a draw falls within 
S, 294-A: Wallingford v. Mutual Society, (1880) 
5 A C 685 and AIR 1933 Mad 16, Cons and 
Bel on. [P 130 C 1] 

B. Satyanarayana — for Applicant. 

S. Parthasarathi and V. K. Thiru- 
venhaiachari — for Opposite Party. 

Judgment. — In this matter I reserved 
judgment in order carefully to consider 
whether the new scheme fell within 
Wallingford v. Mutual Society (l). I 
had and have no doubt about the other 
points raised. The first question is whe- 
ther the Assistant Eegistrar of Joint Stock 
Companies has power to decline registra- 
tion of any part of : (a) a memorandum, 
or (b) articles of a public company. It 
is said that in S. 82 (relating to the 
registration of special and extraordinary 
resolutions) the words in sub-S. (l) “who 
shall record the same’' are directory and 
leave the Eegistrar no option in the mat- 
ter. But the same may be said of the 
duties of the Eegistrar under S. 22 with 
regard to the registration of the memo- 
randum and articles, yet there can be no 
doubt that the Eegistrar of Joint Stock 
Companies has a discretion to refuse to 
register a memorandum. As Lord Parker 
observed in V. SectUar Society, 

Ltd. (2), at p. 439 : 

“The Registrar fulfils a quasi-judicial function 
. . . . Only by misconduct or great carelessness 

® PJ^rt of the Registrar could a company 
with objects wholly illegal obtain registratL.- 
— Bu^t i^ai^y^at^Mioug^ ap- 

1, (1860) 5 A C 685=50 E J Q R 49 — 43 r] m 

258=29 WR 81. u 1 

2. (1917) A C 406=86 L J Ch 565=117 Tj T 

161=33 TLR 376=61 SJ 478. 

1933 M/17 Sc 18 


plies to a memorandum it does not apply 
to a resolution altering articles. I en- 
tirely fail to see why S. 22 relates to a 
memorandum and articles and if the 
Eegistrar can in the exercise of his quasi - 
judicial function refuse to register a 
memorandum I should think it is almost 
an unarguable proposition that he yet 
must register articles. If he can exer- 
cise his discretion with regard to articles 
he must obviously be able to exercise a 
discretion with regard to the alteration 
of articles. In this case an effort has 
been made to alter the articles so as to 
enable this company to carry on, in 
effect, the business of Universal Mutual 
Aid and Poor Houses Association, Ltd., 
which company was compulsorily w’ouncl 
up as constituting a lottery. I will say 
nothing about that company. 

This present company now desires to 
offer a somewhat different scheme to the 
public. Under the old scheme subscri- 
bers got the certainty of an interest-free 
loan in time, but the quantum of the 
loan and of course the time was deter- 
mined by lot and cash certificates gave 
an equal chance. Under the present 
scheme the subscriber is entitled to one 
loan and the chance does not increase 
with the number of certificates held. 
I have carefully considered: Wallingford 
V. Mutual Society (l), at pp. 696-697 in 
the light of the judgments of the Chief 
Justice and Cornish, J., in Universal 
M%itual Aid and Poor Houses Association 
Ltd., Madras v. Thoppa Naidu (3) and 
in my opinion this scheme offends against 
S. 294-A, I. P. C., in exactly the same 
W'ay as did the Universal Mutual Aid 
scheme. The only difference is that the 
present scheme offers a prize that is not 
very valuable, but w'hich will probably 
be obtained \vithin a reasonable time by 
most subscribers, whereas the other 
scheme offered prizes that were very 
valuable but which would not be drawm 
by majority within a reasonable time. 
It is said tliat there is no prize at all. 
In my opinion there is; but really the 
use of the word “prize” is unnecessary. 
What the Penal Code says is “publish a 
proposal to do anything for the benefit 
of any person.” It seems to me to be 
clear that a loan of Es. 1,000 on personal 
security is something which a person 
desiring to b orrow^ would regard as a 

3. A I R 1933 Mad 16=1933 Cr C 64=33 Or 
E J 792=139 I C 644. 
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Honlit. It is true that (he rate of interest 
i'' left at lai’L^e, but tliat simply means 
that a trap is oi' may he prepared for the 
urnvai’y. Tlie obvious intention is to 
otter to the public something that is at- 
tractive and the attraction is a loan on 
1 ’ ' ^ ^ t 1 I t is held up as a 

benefit and that benefit is olitained by 
tills man or that according as this man 
,of that is ‘fortunate in a draw. 

ff this were straiglit Imsiness whereby 

1 ^ ^ g association were offering 
to lend money to all of a class it would 
};e (juite unnecessary to invoke the machi- 
nery of the draw. It is l>ecaiise the 
lucky person gets something more than 
he could get under ordinary business con- 
ilitions that it is necessai'y to select him 
by lot. \\ h(.*thcr this sort of a scheme 
is one which should he encouraged or 
not. wliether it is likely to mislead the 
ignorant anxious to raise money or not 
is not my concern. Whcther'this falls 
within S. 294.A. I. P. C., is the (jucstion 
I have to consider. If it does it is cer- 
tainly better to stop it at the threshold 
rather than to allow the company to pro- 
ceed along these lines and then wind it 
up as an illegal company after many thoiu 
.sandsof jK'opIe, may he, have entered the 
scheme. In my ojiinion it does offend 
against S. 294-A and the Assistant Regis- 
tiar of Joint Sto(*k Companies was right 
ill refusing to register the articles as pre- 
sented to him. The motion is accordingly 
dismissed with taxed costs. 

r.H. S,/lMv. Application dismissed. 

A. I, R. 1933 Madras 130 

.Madiiavan Naip, J. 

{lJog(javarap7i) hullauya and others— 
Appellants. 

V. 

{Garlapati) Subhayya and another — 
Resiionden ts. 

Ajipeals Nos. 170 and 177 of 1930, De- 
cided on 2nd August 1932, against ap- 
pellate orders of Suh-Judge, Baiiatla, 1)/- 
2Gth S(‘ptemher 1929, 

(a) Civil P. C. (1908), S. 11— Execution- 
Decision in, that land being not service inam 
was saleable — Collector subsequently decid- 
ing land to be service inam— Fresh execution 
against portion of same survey number — Pre- 
vious order held operated as res judicata — 
Collector’s decision though ordinarily bind- 
ing did not affect question — Madras Here- 
ditary Village Offices Act (1895), S. 13. 

After a portion of an undivided survey number 
Subject to a mortgage was ordered to bo sold in 
execution of the mortgage decrees, tho judg- 
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ment-debtors filed an application under 0. 2l 
R. 00, to sot aside the sale on the ground that 
the suit land formed part of service inam ; the 
Court held that though the land was probably 
service inam once, it was subsequently enfran- 
chised or resumed and therefore saleable. After 
this the judgment-debtors filed a suit before the 
Deputy Collector under S. 1.3, Act 3 of 1895. 
The Collector held that the land was service 
inam. In subsequent proceedings for sale of tho 
remaining portion, the judgment-debtor again 
objected. 

Held : that so long as the first decision re- 
mained in force it was not open to the Courts to 
recognize and give effect to the decision of tho 
Collector even though the Collector’s decision 
would be binding on the civil Courts ordinarily. 
Identity of the land was immaterial as both tho 
items formed undivided portions of the same 
survey number and therefore the decision would 
equally apply to all portions of the same survey 
number: A I Iil9'16Mad 12, Foil; 28 Mad 
8-1 ; 30 Mad 120 ; 30 Mad 320 and A I R 1927 
Mad 433 and 911, Dist, [p 132 p 

(b) Civil P. C. (1908), S, 47-Nature of ap- 
plication is to be determined from substance 
and not from heading — Pleadings. n 

In considering whether an application is 
under S. 47 or not Court must examine the sub- 
stance of the application to find out its true 
nature and should not be guided solely by tho 
• heading given to it by tho applicant. 

[P 132 C 2] 

74. T. M. ItUidiavacha ri — for Aj^pel- 
lants. 

K. Kottayya — for Responilents. 

Judgment . — In these Civil Miscellane- 
ous Second Aj^peals the defendants in 
0. S. Nos. 020 and G21 of 1921 on tho 
file of the Suhoidinate Judge of Bapatla 
are the appellants. The decree-holders, 
who arc the same in both the suits, are 
the respondents. They obtained preli- 
minary decrees against the respondents as 
tho defendants in the two suits on a 
mortgage given by them in respect of a 
specific undivided share in a certain 
land alleged to he the service inam be- 
longing to the defendants. A decree for 
the sale of the properties was passed. As 
it was found that tho proceeds of tho 
sale were insufficient to meet tho decree 
a personal decree was jmssed and in exe- 
cution of that personal decree the re- 
maining portion of the 'property which 
liad not been mortgaged was attached. 
This attached portion of tho property 
and the portion already sold form un- 
divided parts of the same survey num 
ber. 

When this property was attached the 
appellants judgment-debtors intervened 
with a i^etition under S. 47, Civil P. C., 
alleging that the land was service inam 
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and was consequently not liable to at- 
tachment and that therefore it should be 
released from attachment. The respon- 
dents contended that the land was not 
unenfranchised service inam and that the 
application of the appellants was barred 
by ros judicata by a certain prior order 
passed in execution of the decree in O. 
S. Nos. 620 and 621 at an earlier stage. 
The District Munsif held that the land 
was unenfranchised service inam and was 
therefore unattachable, and that the 
previous order did not operate as res 
judicata. In the result the attachment 
was ordered to be raised by the first 
Court. In appeal this order was set 
aside by the learned Subordinate Judge. 
He held on the merits that the land was 
service inam agreeing with the District 
Munsif on this point : but he held that 
the previous order referred to operated 
as res judicata and therefore it was not 
oijon to the judgment-debtors to raise the 
plea that the land was unattachable. He 
further held that even if the plea of res 
judicata cannot be maintained still, 
though the land was service inam, it was 
liable to attachment during the lifetime 
of the mortgagors, relying on a decision 
in Venkanna v. Ghinna Appalasioami (l). 
This decision has been recently consi- 
dered and dissented from in Kammara 
Chinna Nagiah v. Yerraguntla Pullayya 
(2), and having regard to this decision 
the respondents did not seriously argue 
that the low'er appellate Court’s decision 
on this point is correct. The concurrent 
finding of the lower Courts that the land 
is service inam, also cannot be ques- 
tioned in these second appeals. So the 
position is this : if the previous order 
relied on as a bar to the present pro- 
ceedings does not operate as res judicata, 
then the property is not liable to attach- 
ment and the lower Court’s order will 
have to be set aside. Therefore the 
question for consideration is whether the 
previous order passed in execution would 

operate as res judicata in the present 
proceedings. 

The order is Ex. 1 (a) and it was 
passed m the following circumstances. 
Alter the portion of the proi)erty subject 
to the mortgage was ordered to be sold 
m execution of the mortgage decrees, 
the judgment-debtors, that is the appel- 
lants, filed an application under O. 21, 

1. A I R 1925 Mad 749=86 I C 766 

2. A I R 1931 Mad 610=133 I 0 202, 
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R. 90 to set aside the sale on the ground 
of irregularity and fraud and they alleged 
in the petition that the suit land formed 
part of service inam. The sale was nob 
attacked seriously on the ground of irre- 
gularity and fraud, but the judgment- 
debtors seem to have stressed the point 
that the land in question formed part of 
the service inam. The ISIunsif held that 
though the land was probably service 
inam once, it was subsequently enfran- 
chised or resumed and therefore he dis- 
missed the petitions. It is this order 
that is now sought to be relied on as 
constituting res judicata in the present 
proceedings. After this order of the 
District Munsif the judgment-debtors 
filed a suit before the Deputy Collector 
under S. 13, Act 3 of 1895, w’ith respect 
to this land for the recovery of the emo- 
luments, the land being a village car- 
penter’s inam. The Deputy Collector 
held that the land is service inam land 
thereby di tiering from the District Mun- 
sif who passed the order under O. 21, 
R. 90. He also held that the melwaram 
constitutes tlie emoluments of the office 
and that the civil Courts should decide 
whether the kudivaram also constitutes 
the emoluments. As the suit was one 
for the recovery of i^ossession of the 
land he dismissed it, and this decision 
was confirmed in appeal by the Collec- 
tor. This decision of the revenue officer 
is also relied on by the appellants in 
support of their arguments. The pre- 
sent proceedings originated after this 
decision. 

As I have already stated, the real 
question in the case is whether the order 
Ex. 1 (a) is res judicata in the present 
proceedings. The appellants’ arguments 
are twofold : first that the learned Dis- 
trict Munsif who passed the order under 
O. 21, R. 90 had no jurisdiction in such 
a proceeding to decide whether the land 
was service inam or not and that in hold- 
ing that the land was service inam and 
therefore saleable, he acted without 
jurisdiction, and (2) that, whatever be the 
District Munsif’s opinion, the matter 
being one relating to service inam, under 
the provisions of Act 3 of 1895, the deci- 
sion of the Collector was final and is bind- 
ing on the civil Courts and effect should 
now be given to it. In support of the 
latter proposition various decisions were 
cited by the learned counsel for the ap- 
pellants, such RsEajah of Vizianagarant. 
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V. Z). Chdliah{i),KesaraviNarasi7nhalu 
V. Narasimhalu Patnaithu (4), B. Sesh- 
ayya v.B, Suhbayya (5), Karidappa Achari 
V. Singarachart (6) Rajah of Kalahasti 
V. Muyini Venkatadri Rao Garu (7), etc., 
but in the view tliat I take of the case it 
is not necessary to consider these cases, 
for in my opinion the question of res judi- 
cata which is the main question invol- 
ved in those appeals has to be decided 
apart from those considerations. For the 

puri)oses of discussion we may well as- 
sume that the arguments of the learned 
counsel under the second heading are 
valid. But tlie point is, can effect be 


given to those arguments having regard 
to the previous order Ex. I (a)? Rightly 
or wrongly the District Munsif passed an 
'order that the land is service inam land 
'and to this order the present judgment- 
debtors were parties. So long as this 

'order remains in force and is not set aside, 
!how can effect be given to subseq^iient 
jdecisions? It is true that the decision of 
the Collector under Act 3 of 1895 is final 
and is binding upon the civil Courts. 
That would be so, no doubt ordinarily, 
but if the parties had subjected themsel- 
ves already to an order the purport of 
wliich is opposed to the decision of the 
Collector, how can they refuse to recog- 
nise that order so long as that order re- 
mains in force? This is the real question 
for decision in this case. It is true that 
the District Munsif has no jurisdiction 
under 0. 21, R. 90 to go behind the decree 
and decide whether the land is service 
inam or not. 

But as a matter of fact he did decide 
in this case that the land is service inam 
land. That decision is without jurisdic- 
tion; but that to my mind does not affect 
the question regarding the binding nature 

of that decision on those persons wlio 
were i)arties to if. So long as that dcci- 
jsion remains in force it is not open to 
jthe Courts to recognize and give effect 
• to the decision of the Collector even 
1 hough the Collector’s decision would be 
l)inding on tlie civil Courts ordinarily. 
|The decision in Rajah of V izianagara^n 
V. Deniiioada Chelliah (3) strenuously 
stiessed by tlie learned counsel for the 
appellants no doubt says that an oxecut- 


8. (1905) 28 ]\ra(l 84 = M J. J 468 . 
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ing Court, even if it has to go beyond the 
decree in doing so, should recognize the 
fact that the land is admittedly service 
inam land and give effect to it. But it 
must be remembered that in that case 
there was no question of res judicata and 
no room for the argument that the pro- 
ceedings were barred by res judicata, on 
account of a previous order as in the pre- 
sent case. This, to my mind, is the dis- 
tinction which distinguishes the present 
case from all the cases relied on by the 
learned counsel for the appellants. In 
this connexion attention may be drawn 
to the decision in Somasundaravi v. Kon- 
dayya (8). In that case: 

P, the owner of an unenfranchised inam, mort- 
gaged it to the defendant. The inam, which 
was then unenfranchised, was subsequently sold 
in execution of a money decree obtained against 
P, and was purchased by the plaintiff’s vendor. 
The inam was subsequently enfranchised, and, 
after its enfranchisement was sold by P, to the 
defendant. In a suit by the plaintiff to redeem 
the mortgage in favour of the defendant, the 
latter pleaded that, as the property was inalien- 
able on the date of the Court sale at which the 
plaintiff’s vendor purchased, the plaintiff’s ven- 
dor and the plaintiff acquired no valid title to 
the property which entitled the plaintiff to re- 
deem the suit mortgage. P had notice of the 
execution proceedings which culminated in the 
Court sale, at which the plaintiff’s vendor pur- 
chased. It was held that P and his representa- 
tive, the defendant, were precluded from contend- 
ing that the property was at the date of the 
Court sale inalienable, and that the plaintiff 
acquired no valid title to the property by means 
of such sale.” 

Shortly stated, the decision was that] 
the order confirming the sale was an ad- 
judication wliich operated as res judicata 
in the subsequent suit. I think the prin-| 
Cl pie of that decision may well be applied; 
to the present case. Though the peti-i 
tion whicli resulted in Ex. 1 (a) was under 
0. 21, R. 90, it is clear tliat it was crea- 
ted as an application under S. 47, Civil 
R. C. In considering whether an appli- 
cation is under S. 47, Civil P. C., or not we 
must examine the substance of the ap- 
plication to find out its true nature and 
should not bo guided solely by the head-* 
ing given to it by the applicant. It was’ 

not seriously contended that the appli- 
cation should not be considered as 0110 
falling under S. 47, hut it was suggested 
tliat the decision of the District Munsif 
related to the land that formed the suh- 
jeet-mattor of the mortgage suit and nob 
to the land whicli is now sought to ho 
sold in execution of the personal decree. 

8. A I R 192G 12=91 I C 443, 
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But it must be remembered that both the 
items formed undivided portions of the 
same survey number and therefore the 
decision in Ex. 1 (a) will equally apply 
to all portions of the same survey num- 
ber. For the above reasons I am not in- 
clined to accept the arguments of the 
learned counsel for the appellants. I 
am of opinion that the order Ex. 1 (a) 
would operate as res judicata in the pre- 
sent proceedings and therefore the lower 
Court’s order is right. The civil miscel- 
laneous second appeals are dismissed, 
but the respondents will get costs only 
in one of them. 

P.R.S./s.N. Appeals dismissed. 

A. 1. R, 1933 Madras 133 (1) 

Jackson and Pandalai, JJ. 

C. B. Venkatarama Ayyar — Appellant. 

V. 

B, S. Krishnasioami Chettiar and 
others — Respondents. 

Second Appeal No. 335 of 1927, Deci- 
ded on 9th March 1932, against decree 
of Dist. Judge, West. Tanjore, in A.S. No. 
24 of 1926. 

Promissory note — Transfer of Properly 
Act, Ss. 130 and 137. 

A promissory note can be transferred other- 
wise than by an endorsement: AIR 1930 Mad 
197, Foil. [P 133 C 1] 

S. Panchapagesa Sastri and S. Yen- 
kataraman — for Appellant. 

K. Bajah Ayyar — for Respondents, 

J ackson, J. — The question for our de- 
termination is whether a promissory note 
can be transferred otherwise than by 
endorsement. There is considerable 
clash of judicial opinion, the older case- 
law inclining to the view that as provi- 
ded by the Negotiable Instruments Act 
endorsement is necessary and the later 
case law to the view that a promissory 
note can be transferred like any other 
chose in action: c.f. A. I. B. 1930 Mad. 
197. We see no reason to differ from the 
later course of decisions. It is strenuously 
argued that S. 137 T. P. Aot, which ex- 
empts certain mercantile documents from 
the provisions of S. 130, T. P. Act, also 
demes to such documents the method 
o S. 130, T. P. Act. We see no reason to 

. such an interpretation. S. 137 
gives an extended privilege to mercantile 
documents, and in no«way is restrictive. 
We agree with the lower appellate Court 
that the transfer in this case . is effecti- 
vely made by the deed. The suit must 


accordingly be decreed with costs 
throughout. 

P.R.S./b.k, Sicit decreed^ 
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Baedswell, j. 

M. Shanruuga Mudaliar — Petitioner. 

v. 

S. Suhhoraya Mudaliar and another — 
Opposite Parties. 

Civil Misc. Petitions Nos. 4040 and 
4335 of 1932, Decided on 15th Septem- 
ber 1932. 

(a) Madras District Municipalities Act 
(1920), S. 49 (2) (f) — Disqualification under 
can be ground for election petition. 

A disqualification under S. 49 can be made a 
ground for a petition before an election Court 
impugning an election and so the Election Com- 
missioner has the jurisdiction to inquire into 
the objection of such a nature: AIR 1929 
Mad 727 (FB), Foil. [P 134 C 1, 2] 

(b) Certiorari, writ of — Erroneous decision 
on law point is no ground for issuing writ 
when exercised within jurisdiction — Jurisdic- 
tion . 

When a Court or similar authority gives to 
itself a jurisdiction which it properly has not 
got by taking an erroneous view of the law, a 
writ will be issued, but there will be no writ if 
it makes a mistake in the law when acting in 
the exercise of a jurisdiction which it undoub- 
tedly possesses. Engli’sh law referred. 

[P 135 C 1] 

(c) Madras District Municipalities Act 
(1920), Election Rule 11 (2) — Election Com- 
missioner has discretion to declare fresh 
election or declare another as elected. 

Under R. 11 (2) the Election Commissioner 
has the option if he declares an election of a 
candidate void, either to declare that any other 
party to the petition who has under the rules 
claimed the seat has been elected, or to order a 
fresh election and there is nothing in the rule 
to suggest that he is in any way restricted in 
the exercise of the option: AIR 1926 Mad. 
1119, Expl. [p 137 G 1] 

(d) Madras District Municipalities Act 
(1920), S. 49— Scope. 

Where the Election Commissioner declares an 
election void on a ground not taken in the peti- 
tion and declares another candidate elected in 
his place, the action of the Election Commis- 
sioner is one in excess of jurisdiction: AIR 
1923 Mad 192 and AIR 1926 Mad 947, Ref. 

[P 136 C 1] 

A. Krishnaswamy Ayyar y D. Krish- 
nastoamy Ayyar y S. Srinivasa Ayyangavy 
S. Parthasarathy and V. K, Thiruven^ 
katachari — for Petitioners. 

T. M. Krishnaswamy Ayyar and M .S. 

Y enkatarama Ayyai for Opposite 

Parties. 

Order. — In each of these petitions the 
issue of a writ of certiorari is prayed for 
in order to quash an order of the Elec- 
tion Commissioner of Vellore, dated 19th 
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Au.^iut 193-2.^ in 0. r. Nos. 31 and 35 of 
1921. The I'dcotioti Cointnissionor is in 
his ordinary ofiieial capacity the Sul)or- 
dinato .Jiul^o of Vclloro. As Election 
Commissioner ho i.s a por.sona dcsi.onata.. 
Eoi tlio purposes of this order tlio [)Oti- 
tmnor and resr.ondcnt 1 in G. M. T. No. 

19 will he styled respt'otivoly peti- 
lonci 1 and res[)ondent 1, The petitioner 

am respondent 1 in the other petition 

'vill 1)0 styled respectively petitioner 2, 
and respondent 2. Respondent 2 in both 
u. pe 1 ions is the Elccti<')n Coinmis- 
sioncr wdio is only a jiarty pro forma. 

I "l 1 f ' October 1931 an election was 
held hw \\ard No. 14 of the Thiruvan- 
namalai Municipal Council. The result 

doc arod next day was as follows- 

etitionerl 215 votes; Petitioner 2, 

150 votes: Respondent 2. Gi votes' 
Respondent 1. S votes. There were two 
other candidates, who got 4 and 5 votes 
respectively. With these we are not 
cohcerned. The two re5i)onfl0nts filed 
resijocfcivoly O. P. No. 31 and 0. P. No 
3o ol 1931 before the Election Corninis 
sioner InO. P. No. 31 it was prayed 
that the election of the two iJetitioners 
ini^dit bo (Icclared void and that respon- 
f ciU 1 nii^^ht 1)0 declared duly elected, 
in O p. No. 30 respondent ^2 asked for a 
similar reliel foi* Iiimself on similar 
f^rounds. The Election Commissioner has 
]»assed one jiid.i,nnont on both the peti- 
tions before him and has declared the 
election of both tiie petitioners void 
<'ind, at the same time, lias declared the 
two respondents to bo duly elected. 
l\csi)ondent 2, like |)ctitionor 2, is a 
woman, and her election is for a reserved 
seat. The order of the J^llection Commis- 
sioncr is based uj)on his interpretation 
of 49 (2) (f), ^ladras District Munici- 
palities Act, by wliich a person shall bo 
d isfiualified for election as a councillor 
if sucli person is, at the date of nomina- 
tion or election, a servant or employer 
01 an oflicial subordinate or ofllcial su])o- 
nor to a councillor holdiiii^ ofliico on the 
said date. Now it has been established 
by a Full Bench decision of this Court 
in Selva ra )i(ia llaju v. Dora isjvamy Mu- 
dalia? (l) that a disqualification under 
S. 49 can bo made a ground for a petition 
)cfoio an election Court impuqninjq' an 
election and so the Election Commis- 
s ioner certai nly had the jurisdiction to 

1. A 1 R i\lacl 727=irO ^C^VJ7=5yli^u^ 
732 (Pi{). 
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inquire into the objections of the present 
respondents to the election of the peti- 
tioners with regard to that section. It 
luis also been held by a Divisional Bench 
of this Court in Govindaswamij Pillai v. 
Bamalingaswamij (2), that an Election 
Ollicer is empowered by the rules to 
reject a nomination because a candidate 
is disqualified under S. 49 and that this 
involves a power and duty of deciding 
whether, in fact the candidate is so dis- 
qualified, and the same case points out 
that the decision of a tribunal does not 

become witliout jurisdiction because it 
is wrong. 

In the piesent instance it has been 
uigcd that the Election Officer’s inter- 
pietation of S. 49 is incorrect and it is 
sought, with reference to many English 
authorities, to show that tliis incorrect 
intcrpietation amounts to an error of 
jurisdiction. None of the decisions, how- 
e\ er, tliat have been quoted to me justi- 
fies my acceptance of this argument. In 
the face of the decision of this Court, 
already (jiiotcd, in Goviiidaswainy Pillai 
y. Eamaliugaswajny (2) it is unnecessary 
for mo to go into an dlaborate discussion 
of all^ these decisions. I shall merely 
mention them with a minimum of com- 
ment. They are: ]Valfiall Overseers v. 
L. A: N, IF. ( 3 )^ y Electricity 

Co77i7}ii ssiouers, Dondoix Electricity Joint 
Committee (4), Bex v. Board of Educa^ 
tioii (5), Bex V. Nat Bell Liquors Ltd {(a), 
Colo n i a I B a u h of Aust ra I i a v . Willi a m 
(7), Bex V. Luicolnshi re Justices (S) and 
Bex V. London County Council (9). Not 
one of these decisions is an authority 
for the position that an erroneous deci- 
sion on a point of law', by a Court acting 
w'itliin the limits of its juris liction, can 
be a ground for issuing a writ of certio- 
rari. The decision \n Colonial Bank of 
Australia v. William (7) is very clear as 

'2. A f R 1932 ]\fad 321=137 I C 808. " 

8. (1379) 4 A C 80=48 L J Q B 65=39 LT 453 
=27 W' R 189. 

4. (1924) 1 K B 171=93 L J K B 390=88 J V 

13=130 LT 164. 

5. (1910) 2 K B 165=79 L J K B 595=102 

L T 578=74 J P 259=8 LOR 549=26 
T L R 422. 

G (1922) A C 128=01 L J P C 146=127 L T 
487. 

7. (1874) 5 PC 417=48 LJPC 39=30 LT 

237=22 \V B 516. 

8. (1926) 2 K B 102=59 li J K B 827=135 

L T 14 1=00 J P 140=28 Cox C C 178. 

9. (1031) 2 K B 215=100 L J K B 760=144 

h T 461=05 J P 89=29 L G U 252=75 
S J 188=17 T L R 227. ♦ 
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to this when it savs that a Court will 

V 

not quash, except on a ground either of 
manifest defect of jurisdiction in the 
tribunal which made it or of manifest 
fraud in the party procuring it: and 
again, in Bex v. Lincolnshire Justices (8) 
it has been ruled that if the Lincoln- 
shire Justices were bound to come to 
some conclusion, right or wrong, then 
they had jurisdiction and a writ could 
not be issued because of the wrong con- 
clusion. 

The matter has been summed up in 
Halsbury’s Laws of England, Yol. 10, 
paras. 379 and 381. Para. 379 shows 
that where in the face of the pro- 
ceedings themselves it appears that the 
<leterminatlon of an inferior Court is 
wrong in law, certiorari will he granted, 
but this has to be read with what follows 
in para, 381 that, where proceedings are 
I’egular on their face, and a Court had 
jurisdiction, the superior Court will not 
^U'ant the writ of certiorari on the ground 
that the Court below has misconceived 
the point of law. Indeed, that para. 379 
IS not intended to show that a writ can 
be granted because of an erroneous con- 
clusion on a point of law arrived at in 
the proper exercise of the Court’s juris- 
diction, is shown by what that section 
goes on to say as to in w'hat kind of 
circumstances such a writ can be gran- 
ted. It comes to this: that w'hen a Court 
or similar authority gives to itself a 
jurisdiction which it in’operly has not 
got, by taking an erroneous view of the 
law, a writ wull be issued, but that there 
will he no writ if it makes a mistake in 
the law when acting in the exercise of a 
jurisdiction which it undoubtedly posses- 
ses. It is true that in Gojcld v. Gapper 
(10) a writ of prohibition was granted 
even when the error did not appear on 
the face of the proceedings but had to 
be collected from the whole of it; but 
even in this case the error was one of 
jurisdiction, it being one arising from 
the clash of procedure between the Ec- 
clesiastical Courts and the ordinary 
ourts of Common law. It is unneces- 
sary for me to discuss the matter further 
w en the matter has already been deci- 
ded by a Division Bench of this Court 
whose decision I am bound to follow, 
^owever much, then, I may think that 
the interpretation by the Election Com- 
missioner of S. 49 is incorrect. I cannot, 
10. 102 E R 1107^ ~ ’ 


in that he arrived at that interpretation 
in the exercise of a jurisdiction whicli 
he possessed, grant a writ of certiorari 
because of the decision being erroneous. 

There is one more decision of this 
Court to which I may refer. Bavin sn^ayny 
Goundan v. Mnthu Velappa Gounden(ll) . 
In tliis case the point of a wrong inter- 
pretation of the law having been given 
by a Judge in the exercise of his jurisdic- 
tion w’as considered, on an application 
for revision under S. 115, Civil P. C., 
and Ss. lOG and 107, Government of 
India Act. But in that case there was 
not merely this wrong interpretation of 
the law, but it further led to acts w’hich 
amounted to an excess of jurisdiction, 
one of these being the declaration of a 
party as having been elected as President 
when, as far as the record went, it ap- 
peared that that was a relief whicli had 
not been prayed for, and another being 
that a person was removed from the post 
of President on a ground that had not 
been taken in the petition on which the 
order as to that was passed. The ulti- 
mate order passed in that case, I may 
note, w'as that the petition under review 
w^as remanded for disiiosal on its merits 
according to law. The learned Advocate- 
General has referred to a finding in Bex 
V. Board of Education (5), that the 
Board of Education had by answering a 
question not referred to it and avoiding 
any answer to the real question, declined 
jurisdiction. He contends that in this 
case the Election Commissioner has not 
addressed himself to the only iioint that 
he was qualified to deal with, viz. whe- 
ther the present petitioners were hold- 
ing office at the time of their nomina- 
tion. From the order under review' 
however I cannot find that this position 
taken by the learned Advocate-General 
is justified. In the course of the order 

I find the following passages: 

*‘(l) The words ‘holding office on the said date’ 
mean holding office on the date o£ nomination 
or election by virtue of which the relationship of 
being official subordinate or official superior came 
into existence; (2) the persons in question be- 
came councillors and both held office of trustee 
and dasi respectively on the dates of nomination 
and election; (3) I therefore hold that the only 
reasonable meaning of S. 49 (2) (f) is that official 
superiors or official subordinates holding such 
office on the date of nomination or election are 
disqualified from sitting as councillors; (4) “As 
I have observed supra Vridhamba Ammal (i.e., 
respondent 2) is the official subordinate of the 

Tl. A I R 1923 Mad 192=71 I C 1039=46 Mad 
63G. 



13G Madras Shanml'GA v. Subbohaya (Bardswell, J.) 1933 


<^ouncillor Sbauuiuga I^Tudaliar. She was such 
a subordinate on the date of nomination and 
election.” 

It is impossil)le to find in the light of 
these remarks that the Election Com- 
missioner has failed to address liimself 
to the point which he had to consider in 
coming to a conclusion upon the objec- 

’ions taken with reference to S, 49 . It 
has also been argued with reference to 

7!! '^. Licensing Justices, 

iiLhtead k Co. (12), that there is a 

case for a writ here, in that the Elec- 
tion Commissioner has been influenced 
by extraneous considerations. The re- 
ierence is to his view that the words 
holding otflee need not mean holding 
otfice as Municipal Councillor but may 
lelei to the office in respect of which 
one person is superior or subordinate to 
another. But though his view as to 
this may he wrong, it is not one that is 

liased on considerations that were foreign 

to the case with which he had to deal. 
Rather it is based on considerations that 
w'ere very germane thereto. I should 
note that it is not admitted that the 
petitioners stand to each other in the 
1 elation of superior and subordinate, but 
the Election Commissioner has found on 
the evidence that they bear such a rela- 
tion to cacii other and there has been no 
argument before me as to that finding. 
As fai , then, as the objection is taken, 
that the Election Commissioner has 

taken a wrong view of S. 49 , these peti- 
tions must fail. 


There is however another point taken, 
which concerns only the case of peti- 
tionei 1. This is that the Election Com- 
missioner has declared his election to bo 
void on a ground not taken in the poti- 
.tion against him. If such is the case, 
then the action of the Election Commis- 
sioner in sotting aside his election and 
declaring respondent 1 elected in his 
place will bo one in excess of jurisdic- 
tion, as appears not only from Rama- 
swami Qoundan \^ Mutliu Vellappa 
Gounder {i\), to which I have already 
referred, hut also from R. S. Naidu v. 
Ramicr ( 13 ), a more recent decision by 
Jackson, J., sitting alone. As far as the 
issue as to this matter goes the conten- 
tion thus put forward for petitioner 1 
appears to be correct. This issue as 
framed in 0 . P. No. 34 is as follows : “is 


12. (1021) a K n 487=00 L J K B 1114 = 125 

L T 540=85 J P 171=87 'V B R CIO. 

13. A I R 1020 Mad. 947=07 I C 450. 


the nomination of respondent 2 as a can- 
didate invalid for the reasons stated in 
para. 4 (c) of the petition and is this 
Court entitled to go into the question?;" 
and there is the same issue in 0 . S. No. 
35 , except that there respondent 2 be- 
comes respondent 1, this person being 
the same as the present petitioner 2, 
Yrithamba x\mmal, and* that Cl. 4 (e) be- 
comes Cl. 4 (c). For the respondents it 
is contended that ])y some inadvertence 
this issue 4 has not been'made applicable 
to petitioner 1 also, but a reference to 
the pleadings shows that this contention 
is not well founded. The election of the 
two petitioners was sought to be set 
aside on a number of grounds, and a 
number of issues, apart from issue 4, 
were framed as to them. Some of them 
api)lied only to petitioner 1 and some of 
them applied both to him and to peti- 
tioner 2, but none of them was pressed 
at the inquiry and the matter was argued 
only with reference to issue 4 which I 
have already quoted. Issue 4 is based 
on Cl. (e) in the one case and Cl. (c) in 
the other of para. 4 in the petitions to 
the Election Officer. That clause as it 
appears in 0 , P. No. 34 runs as follows : 

From the outset. the election proceedings 
have been conducted and held .contrary to tho 
provisions of the Act and the rules framed 
thereunder, in so far as respondent *2, Nvho is a 
dasi of Sri Arunachelaswarar temple, is the ser- 
vant and subordinate of respondent 1 who, as 
stnted above, is the executive trustee having full 
control over respondent 2, and therefore dis- 
qualified to stand ns a candidate along ^Yith 
respondent 1. Consequently respondent 2 * 3 ^ 
nomination paper which has been improperly 
received should have been 1 rejected by respon- 
dent G who is therefore impleaded as a party.” 

Clause 4 (c) in O. P. No. 35 is to a 
like cfYoct mutatis mutandis; clearly the 
objection taken in this clause is only as 
to tho position of tho present petitioner 
2 and to her nomination paper which, 
on tho grounds stated, is said to have 
been improperly received. It is true 
that there is a reference to petitioner 1, 
but this reference is only to show that 
petitioner 2 is disqualified to stand as a 
candidate along with him, in that ho is 
an executive trustee having full control 
over her. Tho point taken is that she is 
disqualified because of him and not at all 
that ho himself was disqualified to stand 
or should not have been nominated. 
This, then, is a case in which the Com- 
missioner has not confined himself to an 
inquiry into the points raised in the 
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petition. I may note that the Election 
Commissioner himself realized that 
under this issue he was dealing only with 
the case against petitioner 2, as his con- 
clusion is thus expressed : 

I therefore find that the lady Councillor 
should cease to be iCouncillor under S. 50 (l) (f) 
also.” 

From what has gone before, it is clear 
that what he meant by this was that he 
was deciding the matter with reference 
to S. 50 (1) (f) as well as to S. 49 (2) (f). 
A point has been taken that he should 
not have brought S. 50 (l) (f) into consi- 
deration, but I need not deal with this 
point as it is sufficient that he had juris- 
diction to deal with the matter under 
S. 49 (2) (f) and has disposed of it there- 
under. That is the section with refer- 
ence to which O. P. Nos. 34 and 35 of 
1931 were brought. As to the matter of 
inadvertence I would observe that, if 
there has been any, it has been in only 
pressing the one issue though, for aught I 
know, that may have been due to quite 
other causes. The actual reason for press- 
ing only the one issue has not been shown 
to me. In any case petitioner 1 must 
have the benefit of the fact that the one 
issue that was pressed was one that did 
not tell against him. As I find that the 
Election Commissioner has acted in ex- 
cess of his jurisdiction in declaring the 
election of petitioner 1, i. e., the peti- 
tioner in C. M. P. No. 4040, void and in 
declaring that respondent 1 of that peti- 
tion had been elected, was passed with- 
out jurisdiction, I quash his order as to 
that, so that the election of the peti- 
tioner in C. M. P. No. 4040 will stand. 
That petition is therefore allowed with 
costs. 

In the case of petitioner 2, i. e. the 
petitioner in C. M. P. No. 4335 of 1932, 
the result of the Election Commissioner’s 
order is that a party who received 64 
votes has been declared duly elected, 
thereby disfranchising the 160 voters 
who have voted for petitioner 2 in ig- 
norance, it would appear, of his disquali- 
fication. Under R. 11 (2) the Election 

Commissioner had the option, if he de- 
clared the election of petitioner 2 void, 

either to declare that any other party to 
the petition who has under the rules 
claimed the seat has been elected, or to 
order a fresh election and there is noth- 
ing in the rule to suggest that he is in 
Jany way restricted in the exercise of the 
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option. It might have been better in 
such a case as this to order a fresh elec- 
tion, but if the Election Officer could in 
his discretion declare that respondent 2 
was duly elected, then he was passing an 
order which he had jurisdiction to pass 
and the order cannot be interfered with 
by means of a writ. A reference has 
been made in this connexion to Gopalcu 
Iyengar v. Moliamed Ibrahim Bow^ 
ther (14). In that case the District 
Judge, on setting aside the election of a 
party as Municipal Councillor because of 
a disqualification, ordered a fresh elec- 
tion. Another party, who had applied 
for being himself declared duly elected, 
came up on revision, contending that he 
was entitled to be so declared. The Full 
Bench dismissed the revision petition, 
holding that a candidate who gets the 
next highest number of votes to the suc- 
cessful candidate wffio is disqualified is 
not entitled, as a matter of course, to be 
declared elected under the then R. 12 
which is identical in its terms with the 
present R. 11. What was decided was 
that a candidate in such a position was 
not entitled, in such a case, to be de- 
clared elected and not that it was not 
permissible for the District Judge to pass 
either of the two orders which the rule 
allowed. I must find then that the Elec- 
tion Commissioner in declaring respon- 
dent 2 elected passed an order which 
was within his jurisdiction and that I 
cannot therefore interfere with it. 

The result then is that C. M. P. No. 
4335 of 1932 has to be and is dismissed 
with costs. Pleader’s fee Rs. 200 on each 
petition. 

P.R.S./k.S. Order accordingly, 

14. AIR 1925 Mad 1119=90 I C 759=48 Mad 
609 (F B). 
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Beasley, C. J. and Cornish, J. 
Ammaihayarammal — Appellant. 

V. 

Official Assignee, High Court, Madras^ 
— Respondent. 

Original Side Appeal No. 47 of 1930,. 
Decided on 3rd March 1932, against deci- 
sion of Waller, J., D/- 1st May 1930. 

^(a) Evidence Act (1872), S. 154 — Court caiv 
allow cross-examination of one’s own wit- 
ness without declaring him to be hostile. 

Before the party calling the witness can cross- 
examine him, it is not necessary that the wife- 


Ammathayarammal V. Offl. Assignee 
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Offl, 


Assignee (Beasley, C. J.) 




should Hr^t of all uj do>''l trod to bo hostile 
‘ind qu 'stioiis to cross-oxatniue c iri be allowed 
by ih:; Court to bo asked even though the wit- 
ness does not show himself to l )-3 hostile : A I R 
1022 P C dOd and A / R 19dl Cal 401. Rel. o>?. 

ri> 139 C 1: V 140 C 2] 
(b) Evidence Act (1872). S. 154 — Court's 
discretion in allowing cross-examination by 
party calling him should not be exercised un- 
less necessity appears from examination - in- 
chief Permission to cross-examine is neces- 
sary It should not be tacit but should be 
expressed in some form — S. 142 does not 

apply to the case -Evidence Act (1872), 
S. 142. 


Although S. 154 give.s the Court an unfettered 
ciiscrotion to allow cro.ss-exaini nation of a wit- 
ne.'iS l)\ tlio party calling him it ought not to 
exercise its di-jcretion unlc.ss during the cx- 
aini iiation-in-chief of the witness something 
liappens which makes it necessary for the facts 
to he got from the witness by means of cross- 
examination. J hat section does not entitle any 
party for instance to .say: “1 propose to call my 
opponent and cross-examine him” and the 
Court to allow sucli cro.s.s-examination without 
ans tiling more. Something more thau the mere 
position in which tlio witness stands to the 
party calling him is required before the Court 
can exercise its discretion. Therefore, it is 
neci'ssarv before the procedure of S. 161 can be 
adopted either for the permission of the Court 
to be obtained or for it to bo given by the Court 
without its being sought. Such permission 
should not be tacit but slicuild be signified if not 
in word-, by .some other action of the Court in- 
dicating [)ormis><ion. S. 112 does not apply to 
such a case : Ea'jli<:h ca<>es referred [P 141 C 2] 

(c) Evidence Act (1872), S. 154— Discretion 
should not be interfered with in appeal. 

When the Court has exercised its discretion 
under S. 154 it ought not to be interfored with 
by the appellate Court. [P 143 c 2] 


(d) Evidence Act (1872), S. 154 — Party 
cross-examining his own witness — Whole evi- 
dence need not be rejected — Evidence. 

It is not an implication that a party wlion ho 
cross-examines a witness called by hiin tlioroby 
intends to discredit his evidence in toto; the 
cross-examination may be directed only to over- 
throwing certain parts of his ovidence; and a 
Court or a jury is not hound to entirely dis- 
believe a witness because a portion 'of liis' tosti- 
niony has been discredited in cross-examination: 
Faulkner v. Brine, 1 E A’ E ^251, ExpL\ A I R 
1931 Cal 401, Rel. on : Cu9e law referred 

/NO. ^ 2] 

(e) Benami Burden of proof — Evidence 
Act (1872), Ss. 101 and 114. 


1 lierc is no presumption in favour of heuam 
and the party alleging it must prove it. 

in n . 1 

(I) Benami— Person purchasing propert] 

in wife’s name— Wife is benamidar iinlesi 

otherwise proved — Evidence Act (1872) 

Ss. 101 and 114. 

Where a conveyance is taken in the name 01 
t ic wife of the peivon paying tlio considoratior 
the presumption is that the wife is the bena- 
midar and the onus is on her if she alleges so Ic 

show that the coiiveyanee was paid for by her 

own money. rj> ^ .2 j 


T. E. Vejikatarama Sastriar and 
K. Narasimha Ayyar — for Appellant. 

iSngcnt Grant for V. Varadaraja 
Mudaliar and D. E. V enkatesa Ayyar — 
for ]{o5pondent. 

Beasley, C. J. — Defendant 1 in the 
suit under appeal is an insolvent and 
defendant 2 is his wife. The Official 
Assignee claimed in the suit a declara- 
tion that three lioiises, the title-deeds 
of which stand in the name of the in- 
solvent s wife, defendant 2, were in 
reality tlie property of the insolvent who 
paid for tliem. The defendants on the 
otlier liand contended tliat the insol- 
vent s wife was tlie actual buyer and 
that all the money leqiiired came from 
hc‘r pocket with tiio exception of l/6th 
of the price of one of the houses. 

It is not necessary at this stage to go 
into any of tlio fact.s of the case because 
an objection has been taken, which we 
are dealing with as a preliminary objec- 
tion to certain procedure adopted at the 
trial. The Official Assignee called the 
insolvent, defendant i in the suit, in 
support of his case. Wliilst ho was under 
oxamination-in-chiof, I^Ir. Grant who ap- 
peared for the Official Assignee put a 
number of questions to the witness of a 
cross-examination nature. Objection is 
t;ikon that Mr. Grant cross-examined his 
own witness. This, it is contended by 
the appellant, ho was not entitled to do 
unless ( 1 ) the witness first showed him- 
self to ho hostile and (2) leave of the 
Court to put such questions to him had 
1)0011 obtained. It is objected, first, tdiafc 
the witness did not show himself by his 
demeanour to ho hostile; and, secondly, 
if ho did, the consent of the Court to 
cross-oxamino him was never obtained, 
riioro is notliing 011 the record of ovi- 
donco to show that any submission was 
ever made to the trial Judge that the 
witness was hostile and that leave was 
sought to cross-examine liini. Mr. Grant 
quite fairly says that lie has no recollec- 
tion of having made any such submission. 
It is equally clear tliat no objection to 
tlio procedure adopted by the learned 
counsel for the Official Assignee was 
taken by his opponent. From the con- 
eluding ])assago in the learned trial 
Judge's judgment it would appear that 
Mr. Srinivasa Ayyangar who appeared 
for the defendants in the course of his 
argument condemned the procodiiro al- 
ready referred to. The learned trialJudge 
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deals with Mr. Srinivasa Ayyangar’s 
argument on this point and states as 
follows : 

“ I am aware that, as between two ordinal*}' 
litigants, such a method of procedure has been 
strongly condemned by the Judicial Committee. 
The Official Assignee stands in a different and 
frequently a very embarrassing position. He 
represents the estate of the insolvent, who is 
usually colluding with transferees against his 
■creditors. The insolvent, in such a case, has to 
be made a party. The Official Assignee must 
examine him as a witness, for there are certain 
things that only he can speak to, but it would 
be absurd to treat him as having been put for- 
ward as a witness of truth, by all of whose 
statements the Official Assignee is bound. In 
this case the insolvent had to be examined to 
admit the correctness of his banking account 
and the fact that all the money for the houses 
came out of it. Beyond that, everything he 
wanted to say was in favour of his wife and I 
can see nothing improper in allowing the Official 
Assignee to cross-examine him in order to show 
"that his evidence, in other respects, was not to 
be accepted and to elicit admissions from him 
that were inconsistent with his support of his 
wife.” 

What in my view, is to be understood 
hy these observations is (l) that no ob- 
jection was taken to Mr. Grant cross- 
examining his own witness by Mr. Srini- 
vasa Ayyangar whilst the witness was 
in the witness box, and (2) that the trial 
Judge did not interfere but allowed the 
cross-examination to go on. What is 
quite clear is that, if Mr. Srinivasa 
A^^yangar had objected to this procedure 
or Mr. Grant had asked for permission 
to adopt it. Waller, J., would have dis- 
allowed the objection and allowed Mr. 
Grant to cross-examine the witness for 
the reasons he has stated. Three ques- 
tions arise here : (1) Before the party 
calling the witness can cross-examine 
him, is it necessary that the witness 
jshould first of all be declared to be hos- 
jtile or can such questions be allowed by 
•the Court to be asked even though the 
'witness does not show himself to be 
jhostile ? (2) Is it necessary that, before 
‘they are asked, the leave of the Court 
^ould^ be asked for and obtained. (3) 
What is the effect of such an examina- 
tion of the witness on the testimony of 

that witness; should the whole of his 
evidence be discarded or is it open to 
the Uourt to accept some of it and dis- 
card the rest ? The meaning of S. 154, 
Evidence Act, has to be considered. 

lhat provides that : 

“ the Court may in its discretion permit the 
person who calls a witness to put any questions 


to him which might be put iu cross-examination 
by the adverse party.” 

For the respondent, the Official As- 
signee, it is argued that tliat section 
gives the Court an unfettered discretion 
and that tlie exercise of that discretion 


is not therefore dependent upon the 
hostile demeanour of tlie witness; and 
furthermore it is argued that it is not 
necessary that the leave of the Court to 
put such questions to the witness should 
be obtained because the words used are 
“the Court may permit "h” 

It is argued that this permission need 
not be expressed in words and that, if no 
objection is raised by the opposite side 
and the Court does not interfere with 


the cross-examination, the permission of 
the Court is to be implied. It is further 
argued that the effect of a party cross- 
examining his own witness is not to 
cause general discredit to be cast upon 
the witness and that it is open to the 
Court to attach such weight to the evi- 
dence of the witness so dealt with as it 
thinks right. With regard to the first 
question raised, it must be observed that 
in practically all the cases cited the 
witness had been shown to be a hostile 
witness so that no question arose as to 
the limits of the Court’s discretion. 
There are however two cases w'hich ac- 
tually do consider this question and one 
of them is a decision by which we are 
bound. That is the decision of the Privy 
Council in Baikurntha Nath Chattoraj v. 
Brasannamoyi Dehya (l). The judgment 
of the Judicial Committee was delivered 
by Sir Lawrence Jenkins and on p. 701 
he says : 

Nagendra Nath Ghouse does Dot support the 
proponent’s case, for in his examination-in-chief 
he declared that he did not know whether 
Mandakini executed any will, and that it was 
to a blank paper that he put his signature at the 
request of Ramlal Gosain. An application was 
therefore made to the District Judge to declare 
the witness hostile and to allow the proponent 
to cross-examine him. This is a position for 
which provision is made by S. 154, Evidence 
Act, which says nothing as to declaring a wit- 
ness hostile but provides that the Court may in 
its discretion permit the person who calls a 
witness to put any questions to him which 
might be put in cross-examination by the ad- 
verse party. One of the appeal Court’s adverse 
comments on the trial Judge’s conduct of the 
case is that the cross-examination of the witness 


was improperly disallowed. No such objection 
was made in the grounds of appeal to the High 
Court, and it would seem as though this com- 
ment must have been made without the Court’s 
a ttention being drawn to that portion of the 

1. A I R 1922 P C 409=72 I C 2S6 (P C). 
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order sheet i which the District Judge remarks, 

as the record of the deposition indicates, that 

the witness was virtually cross-examined, though 

the Judge in fact did not think he had turned 
hostile.” 

It is this case which supports the 

following view exi)ressecl on p. 974 of 

Btln, 8 of Wooclrooffe & Ameer Ali on 
Evidence : 

be hardly said in this state 
?vnr in India where the 

when , it is only 

I '< manifestly showsahostileper- 

X'cwnr 1’’® and demeanour tRat 

the Court ought to allow his cross-examination 

If ad3e" ‘"^‘inrony of a witness, 

no host ile’rli' nn ‘^'‘°gerous if he shows 

no hostile disposition; and if he be astute as 
well as treacherous, he will take care to conceal 
his true sentiments from the Court.” 

The other case is Praphullakumar 
Sarkar y Emperor (2). This was a deci- 
sion of a lull Bench of five Judges. The 
facts of the case are that one of the pro- 
secution witnesses was declared hostile 
and permission was given to the Public 
Prosecutor to cross-examine him. In his 
chaige to the jury the Judge said : 

ilaniruddin has deposed in favour of the 
defence story. This witness has been declared 

hostile and cross-e.xaminod hy the prosecu- 
tion. His evidence has therefore to be excluded 
from your consideration.” 

I shall refer to this case again when 
I come to deal with the question whe- 
ther such testimony has to be excluded 
from the consideration of the Court. I 
have referred to this case however be- 
cause of the observations of the Full 
Bench upon the meaning of S. 154 
Evidence Act. On p. 1424 {of 58 Cal.) 
Ban kin, C. J., says : 

Now it IS true that in Coles v. Coles (3), and 
i^t may be in other cases, a hostile witness has 
been described as a witness who from the 
manner in which he gives his evidence shows 
that he is not desirous of telling the truth to the 
Court. -This 13 not a verv good definition of a 
hostile witness and the Evidence Act is most 
careful in b. 154 not to restrict the right of 
cross-e.xamination’ even by committing itself 
to the word hostile.’ ” 

On p. 1433 Buckland, J., says : 

As a practical matter therc/oro S, 154 refers 
exclusively to cross-examination of a witness bv 
the party calling him. Wc are not asked to 
.state the circumstances in which the Court mav 
exercise its discretion in favour of the partv 
seeking to cross-examine, and indeed it \voiild 
be impossible to formulate any comprehensive 
lulc. One observation however is permissible, 
^ic object of calling g witness is to elicit the 

2. A I R 1931 Cal 401 = 1931 Cr C 497=131 

I C 576=32 Cr L J 7C8=58 Cal 1404 
(F B). 

(18CG) 1 p 70=35 L J P 40=13 L T 008 = 

14 W R 290, 
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facts and if the facts to be elicited are such as 
ought to be elicited from a witness, and if this 
cannot be elicited without cross-examining him 
it would be difficult to .say that the discretion 
was wrongly exercised.” 

In this case the judgment of the Judi- 
cial Committee in Baikuntha Nath Chat- 
ioraj V. Prasannamoyi Dehya (l) is not 
icferred to, but the same view of the 
scope of S. 154, Evidence Act, is taken 
both by Rankin, C. J., and Buckland, J. 
In England the law is different upon the 
point. The Common Law Procedure Act 
of 1854 settled what had been the subject 
of vaiA'ing decisions for many years by 
providing that: 

a party producing a witness shall not be 
allo\\ed to impeach his credit by general evidence 
of bad character, but be may, in case the witness 
shall in the ojiinion of the Judge prove adverse, 
contradict him by other evidence or by the leave 
of the Judge, prove that ho has made at other 
times a statement inconsistent with the present 
testimony; but before such lastmentioned proof 
can bo given, the circumstances of the supposed 
statement sufficient to designate the particular 
occasion, must be mentioned to the witness, and 
he must be asked whether or not he has made 
such a statement.” 

In England therefore the exercise 
the discretion of the Court is conditional 
on the adverse demeanour of the witness, 
whereas S. 154, Evidence Act, gives an 
unqualified discretion to the Judge apart 
from any question of the hostility or 
otherwise of the witness. In the opinion 
of the Referring Judges in Praphulla- 
kuTYiar Sarkar v. Bjnperor (2) the reason 
why the Court in India is given a much 
wider discretion than in England is in 
all probability to avoid the conflict w'hich 
liad existed in England over the w'ords' 
hostile and adverse.” The first ques- 
tion raised must, in my view, be answered 
in the negative. 

I now turn to the consideration of the 
question as to w'hother permission of the 
Court must bo asked for. Upon this 
point there is an entire absence of autho- 
rity which is not at all surprising. In- 
stances wdiero the procedure apparently 
adopted in this case, namely, the cross- 
examination of the party’s o^Yn witness 
without the leave of tiie Court being 
obtained and W’ithout objection made by 
the opposite party and without the ex- 
press approval of the Court, must indeed 
ho rare. In every case to which reference 
has been made upon tlio questions under 
consideration, so far as I am able to see, 
the leave of the Court to cross-examine 
the witness had either been granted or 
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refused. In the case under appeal it 
would seem that the learned trial Judge 
assumed from the very nature of the 
position in which the insolvent stood 
towards the Official Assignee that the 
witness was bound to be hostile, a per- 
fectly reasonable assumption; but it is 
extremely doubtful w-hether the law in 
England allows a party to cross-examine 
%.witness for that reason only and indeed 
tiiere are decisions to the contrary such 
as Price v. Manning (4). In that case 
it was held that a party to an action who 
calls an opponent as a witness has no 
right to cross-examine him however hos- 
tile he may be, without the leave of the 
Judge and that whether the witness is a 
litigant or not, it is a matter of discre- 
tion in the Judge whether he show's him- 
self so hostile as to justify his cross- 
examination by the party calling him, In 
this case, Cotton, Fry, and Lopes, L. JJ., 
in effect overruled the decision of 
Best, C. J., in Clarke v. Saffery (5), 
where Best, C. J., said : 

There is no fixed rule which binds the counsel 
for calling a witness to a particular mode of 

If ^ witness, by his conduct 
in the box, shows^ himself decidedly adverse, it 
as always in the discretion of the Judge to allow 
a cross-examination; but if a witness called, 
stands in a situation which of necessity makes 
him adverse to the party calling him, as is the 
case here, the counsel may, as a matter of right, 
cross-examine him.” 


Reported on p. 737 of the same report 
there is the case of Barton v. Carexu (6), 
where a similar objection was taken, and 
a cross-examination of an adverse witness 
allowed. Abbot, 0. J., said : 

“I mean to decide this and no further, that in 
each particular case there must be some discre- 
tion in the presiding Judge as to the' mode in 
which the examination shall be conducted, in 
order best to answer the purposes of justice.” 


Pi ice V. Manning (4), at any rat 
states that the rule is that it is a matte 
of discretion of the presiding Judg^ 
whether the witness has shown himsel 
BO hostile as to justify liis cross-examina 
tion by the party calling him. '.This deci 
Sion and S. 22, Common Law ProceduiN 
Act of 1854, seem to me to show that 

^ party puts his opponen 
into the witness-box, the Court will onh 
exercise its discretion and allow him t( 
e cross-examined if he shows himself t( 
be hostile. Although S, 154, Evic1e nc( 

^ 5^=3? W g ^ L ^ 

5. 27 R R 736=R & M 126. 

S, 27 R R 737=R & M 127. 


Act, gives the Court an unfettered discre- 
tion to allow cross-examination of a wit- 
ness by the party calling him, in my 
opinion it ought not to exercise its dis- 
cretion unless during the examination- 
in-chief of the witness something hap- 
pens which makes it necessary for the' 
facts to be got from the witness by means* 
of cross-examination. That section doesj 
not, in my opinion, entitle any party for| 
instance to say: “l propose to call my' 
opponent and cross-examine him” and! 
the Court to allow such cross-examina-| 
tion without anything more. It seems! 
to me that the scheme of the section isj 


that something more than the mere posi-; 
tion in which the witness stands to the^ 
party calling him is required before the 
Court can exercise its discretion. In my 
opinion therefore it is necessary before 
the procedure of S. 154 can be adopted 
either for the permission of the Court to 
be obtained or for it to be given by the 
Court without its being sought. In this 
case, as already stated, it must be taken 
that no such permission was sought nor 
was it in words given. But Mr. Grant 
argues that all that the section requires 
is tacit permission and that, if the Court 
does not interfere, it must be taken to 
have assented to that procedure. He 
contrasts the word “permit” in S. 154 
with the word “consent ” in S. 155. His 
contention is that the two words are 
used in a different sense and that the 
consent of the Court required in the 
latter section must be given as a result 
of a request made to it whereas the use 
of the wmrd permit” in the former sec- 
tion shows that even a tacit consent is 
intended. " 

There is much force in this argument 
because the use of the word “permit” in 
one section and the word “consent” in 
the next section makes it probable that 
it was not intended that these words 
were to have the same meaning, “Con- 
sent” seems to me to imply that it is to 
be given in consequence of a request 
made, whereas “permission” need not 
necessarily follow a request. This how- 
ever does not entirely solve the difficulty 
because we have still to consider whe- 
ther it is necessary for the Court to ex- 
press its permission in words. In my 
view, it is intended by S. 154 that such 
a permission should be signified, if not 
in words, by some other action of the 
Court indicating its permission during 
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'the cioss-cxami nation of the witness by 
f.ho party calling him. But there is 
, another section of the lilvidence Act to 
be considered in this connexion and th-at 
is 8. 112. It is contended by Mr. Grant 
that, quite apnrt from 8. iod, 8. 142 
allow.s a cross-examination hy a party of 
his own witness during that witness’s 
c\amination-in. chief without the per 

mission of the Court if no objection is 
taken to it by the adverse nartv Tint 

section is as follows: 

‘‘Leading questions must not, if obiected to 

in an examina- 
tion-in-cliicf, or in a re-examination, except 

with tlie permission of the Court. The Court 

.shall permit leading questions as to matters 

which are introductory or undisputed, or which 

have, in its opinion, been already sufficiently 
proved.” ^ 

Jn m\ \]ew, this section is intended 
to provide for case.s different to those 
contemplated by 8. lo4. S. 142 refers 
merely to leading (jiiestions; S, 154 re. 
fers to questions which might be put in 
cross-examination hy the adverse party. 

A (jnestion jmt in a leading form is not 
necebSiirily tantamount to cross-examina- 
tion, wheieas most questions in cross- 
examination are leading (fuestions. The 
distinction between the object of these 
two sections, to my mind, is that S. 154 
provides for the cross-examination of tlie 
witness by the adverse party for the iiiir. 
pose of contradicting answers given by 
the witness or to tost tlie witness’s vera- 
city or to drag the truth from him. 

8. 142 to my mind clearly does not deal 
jwi th such a case. It merely deals with 
leading questions as defined by S. 141, 
iviz. questions suggesting the answer 
which the person putting them wishes or 
expects to receive. It cannot be ima- 
gined that the legislature had in view 
any questions to which it is obvious ob- 
jection must be taken by the adverse 
(inirty. I do not think that S. 142 assists 
itho respondent’s argument. In my opi- 
,nion the i)roceduro adopted in this case 
,wa3 not warranted by 8. 154, Evidence 
'Act, because Waller, J., did not signify 
his permission at any time during the 
cross-examination because I do not think 
that 8. 154 moans tacit permission. But ( 
it is clear that, had permission been for- ] 
mally asked for, lie would have granted 
it and, as no objection was taken to that 
procedure by the appellant’s counsel, and 
was only taken after all the evidence had 
been given during the course of tlie argu. 


ment. It is now too late to allow this 

J objection which, had it been taken dur. 

> ing the cross-examination, would have 

- been overruled by the learned trial Judge. 

I I have now to consider whether the 

' whole of the evidence of the witness has 

to he 1 ejected or not. Reliance is placed 

by the appellant on Faulkner v. Brine (7), 

of that case is as follows: 
llio defendant’s counsel stating, after calling 
and examining a witness, that he had given an^ 
other and materially different account of the 
transaction to the defendant’s attorney, the 
Judge allowed the witness to be asked if they 
were so, and to be dealt with as adverse, under 
the Common Law Procedure Act of 1854, S. 28 
but only with a view to discredit him generally: 
and this it will not do, if it is not utterly in- 
consistent with his sworn evidence.” 

Tho case was tried by Lord Camp- 
bell, C. J., who allowed the question to 

ho put stating: 

“It must be understood that it must be clone 
to discredit the witness altogether, and not 
rnercly to get rid of part of his testimony. If 

that which is suggested shall be elicited it will 

show that ho is not trustworthy at all.’* 

In Alexander v. Gibson (8), Lord Ellen- 
burg says: 

If a w’ifncss is called on the part of tho 
plaintiff, who swears what is palpably false, it 
would bo extremely hard if the plaintiffs case 
should for that reason be .sacrificed. But I know 
of no rule of law by which the truth is on 
such an occasion to be shut out and justice is to 
be perverted. In Lowe v. Jolliff (9), which 
tinned on tho validity of a will, all the attest- 
ing witnesses swore to the insanity of the testa- 
tor when the will was executed; but they were 
contradL’tod by other evidence and tho will was 
cstablisiied . ^ The party is not to set up so much 
of a witness s testimony as makes for him, and 
to 1 eject or disprove such part as is of a contrary 
tendency. But if a witness is called, and gives 
evidence against the party calling him, I think 
ho may bo contradicted by other witnesses on the 
same side, and that in this manner his evidenc 
may bo entirely repudiated.” 

Alcj ander v. Gibson (8) ^vas referred 
to in Panchanan Gogai v. Emperor (10) 
to support tho position that, Nvhere a \Yit- 
noss turns hostile and is cross-examined 
by the p<yty calling him, tlie evidence of 
such a ^vitnoss cannot in part be relied 
upon and the rest of it discarded or re- 
jected. It is there pointed out that 
Alexander v. Gibson (8) has been fol- 
lowed ever since 1811 and that in only 
one Bradley v. Eicdiardoill), it was 
^Qt followed. In Bradley y . Richard 0 ( 11 "^ 

7. 1 F it F 254. 

8. 2 Camp 55G=U R R 797. 

9. 1 W HI. 8G5. 

10. AIR 1980 Cal 270=1030 Cr 0 366=31 Cr 

L J 1207=127 I C 270=67 Cal 1266. 

11. 131 E R 321. 
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however it was held that where a party 
being surprised by a statement of his 
own witness, calls other witnesses to 
contradict him as to a particular fact, 
the whole of the testimony of the con- 
tradicted witness is not therefore to be 
repudiated by the Judge, and Alexander 
V. Gibson (8) was referred to. The case 
was heard in the Common Pleas by Tin- 
dal, C. J., Gaselee, Bosanquet and Alder- 
son, JJ., whose judgments are very fully 
set out by the referring Judges in their 
order of reference to the Full Bench in 


Praphullakumar SarkavY. Emperor (2). 
Tindal, C. J., stated: 

“The general rule is, that a party shall noi 
be permitted to blast the character of a witnesj 
called in support of his case by adducing genera' 
evidence to his discredit; but I have never hearc 
it said that when surprised by a statement con 
trary to the fact, he may not call another wit 
ness to show how the fact really is.” 

In the opinion of Gaselee, J., Alex- 
ander v. Gibson (8) went too far and he 
disagreed with Lord Ellenbourough. Bo- 
sanquet, J., stated that the practice had 
always been contrary to that adopted in 
Alexander v. Gibson (8), and Alderson, J. 
dissented from Lord Ellenbourough and 
also stated that the case of Lowe v. Jo- 

^©ferred to by Lord Ellenborough 
Judgment established the contrary 
of the proposition for which it was cited, 
i do not think that Alexander v. Gib- 
son (8; or Faulkner v. Brine (7) can be 
relied upon by the appellants. With 
regard to the latter case, as Eankin,C. J., 
^ints out in PrapMillakumar Sarkar v 
Emperor (2) (at pp. 1427 and 1428 of 58 
Gal.) Lord Campbell is not reported to 

because he had 
allowed the questions to be put, the de- 
fendant could not rely 'at all upon the 
evidence .of the witness nor that the 
cross-examination of a hostile witness by 

permission of the Court must always be 

credit of the witness, but that his obser- 
fo^’nT^ observation 

ino benefit of the jury and as awarn- 
ing tojcounsel of the risk he ran. In 
Praphullakumar Sarkar v. Emperor (2) 

that Courtf of 

another ^pul^ose^ ^It^w^'^f^’ case for 

the fact thft a vdt J! 

under S 154 dealt with 

unaer & iP4, Evidence Act, even whfln 

under that section he is cross-examined 


as to credit, in no way w^ar rants a direc- 
tion to the jury that they are bound in 
law to place no reliance on his evidence 
or that the party who called and cross- 
examined him or any other party can 
take no advantage from any part of his 
evidence and that there is no rule of 
law that, if a jury thinks that a witness 
has been discredited on one point, they 
may not give credit to him on another. I 
entirely agree with the decision in this 
case and with the reasoning in the judg- 
ments of Eankin, C. J., and Buckland, J, 
It is in all cases a question for the jury 
or for the Judge in a civil case to decide 
what w'eight is to be given to the testi- 
mony of a v/itness so dealt with and I 
cannot accede to the contention put for- 
ward by the appellant that a different 
principle is to be applied in such mat- 
ters when the testimony is being consi- 
dered by a Judge alone. In one case the 
jury are the Judges of fact and in the 
other the Judge alone is, and it is for the 
jury in the one case and the Judge in the 
other to attach such w’eight as is right 
to that evidence. In my opinion there- 
fore Waller, J., was entitled to accept or 
reject such parts of the evidence of de- 
fendant 1 as he did, although I do not 
agree with the procedure allowed by 
Waller, J., in this case. Whatever may 
be the reasons for the exercise of its dis- 
cretion by the Court under S. 154, first 
of all to obtain the sanction of the Court 
to cross-examine the witness, is in accord- 
ance with the general practice and that 
practice in my opinion ought always to 
be followed although S. 154 may notl 
make such procedure imperative, but 
wEen the Court has exercised its discre- 
tion under S. 154 it ought not to be inter- 
fered with by the appellate Court. 

Cornishy J . I am of the same opinion. 
The learned trial Judge says at the close 
of his judgment that he allowed the wit- 
ness to be cross-examined, and he gives- 
as his reason that the witness was en- 
deavouring by his evidence to help the 
case of his wife, the opposite party. In 
other w^ords the learned Judge appears to 
have thought that the witness had shown 
himself tc be adverse to the party who 
called him. But nowhere does it appear' 
that permission to cross-examine the wit- 
ness on that ground w’as actually given. 
There is no doubt that the correct pro- 
cedure when a party is desirous of cross-- 
examining his own witness it is for him to- 
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formally ask for and obtain the Court’s 
permission. The expediency at least 
of this course is clear; for, unless the 
Court is given the opportunity of con- 
sidering whether on the material before 
it the cross-examination should be per- 
mitted, how is it toexercise a discretion? 
And a cross-examination which has taken 
place without it appearing that the Court 
had considered whether it should be 
perm-itted would be altogether irregular. 
Mr. Grant has contrasted the word “per- 
mit in S. 154 with the word “consent” 
in S. loo, and contended that permission 
means no more than sufferance, so that, 
it would be sufficient if the Court signi- 
fied its permission by acquiescence. I do 
not think it could as a matter of course 
be assumed simply because it appeared 
from the record that a witness’s examina- 
tion-in-chief has developed into cross- 
examination without objection from the 
Court or opposite party that the Court 
had exercised its discretion in permitting 
the cross-examination. It must some- 
how be shown that the Court did in fact 
exercise its discretion in the matter. In 

the present case it appears from the 
judgment. 

A considerable argument was addressed 
to us on tlie scope of S. 154. The section 
differs from the corresponding provision 
in the Englisli Act, 28 and 21)., Vic., C. 18, 
which makes it a conditrion for leave to 
cross-examine that “the witness in the 
opinion of the Judge prove adverse.” 
As pointed out l^y their Lordships of the 
Judicial Committee in Bailmiita Naih 
Chattoraj v. Prasannamoiji Dchya (l) 

S. 154 says nothing about a witness being 
hostile. It seems to me undesirable, as 
well as unnecessary, to attempt to define 
the limits witliin wliich the Court’s dis- 
cretion can 1)0 exercised under S. 154 
when the section itself imposes none. 
But this mucli may be said with refer- 
ence to the particular case before us; that 
a party who cliooses to call liis opponent 
as a witness, or who may by force of 
circumstances be compelled to take this 
course, as apparently theOfficial Assignee 
was here, in order to prove his case, does 
not on that account become ontitloil to 
treat his wifmess as hosfile and to ci’oss. 
examino him. The Court must in its 
disci’etion determine whether cross-oxa- 
minjition of the witness shall bo per- 
mitted. That was the rule laid down 
by the Ooin*t of appeal in Prirr v. 
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Manjiing (4), and it is equally applicable 
to S. 154: ^QQLachiramMotilal v, Padha 
Charaji (12). 

The Cl oss-examination of defendant 1 
having been permitted by the Court, 
there remains the question how far is his 
credit affected. Mr. VenkataramaSastri’s 
argument, that the cross-examination 

must be taken to discredit generally the 
evidence of the witness for the plaintiff, 
the Official Assignee, is founded upon 
the observations of Lord Campbell in 
Faulkner v. Briiie (7), which have been 
interpreted in two cases in the Calcutta 
High Court, Khijiruddtn Sotocar v. 
Emperor (13) and Panclianan Gogai v. 
Emperor (10), as authority for the pro- 
position for which the learned advo- 
cate has conteiKled. This is not the 
view accepted in Emperor v, Jeliangir 
Ardeshircama (14), and in Sohrai Sao v. 
Emperor (15) (at p. 484 of 9 Pal.) and 
moreover, in Praphullakximar Sirkar v. 
Emperor (12), (at p. 1427 of 58 CaZ.) 
Kankin, C. J., expressed the opinion that 
Lord Campbell’s words should not be 
understood as meaning that the cross- 
examination of a witness as adverse must 
always destroy the general credit of the 
witness. This conse(|ucnce, it is to be 
observed, does not flow from calling an- 
other witness to contradict what the 
witness has said; vide Bradley v. 

Bicard^ (lO). In tluit case it was saidbv 

% 

Bosanquet, J: 

“A party often lompolled to call an adverse 
witness; and if he, on cross-examination or other- 
wise, makes statements inconsistent with faci, 
another witness may he called to contradict him, 
and there is no instance of a Judge having been 
called upon in such a ease to strike out the rest 
of his evidence.” 

There seems to mt' no reason why differ- 

% 

out considerations should govern the 

case of a witness cross-examined bv the 

% 

party who has called him. It is not an 
im])lication that a party when he cross- 
examines a witness thereby intends to 
discredit his evidence in toto; the cross- 
examination may he directed only to 
overthrowing certain parts oj his evi- 
dence; and a Court ora jury is not bound 
to entirely disbelieve a witness becaiisej 

12. A I R 1922 Cal 2G7=GC) I G 15=19 Cal 99. 

13. A 1 U 102G Cal 139=92 I C 112=27 Cr L J 
200=53 Cal 372. 

14. AIR 1927 bom 501 = 10G 1 C 100=28 Cr 
h J 1012. 

15. A I R 1930 Pat 247=121 1 C 83G=81 Cr 
L J 721=9 Pal 174. 
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portion of his testimony has been dis- 
credited in cioss-exainination. In my 
opinion therefore the cross-examination 
•of defendant 1 is not to be taken as a 
total repudiation of his evidence by the 
Official Assignee who called him as a 
witness. 

Beasley, C. J . — With regard to the 
lacts of this case, the first transaction 
impeached is that evidenced by a sale 
deed Ex. B dated 9th October 1911, 
That was a sale by one C. Ranganatham 
Naidu to defendant 2 of the site on which 
-subsequently Baktha Lodge was built. 
Ranganatham Naidu was at that time a 
debtor to the insolvent to the extent of 
rabout Rs. 7,000 and in respect of that 
debt he had mortgaged the site to the 
insolvent by Ex. A dated 11th October 
1910. The sale deed Ex. B sets out that 
the purchase money was paid by adjust- 
ment of the debt owing by the vendor to 
•the insolvent. Tlie Official Assignee’s 
Kjase is that no money passed, but that 
the property became tlie property of de- 
fendant 1 by adjustment of this debt. Of 
•course, according to the terms of the 
deed, it was by way of adjustment only 
and not by payment of money that the 
^transaction was put through. But the 
i^roperty stands in the name of defen- 
dant 2, the insolvent’s wife. There is no 
presumption in favour of benami and it 
is therefore incumbent upon the Official 
.Assignee to prove that this was a benami 
rtransaction. (His Lordship then dis- 
^cussed the evidence and after finding 
"that the money came from the insolvent’s 
•banking account and that the defendants 
had failed to prove that it was defen- 


dant 2 s money, proceeded.) Under these 
circumstances, I agree with the finding 
of the learned trialJudge that the Official 
Assignee has succeeded in showing that 
this was a benami transaction; and it 
•must therefore be set aside. The other 
transactions impeaclied must also suffer 
-a similar fate because the evidence with 
regard to them put forward for the de- 
•fendants in the lower Court was. even 
more vague. (His Lordship discussed 
the evidence and concluded.) In these 
♦circumstances I agree with the learned 

three must be 
set aside. This appeal must therefore 

be dismissed with costs. Certificate for 
•two counsel. 


Cornish, /. lam of the same opinion. 
When once the Official Assignee has 
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established that the consideration for 
the acquisition of the Baktha Lodge site 
was a release of the mortgage debt duo 
by the vendor to the insolvent, the pre- 
sumption arises that the conveyance of 
the property in favour of the insolvent's 
wife was benami for liimself. Tlie onus 
was on the wife therefore to show that 
she had in fact purchased tlie property 
from her husband witii her own money. 
(His Lordship then considered the evi- 
dence and concluded.) I agree that de- 
fendant 2 has not discharged the burden 
upon her, and that the appeal fails. 
p.R.s./m.n, Appeal dismissed. 
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Madhavan Nair, J. 

Palanisioami Goundai — Defendant — 
Appellant. 

V, 

Eyiglisli and Scottish Co-operatiue 
Wholesale Societies, Ltd. — Plaintiffs — 
Respondents. 

Second Appeal No. 2336 of 1927, Deci- 
ded on 25th November 1931, against de- 
cree of Sub-Judge, Nilgiris, in A.S. No. 2 
of 1927. 

Contract Act (1872), S. 65 — Benefit re- 
ceived under void contract must be restored. 

Return of money advanced can be claimed 
either on the basis of quantum meruit or on the 
principle of the restoration of benefit under a 
void contract: 43 Gal 790; AIR 1927 Gal 
465; AIR 1930 Mad COO and AIR 1922 
P G 403, Rel . ojt,; Youyty & Go. v. JMayot", etc. 
of Royal Leaminyton Spa, (1883) 8 A 0*517* 

Pist. CP 146 C 1, 2; P 147 0 11 

C. S. Sioami?iathan — for Appellant. 

B. Sitarama Rao — for Respondents. 

Judgment. — The defendant is the ap- 
pellant. This second appeal arises out of 
a suit instituted by the English and 
Scottish Co-operative Wholesale Societies 
for the recovery of Rs. 1,387-13-7. The 
plaintiffs alleged that the defendant 
executed two contracts under Act 1 of 
1903, binding himself to work with a 
hundred coolies in the Mango Range 
Estate of the plaintiffs and received a 
consideration of Rs. 1,200 and further 
advances and way expenses of the coolies. 
The suit was for the recovery of the 
amount on the ground that the defen- 
dant failed to keep the required number 
of coolies in the estate. A schedule 
showing how the plaint amount was 
arrived at was also filed along with the 
plaint. The defendant contended amongst 
other things that the agreements were 
not supported by consideration, that the 
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1 acf s weie aru] unon- 

formihle arvl tliaf. tlio anuiiint claimed 
in I lie j.laint .asdiu; Ironi him was not 
coiToct. The last point was covered by 
issue h. As the District ^^lnlsif found 
that tiio contracts were invalid he held 
that notliin ,'4 was due to the jilaintilt’s 
and thercfoie dirmissed tlio suit. On 
apfieal the learned Suhordinate Judt^e 
held til at consideration was proved for 
lioth tlie con tr, vets and that the plain- 
tiffs could reco\-er the amount advanced 
under tliese contracts. In the result he 
reversed the decree of the lower Court 
and allowed the appeal with costs. 

fn second appeal it was argued that 
tlie contracts are invalid inasmuch as 
they did not comply with the provisions 
emhodicfl in the rules relating to the 
execution of contracts under Act 1 of 
1903, and that therefore in estimating 
the amount due from the defendant, 
Ks. 1,200 advanced under the contracts 
should not lie debited against him; and 
that in any event the learned Subordi- 


nate Judge was wrong in having disposed 
of the ap{)oal without considering issue 8. 
As I\Ir. Sitarama liao on belialf of the 
respondents frankly admitted that the 
contracts were invalid as they wore not 
executed in strict compliance with the 
rules under the Act, it is not necessary 
to discuss the rules referred to in this 


connexion and which are published in the 
Fort Saint George Gazette. Tlie ques- 
tion is: tlie contracts being invalid, 
sliould nob credit be given to the plain- 
tiffs for the sum of Ks. 1,200 found to 
have been advanced by them the to de- 
fendant. In suportof the contention that 
no such credit should be given the ap- 
pellant strongly relied upon Young k Co. 
V. Mayor, etc., of Hoy a I Leamington 
Spa (l). 

In my oiiinion the present case is dis- 
tinguishable from the decision in Young 
k Co. \. Mayor, etc. , of lioifal Leamington 
Spa (1), in as much as the claim made 
here is not for the enforcement of the 
invalid contracts bub for the restoration 
of the lionelit accrued under the con- 
tracts, the contracts having heen found 
invalid. Ihirthor the case in Young k 
\Co. V. Mayor, etc., of lioyal Leamington 
Spa (l), concerned itself with a contract 
made by a Corporation to which special 
consideration may lie said to bo applica- 
b le. T im claim for tlie return of the 
a. (1883)8 A C"517V 


amount in cases like the present seems 
to be based on the principle of quantum 
meruit, fn Mathura Mohan Saha v. 
ham huniar Saha (2) (at p. 827), it was 
pointed out that: 

where a Corporation receives money or pro- 
perty under an ac'rcemcnt which turns out to be 
ultra vires or illegal, it is not entitled to retain 
tlie money. 'J’he obligation to do justice rests 
upon all persons natural or artificial; if one ob- 
tains the money or property of others without 
authority, the law independently of express con- 
tract will compel restitution or componsatiou.*’ 

In Mohayned Ebrahim Molla v. Com- 
mi ssi oners for the Port of Chittagong (3): 

“ an agreement the value of which exceeded 
Ks. 2,. *^00, was executed by the Port Ofticor of 
Oliittogang, by his proxy, tlio Port Oilaccr of 
Moulinein, on behalf of the Commissioners for 
the Port of Chittagong by which a towing ves- 
sel was let out by the I’ort Commissioners on 
operations outside the Chittagong Port,’* 

it was held: 

that the agreement being in contravention of 
the mandatory provisions of S. 29, Chittagong 
Port Act, 1914, was not enforceable and that the 
Commissioners were entitled to recover quantum 
meruit for the services rendered by them.” 

Both these decisions refer to the deci- 
sion in Young k Co. \. Mayor, etc., of 
Eoyal Leami ngion Spa (l), rolled upon 
by the appellant. The decision in Mo- 
hamed Ebrahim Molla v. Commissioners 
for the Port of Chittagong (8), was fol- 
lowed by this Court in M unicipal Couyi- 
cil, Tiruva rur v. Kann uswami Pillai 
(l), in which it was hold by Kumara- 
swami Sastri and Pakenham Walsh, JJ., 
that: 

in spite of tho invalidity of the contract a de- 
cree for what will be due on tho basis of quan- 
tum meruit can bo given.” 

In this caso also reference is made to 
Young k Co.w. Mayor, etc., of Royal Lea- 
mingtoyi Spa (l), and to tlie other rele- 
vant cases bearing on tho question. Onl 
tho autliority of these decisions it is 
clear that though tho contracts are in- 
valid tho plaintilTs in the present caso 
are entitled to tho return of Rs. 1,200 
advanced under tho contracts. Their 
claim for the return of the amount can 
also bo rested on S. 05', Contract Act, 
which says that: 

“ when an agroomont is discovered to bo void, or 
when a contract becomes void, any person who 
has received any advantage under .siicU agreo- 
mont or contract is bound to resioro it, or to 
make compensation for it, to tho qierson from 
whom ho received it.” 

0 305. 

3. A I U 1927 Cal 405=103 1 0 2=64 Cal 

189. 

4, A I U 1930 Mad 6CM.1=127 I C 120=53 

iMud 352. 
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In this connexion attention may be 
diawn to tlie decision of this Court in 
Thangammal Aujar v. Krishnan (5), 
which, appl^g the decision of the Privy 
Council in ELcirncith ^urv'toar v. IjicIcit 
Bahadur Singh (6), held that S. 65, 
Contract Act, requiring’ compensation to 
be paid, or restoration of advantage re- 
ceived, by a party under a contract, 
would apply to a contract void from its 
inception. The contention that the 
amount in question should be returned 
based on S. 65, Contract Act, seems to be 
unanswerable. The plaintiffs can thus 
claim recovery of Es. 1,200 paid by 
them under the void contracts either on 
the basis of quantum meruit or on the 
principle of the restoration of benefit 
under a void contract; but this does not 
dispose of the entire claim made by the 
plaintiffs. In addition to the money 
advanced under the contracts they claim 
from the defendant various other items 
the correctness and liability to pay 
which are disputed by the defendant, 
The defendant also says amongst other 
things that he has not been allowed the 
proper amount of commission due to him. 
The liability to pay the amount clairCed 
by the plaintiff's in the list filed by 
them along with the plaint has been 
questioned by the defendant on various 
grounds. This was the subject-matter 
of issue 8. In the view that was taken 
of the case by the District Munsif there 
was no need to give an express decision 
on this issue. The learned Subordinate 
Judge, setting aside the decree of the 
District Munsif has given a decree to the 
plaintiffs as prayed for without consi- 
dering this issue. The Court then 
called for a finding on issue 8 and after 
its r 6 C 0 ipt modified tlie decreo passed 

— B ec r ee modified, 

6. A I R 1930 Mad 132=124 I~G ^ 2=63 
Mad 309. 

6. A I R 1929 P C 403=71 I C 629=60 I A 
69=45 All 179=26 O 0 223 (P 0). 
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Burn, J, 

Bendy ala Narasanna and others- 
Accused Petitioners, In re. 

Criminal Revn. Case No. 289 of 193 

iSqo No. 268 < 

1932, Decided on 30th September 193‘ 
against order of Seas. Judge, West Gods 
veri Division, Ellore, in Criminal Anneal 
Nos. 3 and 4 of 1932. 


Molesalion Ordinance (5 of 1932) S«; 

and (4)— Gist of offence of molestation laid 
down . 

^ The gist of an offence of molestation as defined 
in S. 3 (a) IS the doing of certain acts “with a 
view to cause a person to abstain from doin^ or 
to do any act which such other person ^ 

rignt to do or to abstain from doin" ” These 
words govern the whole of S. 3 (a). 

A conviction under S, 4 is therefore not main- 
tainable when the acts complained of are not 
done with a view to prevent the comidainan t 
from doing anything which he had a right to do 

TT Q r . [P 147 C 2]* 

A. ih. Jayarama Ayyar, B, T. M, 

Baghai aclia) i ^ and P. Satyauarayaua 
Baju for Petitioners. 

A. S. V asudevaii for Public P rosecutor 
— for the Crown. 


Order, The conviction under S. 4 
Molestation Ordinance (5 of 1932) is not 
maintainable. As Mr. K. S. Ja^ama 
Ayyar for the petitioners contends, the 
gist of an offence of molesation as de 

fined in S. 3 (a) of the Ordinance’ is the 
doing of certain acts, 

‘‘ with a view to cau.se a person to abstain from 
doing or to do any act which such other person! 
has a right +0 do or to abstain from doing . . 

Those words govern the whole of S. *3 
(a). In this case there is no evidence 
whatever, to show that the complainant 
had a right even to prepare the faces of 
the toddy trees for tapping. The trees 
not belong to him and he has nowhere 
said that he had got the permission of 
the owners to tap them. On the other 
hand, there is positive evidence that the 
complainant was committing an offence 
under S. 55, Madras Abkari Act. He had 
not obtained a license to tap the trees • 
he had not even got the trees marked! 
Yet he was having the trees tapped, as 
IS clear from the evidence of himself, of- 
one of his tappers (P. W. 2), of the Vil 
lage Munsif (P. W. 5) and of the Excise 
Sub-Inspector (P. W. 6). In these cir- 
cumstances it is impossible to hold that 
the acts O/ttributed to the petitioners 
were done with a view to prevent the 
complainant from doing anything which 
he had a right to do. I therefore set aside 
the convictions and sentences for offences 
under S. 4, Molestation Ordinance. (The 

rest of the judgment is not material for 
reporting). 

P.R.S./r.K. Order accordingly „ 
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Baudswkt.l, j. 

U ppu Satnanaraya nn — Ooniplainant 
Betitionor. 


V. 


II. B. Yorke 
Pai’fcv. 


Accused — Opposite 


Criminal Bovn. No. 112 of 1932 and 
Criminal Kevn. Potn. No. 107 of 1932, 
Decided on 24th August 1932, against 
order of Sul)divl. Magistrate, Cocanada, 
in Criminal Case No. 49 of 1931. 

(a) Madras Local Boards Act (1920), S. 193 
— Licence fee is not tax. 

A licensc-fec is not <a tax. [P 149 C 2] 

fb) Madras Local Boards Act (1920). S. 202 
Bye-laws under — Reasonableness can be 
considered by criminal Courts. 

The reasonable and equitable nature of b 3 ^e- 
laws framed by local bodies is a matter open to 
the criminal Courts to consider when ollenders 
against the bye-laws are put up for prosecution 
before them : Steels v. Galincki, (1904) IK B D 
C16 and Kruse v. Johns<m, (1898) 2 Q B 91, Bcf. 

, , , IP 150 C 2] 

(c) Madras Local Boards Act (1920), S. 193 
--License-fee — Questions of legality and 
reasonableness are separate. 

A bye-law, or any rule or order of the kind, as 
to the taking out of a license is not bad merely 
because the license fee is exce.ssive. The ques- 
tions of the legality of ordering that a license 
should bo taken out and that of the reasonable- 
ness or unreasonableness of the foe charged for 
such license are separate and independent ques- 
tions, and the legality of the order does not de- 
pend on the fees being reasonable : Criminal 
lievision No. 401 of 1931, Bel on. [P 150 C 2] 

(d) Madras Local Boards Act ( 1920), Ss. 193 
and 212 (9) — Excessive fees cannot be re- 
covered summarily. 

Where the license fee levied is excessive and 
cannot bo justified Court will refuse its summary 
recovery under S. 212 (0) ; A I H 1081 P G 217, 
Bef. [P 161 C 2] 

(e) Madras Local Boards Act (1920), Ss. 193 
and 166 — S. 193 is imperative. 

Section 193 is mandalorv in its terms like 

w 

S. IGG, and bonce a license should bo taken out 
for a place to be used for any of the purposes 
specified in Sch. 7. [P 151 C 1] 

P. Soinasundaravi and G. Balapara- 
vieswari Rao — for Petitioner. 

0. T. G. Nambiar for King find Part- 
ridge — for Opposite Party. 

Public Proseento ) — for the Crown, 
Order . — The petition is filed by the 
President of tlio Samalkota Pincliayat 
Board, the respondent being tiie Manager 
of the Deccan Sugar and Abkari Co., 
Ltd., at Safnalkota. The rosi)ondont was 
prosecuted by the petitioner for failure 
to take out licenses for (l) the manufac- 
ture of arrack with machinery; (2) the 
manufacture of C02 gas with machinery; 
(3) the manufacture of confectionery with 


machinery. The Cocanada Taluk Board 
had on 28th August 1930 passed a reso- 
lution to the efl'ect that no place within 
its jurisdiction should be used for any of 
the three specified manufactures, with- 
out the license of the President of the 
Union Board concerned if the place was 
within Un ion limits, the fee for a licence 
in eacli case being Rs. 400 while the 
license was only to endure for a year. 
The manufacture or refining of sugar was 
also specified and the fee for this was 
fixed at Rs. 500. This resol ution was 
notified in tlie District Gazette on 23rd 
September 1930. A resolution in similar 
terms, though of course restricted in its 
scope to the limits of the panchayat’s 
jurisdiction, was passed by the Samal- 
kot village panchayat on 12th November 
1930, and this resolution was notified in 
tlie District Gazette on 22rid November 
1930: (Ex. A-1). By Ex. A-1 the owner 
or occupier of every place used for the 
specified manufacture was to apply to 
the President of the panchayat for a 
licence for the use of such place for such 
a purpose within 30 days of its publica- 
tion. 

ffhe order as to applying for the licence 
was with reference to Sch. 7, Madras 
Local Boards Act 14 of 1920 and the 
three manufactures noted above as (l), 
(2) and (3) can fall under either Cl. (p) 
or 01. (q) of that schedule. The heading 
of Sch. 7 is “Purposes for which premises 
may not bo used without a Licence” and 
Cl. (p) runs “using for any industrial pur- 
poses any fuel or machinery,” while 
Cl. (q) runs : 

“in gonoral doing in the course of and industrial 
process anything which is likely to bo offensive 
or dangerous to human life or health or pro- 
perty.” 

For the purposes of this case, if any 
clause applies, it must bo Cl. (q). The 
respondent did not apply for any licence 
for the manufactures (l), (2) and (3), 
l)ut instead a letter (Ex. B), dated IBtli 
December 1930, was sent through the 
solicitors of his firm, thomanaging agents 
of which are Messrs. Parry k Co., Ltd., 
pointing out that the firm had boon pay- 
ing a liconso-feo of Rs. 300 for the use of 
their factory at Samalkota for the manu- 
facture or refining of sugar and for manu- 
factures (l), (2) and (3); that it was well- 
settled law that liconco-fees are not ana- 
logous to taxation, hut should be propor- 
tionate to the expenses incurred for 
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supervision of the industry or purpose 
which is licensed ; that it was obvious 
that the fee of Rs. 1,700 in all now im- 
posed could have no relation to the cost 
of supervision by the panchayat, and tliat 
the firm therefore did not propose to ap- 
ply for licences and would resist any at- 
tempt on the part of the President of the 
Union Board to enforce the levy. The 
prosecution of the respondent then fol- 
lowed. Ex. B had stated that» the res- 
pondent’s company might address the 
Government in the matter, but I under- 
stand that it has not done so. The 
prosecution was brought under Ss. 193, 
207 and 212 (9), Madras Local Boards 
Act. S. 193 provides that a panchayat 
may notify that no place shall be used 
for any one or more of the purposes spe- 
cified in Sch. 7 without a licence issued 
by the President of the panchayat, which 
licence is to be applied for by the owner 
or occupier of such place within 30 days 
of the publication of such notification. 
Under S. 207 a person shall on conviction 
be punished as provided in Col, 4, Sch. 8 
for contravention of any provision of any 
of the sections specified in Col. 1 of that 
schedule. In Col. 1, Sch. 8, is found 
S. 193, and the subject noted against 
it is 

“ using a place for an offensive or dangerous 
trade without a license.** 

The punishment provided for is one of 
a fine of Rs. 100. By S. 212 (9), when 
any person is convicted of an offence in 
respect of the failure to obtain a licence 
as required by the provisions of the Act, 
the Magistrate shall, in addition to any 
fine which may be imposed, recover sum- 
marily and pay over to ths Local Board 
the amount of the fee chargeable for the 
licence. The case was heard by the Sub- 
divisional Magistrate of Cocanada, w'ho 
found the respondent not guilty and ac- 
quitted him under S. 245, Civil P. C. 
The Magistrate’s ratio decidendi has been 
stated by him thus : • 

The proposed licence fees being contrary to 
the purposes of chapter (obviously a mistake for 
Part) 4 of the Act, I hold that the panchayat’s 
action is not within the powers given to it under 
the Act. The notifications are therefore ultra 
vires. Disobedience of a legal notice only con- 
stitutes an offence, but not of a notice which is 
ultra vires, 1 accordingly hold that no offence 

is made out under Ss. 193 and 207, Local Boards 
Act.” 

Against this decision the President of 
the Panchayat Board has come up on 
revision. It is conceded for the peti- 


tioner, and well established, that a 
licence-fee is not a tax. Licences are 
imposed under Part 4 of the Act for pur- 
poses of public health, safety and con-* 
venience. The Magistrate’s view that 
the notification was contrary to Part 4 
was based on his finding that the object 
of the Panchayat Board was to make 
money from licence-fees and was not re- 
quired to meet any expenses of supervi- 
sion, as there was a technical Govern- 
ment staff to supervise the factories and 
no such staff was employed by the Pan- 
chayat Board, while the factory itself 
was outside the village and unconnected 
with it, so that it was really not a source 
of danger to the village. There can be 
no doubt as to the correctness of the 
findings. Obviously the Panchayat Board 
was out to make money by suddenly rais- 
ing the licence-fees to be paid by these 
respondent company from Rs. 300 to 
Rs. 1,700 a year. The evidence of the 
President, as the one witness for the 
prosecution, shows that the Board’s sani- 
tary staff consisting of a Sanitary Inspec- 
tor on Rs. 40 a month whose post had been 
vacant for a year, and of two maistries 
on Rs. 23 and Rs. 20 respectively per 
mensem, have to look after the sanita- 
tion of the whole panchayat area, and, 
in respect of the factory premises, have 
only to see whether they are kept in a 
sanitary condition or not, while the com- 
pany itself looks after the sanitation of 
the factory compound. 

He says indeed that the licence-fee 
for the sugar factory was raised to 
Rs. 500 with the object of appointing a 
special staff over the sugar factory, but 
he has to admit that there was no one in 
view to be appointed for the factory’s 
supervision, and that no resolution had 
yet been passed for the appointing of an 
officer for such supervision. It has also 
to be observed that the manufacture of 
arrack had been carried on in the factory 
premises for over 30 years and those of 
C02 and confectionery for nine and seven 
years respectively, before the panchayat 
decided to treat them as offensive or 
dangerous to human life, so as to neces- 
sitate the taking out of licences for 
them. Of course however if the manu- 
factures are such that licences can be 
legally ordered to be taken for them, the 
panchayat had the right to direct at any 
time that licenses for them should be 
applied for. Further, I must note that 
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tho Hcliod nlo to A, t lio rates 

of tof'^ for licrnces fcvi- d an.i^croiLs trades, 
show-; nn rale iii any a jipioa'diiny (hose 

TK>\\ foi’ 1 Iv' nri ;i II I a,otu res m ^jiios- 

tinn, nor does P. W. 1 altornpt tocxplain 
^vlly such heavy foes should he paid by 
the fltifondant s conii)any. Tho ^^a,‘ltis- 
tralo h.as >tated in liis jud.Ljrneiit that 
he has refrained from adjudicating upon 
tlie reasonableness or otherwise of tlio 
notificatiojis in riuestion, as ho was 
don bt fu 1 i n tho face oiCheunnan Munici- 
Vttl Counett, Chiflambaram v. Tirunara- 

yana If/rngnr (1) wliethor it was oorn- 
I)etent foi- liini to do so. 
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fn fact Jiowevor the question of 
reasonableness or otherwise islarijoly in- 
volved HI the discussion that leads to Iiis 
conclusion. I have not looked into C7m/r- 
man, Muufcipal Council, Cludamharam v. 
-Lirunaraijanaliiycngar (l) as it lias not 
*>een quoted bcfoi o mo, and I do not find it 
necessai y foi me to do so for the purpose 
o c er K ingtliis case, hut I may note that 
alkce, J., in Criminal Ilevision Case 
o. 401 o/ 11)31 which was referred to 
Hin on a dilference between two learned 
dud-cs Waller, and Krishnan Panda- 
cU, d., lias, with reference to earlier deci- 

sions of this Jli^h Court as well as of the 
lliyli Courts of Allahabad and Pahore, 
liicdd that the reasonable and oiiuitabh) 
nature of bye-laws framed l)y local bodies 
IS a matter open to tho criminal Courts 
to consider when offenders aL^ainst the 
(bye-laws arc put up for prosecution bo- 
toio them. It is also the law of JOn^dand 
that a bye-law may be bad for unreason- 
ablenoss : Steels v. Guhnclci {'l), thou-h a 
Court ought to be allowed to hold that a 
bye-law is void for unreasonableness : 
Kiuse V. Johnson (3). The matter of 
reasonableness can also bo considered 
from another point of view, in case of 
prosecution for failure to take out a 
licence, namely that of whether, when 
there lias been a legal and valid 
Older for taking out a licence, the fee 
charged for tho licence was reasonable so 
that its summary j-ocovery could bo 
ordered under S. 2P2 (9) or whether it 
was so unreasonable that tho Court could 
refuse to order its recovery. That tho 
in at tor of reasonableness could bo go no 

i. A I uTu 28 Ai;ui’TriT^uT’rrj~jTi(r= 

Mad 87G=rU0 I 0 154. 

(I'dOl) 1 K P, J) 015. 

y. (IBOS) 2 Q li 91 = 07 L J Q B 7S2 == 40 
W R 030=78 L T 047. 


into in such a case is what was actually 

decided by Wallace. J., in Criminal Be- 

vision Ca^c No. 101 of 1931 in agreement 

vith Waller, J., one of the referring 
Judges. 

As I have already remarked, the Magis- 
trate’s finding is largely based on what 
he considers to bo tho unreasonableness 
of the notification; and, further what he 
holds to be illegal is not the order for 
the taking out of the licence but the 
proposed licence-fees which he finds to 
be contrary to the provisions and pur- 
I)oses of ])art 1 of the Act. Nowhere has 
ho held that tho manufactures in (question 
are not of such a nature that the licences 
could be ordered to he taken out in res- 
pect ol them. Pie has indeed remarked 
that tho factory was not in itself a source 
of danger to tho village, but he has not 
found that the manufactures carried on 
in it could not from any point of view be 
regarded as dangerous to human life. 
Had the Alagistrate's decision really been 
that tho entire notifications were illegal, 
and could that finding bo taken as 
correct, then there are a number of deci- 
sions which show tiiat there can be no 
ciiminal conviction for the disobedience 
of an invalid order. To these decisions 
I do not find it necessary to refer as the 
point with whicli they deal is not tlie 
one that 1 have now to consider. I have 
only to say that no case had been shown 
to me in which a bye-law, or any rule or 
order of the kind, as to tho taking out of 
a licence has been held to bo bad merely 
because the licence-fee was excessive. 
Clearly, I take it, the questions of the 
legality ot ordering that a licence should 
bo taken out and that of tlie reasonable- 
ness or unreasonableness of the fee 
charged for such licence are separate and 
independent questions and the legality 
of the order does not depend on the fees 
being reasonable. And there is autho- 
rity for this view in tho decision to which 
1 have already referred in Crivii nal Re- 
vision Case No. 404 of 1931. 

It has been argued for tho respondent 
that, while S. lOG makes it imperative 
that a licence shall bo taken out before 
a motor vehicle can be used by him on 
any public road, S. 193 does not roiiuire 
that a licence shall bo taken c)ut for a 
place to be used for any of tho purposes 
specified in Sch. 7 before that place can 
bo used for any such purposes. I can 
however see no force in this argument. 
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Both S. 166 and S. 198 appear to me to 
ibe equally mandatory in tlieir terms. 
iBy S. 166 no person shall use any motor 
■vehicle for hire on any public road in a 
district except on a license obtained from 
the President of tb.e District Board, 
%vhi]e under S. 193 the panchayat may 
notify that no place shall be used for any 
one or more of the purposes specified in 
Sch. 7, without a licence issued by the 
President of the panchayat; and the 
owner or occupier of every such i^lace 
shall apply to the President for the use 
of such place for such purpose. It is 
true that the defendant’s company had 
been carrying on the manufactures in 
question for a . considerable time with- 
out having to take out licences therefor, 
but that cannot exonerate the defendant 
from continuing the manufactures with- 
out licence after the expiry of the term 
fixed by the panchayat’s notification 
provided that the circumstances warran- 
ted the panchayat in ordering the taking 
out of the licences. This point was not 
taken before the Magistrate and at the 
trial the matter seems to have been 
taken for granted. I do not however 
think it necessary to ask the Magistrate 
to give a decision on this point w^hich 
was not brought to his notice, but has 
only been taken here by way of opposi- 
tion to the revision application, espe- 
cially when it can be decided by a refer- 
ence to the plain words of the statute 
and when its decision here will simplify 
the issue on which he has to find. 

The main point which I have now to 
consider is that of whether the licence- 
fees for the manufactures (l), (2) and (3) 
are so unreasonable that their summary 
recovery should not be ordered under 
S. 212 (9). Strictly speaking, the point 
will not arise unless it is first decided 
that the defendant can be convicted un- 
der S. 207. For reasons already stated 
I must hold that this matter has not 
been properly decided by the Magistrate 
in that he has found that the licence- 
fees are improper without finding that 
the panchayat had no right to .insist on 
the taking out of licences; and I shall 
have to send the case back to him for a 
decision on proper grounds. Still, as the 
matter has already been dealt with by 
the Magistrate and as it has also been 
fully discussed before me, besides being 
one which admits of no doubt, I shall 
consider it. The fees imposed by the 


n o t i fi ca t i o n s a r e m o ^ fc ce r 1 1 i u I y e x o r 1 > i fc x n t 
and unreasonable. T have stated so^ie 
of the grounds on which they must l)e 
held so to be a])()ve in para. 3; ami to 
what is stated there I would add the 
citation made by Wallace, J., in the cri- 
minal revision case already referred to 
from the Privy Council decision in 
Pazuvclaung Bazar Co. Ltd. v. 
cipal Corporation of the City of Uanyoon 
(4) that the fee: 

“need not bo confined to the cost of the i-^siie 
and inspection of licences and the office cx[)enses 
of the controlling authority, but may reasonably 
cover the case of all special service neee.ssitated by 
the duties and liabilities imposed on the Corpora- 
tion.” 


In the case dealt with by him, which 
was one as to the reasonableness of the 
fee charged under S. 166 (2) of the Act 
for the plying of motor-buses on the 
public road, Wallace, J., mentioned cer- 
tain service the cost of which might rea- 
sonably be covered by the licence-fee. 
But in the present case services such as 
those specified by the learned Judge can- 
not be supplied nor are any services sup- 
plied to it that are at all analogous to 
them. In fact the panchayat supplies 
no services that are at all special to the 
respondent’s company, while its Presi- 
dent’s suggestion that it may do so 
at some future time are quite nebulous. 
The very excessive fees then that it has 
sought to impose cannot be justified, and 
so they could not in any event l)o recov- 
ered under S. 212 (9). 

The panchayat will have acted within 
its powers in directing that licences be 
taken for manufactures (l), (2) and (3) if 
those manufactures are found to 1)6 
manufactures separately carried on, that 
are offensive or dangerous to human life 
or health or property. I understand that 
a contention for the respondent is that 
these manufactures are only parts of the 
sugar manufacture for which his com- 
l^any had long been taking out a licence 
and that what they produced are only 
by-products of the main manufactures. 
This is a point that I need not now con- 
sider as it should be decided first of all 
by the trial Court. 

The acquittal of the respondent is set 
aside and the case will be sent back to 
the Subdivisional Magistrate, Cocanada, 
for proper disposal in the light of these 
remarks. What he has to decide is whe- 

4. AIR 1931 P 0 217 = 133 I O 724=58 I A 
313=9 Rang 440 (P C). 
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f ncr the iioti fica ti(jns of tlie Taluk Board 
and Union P;).nch:iyafc were order's that 
t lie respondent was legally l.ound to obey 
iuid (lie d isohed ienc’O of wiiioh constitu- 
ted a n ofrence punishal>lc iinrlei‘ 8 . 207 

r(‘ad with Sv'di. S. K() fjuestion o( reco- 
\cry under S. 212 ( 0 ) will arise, 

JMt.s., k'.s. Cose rcino nded . 

>}< A. I. R, 1933 fYladras 152 

Vknkatasff.ra Rao and Rhii.ly, JJ. 

A', ft, Kihi t'ci j itl u CJiettiay — ■Af)|>cllant- 

V. 

Offtcidl Itcct't I'yy, J',osi Tfotijovc, ^c(jo- 
pnidvi — Rc'ipondont. 

Appeal No, 22(; of 1932, Decided on 
3rd October 1932, ajiainst order of Siib- 

- 24111 March 1932. 

^ (a) Provincial Insolvency Act (1920), 
S 52— Immovable property which is not 
attached is not in the possession of Court 
within the section. 

Property which is not attached cannot bo said 
to be in the possession of the Court within the 
meaning of S 52. Therefore property, which a 
judgment-creditor is necking to bring to sale, on 
he ground that the decree creates a charge upon 
, property in the possession of the Court, 

and the interim receiver cannot have the sale 
stopped under the section: A,I.n. 1932 il/ad. 95; 
Ko/'/# 1028 Jimn. 177 and A. /. B. 1929 Cal. 

uIA, HcJ. rp ^to p 1 1 

^ (b) Provincial Insolvency Act (1920) 

S. 52— Decree creating a charge-Property 
brought to sale >n execution— Order under 

o. 52 stopping sale is not appealable — Civil 

P. C. (1908). S8.2and47. 

Where a property over which a charge is cre- 
ated by a decree is brought to sale in execution 
of the decree and the sale is stopped under S. 62, 

c y c , on the application of the interim 
receiver, the order stopping the .sale is neither a 
decree nor an order under S. 47, Civil p. C., and 
hence it is not appe liable. [l> 153 c’l 21 

(c) Civil P. C. (1908), S. 115— Discretion to 

treat appeal as civil revision. 

Where the lower Court passes a non-appoal- 

ablo order which it had no jurisdiction to pass 

and which infringe.s tlic plain provisions of law 
and an appeal is filed from such order, the Court 
can treat the appeal as a civil revision. 

[P153C2] 

^ ' y o)ilc(i Lit r (17)10. Sast)'7 iind K, P, 

M ahadeva Anya) for .Appellant. 

( . A. Seshayin Sastry and K, S, 

] >es i k a n for 1 ^ es i lo n d e n t. . 

\ e )iho tdsohho l\(to^ tJ , ^J'lio lower 
Court lias hc'ld that the decree is invalid 
for \vant of rc^n'stm tion under S. 17, 
He/^dstration .Act, and Mr. A’enkjitarama 
Sastri contetids this view is wronj^. It 
is unnecessary to consider this point on 
account of tlie opinion wo have fornaod 
on another jpiestion that Jias been raised, 

A few fiiots bouriii^' on that (juestion 


may lie stated. The ajipellunt filed a 
suit (C. S. No. 164 of 1931) in the High 
Court on its original side for the re- 
covery of a certain sum of money. That 
suit was compromised liy the defendant 
agi'ceing to pay a certain specified 
amount, which was declared to consti- 
tute a charge on some immovable pro- 
perty. It was also stipulated tliat in 
default of payment of tiio sum the pro- 
perty itself sliould be sold. In pursuance 
ol this comfiromiso a decree was passed, 
which after stating tliat the immovable 
property set fortli in the schedule there- 
to should be security for the payment o£ 
the amount mentioned, went on to pro- 
vide that in default of payment the 
plaintiir was to l)c at liberty to bring 
the property to sale in execution of the 
decree itself. This decree was passed in 
April 1931, and in Juno the plaintiff 
(appellant) got it transferred to the lower 
Court for execution as the property 
charged by tlie decree was situated with- 
in the jurisdiction of that Court. In 
July 1931 a petition was filed for adjudi- 
cating the defendant an insolvent, and 
the respondent was appointed interim 
receiver in the insolvency. In Septem- 
ber 1931 the appellant filed an execution 
petition in the lower Court applying for 
the sale of the property, which was 
charged l)y the decree. He also applied 
that tlie interim receiver should be im- 
pleaded as defendant 2 in the suit. The 
latter did not oppose the application and 
was accordingly impleaded as a party. 
The ])roclaination of sale was in due 
course settled, and the sale was finally 
fixed for 21st M:\rcli 1932. In the moan- 
time, on 12th Marcli the interim receiver 
applied to the executing Court under 
S. 52, Prov. Insol. Act, tliat the sale 
should he stopped and that other suitable 
relief should be granted. 

Mr. Venkatarama Sastri on these facts 
contends that S. 52 is inapplicable. The 
gist of the interim receiver’s application 
is that the docreo of the Iligli Court was 
ineffectual, not having been registered 
and tliat it did not therefore have the 
effect of making the plaintiff’ a secured 
croditor. The section provides as to 
what should ho done, where a decree 
being under execution, the executing 
Court is infornioil that a petition to de- 
clare (he judgniont-dohtor as insolvent 
has been admitted. The executing Court, 
the section says, shall direct the property 
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of the debtor a^^ainst \vhich execution 
has issued, if in the possession of tlie 
Court, to be delivered to the receiver. 
Mr. Venkatarama Sastri’s contention is 
that the property in question was not in 
the possession of the Court and that the 
section^ therefore is inapplicable. The 
M’ords if in the possession of the Court” 
)u\ve given rise to some difficulty. If 
what is attached is moveable property, 
there can be no doubt that it is the pro- 
perty in the possession of the Court. As 
immovable property under the procedure 
obtaining in India is not attached by 
seizure, some doubts were expressed 
whether such property can be said to be 
property in the possession of the Court, 
In Sivascivii Odaycir v. Suhrainanio. 
Aiyar (l), a Bench of this Court, after 
referring to Mahasukh Jhavardas v. 
Vahbhai Fatubhdi (2), and Haranclian- 
dra Chakravarti v. Joycliand (3) reluc- 
tantly came to the conclusion that im- 
movable property under attachment must 
be held to come within the terms of the 
section. But at any rate there is no 
warrant for holding that property, which 
is not even attached, is in the possession 
of the Court. By no fiction of law can it 
be held, that the property which a judg- 
ment-creditor is seeking to bring to sale, 
on the ground that the decree creates a 
charge upon it, is property in the posses- 
sion of the Court. S, 52 does not there- 
fore apply, and the lower Court should 
not have allowed the interim receiver’s 
application. 

A preliminary objection has been taken 
that the appeal is incompetent. The 
interim receiver, as I have pointed out, 
was impleaded as a party to the suit in 
execution. But his application cannot 
be treated as falling within S. 47, Civil 
P. C. In making the application he can- 
not be deemed to have represented the 
judgment-debtor; for the right he put 
forward was a paramount one, being that 
of the general body of creditors. Mr. 
Venkatarama Sastri in the circumstances 
did not seriously contend that this should 

be treated as an appeal filed from an 
order made under S. 47, Civil P. C. The 
interim receiver by reason of a statutory 
right conferred upon him by S. 52, Prov. 

1 . AIR 1932 Mad 95=136 I C 338=65 Mad 
316. 

2. AIR 1928 Bom 177=109 I C 152 

3. AIR 1929 Cal 524 = 123 I C 737=67 Cal 
122 . 


Insol. Act, made the application in ques- 
tion to the lower Court, and against an^ 
order made in such a proceeding, noj; 
appeal is ])rovided. Sucli an order comes 
neither under S. 47 nor falls witiiin tlie 
definition of ‘Vleciee” in the Code. To, 
give effect to Mr. Venkatarama Sastri ’sP 
contention, we must be prepared to con- 
vert the apjieal into a civil revision peti- 
tion. The question then is, can we in 
the exercise of our discretion treat this 
appeal as a civil revision petition? \\q 
are prepared to so treat it. as the lower 


Court lias infringed tlie plain provision 
of S. 52 aiul had no jurisdiction to make - 
the order in question. The order of the ' 
lower Court is accordingly set aside, but . 
in the circumstances we direct the ap- 
pellant to pay the respondent’s costs of 
this appeal. 

Heilly^ J . — I agree. 

P.R.S./k.s. Order set aside. 
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CCRGENVEN, J. 

{Yerramilli) Satyanarainarao and* 
others — Plaintiffs — i^ppellants, 

V. 

{Guna) Venkataswami and others — De- 
fendants — Respondents. 

Second Appeal No. 1347 of 1926, Deci- 
ded on 30th April 1931, against decrea 

of Sub-Judge, Narsapur, in A. S. No. 140 
of 1924. 

(a) Civil P. C, (1908), S. 47— Executioix 
sale Decree-holder becoming auction-pur- 
chaser Possession is taken as auction-pur- 
chaser. 

When the auction puichaser and the decree- 
holder are combined in one person in an execu- 
tion sale it is plainly qua auction-purchaser and 
not qua decree-holder that he gets possession of' 
the property sold by auction. [P 155 C 1] 

(b) Limitation Act (1908), Art. 116— Exe- 
cution sale Auction purchasers getting no 
lawful delivery but selling that property to- 
plaintiff Sale deed laying down that vendor 
to give plaintiff lawful delivery after getting 
sale certificate from Court — Failure to do so 

Judgment-debtor setting up adverse posses- 
sion — Plaintiff suing for return of considera- 
tion — Art. 116 applied — Time would run. 
when vendor became incapable of fulfilling 
his undertaking. 

The defendants were the auction-purchasers 
in an execution sale on a decree in a diderent. 
suit but had not got the lawful delivery of the- 
property sold. I’he plaintiff got a sale deed of 
the said property from the defendants. 1 he^ 
judgment-debtor in decree on which execution 
sale was held pleaded adverse possession. The^ 
plaintiff then sued the defendants for the reco- 
very of the property or return of the considers- 
tion paid by him to the defendants, Tiiere was- 
a clause in the sale deed as under : “We shall- 
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}'Ut in a'l a rp{)l 1 1 1 . ! I fi)r <lt liv<'rv and 
■V'*rv f'j \on A 1 1 <'r\v I I'tl^ wn slnll Inii!^ fiom 
' 1>'' < -njit.. J.jp* - lid [it I’oi* d-li'.ii\, and tlm 

‘■rl ; li.-,. t n a ti'i j^ivn I In; -ana; I > \i»u. Voil will 
1 ) h .!i I’ln* chart;'-; for fin; - lid deliver’,.” 
if'tl : Mi;it All. ill) apjilind io ^iicfi c.ise>. 
I hat no timn was ti vcrl within \s!iich daliverv 
was to I) > ttivcn, .ind aithou.;li it wa ^ ti uo tliat 
fni pi iinliM iniglit at a n > tinic after the e.\ccn- 
tion of fho sale deed hav(; sural to enforce dedi- 
'•ei\ iiiider it, so that time would have het^un to 
run for snch a suit from the date of contract. 
' e.t under tin; ei i cn inst.intaas of the case the 
C'<iu>e of action foi' I’efund of the [uirchase inonev 
uould not have sinuiltanc' ajsly arisen but would 
only h.ive become available wlien the vendors 
became incap, ihle of carr', in^ out their iinder- 
t<iking. lief'yre lliat (K’easion aro.o the vendees 
could ri()t ha\e sued, allegin'; a hicaeh of the 
contract ol title, for the return of tlic purcha-o 
inouey : A I li I'Jlo Mad 70S and 20 Bom 750, 

. . . . [IM5GC1] 

(c) Limitation — Plaint amended — Question 
as to limitation — Civil P. C , O. 6, R. 17. 

riie amendment of a [ilaint relates back to the 
d.ite of institution of the suit with regard to a 
question of limitation : dO Mad d78 ; 10 Mad 
4‘25 ; .1 / a l’.i‘21i7' C 50 and 33 Bom GU, Rel. 

^ [P 156 0 2] 

P, SoyihLSu ndiiratn for Appellants. 

C. havia Jiao, d/. .{ppa Jiao and K, 
lid duiifi H f til i lor i vospondeii ts. 


J This second appeal is pre- 
ferred by plaintiMs 2 too as the legal 
represett Lati \es of the deceased first 
pbiiiittll. J)eien(laiit I, now alsodeceased, 
mortgaged the suit propeity to defen- 
dant li wiio obtained ademeo u[)on it 
in O. ^5. No. 481 ol 11103. Tlie property 
was brought to sale and was piirchnsod 
hy (loluiivlant 18, wlio is said to bo a 
cloi k ol delendant 11 lieiiaini for his em- 
plover. 'I'hat sale was conHnnod on 4th 
Novenilier 1008 })ut no attempt was made 
to secui-u delivery through the Court. 
On 81st duly 1000 the first plaintilV took 
a sale deed ol the suit property from 
delondants 11 and 18, and this was 
attested hy defendant 1, the judgment- 
debtor. It is said tliat on the same 
occasion cowles wore executed to defen- 
dant 4 who is a divided brotlier of defen- 


dant 1, and to defendants 0 and 10, sons 
ol a l)rothor t)f dofendant I’s wife. There 
is a promissory note, fix. E, filed in evi- 


dence said to have boon executed hy 
those lessees at the same time find place 
in respect of an advance of money for 
cultivation exiionsos. A few days later, 
on 4th August 1000, the plaintilV leased 


the property, umlor a registered lease- 
deed, Ibx. 15, to those same lessees for a 
term of live years, lie brought the pre- 
sent suit because those lessees have re- 


pudiated his title and sot up the adverse 
t.itle of d(‘fend.int. 1 .against it. The relief 
prayed for was either the recovery of the 
propei ty or tlie return of the considera- 
tion paid hv him to defendants 11 and 12. 

The learned District Munsif who tried 
tlie case came to tlio conclusion that 
noitlHU' the first plaintilV nor his vendors 
over had possession of the suit property, 
which had remained throughout with 
defendants 1 to 3. Accordingly he found 
that the suit to recover possession was 
barred hy S. 47, Civil l\ C. He further 
found that those latter defendants had 
h.ad jiossossion adversely for more than 
the statutory ])oriod, so that if a suit 
had lain it would ho barred hy limita- 
tion. The learned Subordinate Judge 
who first heard the appeal from that 
decision agreed with the District Munsif 
on the (luestion of possession and of the 
applicability of S. 47. He gave the 
plaintilV a decree for the refund of the 
])urchaso money. The case then came 
up in second ai)peal to this Court and 
the learned dudge who heard it found it 
necessary to remand it to the lower ap- 
pellate Court for a re- hearing of the first 
api)eal. The grounds for adopting this 
course were twofold. In the lirst place 
it was found that the lower appellate 
Court, in dealing with the (luestion of 
traiisfer of possession, had neglected to 
consider the documents Dxs. D, C, D and 
E. In the second place oxcoj>tion was 
taken to the finding with regard to limi- 

V * 

tation. Upon a ro-hoaring l)y the lower 
appollato Court the latter question has 
been decided in favour of the plaintilV. 
The learned Subordinate t) udge’s observa- 
tions upon the former question are con- 
tained in para. 7 and 10 of his judgment. 

In para. 7 he mentions various consi- 
derations hearing upon the question of 
delivery hut records no explicit finding 
upon that jioint. He then goes on to 
consider the ai)plicability of S. 47 ns 
though lie had finally disposed of the 
question of fact whether or not delivery 
had taken place, because it cannot l>o 
coiitondod that if delivery had taken 
place, S. 47 would have application. 
Eater on, in para. 10 ho deals with the 
spocilie point which arises from the 
attestation of the sale deed by dofendant 
1, declining to draw any inference from 
that circumstance tliat dofendant 1 had 
agreed to deliver possession of the laml. 
It appears to mo that the parts of the 
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juclr^ment which deal with this question 
are open to the criticizm firstly tlvat no 
clear and definite finding is recorded 
whether at the time wlien Ex. A was 
executed there was in substance and in 
fact a delivery of the property, to the 
plaintiff and secondly — and this I think 
a more grave defect — that the direction 
issued by this Court, when the second 
appeal came on for hearing, that the four 
documents, Exs. B, C, D and E, should 
be taken into account in disposing of the 
question of delivery appears to have 
received no attention whatever. The 
most that can be said is that there is an 
inconclusive allusion to Ex. B in para, 10 
of the judgment. I must hold accord- 
that my learned brother Bevadoss, 
J’s direction has substantially not been 
complied with. 

As a legal argument against the further 
investigation of the fact of delivery I am 
asked to hold that there can be no valid 
delivery of property after a Court auction 
unless there has been a certification to 
and recognition by the executing Court 
of the transfer of possession. In other 
words an endeavour is made to bring the 
circumstances witliin the terms of O. 21 
B. 2, Civil P. C. I am unable to agree 
that this rule has any application to 
such circumstances. Even if it had, the 
only penalty would be that which is 
prescribed in sub-B. (3), namely, that 
the Court would not recognize the ad- 
justment. The rule does not say that 
the delivery itself would be null and 
void. But I think that the application 
of tlie rule can only be sustained by 
means of an argument which confounds 
auction-purchaser with decree-holder. 
When the two are combined in one per- 
son, it is plainly qua auction-purchaser 
and not qua decree-holder that he gets 
possession, and that act does not there- 
fore constitute satisfaction of the decree. 
Such an application of the rule would 
enable a decree-holder who had once 
bought the property and received posses- 
sion out of Court to apply all over again 
in execution which seems absurd. I 
iin leie is no substance in this argu’ 

The plaintiff s precise case has perhaps 
not been very clearly stated in the plaint 
or elsewhere. It appears to be that on 
the occasion of the execution of the sale 
deed possession was transferred to him 
by defendant 1 either through his ven- 


dors, defendants 11 and 12, or directly ; 
it cannot much matter whicli if, as 
alleged, all parties wei’e present. As I 
have said, I cannot find that that ques- 
tion has been satistactoidly dealt with in 
the lower appelj^ite Court and I cannot 
accede to tiie request thnt I should my- 
self in these circumstances weigh the 
documentary evidence which tliat Court 
has omitted to take into consideration. 
Reluctant though I am therefore to ex- 
tend the pendency of this protracted 
litigation, the only course that occurs to 
me as fair to the plaintiff is to remand 
the case for a second time for the deter- 
mination of this question of delivery. I 
accordingly remand the case to the Sub- 
ordinate Judge of Narsapur for a finding 
upon the issue ; ^ 


‘Whether the plaintiff obtained possession of 
the suit property from defendant 1, either 
directly or indirectly through defendants 11 
and 12.” 


Accordingly as that question is settled 
the further question, whether the plain- 
tiff is entitled to recover the price of the 
land from his vendors, may or may not 
arise for consideration. That question 
can accordingly be dealt with, if neces- 
sary, when the finding is returned. Time 
six weeks for the finding and seven days 
for objections. [In pursuance of the order 
contained in the above judgment, the 
Subordinate Judge of Narsapur submitted 
the following] 

Finding— i therefore find that plain- 
tiff did not obtain possession of the land 
through defendant I directly or indirect- 
ly through defendants II and 12. [This 
second appeal coming on for final hear- 
ing after receipt of the finding from the 
lower appellate Court upon the issue re- 
ferred by this Court for trial, the Court 
delivered the following] 

Judgment. — The learned Subordinate 
Judge finds upon the issue referred to 
him that the plaintiff did not obtain 
possession of the land either directly or 
indirectly through defendants 11 and 12. 

I accept this finding. The further ques- 
tion therefore arises whether the plain- 
tiff is entitled to recover the price of the 
land from his vendors. The learned 
Subordinate Judge in the judgment deli- 
vered before the remand has held that 
this claim is barred by limitation. It is 
well settled by decisions of this Court 
that Art. 116, Lim. Act, applies to such 
a suit. The lower Court has taken the 
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point to he liie point of time 
Irorn wlheli the vendors wore precluded 
IroFii ohlitiniti^ ilelivery, i, e. three 
> eai s fitter (he .s,ilo hecamc ahsoliito. 
Heckonini^ from (his dat(‘, dtli November 
i -N I , i(. limls (h.'it more than six vears 
ehipsf'fl hehne (lie amendment of the 
jdainf. fisk’ni* for tliis remedy was al- 
lowed. The correctness of tiii.s position, 
)otli as lej^ards (Ije terminus a quo and 
the terminus ad quern has been disputed 
before mo. it is raid in the hrst place 
that time hej^an to run from the date of 
the sale, namely, ‘Jlst July 1909, and not 
from the date from which the vendors 
became unable to pass a good title. A 
leference to the sale deed will show that 
while in the earliei- portion of it there is 
a lecital (liat the vendors have put the 
phiintifi in possession of the land, tliis 
is contradicted by a clause at the end 
which runs : 

vVf. .«?liall put in an application for delivery 
and give delivery to you. Afterwards wo shall 
bring from the Court the said receipt for deli- 
Nery and the certificate and give the same to 

1 have to bear the charges for the 

said delivery.” 


1 I hink tliat it was tliis latter arrange- 
ment wliich the parties intended to be 
ojicrative. No time was fixed within 
which delivery was to be given, and al- 
though it is true that the plaintilT might 
at ;iny time after the execution of the 
sale-deed have sued to enforce delivery 
under it, so that time would begin to run 
for such a suit from the date of contract, 
I think that the learned Subordinate 
Judge is right in holding that the cause 
|Ot action lor refund of the purchase 
jinonoy would not simultaneously arise, 

I but would only become available when 
the vcndoi’s hecamc incaf^able of carrying 
[out their undortakiiig. l^cforo that oct 
casion arose [ do not think that the 
vendees could have sued, alleging a broach 
of the contract of title, for the return of 
the purchase money. Tho point docs 
|not seem to ho covered by authority, 
none of tlio typos of cases referred to in 
Suhhti f ojia llrddiar v. liajagopjia Ued- 
diar (1} being on all fours with this one. 
\\\ Tnlsir(Wi M urlidJiar (2) the facts 

const! ( iitc'd a partial failure of consi- 
deration and time began to run under 
A\t. 9/ Irom the time ol that failure. 
Jii the ()rescnt case there was neither 


1. A 1 R PJIO Mad 7(lb‘ — 23 1 C 67u=c8 M.id 
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failure nor anything analogous to failure, 
at any jate until the vendors lost the 
power to give delivery. I think accord- 
ingly that tho lower Court is right in 
finding that time ra!i only from -Ith 
Nevemher 1911, 

I cannot Iiowever.find anv justification 
for its view that time should run up to 
the date of amendment of tlie plaint. 
Upon such an amendment of a plaint 
l)Ging allowed, whether or not it involves 
any question of limitation, it is well 
enough settled that tlie amendment 
relates hack to the date of institution of 
the suit. This is the basis for such 
decision Cis Sevugan Chetty v. Krishna 
Ayyangar (3), Cursetji Pestonjee v. Pa- 
dhabai Eduljee (4), Charan Pas v. Aviir 
Khan (5) and Kisandas Kupchand v. 
iPichappa Vithoha (6). The respondents 
iiave attempted to meet this point by 
t lie plea that they were given no oppor- 
tunity to contest the propriety of the 
amendment applied for. The only basis 
upon which this rests lies in the terms 
of the order which the District Munsif 
passed: No objection. Allowed subject 
to objections.” It is said that objections 
may pursuant to this order bo at any 
time taken, but it appears to me that 
whatever opportunity may have existed 
after the date of that order has long 
since gone by. At tho trial of the suit 
itself and notwithstanding this amend- 
ment no issue was framed regarding its 
subject-matter. There was an ajipeal 
by the plaintilY and No. 13 of his grounds 
of appeal complains tliat tho lower 
Court had altogether ignored his alter- 
native claim for the refund of tlie pur- 
chase money from defendants 11 and 
1^. Upon this appeal the Subordinate 
Judge s Court gave a decree for this 
refund. Tho judgment contains no al- 
lusion to any objections raised regarding 
the amendment of the plaint and it is 
to bo inlerrod tliat no such objections 
were raised. The malt or does not stop 
there because in the memorandum of 
second appeal filed by these respondents 
themselves, although they took excoptioiv 
to the tlccreo for rofund, no attempt was 
made to resist tho claim mi tho specific 
ground now urged, that tiie plaint had 

J^u^^hu^378=i3 1 c 20S. 

4. (189t>) PJ 425. 
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been amended without due ^ot ice- being 
given to them. I can accofdiij^iy , find 
no substance in this objection and must 
hold that time is to be reckoa^K\pr» to 
the institution of the plaint. So reckon- 

^ I 

ing it the claim is wdthin tjme. 

The appeal is accordingly allowed and 
the plaintiff w'ill have a decree for the 
sum of Rs. 600, w’ith interest at 6 per 
cent from the date of the District 
Munsif’s decree (18th September 1919) 
with proportionate costs throughout. As 
against respondents 1 to 3 the second 
appeal is dismissed. The plaintiff will 
pay their costs of this appeal. 

r.n.s./B.Y. Ajypeal allowed. 
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Jackson and Mockett, JJ. 

Gurusamy Goundan — Appellant. 

V. 

Sivanjnalai Goundan and others — 
Respondents. 

Appeal No. 477 of 1929, Decided on 
12th September 1932, against order of 
Sub- Judge, Coimbatore, D/- 28th March 
1929 

5^. (a) Civil P. C. (1908), O. 21, R. 2— Un- 
certified adjustment cannot be pleaded in 
execution even by assignee of decree-holder. 

An uncertified adjustment cannot be pleaded 
in execution even when an assignee from the 
decree-holder applies for recognition of the 
assignment and execution: and it does not 
matter even if the judgment-debtor pleads not a 
direct payment but an indirect payment through 
another his vendee, in satisfaction of the decree: 
AIR 1932 Mad 372 (F.B.), Foil \ A I R 1930 
Mad 673 and 35 Mad 659, (Per Abdur 
Rahim, J ,), Foil. [P 157 C 2] 

(b) Civil P. C. (1908), O. 21, Rr. 15 and 2 
— Execution application by one of joint de- 
cree-holders — Objection by other decree- 
holders that application is a fraud — Court 
can disallow execution. 

Where one of the joint decree-holders applies 
for execution of the decree fraudulently behind 
the back of the other decree-holders, the Court 
can, on the objection of the other decree-holders, 
disallow execution notwithstanding O. 21, R. 2. 

IP 158 C 1 ] 

V. Balo.su7idarayn — for Appellant. 

K..V. Itamachandra Ayyar and T, M. 
Krishnaswamy Ayya? — for Respondents. 

Three persons Sivanmalai, 
Ohidambara and Amarapathi Goundan, 
obtained a mortgage decree against one 
Ammani Ammal. She sold lands to 
Ralayakottai Pattakarar, and part of the 
purchase price was paid by him in satis- 
faction of the decree. Sivanmalai and 
Chidambara were satisfied, and state in 
tb^ir afiidavit that nothing more was 


due. The third decree-holder Amaiapa- 
thi however assigned liis right to one 
Gurusami Goundan and he applied to 
execute the decree by sale of the liypo- 
theca after recognizing his assignment. 

The Subordinate Judge has found 
these facts to be true, and we see no rea- 
son not to accept his finding. As he 
says, Amarapathi Goundan got a final 
decree fraudulently behind the ba.ck of 
the judgment-debtor and other decree- 
holders. x\ccordingly he dismissed the 
lietition and Gurusami Goundan appeals. 

The ai)peliant contends that Ammanii 
Ammal has no right to plead against his! 
application an uncertified adjustment. 
We entirely agree. It makes no differ- 
ence that Gurusami Goundan is not an 
original decree- holder but his assignee 
applying for recognition; because it has 
now been clearly held by a Full Bench 
that in such circumstances O. 21, R. 2 is 
still operative: N. Suhramanyam v. D. 
Baviasnmmi (l). Nor in our opinion does 
it make any difference that Ammani 
Ammal is not pleading a direct payment 
by herself, but a payment through her 
vendee as satisfaction of the decree. The 
law in this matter has been left in an 
unfortunate state. In liaina Ayyan v. 
Srinivasa Pattar (2) 4 single Judge held 
that if the transaction subsequently 
pleaded by an adjustment w^as by some 
person other than the decree-holder, 
O. 21, R. 2 or as it then was S. 258, 
Civil P. C., would not apply. If A, the 
judgment-debtor, transfers property to B 
on condition of his paying C, the judg- 
ment-creditor, then if B as subsequent 
assignee of the decree from C attempts 
to execute it A is not debarred by O. 21, 
R. 2 from pleading the uncertified ad- 
justment. 

This was approved by one member of 
the Bench in Ponnusavii Nadar v. 
Letohmanan Chettiar (3) and dissented 
from by the other member Abdur Rahim, 
J., who held that by the plain language 
of O. 21, R. 2 the judgment-debtor 
would be precluded from pleading any 
such adjustment. One of us had occa- 
sion to consider the passage in Rama 
Ayyan v . Sriyiivasa Pattar (2) and Go- 
pala Krishna Iyer v. Sankara Iyer (4) , 

1 . A I R 1932 Mad 372=137 I 0 28=55 Mad 

720 (P B). 

2. (1896) 19 Mad 230=5 M L J 218. 

3. (1912) 85 Mad 659=12 Or L J 567=12 I C 

657. 

4. A I R 1930 Mad 673=125 I 0 648. 
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Jili'l IicIm Miiiti as Soon ns (he ngi eciiicnt, 
ina((.(ir wliotlior ' it lx,* })ct\vt‘cn jixl^- 
? 1 lO fi t -flfjl) to ( iirxl (locf’oo holdor or soino- 
ono o!sc), is pleaded iis an adjnstinent, the 
Tniselii(*f of O. ‘21. Jt. 2 is attracted. To 
this opinion we ad ho re and unhesitat- 
ingly endorse the view of Ahdur Kahiin, 
d.. in Pr>fi)iu.s<ir7u Jjrt^h'tfia 7 ia)i 

Chcttiar (3). Tliei’cfore Ammani Animal 
in this case cannot jilead an adjustment 

whudi she has not trou tiled to certify 
under O. 21, R. 2. 

But the present case is not entirely 
between the assignee decree- holder and 
tlie judgment-dehtor. There are the 
oth'ji two fiorsons in whose favour the 
decree has heon jointly passed, and in 
sucli circumstances the Court is allowed 
a hiipo discretion under 0.21, R. 15. 

1 oi one deci ee- hold er to he doin^j the 
execution on helialf of all is a curious 
business which may well put the Court 
upon its tjUaidj and the Code very sensi- 
bly warns the Court to find sufficient 
cau.se for allowinit the decree to be exe- 
cuted. Under this provision there is 
no objection to the Court hearing what 
the other decree-holders have to say, 
though no doubt the judgment-debtor 
even under this section could not plead 
an uncertified adjustment. If the other 
decree-holders say, as they say in their 
present affidavit (Kith November 1928), 
that the application of their fellow de- 
jcree-holdor is a fraud, nothing in 0. 21, 
R. 2 or any other provision of law pre- 
vents the Court from diBallowdng execu- 
tion, and in this case the Court has acted 
quite properly in doing so, 

Tlie appeal is dismissed \Yith costs to 
respondents 1 to 4. 

PJUS./k.S. Appeal dismissed . 

A.l. R, 1933 Madras 158 

Jackson and ]\rocKETT, JJ. 

M utJiukuyyia ya Stliapathyav — Appel- 
lant. 

V. 

Sivanarayana Filial and another— 
Respondents. 

Letters Patent Appeal No. 29 of 1927, 
Lecidod on 20th September 1932, against 
judgment of Levadoss, J., reported in 
A. 1. B. 1927 Mad. 1084. 

^ ^ Hindu Law — Joint family — Alienation 
of coparcener’s share— Alienee’s right is a 
fluctuating one — Family property as at the 
time of suit and not as at the lime of aliena- 
tion sliould be taken. 

1 hough alienation of a coparceuer's yhaic is 
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inronRistont with Ilindn law, on principles of 
equity, tho alienee is given a right limited to 
compelling the p.irtition which his debtor might 
have compelled liad he boon so minded before 
tho alienation of his .-hare took place: 3 Cal 198 
Foil.; 5 Cal. US (i*.C.), Pcf. 

[r 150 0 1] 

This light of the alienee is a fluctuating one, 
the only exception recogni:/.cd being that it does 
not become extinct on the death of tho alienor 
coparcener. And in a suit for partition, tho 
family property as oxi.stiug on the date of the 
aixl not as existing on the date of aliena- 
tion should bo taken: 14 Mad. 408 {F.B.), Foil/, 
36 Mad. 17 not FoU.\ Case laio dis' 

cussed. ^ [P 102 0 1, 21 

K. Iiajah Ayyar and V. Bayyiaswami 
Ayyat for Appellant. 

7. J/. lianin syoayni Ayyai — for Res- 
pondents. 

Jackson, J . The facts are set forth in 
the judgment undar appeal and need not 
he restated in detail. The defendant is 
alienee from a brother in a Hindu joint 
family and by virtue of the alienation 
defendant got into possession of a certain 
parcel of land. The rest of the joint 
family property was dissipated, and then 
plaintill, tl\e other brother, sued for par- 
tition of this parcel. Tho District Munsif 
dismissed his suit. Tho Subordinate 
eludgo decreed hi[n a moiety. A single 
Judge of this Court again dismissed the 
suit, and plaintifY appeals under the 
Letters Patent. The parties agree that 
at the time of the alienation tlio defen- 
dant purchased the right to compel par- 
tition of the brother’s share as it then 
stood. The plain till roads this as mean- 
ing that ouo-lialf was purchased, and 
from tho property existing at the time of 
the partition suit defendant can take 
tliat half. The defendant would read 
into it sometliing more, that he purchased 
not only tho right to the fractional 
shave, but tho right to divide the family 
property as it stood on tho date of alien- 
ation. But mathematically it may be 
said that plaintitY concedes that defen- 
dant a half, and defendant claims X/2. 
it is a question which, as tho authorities 
abundantly show, cannot bo decided by 
pure law or logic. 

That alienations of a coparcener’s share 
are inconsistent with Hindu law is laid 
down by tho Privy Council in Suraj 
Bunsi Koer v, Sheo Persad Singh (l), at 
p. 16G, referred to by Arnold White, C.J.. 
in Chinna Pillai \ . KalnnuthuChetty (2), 
at pp. 52 and 5(>, and Sankaran Nair, J., 

1. (1880) 5 Cal. H8--G I A Sar 1 (P C). 

2. (191‘2) 35 Mad 47=0 I C 696 (P B). 
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on p. 56. But it was held that in equity 
a person who had parted w'ith his money 
should receive something in exchange, 
and therefore in Deendyal Lai v. J'ligdeep 
Narain Siyigh (3), the alienee was given 
X right limited to compelling the parti- 
tion which his debtor might have com- 
pelled had he been so minded before the 
alienation of his share took place. In 
Hardi Narain Saliu v. Under Perkash (4), 
the Privy Council interprets this in the 
sense that: 

“only that passed which the father, the person 
against whom the decree was obtained, had.” 

A very natural proposition, if one may 
say so, that a man cannot sell more than 
he has got, 

“not the share in the property, but the right 
which the father would have to a partition.” 

Of course this right to a partition ter- 
minates upon death; and a coparcener 
alwa^^s holds the right subject to this 
contingency. So, if the decree-holder 
literally bought only what his vendor 
had, he bought the right of partition sub- 
ject to this contingency, and when his 
vendor died he would have no right at 
all. That seems to be hard logic, and 
in Suraj Pansi Koer v. Sheo Pershad 
Singh (1) the alienee was allowed the 
right even after the death of the alienor. 

In Madras,” the Privy Council observes 
on p. 173: 

P^ortgage executed by the alienor in his 
“lifetime” might operate after his death as a 
valid charge;” 


and in the Bengal case under considera 
tion it holds that the execution proceed 
ings had gone so far as to constitute 
valid charge which could not be defeatei 
by death before the actual sale. If thi 
is so, it is a clear departure from th 
dictum that an alienor could only sel 
what he had. He had a right subject t( 
the contingency of death, and he sold i 
right not subject to the contingency o 
his death. This difficulty was presset 
upon the referring Judges in Bangasam 
v. Krishnayyan (5), and they though 
that in logic the alienee would be subjec 
to all contingencies such as births dimi 
nishing his alienor’s share, and his alien 
or s death obliterating that share. The^ 
referred to a Full Bench the questioi 
to what share in the property is th< 
plai ntiff entitled,” The Full Bench heh 

SuIhir"46t(p'Sr" ' ^ 

4. (1884) 10 Cal 626=11 1 A 26=1 Sar 5P 
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that tlie inu'chaser takes an iincevtaiLL 
and fluctuating interest. It did not de- 
cide what would bo the ellect of dcatli, 
but observed obiter that bec-aiiso the in- 
terests carved out at the sale vest in the 
purchaser at once, the subsequent death 
of the vendee cannot divest the interest 
which has once vested. On this line of 
reasoning the other subsequent contin- 
gencies such as births into tlie coparcen- 
ary might, it may be thought, have been 
treated as not affecting the vested in- 
terest; however the Pull Bench held that 
the alienated share is affected by subse- 
quent births, and is to be reckoned with 
reference to the joint family as it stands 
at the time of the suit for partition and 
not as it stood at the time of alienation. 
In Hardi Narain Sahu y . Biider Perkash 
Misser (4) the family consisted of father,, 
mother and minor son. The father alien- 
ated his share and then made over his 
interest to his son who sued the alienee 
for possession. 

The Calcutta High Court treating it as 
a suit for partition decreed that the minor, 
the mother, and the father’s alienee 
should each have one-third. The alienee 
appealed claiming a half. It is not quite 
clear upon what he based this plea, but 
apparently (p. 633) Mr. Doyne on his 
behalf, while conceding that the mother 
would in Bengal be entitled to one-third 
on partition, argued that before partition 
she only had a maintenance right, and 
probably claimed that the alienee had 
carved out interests at the sale which 
would vest in him at once, the language of 
the obiter upon death in the Madras Full 
Bench case. The Privy Council quoted 
(p. 635-6) the passage already cited from 
Deendyal Lai v. Jugdeep Narain Singh 
(3), “only that passed which the fatheu 
had” and also quoted 

“so long as Bhagwa lived the alienee had an in- 
terest in the property which entitled him to de- 
mand a partition,” 

and it then proceeds : 

“The interest which is purchased is not, as 
Mr. Doyne argued, the* share at that time in 
the property, but it is the right which the 
father, the debtor, would have to a partitiorr, 
and what would come to him upon the partition 
being made. That is the ansv/er to Mr. Doyne’s 
argument that the father was entitled to a 
half.” 

Then it seems to have been suggested 
that in any case the Calcutta High 
Court did wrong to decree partition, and 
the rights of a second son who bad been, 
born into the family should be consi- 
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dered. The Privy Council a‘4reed tluifc 
the decree was not proper, but tlie person 
apf)ealinL» was the aliciiee, not the minor 
and as the decree for partition gave him 
a. more favourable decree than he may 
have been entitled to, and as no one was 
urging that ho should have less than 
what tlie decree gave him (there was no 
cross-appeal) there was no ground for 
filtering it. 

The (juestion whether the alienee’s 
suit was maintainable after the alienor’s 
death came directly before our Court in 
AiifULKjan V. liamayya (6), Davies, J., 
was inclined to follow Banejammi v. 
K t'tsJnidy y(i7i (d), to its logical conclu- 
sion, holding that death was a contin- 
gency operating on the purchaser s fluc- 
tuating interest. Benson, J., thought 
that the point was decided by authority. 
They referred the question whether the 
suit was maintainable to a Full Bench. 


Arnold White, C. J. and Moore, J., agreed 
witli Benson, J., that there was autho- 
rity for an aflirmative answer, and pre- 
ferred simply stare decisis. Bhashyam 
Ayyangar, J,, took the opportunity to 
traverse the whole question, and ex- 
pressed the opinion that Rangaswami v. 
Kri sJuianifun (5) was wrongly decided. 
Ho (luotes (p. 70d) the definition of the 
alienee’s right in Deendyal Lai v. Jug- 
deep Naraiji Singh (3), which has also 
been quoted above, and puts into his own 
italics the words **beforo the alienation 
of liis share takes place.” There does 
not seem to bo any warrant for this spe* 
cial emi)hasis. In this case there was 
no question of fluctuating interest, and 
the sentence might have stopped with 
compelling the partition wliich his 
debtor might have com[)olled” without 
injury to its sense, lilvon if “before the 
alienation of his share” lias special signi- 
ficance, which I doubt at most it is a 
moro obiter on a question not discussed 
in the case, and u[)on which it would bo 
most dangerous to build. Bhashyam 
Ayyangar, J., next discusses Saruj Bunsi 
Koer y. Shea Pershad Singh (0 and 
then Hardi Narain SaJui v. Ruder Par- 
hash Misser (d), which ho summarizes in 
this manner, p. 709 : 


“During Ibo pciuloncy of tho suit another son 
was boni to the judgment-debtor and it was con- 
tended before tbo High Court that a share 
should ho allotted to such son also .... Tho 
High Court overruled this contention. . . . Tho 
^aso was carried in appeal to tho Privy Council 

6. (1902) 26 Mad 090 (P P). ’ 


by the purchaser .... the /decision of the 
Privy Council proceeds on tho footing that nei- 
ther the birth of the second son nor the death of 
tho mother affected the share to which the pur- 
chaser became entitled. 

As I have shown above the Privy 
Council, so far from making this the foot- 
ing or basis of its decision, absolutely 
declined to go into the matter. Lastly 
Bhashyam Ayyangar, J., notices 
Pershad v. Mehrhan Singh (7), where the 
Judicial Committee ruled in unequivocal 
terms that the death of tho alienor 
Zal im renders it impossible to order 
partition and charge his divided share 
with the money paid him by the alienee. 
But this was distinguished by the Full 
Bench as referring only to tho Mitak- 
shava law obtaining in Oudh. Then on 
p. 713 Bhashyam Ayyangar, J., gives it 
as his opinion that the actual decision in 
Bangasami v, Krishnayyan (5) “is op- 
posed to the principle on which the 
above decisions of the Privy Council pro- 
ceed.” But, as pointed out above, Deeii- 
dyal Lai v. Jugdeep Narain Singh (3), is 
only applicable if emphasis is given to 
special words, and Hardi Naraiyi Sahu 
V. Ruder Per hash Misser (4), is not ap- 
plicable at all. If Suraj Bunsi Koer v. 
Sheo Pershad Si^igh (l) is authority for 
the proposition that death does not affect 
tho alienee’s right, that proposition is 
not founded there on any principle, but 
emphasis rather is laid on the peculiar 
circumstances of that case where exe- 
cution had proceeded almost up to sale. 
However, when the question of fluctu- 
ation came directly before tho referring 
Judges in Chiyinu Pillai v. Kalhnuthu 
Chetty (2), they declined to accept the 
authority of Rangaswavii v. Krishnay- 
yan (5), and, thinking that the doubts 
entertained by Bhashyam Aj'yangar, J. 
were well founded, they referred to a 
Full Bench the question, ^yhether the 
mortgagee of a Hindu is entitled to pio- 
ceed against the share of a son subse- 
quently born in family property mort- 
gaged by him, A Bench of five Judges 
was constituted so that if necessary^ it 
might overrule tho Bench of four which 
decided Rangaswami v. Krishnayyan[-B, 
But unfortunately one of those five drop- 
ped out and the Bench as finally consti- 
tuted only contained four. . 

Sir Arnold White, C. J.. quotes (p. 

52) with approval tho view of 

ring Judges in ^ — 

~7. (1^4) 18 Cal 157=17 I A 194 (P 0). 
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nayyan (5), but says that it is a position 
which the Full Bench declined to accept. 
But as he shows immediately afterwards 
the Full Bench did accept the position 
so far as to rule that the purchaser takes 
an uncertain and fluctuating interest. 
What they did was to modify this rule 
by suggesting obiter two exceptions 
where the fluctuation has worked out to 
the benefit of the alienee by his alienor’s 
share increasing on the death of the other 
members of the coparcenary and where 
the share might seem to be obliterated 
by the alienor’s death. The learned 
Chief Justice then points out, as I have 
observed above, that the argument for 
excepting death might serve to exce pt 
any fluctuation. He next refers to 
Aiyyacjari v. Ramayya (6) which settled, 
for this presidency, that death is an ex- 
ception, and concludes : 

“It seems to me that when once it is held 
that the death of the alienor does not create any 
right of survivorship to the other coparceners, it 
follows almost as a necessary corollary that the 
quantum of interest which vests in the alienee 
is not affected by subsequent changes in the 
number of coparceners:” 

This is good logic ; but it is equally 
good logic to say that if the alienor 
only sells what he has got and no 
more, it follows as a necessary corol- 
lary that the interest of the alienee 
fluctuates. We start with the principle 

only that passed which the alienor 
had.” We recognize an arbitrary ex- 
ception that death does not diminish 
the alienee’s right ; then we make 
the exception itself the principle, and 
turning round at that point, conclude 
that something passed which the alienor 
had not got. A vicious circle. Either 
view is rational, but it is impossible to 
pick out one of them as exclusively based 
either on law or on logic. 

Benson, J., accepted and treated as the 
principal part of his judgment the des- 
cription of Hardai Narayaii Salui v. 
Ruder Prakash Misser (4), given by 
Bhashyam Ayyangar, J., in Ayyagiri v. 
Ramayya (6). 

Munro, J., confined himself to a 
siniple affirmative. Sankaran Nair, J., 
pointed out that in sheer logic, if one 
fluctuation such as death could not 
affect the alienee’s right, then no fluc- 
tuation would affect it. The question 
was not dependent on Hindu law. In 
equity Ayyagiri v. Ramaxjya (6) should 
be ap]^roved, and in equity the alienee 
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should not be given more than he had at 
the time of the alienation. It is more 
consistent with the equitable principles 
to hold that the purchaser gets the 
share which his vendor was entitled to 
at the time of alienation rather than 
that he gets a fluctuating share and he 
reaches the same conclusion as I have 
reached, that there is no final decision 
on the point to be found in tlie Privy 
Council cases. So it is held l)y this 
Bench that the alienee’s share, does not 
fluctuate, but is to be reckoned as from 
the date of the alienation. Four Judges 
therefore have held that the share does, 
and four have held that it does not 
fluctuate. 

In this state of the law the respon- 
dent contends that Chinnu Pillai v. 
Kalimuthu CJietty (2) and Ramaswamy 
Ayyar v. V enkatarama Ayyar (8), autho- 
rize him to work out a i^artition as on 
the date of the alienation. Ra?naswamy 
Ayyar v. V enkatarama Ayyar (8) merely 
makes what was condoned in Hardai 
Narain Saliu v. Ruder Perkesh Misser 
(4), a rule of practice allowing Courts to 
decree partition in a suit for recovery of 
possession and has no bearing upon the 
theoretical problem. The appellant re- 
lies upon Manjaya Miidali y ^ Slianmuga 
(9), where the recognized law is clearly 
stated, and Bakewell, J., points out that 
the right of the alienee is in personam 
and not in rera. This judgment would 
have afforded useful material for ans- 
wering Mr. Doyne in Siiraj Bunsi Koer 
V. Sheo Pershad Singh (l), and meets 
the theory that the share is something 
more material than a mere fraction. In 
Suhba Goitndan v. Krislinamacliari (10), 
at p. 460 (of 45 Mad.), it is held that a 
purchaser has only an equity as against 
the other members of the coparcenary to 
work out his interests by a suit for gene- 
ral partition. It is not suggested that 
his equity extends to working out a par- 
tition as from the date of the alienation; 
nor indeed do I find this suggested any- 
where except in the judgment under ap- 
peal. Devadoss, J., thinks it well settled 
by Ghinmi Pillai v. Kadiimithu Oketty 
(2), that the time at which the share of 
the alienating brother should be deter- 
ge. A I R 1924 ^lad 81=75 I C 403=46 Mad 
815. 

9. A I R 1914 Mad 440=22 I C 555=38 Mad 
684. 

10. A I R 1922 Mad 112=68 I C 869=45 
Mad 449. 


162 Madras Gangaiya v. China Lingaiya (Pandalai, J.) 1933 


niincd is the date of the alienation. I 
a^ree so far as the ])ai’e amount of tlio 
share, the fraction is concerned. But in 
that case it was never considered that 
the hotchpot should be taken as that 
which existed on the date of aliena- 
tion. That question was never raised. 
Then his Lordship cites liamasami 
A 'njar v. Venkatarama Ayijar (8) witli- 
out showini,^ it to have greater import 
than [ liave found it to have. So that 
in etiect this judgment is simply based 
upon wliat the learned Judge thinks 
would ho equitable, and considering the 
state of law, no other basis is possible. 

It remains for us to see if we agree 
with this view of equity. In my opi- 
ni(m the most equitable and logical 
view of this vexed question is tliat the 
alienor cannot part with more than he 
has got; that is a basic principle which 
I can understand, and I should have 
been quite prepared to liold that as the 
right of the alienor becomes extinct upon 
his death, the riglit of the alienee be- 
comes extinct also. Ilow’ever the con- 
trary opinion is founded upon a long 
series of cases and I agree with the Full 
Bench in Aiyyagiri y . liumayya (()),that 
leven at that date it w'as too late to tliink 
of upsetting it. So the contingency of 
death stands as an arbitrary exception 
to the rule tliat the right is fluctuating. 
But I see no reason -to import other ex- 
ceptions. and prefer the decision of the 
four Judges in liangasami v. Krish- 
nayy(i)i (5) to the decision of the four 
’Judges in Chinnu Pillai v. Kalimutliu 
^Chetty (2). The former decision is logi- 
cal, and quite equitable, for the alienee 
has only himself to thank if by delay- 
iing his right to compel partition he finds 
his security diminished. 


Holding this view I find no basis for 
tlio proposition tliat when ho does com- 
pel partition the alienee’s right to the 
property must be worked out as from the 
date of the alienation. And even if I 
'agree with Chinnu Pillai v. Kalwiuthu 
Chetty (2), that the share ceases to fluc- 
tuate from the date of alienation, I 
should not be prepared to go further and 
s:i.y that there must bo a hotchpot liook- 
ed to the same date. Such a theory 
would 1)0 very cumbersome to work out 
in practice, for the Court might have to 
take into account transactions wliich 
had long i)assod beyond the memory of 
tlie parties. It is troublesome enough 


dealing with the present day actualities 
of a partition suit. I therefore hold that 
the appellant is entitled to take the 
family property as existing on the date 
of his suit. This restores the decree of 
the Subordinate Judge and the appeal is 
allowed with costs of both appeals in 
this Court. 

Mockett, J, — I entirely agree. I 
would only add that on a close examina- 
tion of the cases cited there does not ap- 
pear to be an exact authority covering 
the point which wo have had to consi- 
der. I concur with the view of my 
learned brother that equity is best 
served by taking the property of the 
family as it stands at the date of the 
partition suit. 

r k.s./k.s. Appeal allowed. 
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Pandalai, J. 

{Kilaru) Gangaiya and another — De- 
fendants — Petitioners. 

v. 

{Kilar^t) China Lingaiya — PlaintitT — 
Opposite Party. 

Civil Pevn. Petn. No. 1863 of 1930, 
Decided on 27th April 1931, against 
order of Dist. Munsif, Narasaraopet, D/- 
24th October 1930. 

Stamp Act (1899), S. 2 (15) — Partition list 
which does not itself effect partition, but is 
agreement for effecting future partition on 
terms agreed is liable to stamp duty under 
Art. 4, Sch. 1 (a) and not S. 2 (15)— Stamp 
Act (Madras), Sch. 1 (a), Art. 4. 

A partition list which does not itself effect 
any division, but is merely an agreement for 
effecting a future partition on terms agreed, is 
not an instrument of partition within the mean- 
ing of S. 2 (15) and is liable to stamp duty as an 
agreement under Art. 4, Sch. 1 (a). [P 162 U 2] 

V. Pattabhirama Sastri — for Peti- 
tioners. 

Judgment , — The partition list is not 
an instrument of partition within the 
meaning of S. 2 (15), Stamp Act, because 
it did not itself etTect any division as 
the agreement for a subsequent stamped 
and registered instrument shows, but 
was an agreement for elYecting a future' 
partition on the terms agreed. The docu- 
ment is liable to stamp duty and penalty 
as an agreement under Art. 4, Sch. 1 (a), 
Madras Act 6 of 1922. The order of 
the District Munsif is varied accordingly. 

No costs. 

IMLS./V.B. 
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Madhavan Nair, J. 

Hamasamy Padayachy — Defendant — 
Appellant. 

V. 

Thiruveiigada Padayachy and others — 
Plaintiff s^Respondents. 

Second Appeal No. 780 of 1928, De- 
cided on 21st September 1931, against 
decree of Sub- Judge, Cuddalore, in A. S. 
No. 49 of 1926. 

(a) CivilP. C. (1908), S. 100— Finding of 
fact — Omission by lower Court to consider 
important evidence and application of er- 
roneous presumptions of law — Finding of 
fact can be challenged in second appeal. 

Although the High Court does uot ordinarily 
interfere in findings of fact in second appeal, 
yet, if the lower Court has omitted to consider 
evidence which is important and in considering 
the evidence which it has examined, it has ap- 
plied erroneous presumption of law, then the 
finding may be called into question in second 
appeal and the lower Court may be asked to 
submit a fresh finding. [P 1G3 0 2] 

(b) Hindu Law — Debt — Widow — Widow is 
not bound to discharge husband’s debt from 
income of property. 

There is no rule of law that it is the duty of 
the widow to discharge the debt of her deceased 
husband ‘from the income of her property: 18 
I C 953, Rel. on, [p 164 G Ij 

T. V. Muthuhrishna Ayyai — for Ap- 
pellant. 

T, E. Mamahhadrachariar and S, 
J agadisa Ayyar — for Respondents. 

Order, — Defendant 1 is the appellant. 
One Subbaraya Radayachi died in 1872. 
His son Kuppusami died in 1879. After 
his death, his mother, Sengamalatham- 
mal, inherited the properties, and she 
executed two documents: Ex. 1, dated 
1890 and Ex. 2, dated 1917. In this 
second appeal we are concerned only 
with Ex. 1. This was executed in favour 
of defendant I’s father. Two items of 
consideration are mentioned in that 
document which are evidenced by 
Exs. 1-b and 1-a. The document also re- 
cites that a sum of Rs.212 was borrowed 
by her from the mortgagee for the ex- 
penses of litigation in connexion with 
O. S. 48 of 1882 filed by her. The pre" 
sent suit out of which this second ap- 

been . filed by the plain- 
tms, the reversioners, to set aside this 
alienation as not binding on them. The 
question -is whether Ex, 1 is binding on 
the reversion. The District Munsif found 
against the plaintiffs on this question, 
but this finding was set aside by the 
Subordinate Judge. 

Mr. Muthukrishna Ayyar has argued 
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before me that the finding of the Sub- 
ordinate Judge should not be accepted 
inasmuch as he does not notice some im- 
portant circumstances in connexion 
with the evidence and has not attached 
sufficient importance to certain other 
aspects of the evidence. Ordinarilv. this 
Court does not interfere on findings of 
fact in second appeal, l)ut if the learned. 
Judge has omitted ti^ consider evidence 
which is imiiortant and in considering 
the evidence which he has examined he 
has applied erroneous presumptions of 
law, then, I think, the finding may be 
called into question and the lower Court 
may be asked to submit a fresh finding. 
The document in this case is 37 years 
old. Both the Courts have treated it as 
an ancient document though the appel- 
late Court does not attach much im- 
portance to the ancient character of it 
having regard to the other circumstances 
in the case. It has been attested by 
plaintiff 3. In considering the question 
whether the document will be binding 
on the reversion, an attestation by one 
of the reversioners would certainly be a 
relevant piece of evidence for the Courts 
to consider. The learned District Munsif 
refers to this attestation and draws his 
own conclusion in support of the binding 
nature of the document, but there is no 
reference to this piece of evidence in the 
judgment of the Subordinate Judge. Th is 
is a grave omission. Of course, it is 
open to the learned Judge to say forsufifi. 
cient reasons, that he is not prepared to 
attach any value to the evidence affor- 
ded by the attestation, but it is neces- 
ary that this Court should be satisfied 
that the Judge paid attention to this 
item of evidence. As I have said he 
does not refer to the attestation of Ex. 1 
by plaintiff 3 anywhere in his judgment. 
Another circumstance of some impor- 
tance is the fact that in the arrangement 
Ex. 4, entered into between these plain- 
tifts, provision has been made for the 
payment of the debts of the deceased 
Subbaraya Radayachi. It is argued on 
behalf of the appellant that this is a 
very cogent piece of evidence from which 
inference may be drawn to the effect 
that the debts referred to in Ex. 1 must 
be binding debts; as otherwise the re- 
versioners will not make any arrange- 
ment for the payment of such debts. 

The District Munsif put Ex. 4 in the 
forefront of the discussion. The Sub- 
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ordinate 411(1.140 no doubt lias referred to 
1’.::. 4, but the icference to it is after lie 
.las made up his mind and concluded 
that the document in question is not 
bindin.a on tlie reversion. He stated his 
conclusion in pai’a. 29 and it is in 
pani. bO that he refers to Ex. 4. I think 
in considering the (luestion whether the 
document is bindin.Ljor not, Ex. 4 should 
have been referred to hy him before lie 
anived at his conclusion on that point. 
The omission to so deal with Ex. 4 
is also, 1 think, another defect in the 
finding arrived at by him. 

Then in jiara. 21 the learned Judge 
indicates that in his opinion it is the 
duty of a widow to discharge the debts 
of her deceased husband from out of the 
income of the pro[)erty. His opinion 
seems to bo that there was income 
enough from the properties of the de- 
ceased Subbaraya which she might have 
used for paying off his debts and there- 
fore the document, Ex. 1, is not binding. 
There is no rule of law that it is the 
duty of the widow to discharge the debt 
of her deceased husband from the in- 
come of the property. If authority were 
needed, reference may he made to the deci- 
sion in />. Jagayifd v. G. yippala Baju (i). 
As the learned Judge seems to have been 
inlluenccd by this legal principle which 
is erroneous his conclusion on the main 
(lucstion cannot bo accepted as satis- 
factory, There are various other reasons 
alleged by the Subordinate Judge in 
support of his conclusion. How those 
reasons w'ill affect the main question 
when they are taken in connexion with 
these two or three points which I have 
referred to will bo a question for con- 
sideration by the lower apiiellato Court 
to which I propose to send this case for 


a fresh finding. 

I do not desire to express any o])inion 
on tlic (juestion argued before mo lest it 
sliould embarrass the lower appellate 
Court in arriving ai its conclusion ; but 
I would refer to the use whicli the 
huirned Jiidgo has made of Ex. A-7 in 
discrediting Ex. i-E, Ex. A-7 has been 
finiiVd t'O bo a fcu’god document- by him 
hecauso Ex. l-E was ])roduced along 
with Ex. A-7, so to say in the company of 
]Ix. A-7, it- docs not follow that Ex. 1"]> 
should also lie taken bo a forged docu- 
ment. One more facd- mav bo i‘efo)‘rod 

% 

t^, and it- is this. The learned Judge does 
”lV '(1914) 1-^ I 0 953. 


not independently consider in any of the 
paragraphs in his judgment whether 
Ex. 1-A evidences a debt binding on the 
reversion. 


For the above reasons I set aside the 


finding of the learned Subordinate Judge 
on this (luestion and ask the lower Court 
to sulunit a fresh finding on the question 
after considering the evidence oral and 
documentary bearing upon the point. 
The finding is to be submitted within six 
weeks after the receipt of this order. 
Ten days for objections. All the other 
questions arising in the second appeal 
are reserved for argument after the re- 
ceipt of the finding. 

Finding . — In this case the High Court 


has callcil for a fresh finding upon the 
question “whether Ex. 1 is binding on 


the reversion 






:jx > I 


On the whole I am 


unhesitatingly of opinion that Ex. 1 is 
wholly binding on the reversion and 
I find accordingly — (After the return of 
the finding of the lower appellate Court 
upon the point referred by this Court for 
trial, the Court delivered the following.) 

Judgment . — I accept the finding that 
Ex. 1 is binding on the reversioners. It 
is argued that the widow had no power 
to alienate the property which she had 
inherited through the son to pay her 
husband’s debt. This question was not 
raised in the pleadings or in the issues 
and it was not argued in the first Court 
though the ajipollate Judge discusses the 
question. In these circumstances I can- 
not allow the question to he raised now. 
The result is that the second appeal is 
allowed and the plaintill’s suit is dis- 
missed with respect to the properties 
covered by Ex. 1. Each party will bear 
its own costs throughout. 

P.R.S./R.M. Appeal allowed. 


A. I. R. 1933 Madras 164 


Pandalai, J. 


Srinivasa- Affyaaigar — Defendant — 
Pel ilioner. 



Pichumani Ai/!ia)igar — PlaintitT 
Opposite Party. 


Civil Povn. Potn. No. 431 of 11V29. 
Decided on ISth ^larch 1932, against 
docrce of Sub-Judge, Tinnovolly, in S. C. 


S. No. 7)32 of 1928. 


Civil P. C. (1908), O. 19, R. 1— Fact that 

Court admitting affidavit of plaintifPs next 
friend to prove pro-note and not callinghina 
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as witness is not illegal if there is no conten* 
tion as to facts. 

There is nothing illegal in a Court admitting 
proof of the execution of a pro-note the affi- 
davit of plaintiff’s next friend instead of calling 
him as a witness into the witness-box and taking 
his deposition in open Court, when there is no 
contention as to the facts. [P 185 C 1] 

K. V. Sesha Aijyangay — for Petitioner. 

N. D. Varadachari — for Opposite 
Party. 

Judgment. — The decree in this small 
cause suit was passed by the Subordi- 
nate Judge on a promissory note and 
contemporaneous agreement called a ya- 
dast. The defendant though served did 
not appear. The only ground urged in 
this petition is that the learned Judge 
erred in admitting proof of the execution 
of the note and yadast by the affidavit 
of plaintiff’s next friend instead of call- 
ing him as a witness into the witness- 
box and taking his deposition in open 
Court. No objection on the merits of 
the claim is raised. In my opinion the 
ground urged is without any substance. 
O. 19, R. 1 enables any Court to order 
that any fact may be proved by affidavit 
and the proviso enables the Court to 
compel the attendance of the deponent 
in case of need. In Woodrofleand x\meer 
Ali it is stated that it is common practice 
to admit affidavits at the hearing when 
there is no contention as to the facts. 
That is what happened in this case and 
I can see nothing illegal in it. The peti- 
tion is dismissed with costs. 

P.R.S./s.N. Petition dismissed. 
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Pandalai, J. 

{Penuharti) Gurnviurti — Appellant. 

V. 

Vemalapati Pangiali — Respondent. 

Second Appeal No. 146 of 1928, Deci- 
ded on 17th March 1931, against decree 

of Sub-Judge, Nellore, in A. S, No. 4 of 
1927. 

Landlord and Tenant — Agricultural tenant 

Reasonable notice by landlord is necessary 
to ask tenant to quit — Till notice, he is 
tenant and mesne profits cannot be de- 

wi ^•**”®*' time— Mesne profits. 

Vhat is needed to terminate an agricultural 

months’ notice prescribed by 
the Transfer of Property Act, but reasonable 
notice. But such notice is necessary. Until 
such notice to quit is given by the landlord to 
the tenant the lessee remains a tenant on the 
usual agricultural terms applicable to the pro- 
perty and he cannot be compelled to pay mesne 
profits on the footing of being wrongfully in 
possession, [P 166 C IJ 


B. Soviayya — for Appellant. 

V. Viswanatha Sastri and P. B. Sun- 
daresa Ayyar — for Respondents. 

Judgment. — Defendant 2 appeals. Tlic 
suit was brought by the plaintiff-res- 
pondent I as tenant under a jeroyati 
patta for possession of the land in dis- 
pute from the appellant who was alleged 
to hold the land on a terminable lease 
from respondent 2, the zamindar. Two 
questions arose: (I) whether the appel- 
lant’s holding was an ordinary termin- 
able lease or gave him rights of occu- 
pancy; and (2) if the former, whether 
proper notice to quit had been given. 
But the Courts have found concurrently 
against the appellant on both those 
points. He now appeals and urges that 
the decision as to the nature of the 
holding cannot be supported. On that 
point nothing was said which induces 
me to think that the decision of the 
lower Courts was not right. The ques- 
tion really was whether the land was 
raiyat land or home-farm land. A num- 
ber of documents were produced on be- 
half of the respondents to show that the 
property was what in this particular 
zamindari is known as Nageri Idwa 
which means “home farm.” The appel- 
lant had really no evidence contra, bub 
on the contrary, being himself the 
karnam under the zamindar, had taken 
official part in preparing the records 
which showed that the lands were Nageri 
Idwa and had also attorned to the zamin- 
dar, respondent 2, by mesne of under- 
takings in which the land was similarly 
described. On those materials the find- 
ing as to the tenure of the property was 
correct. 

It is next urged that the lower Court 
was not right in awarding mesne profits 
for three years prior to the suit because 
notice to quit was given only on 21st 
December 1921 about 21 months before 
the suit. This contention must, I think, 
prevail. It is answered that the appel- 
lant was prior to the notice a tenant 
who had promised the zamindar to take 
a lease on certain terms and to quit when 
demanded. But the lease not being taken 
and the land being agricultural land 
what that means in the absence of a 
lease with definite terms as to notice is 
that the appellant was bound to surren- 
der the property on a proper demand 
being made. According to the decisions 
what is needed to terminate an agri- 
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cultural lease is not the six months’ 
'notice prescril)e(l by the Transfer of 
Property Act but reasonable notice. But 
such notice is necessary. Therefore until 
1 notice was ^^iven the api)ellant was a 
Icujint on the usual agricultural terms 
applicable to the property, i. e., that ho 
jCouhl ho called upon to quit at the end 
tof the a'-;i’icultural season on havin^^ been 
j^;ivcn reasonable notice before that time, 
l)iit ca!mot be compelled to pay mesne 
profits on tlie footing,' of being wrongfully 
in p.osscs^ion. It is stated that the 
agricultui’al year in this part of the Pre- 
sidency begins about Sankranti (January- 
February) and that must have been the 
I’eason why the’notice, Ex. 24, was given 
in December 11)21, so that the appellant 
may quit after harvesting the tlien stand- 
ing crop. I am therefore of opinion that 
the awai’d of three years’ mesne profits 
was wrong. It must he reduced to tho 
pei’iod after the notice and before suit. 
The figures are on tliat footing Ks. IGo 
for the >ear immediately prior to the 
suit and Ks. 149-J2-0 for the nine months 
before tliat year. 


The result is that tho amount of 
mesne profits will l)o I’oduced to Rupees 
914-12-0. The second appeal is other- 
wise dismissed. Tho ai)])ellant must pay 
t hree-foui'ths of tho costs of this second 
appeal, one set to he divided between 
the respondents. 


p.R.S./b.v. Appeal dismissed. 


execution of the decree in the prior suit, was 
resisted by the purchaser under S. 47. The de- 
cree-holder contended that the decree in the 
subsequent suit was a collusive and fraudulent 
one and that the purchaser was only abenami- 
dar of the judgment-debtor, but he w'as referred 
to a regular suit to have that decree and sale set 
aside. 

Held : that the purchaser was a representa- 
tive of the judgment-debtor and entitled to in- 
tervene under S. 47 : that the execution Court 
had no option either to dispose of the objection 
or refer parties to regular suit but was bound to 
decide the question itself and could not refer 
the parties to a separate suit: AIR 1920 Mad 
324 [F Ji). liel on, [P 167 C 1, 2] 

Held that as thc'decree which was 

challenged was not the one which the execut- 
ing Court was executing, there was nothing to 
prevent it from deciding whether that decree 
was properly obtained or not as incidental to the 
main question \ A 1 R 1920 Mad G26, Dist. 

IP 167 C 21 

(b) Civil P. C, (1908), S. 47 — Both parts of 
section must be read together. 

Both the parts of tho section must be read to- 
gether, and when once it is held that resort to 
S. 47 is the proper remedy the Court has no 
option but is bound to decide the question refer- 
red to there under that very section. [P 167 C 2] 

(c) Civil P. C. (1908), S. 35 — Bad conduct 
disentitles party to costs even though success- 
ful. 

When an appellant raises several objections in 
the lower Court which arc untenable and re- 
peats them in tho appeal also, his conduct dis- 
entitles him to costs in the appeal oven though 
ho succeedson tho main point in tho appeal. 

[P 16S C 1] 

S. PayicJiapagesa Sastri and K, B. 
KrisJinaswamy Ayya ) — for Appellant. 

S. B. AlutJiusjnayjiy Ayyar — for Res- 
pondents. 
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Vi'.NKATASUHBA ]{A() AND ]{Kir,r,Y, J.T. 

•S'. R. jl/. il/. Scclliaraman Ghelliat — 
Appollant. 

V. 

A. R. N. Chidambaram Cliettiar and 
others — Respondents. 

Appeals Nos. 110 and 111 of 1929, De- 
cided on 7th Septcnihcr 1992, against 
order of Temiiorary Sul)- Judge, Dova- 

kotta, D - IGtli August 192S. 

(a) Civil P.C. (1908), S.4 / — Previous suit 
filed and property attached before judgment 
Subsequent suit, after such attachment — 
Property sold in subsequent suit under decree 
Execution of decree in the prior suit resis- 
ted by purchaser under S.47 — Decree-holder 
in previous suit challenging other decree as 
collusive and fraudulent and alleging pur- 
chaser to be benamidar — Execution Court 
should decide the point and not refer decree- 
holder to a separate suit. 

Subsoquenl lo the ivttiichnioni before judg- 
ment of certain property, it was sold in execu- 
tion of a decree obtained in a suit filed subse- 
quent to the attachment before judgment. Tho 


Venkatasubba Rao^ J . — Before stating 
the point of law raised, it is necessary 
that I should set out briefly the facts 
wliich have given rise to these appeals. 
Tho decree that is under execution is tho 
one passed in O. S. No. 39 of 1924. Tlio 
plaintilT in that suit (tho appellant) at- 
tached before judgment tho immovahlo 
proi)erty in question. Having obtainoil 
a decree in his suit, ho has filed I'l. 1\ 
No. 39 of 1927 for tho purpose of bring- 
ing tho attached property to sale. In 
tho meantime, but subsequent to the 
attachment l^oforo judgment, one Moyap- 
pan Ambalam filed 0. S. No. -498 of 1924 
against tho same judgment-debtor and in 
execution of the decree ho obtained ho 
brought the same property to sale, pur- 
chased it in Court auction and conveyed 
it to tho respondent. As such purchaser 
ho is interested in resisting E. P. No. 39 
of 1927 filed by tho appellant. He first 
sought to assert his right by filing a 
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claim petition -ander O. 21, R. 58, Civil 
P. C. But that petition was summarily 
rejected on the ground that at the time 
of the attachment before judgment, the 
respondent had no right to the property, 
and his claim petition ‘therefore was un- 
sustainable. 

Having failed in this he had re- 
course to another method for asserting 
the same right, that is, he intervened in 
E. P. No. 39 of 1927 under S. 47, Civil 
P. C., claiming that as the representa- 
tive of the judgment-debtor, he could 
assert his right to the property and re- 
sist the execution of the decree in O. S. 
No. 39 of 1924. The application he filed 
for the purpose was E. A. No. 91 of 1928. 
The first point that has to be decided is 
whether the respondent is the represen- 
tative of the judgment-debtor and whe- 
ther he can intervene under S. 47. There 
iCan be no doubt that as the purchaser of 
the property belonging to the defendant 
he should be regarded as l:is repress nta- 
itive and the question is undoul)tedly one 
relating to the execution of the decree: 
see Veyindramuthu Pillai v. Maya 
Nadan (l). His application therefore 
under S. 47 was properly made and this 
is also the view taken by the lower 
Court. Mr. Panchapagesa Sastri, the 
appellant’s learned counsel, does not 
question the correctness of this part of 
the learned Judge’s order. The question 
then arises: what was the proper pro- 
cedure the lower Court should have ad- 
opted, after it held that the respondent 
could rightly come in under S. 47 ? The 
appellant’s contention was the decree 
obtained by ^leyappan Ambalam was 
collusive and fraudulent, that the res- 
pondent was a benamidar for the judg- 
ment-debtor and that in point of fact 
the property in question continues to be 
in the possession of the latter. 

The lower Court without deciding this 
question which is the subject of issues 
1 and 3 framed by it, has referred the 
appellant to a regular suit for the pur- 
pose of getting rid of the decree obtained 
by Meyappa and the sale held in pur- 
suance of it. It is this part of the order 
that Mr. Panchapagesa Sastri impugns. 
The learned Judge apparently seems to 
think that he has an option either to 
dispose of the application under S. 47 or 
refer the parties to a regular suit. In 

1. AIR 1920 Mad 324=51 I G 209=43 Mad 
107 (F B). 
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this he seems to be wrong. Is a question 
to be agitated under S. 47 or by a sepa-' 
rate suit ? Once it is held that resort' 
to S. 47 is the proper remedy, the Court* 
has no option, but is bound to decide 
the question in execution under that 
provision. Para. 1 of the section shows 
that it is incumbent on the Court to 
decide tlie questions referred to there 
under that very section. The words used 
are shall be determined by the Court 
executing the decree and not by a sepa- 
rate suit.” These words are imperative 
and vest no discretion in the Court. 
Para. 2 is no doubt not happily worded, 
but both the parts should be read to-’ 
gether and the interpretation I have sug-i 
gested is the only proper one. The orderi 

made bv the lower Court reads thus : 

Under the above circumstances I would 
declare in E. A. No. 91 or 1923, that the pro- 
perty sought to be sold in E. P. No. 39 of 1927 is 
not liable to be sold until the decree-holder gets 
the Court sale in favour of the vendor of the 
petitioner in E. A. No. 91 of 1923 set aside by a 
decree of Court and also obtains a declaration 
that the sale in favour of the petitioner in E. A. 
No. 91 of 1923 is benami for the judgment- 
debtor and is not valid and binding on him {the 
said decree-holder) and I would dismiss E. P. 
39 of 1927 with a direction to the decree-holder 
(petitioner in the said E. P. No. 39 of 27) to 
comply with the abovesaid direction before he 
seeks to bring the property to sale in execution 
of his decree.” 

This order cannot be sustained and 
the lower Court should itself decide 
under S. 47 the question of fact raised 
by the appellant. The respondent’s 
counsel in supporting the lower Court’s 
order contends that an executing Court 
cannot take upon itself the responsibility 
of setting aside a decree passed by a com- 
petent Court. This argument is based 
upon a fallacy. In this case the execu- 
ting Court is not called on to i^ronounce 
upon the validity of the decree which it, 
is executing. The respondent’s title to 
the property depends upon some decree 
-and the question is whether that decree 
is vitiated by fraud or collusion. That 
is not the decree which the lower Court 
is executing and there is nothing to pre- 
vent it from deciding whether that was 
properly obtained or not, as incidental 
to the main question, namely, is the ap 
pellant’s objection that the respondent 
is a benamidar well founded ? The case 
relied upon by the respondent’s learned 
counsel, ■Ve7ikatasw ami Naidu v. Gutil- 
sioami Aiyar (2), does no t help him. Th e 

~(2) AIR 1920 Mad 626=55 I C 626. 
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point under discussion did not arise for 
decision there. A suit liad already been 
instituted and it was taken for j^ranted 
that the i)arties wei’e to he governed l)y 
the result of that suit. 

The oi’ders of the lower Court are set 
aside and E. T. No. 29 of 1927 and E. A. 
No. 91 of 1928 are remanded to it for dis- 
])osal in tlie light of these observations. 
The appellant's conduct disentitles him 
to costs. He raised several objections in 
the lower Court which were untenable 
and lepeated them in the memorandum 
of apjieal bled by him here. For this 
Ireason I direct each party to bear his 
'costs of the appeal. 

licillj/y J . — I agree. 

Mr. Muthuswami Ayyar for the res- 
pondent here, that is the petitioner in 
E. A. No. 91 of 1928, has maintained 
that his client rightly preferred that 
application to the Subordinate Judge’s 
Court under S. 47 of the Code, and in 
that we agree with him. But he has 
gone on to contend that, although ho 
came in rightly under that section, the 
Subordinate Judge has no jurisdiction to 
make any but one order on that applica- 
tion, viz., that he was bound to give 
effect to the applicant’s objection with- 
out going into the answer of the decree- 
holder in 0. S. No. 39 of 1924, w'ho \vas 
the execution petitioner before the Sub- 
ordinate Judge. That appears to me an 
obviously impossible contention. The 
answer of the decree-holder in O. S. 
No. 39 of 1924 was that Mr. Muthu- 
swarni Ayyar’s client was merely a bena- 
midar for the judgment-debtor in O. S. 
No. 39 of 1924, wliich would bo an olTec- 
tive answer if true. It is quite im- 
possible for Mr. Muthuswami Ayyar to 
maintain tliat liis client had the right 
to come in with a petition under S. 47 
of the Code, but that his opponent had 
no right to urge his answer and to claim 
that his answer should bo heard under 
that section. 1 agree with the order 
i:)roposcd hy my learned brother in regard 
to the disposal of the apjioals and as to 
costs. 

P.R..S./K.S. Order set aside. 
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Venkatasubba Rao and 
Madhavan Nair, JJ. 


(Alla) Ravialijiga Ayyar 
— Appellant. 


Defendant 


V. 


Main N. M. Stibha Ayyar (dead) and 
others Plaintiffs — Respondents. 

Appeal No. 158 of 1929, Decided on 
22nd April 1931, against order of First 
Addl. Sub- Judge, Madura, D/- 9th Octo- 
ber 1928. 

Provincial Insolvency Act (1920), Ss. 7& 
and 49 — Judgment-debtor becoming insolvent 
— Decree assigned — Direction in decree to 
prove debt in insolvency — Assignor referring 
to this direction in insolvency Court — Debt 
Was deemed to have been proved. 

A dccreo was passed in favour of the plaintiff 
after which the judgment-debtor was adjudicated 
an insolvent on his application filed pending tho 
suit. The decree contained a direction that' tbo 
idaintiffs should prove their debt in insolvency. 
The decree was assigned and the asssignee ap- 
plied to the insolvency Court to be recognized 
as the insolvent’s creditor and referred to tho 
direction as to proving tho debt, in the decree. 

Held : that in tho above circumstances tho 
debt must beheld to have been proved, although 
the formal mode prescribed by S. 49 was not fol- 
lowed: A I H 1930 Mad 35C, Bel on. [P 1G9 C 1] 

D. Bamaswami Ayyangai — for Appel* 
lant. 

A. Srirangacharia ) — for Respondent. 

J udgment . — The question that this ap- 
peal raises is, ^Yhether the respondent 
has proved his debt within tho meaning 
of S. 78, Provincial Insolvency Act. A 
certain Malli firm filed a suit claiming 
an amount against tho appellant. Dur- 
ing the pendency of the suit, the appel- 
lant applied to be adjudicated an insol- 
vent, and tho Insolvency Court appointed 
an interim receiver to take possession of 
his properties. Thereupon, the plaintiff, 
Malli firm, applied to the Court where 
tho suit was pending, that tho interim 
receiver might bo brought on tho record. 
That application was refused and even- 
tually a decree was jiassed in favour of 
the plaintiffs. That decree contained a 
clause w’hich ran thus: “The plaintiff 
may prove their debt in insolvency.” 

Some timo after tho passing of tho de- 
cree, tho appellant was adjudicated an 
insolvent. Then tho decree was assigned 
by Malli iirm in favour of tho present 
respondent. Wo are now concerned with 
what happened subsequoutly. He ap- 
plied to tho insolvency Court, that he 
might be recognized as tho insolvent’s 
creditor, in the place of Malli firm. In 
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the affidavit which he then filed, he 
stated expressly, that the decree directed 
that the claim was to be proved in insol- 
vency. The insolvency Court directed 
notice of this application to the insol- 
vent, to the assignors and to the Official 
Receiver. The Court finally made an 
order directing the respondent’s name to 
be substituted for that of Malli firm. 

The short question to decide is, whe- 
ther the debt on these facts is to be 
deemed as XDroved or not. Mr. Rama- 
swami Aiyengar strongly contends, that 
the Act i)rescribes by S. 49, a special 
mode of proof and unless that mode is 
strictly follow'ed, a debt must not be 
held to have been proved. This conten- 
tion is, in our ox^inion, untenable. We 
must look to the substance and not to 
the form of the thing. The resi^ondent, 
as we have pointed out, specially refer- 
red to the fact, that the decree contained 
a direction that the debt should be 
proved. What was his object in referring 
to this direction, unless lie meant to con- 
vey that he was then seeking to prove 
the debt? Where a creditor obtained a 
decree after the debtor’s adjudication, 
in the presence of the Official Receiver, 
it was held that the debt should be 
deemed as proved, although the formal 
mode prescribed by S. 49 was not fol- 
lowed; Ramalinga Ayyar v. Hayadu 
Aiyar (l). The facts of the present case 
bring it within the principle underlying 
that decision. We therefore hold that 
the debt has been proved and that S. 78 
applies. The appeal fails and is dis- 
missed with costs. 

P. R.S./b .V. Appea I d i sm issed. 

1. A I R 1930 Mad 366=122 I C~34 1=53 ]Sf^ 
243. 


A. I. R. 1933 Madras 169 

Eamesam, J. 

(Puthiyakatu) Kunhavimayan and 
others — Plaintiffs — Appellants. 

V. 

{Eachali) Nalakath Kunlii Soto and 
others Defendants — Respondents. 

Second Appeal No. 2456 of 1927, De- 

March 1931, against decree 

of Sub-Judge,Tellicherry,inA.S.No. 362 

of 1926. 

Malabar Law— Kararby majority of adult 
members of tarwad or tavazhi —Binding 
nature on other members considered. 

A karar to which the majority of the adult 
mN^mbers of a tarwad or tavazhi are parties is 
binding on the tavazhi in general. It is not 


binding on the dissentient members only to the 
extent of not dej^riving them of their right to 
succeed as karnavan and of not depriving thciu 
of their right to maintenance. Ax art from th.csc 
two it isbiiiding even on the dissentient mem- 
bers. If tlicrc arc no dissentient membcis, but 
if all the adult members are x>i‘cscnt at the spot 
and the other members are absent and if that 
was the reason why they were not parties to the 
karar, the position seems to become somewhat 
stronger : 38 i C 613, Foil. [P 170 C 2l 

P. Gov inda Menon — for Apx')ellants. 

K, P. Ramakr ishncb Ayyai — for Res- 
Xiondents. 

J udgment,— The suit out of which this 
second ax^x^^al arises was brought by 
plaintiff 1, as the assignee of plaintiffs 2 
and 3 of their jenm rights under Ex. B 
and of their rights under the marux^at 
Ex. A, to recover the suit property which 
is a shop from the three defendants or 
whichever of them who may be found by 
the Court to be in possession. To under- 
stand the position of the other defen- 
dants in the case we must go to the 
earlier history of the Cheeranioolayil 
Pookkoth tarwad of which defendant 2 
is now the karnavan. The suit xiroperty 
originally belonged to one Kutti Acha, a 
member of the Cheeramoolayil Pookkoth 
tarwad and after her death it has become 
the property of the Cheeraracolayil Pook- 
koth tarwad. This was not originally 
admitted by the present plaintiffs, but 
the lower Courts have 'now found it and 
the plaintiffs do not question this find- 
ing before me now. After the death of 
Kutti Ach a, her son Kunhikutti Ali be- 
came the karnavan of the tarwad. He 
died in November 1912 while on his re- 
turn journey from Arabia where he had 
gone on a pilgrimage. So he is referred 
to as Hajee. Before he went on pilgri- 
mage it would seem he was able to in- 
duce most of the adult members of the 
Cheeramoolayil Pookkoth tarwad to agree 
to a certain karar Ex. E according to 
which some arrangements were made. 
One of those arrangements was that 
Rs. 100 were to be paid by the tarwad to 
his three children by the second wife — 
they are the present plaintiff's 2 and 3 — 
and bis deceased son named Ammad. If 
the Rs. 100 are not to be paid within six 
months after his death, the suit x^i’ox^erty 
was to vest in the children as their pro- 
perty. 

To this arrangement most of the adult 
members of the tarwad agreed. One of 
such agreeing members is the present 
defendant 2 who was then an anandravarr 
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of the tarwad but now karnavan of the 
tarwad. After Kutti Ali’s death, the 
succeeding' karnavan was one Kunhi Ali. 
Jt does not ai)poar that he did any tiling 
to i)ay the Ks. 100 within six months. It 
look's as if he was willing that the suit 
pi'opei’ty or shop should vest in the pre- 
sent plaintiUs 2 and 8. His conduct also 
supiiorts to some extent the propriety of 
tlie ariangement made by the Hajee. 
After liirn, one Rookkoth Sow was the 
suc(;ceding karnavan. It does not appear 
that Sow did anyt hing either to question 
the validity of tlie karar or help the 
plaint ill's’ right under the karar. It is 
saicl Suit No. dOo nf l!)ld ^vas filed to 
'question the karar by some of the rneni- 
her.s of the tarwail, hut the papers con- 
necto 1 with it are not tiled and tliereforo 
we may ignore that suit. Another suit, 
dI2 of 1915, also tiled by some of tlie 
junior members of the tarwad, ended in a 
compromise, Hx. 2, according to which 
the provision in favour of plaintiffs 2 and 
3 was made not iiinding on the tarwad. 
But this comjiromiso cannot hind plain- 
tills 2 and 8 because they were not ]iar- 
ties to it and it was a collusive compro- 
mise between the memliers of the tar- 
wad. Kunhi Ali was (h'fendant I in 1 liat 
suit. Inborn Bx. 2 it does not appear that 
ho was even a party to the comin'omise. 
The pioperty itself was lield originally 
by one K. Aminad under a marujiat exe- 
cuted to Kunhi Kutti Ali dated 11th 
July 1912, Bx. 5. 

He afterwards assigned his lease rights 
to Haieo’s eldest son, defendant 1, who 
was llajce’s son by a different wife from 
the mother of ])laintiffs 2 and 8 and who 
therefore belonged to a dilbu’cnt tarwad, 
munely, Bachal Nalakath. Defendant 1 
afterwards executed a marupat ]^x. A to 
plain tilfs 2 and 3. This j)roduces the 
impi’cssion that at that time certainly 
(letendant 1 anri iierhaiistho senior mem- 
l)eis of the Chceramoolayil Bookkoth tar- 
wad wer(' siding with the plaintiiTs and 
W('r(' inclined lo support tlie arrange- 
ments in tho karar. Blaintiffs 2 and 3 
aftei wards sold their jenni right under 
Bx. B and t lioir rights under t he maru- 
pat Bx. A. In tho present suit both tho 
Disl rict Hunsif and I lie Buhordinato 
•I udge in observing that tho llajee brought 
about the arrangement to benolit his 
c'hildren thought that b'x, B was not 
binding on tho Chcoramoolayil Bookkoth 
-tarwad. But it has boon held in Cher i a 


Pangi Achan v, U niialachan (l), that a, 
karar to which the majority of the adulti 
members of a tarwad or tavazhi are par-1 
ties is binding on the tavazhi in generalj 
and it is not binding on the dissentient! 
members only to the extent of not de-j 
priving them of their right to succeed as' 
karnavan and of not depriving them ofi 
their right to maintenance. Apart from 
tliese two it is binding oven on the dis- 
sentient members. If there are no dis-j 
sentient members but if all the adult 
members are present at the spot and the 
other members are absent and if that 
was tlie reason why they were not parties 
to tho karar, the position seems to be- 
come somewhat stronger. 

In the present case beyond the reasons 
given by tho lower Courts, viz., that the 
Hajee got tho arrangement made in 
favour of his children and the observa- 
tion of tho Subordinate Judge that tho 
rights of plaintifTs 2 and 3 originally 
were only for Rs. 100 and that the grant- 
ing of the shop was a penal provision, 
they do not seem to have gone into tho 
(luestion of the binding nature of the 
karar properly. If most of tho adult 
members were there and agreed to do so, 

I do not see why tlie giving of the shop 
to plaintiiTs 2 and 3 should be regarded 
IIS a iional provision and nob a genuine 
provision inserted for their boneht. It 
is said that Hajee did so much for the 
welfare of the tarwad that all tho other 
members readily consented. I do not 
know if these statements are correct or 
not. It is a matter which ought to be 
inquired into. Now seeing that defen- 
dant 2 is himself a party to tho karar, it 
may he said that the interest of the other 
members of the tavazhi will not he pro- 
jierly represented by him only though ho 
is tho karnavan. I therefore think it 
jiroper that the case should go back for 
a fresh inquiry after making eight mem- 
bers of the particular tavazhi which is 
interested in attacking tho karar par- 
ties to the suit in a representative capa- 
city. Tho District ^lunsif will intiuiro 
and determine who the eight nienihers 
ought to be. Brcferably they ought to 
ho memhers who are not iiarties to the 

karar but anv other member of tho ta- 

% 

vazhi who wants to attack tho karar may 
come on record of his own accord, but tho 
plaintiiTs should not ho put to the ex- 
pe n so o f issuing no tices to them. A fter 

1. (1917) 38 1 C 513. 
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making all these persons parties, the 
binding nature of the karar ought to be 
inquired into in the light of my observa- 
tions and the decisions on the matter. 
The decrees of the Courts below are set 
aside and the suit remanded to the Dis- 
trict Munsif for fresh disposal according 
to law. Court-fees i')aid in this Court 
and the lower appellate Court will be 
refunded to the plaintiffs. Costs up to 
date as well as hereafter will abide the 
result by which Ido not mean that they 
should follow the result. The Courts 
will provide for the costs according to 
their discretion after the trial. 

P.R.S./v.B, Case remanded . 
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Pandalai, J. 

{Gudimalla) Narasimham and ayiother 
— Appellants. 


V, 

{Paidimarri) V en'kata Sithhayya and 
anothei — Eespondents. 

Second Appeal No. 2005 of 1927, Deci- 
ded on 17th February 1931, against 
decree of Sub-Judge, Masulipatam, in 
A. S. No. 21 of 1927. 

{&) Interest Post diem — No stipulatiori for 
“Such contract may be implied and interest 
awarded. 

Even where there is no express stipulation in 
a mortgage document for post diem interest, 
such interest may be awarded either under a 
contract to be implied or as compensation and 
the usual practice is to award suc-fei interest at 
the contract rate. [P l7i c l] 

(b) Interest— Compound interest. 

No compound interest can be awarded unless 
it has been specially agreed to : AIR 1928 

^ I.P 172 C 2] 

(cj Ueed— Construction— Registered mort- 
gage deed setting out terms of contract — No 
subsequent conduct of parties should be 
iooked to for interpreting it. 

Where there is a registered document like a 
mortgage setting out the terms of the contract 
namel}', the interest, it is improper to look at 
the subsequent parol conduct for the purpose of 
interpreting the document. [p 172 Q 2] 

Ch. Eagkava Bao and B. T. M. Bagha. 
vachari for Appellants. 

P. Somasundaram — for Respondents. 


Judgment.—This was a suit upon 
raoitgage (Ex. A) in which the plainti 
was awarded a decree by the Distric 
Muns.f for about Rs. 356 and in appe. 

« ' ‘ Subordinate Judge f( 

Rs. 2 982 odd. The discrepancy be 

ween the figures is mainly due to tt 
difference in the findings of two Couri 
as to the plaintiff’s right to eompoun 
mtarest. The District Munsif took 


view which was adverse to the plaintiff 
on the question of compound interest, 
while the learned Subordinate Judge took 
a view in his favour. In second appeal 
by the defendants three points are 
raised: first, that the decree of the Sub- 
ordinate Judge awarding compound in- 
terest to the plaintiff is wrong; second, 
that the decree of the Subordinate Judge 
awarding post diem interest to the plain- 
tiff is wrong; and t hirdly, that the defen- 
dants should have been awarded com- 
pensation for alleged breaches of the 
mortgage contract by the plaintiff*. The 
second and third points may be briefly 
dealt with as there is no substance in 
them. The argument is that the mort- 
gage document (Ex. A) does not contain 
any clear stipulation for post diem in- 
terest and therefore it should not have 
been awarded. This argument is not 
correct. It has been held that even 
where there is no express stipulation in 
a mortgage document for post diem in- 
terest, such interest may be awarded 
either under a contract to be implied or 
as compensation and the usual practice 
is to award such interest at the contract 
rate. I think no fault can be found with 
this part of the decree. 

So also as to the claim for compensa- 
tion by the defendants. The alleged 
breach by the plaintiff is that he failed 
to pay off* two creditors to whom he 
undertook to pay Es. 900 out of the 
mortgage money. It is admitted that 
the plaintiff did not make the payment 
and that the defendants themselves paid 
off those debts. Dut all this took place 
prior to 1913. The suit was brought in 
1925. The Subordinate Judge has held 
that whatever claim the defendants may 
have had to compensation for the breach 
by the plaintiff, which would be the 
difference between the interest payable 
to the plaintiff and the interest sub- 
sequent to the mortgage actually paid to 
the creditors by the defendants, it is 
barred by limitation. It was urged that 
this view of the question of limitation 
was wrong. But it is immaterial to 
decide that point; because even if it is 
competent for the defendants to raise 
that question, there are no materials on 
record on whicli any relief can be given. 
From the first the defendants nowhere 
stated what was the amount of compen- 
sation due to them. I am not inclined 
to go into the question of limitation for 
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it was found in favour of the appellant. 

The only substantial point in the ap- 
peal is that ielatin ;4 to compound in- 
terest. On this the District Munsif held 
that the mortj4a^*e document did not pro- 
vide for it, while the learned Subordinate 
’hu\<^e Iield tluit it did. Ex. A is a 
Telu< 4 u document, very brief and ex- 
tremely unconventional. It was pro- 
bably prepared by a village document 
^^^tel. But as it is it has to be inter- 
pieted on its own words. According to 
the learned Subordinate Judge the pro- 
vision relating to interest is as follows : 

“ The total sum due to you is Rs. 2,CC0. On 
this tlic interest is Rs. O'M-3 per Rs. 100 per 
mensein At this rate, with Salu-sari Vaddi 
(Iiteraliy for every Year-interest) we shall pav 

in four equal instalments of Rs. 500, each 
payable on 30th March of each year.” 

The District I^funsif thought that 
salu-sari vaddi which means literally 
interest for every year or interest calcu- 
lated for every year means simple in- 
terest for every year at the agreed rate 
and that there was no provision in the 
document for compound interest on de- 
fault of payment of the instalments. 
Tlie learned Su fiord inate Judge took tho 
view i hat the expression “salu-sari vaddi” 
was amhiguious and that it may mean 
interest cither “calculated for each year” 
or with yearly rests.” Having so hold, 
he pioceedod to resolve the ambiguity 
by what he describes as tho subsequent 
conduct of tho parties from which he 
iufeiied that tlic intention of the par- 
ties was to pay and to he paid compound 
inteiest. In tho first place I think tho 
learned Subordinate Judge is not right 
in imputing any amhiguity to tho ex- 
pression “salu-sari vaddi.”' There is no 

idea of rests or compound intorost at 
all in it. 

It looks as if tho learned Judge w’as so 
impressed with wiiat ho describes as 
su])se(iuont conduct tliat ho led liimself 
to ho convinced that it might ho read 
into the document itself. The document 
is, in my opinion, perlecLly simple and 
is capable of only one moaning, namely 
that the principal sum of Bs. 1^,000 w’as 
to he paid in four yearly instalments of 
Rs. oOO oacli on JOth IMarch of each yoar 
(beginning from JOtli March H)I0) wdth 
interest at tho agreed rate of Ro. 0- M-J 
per cent per annum on tho balance of 
princjiial remaining duo for oacli year, 
tliat is, tho year during wliich intorost 
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fell due. That being so, the agreement 
hetw'een the parties contained in the 
mortgage deed is only for simple interest 
and no compound interest can be awar- 
ded unless it has been specially agreed to: 
Jewan Laly. Nilaviani Choudhun (l)!, 
The next point is whether, as the learned 
advocate fer the respondent says, in 
ascertaining the meaning of tho mort- 
gage deed w'hat is described by the 
learned Subordinate Judge as tho subse- 
quent conduct of the parties may he 
looked into; and if looked into, what is 
the result? It seems to me that where 
there is a registered document like a 
mortgage setting out the terms of the 
conti’act, namely the interest, it is im-i 
proper to look at tho subsequent i)aroli 
conduct for the purpose of interpreting 
the document. There may bo a sub- 
sequent agreement to alter the terms of a 
mortgage deed. If that is so, it is quite 
a different matter; and if any such agree- 
ment is pleaded.it wdll have to be proved 
as a fact and it must be supported by 
consideration. In this case there is no 
such question of subsequent agreement. 
No such agreement is either pleaded or 
fouiid. The sole point then is whether 
from tho subsequent conduct of tho 
parties tlie meaning of the mortgage 
deed can he said to ho something differ- 
ent from W’hat it is. To make use of 
subsequent conduct for such inirposes is 
improi)er. Assuming that it was admis- 
sible, tho subsequent conduct adduced 
in this case is not sufficient to prove that 
at the time of tho mortgage deed tho 
parties agreed to conii)oun(i interest. As- 
to suhsoquont conduct there is only 
the inference to bo drawn from Ex. 3 
which was not put to defendant I, hutr 
w hich is now’ sought to bo used against 
liim. In fact ho himself produced it. 
He produced it for tho purpose of show- 
ing not that ho then agreed to pay com- 
pound interest but that he had paid 
]Is. 100 more to ]daintitV than was 
admitted by liini. But it appears that 
in Ex. 3 there are at the top the 
w’ords with annual compound interest. ’ 
Ex. 3 is undouhtcilly a dociunent which 
came into existence long alter tho mort- 
gage deed. I^fendant I states that it 
was a voucher kei>t by him in which the 
I)laintiff signed fm- tlio payments made 
to h im. The first payment made w as in 

1. A I R 1028 P C 80=107 I C 337=65 I A 107 
“7 Pat 305 (PC). 
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November 1909 the mortgage itself being 
on 23rd April 1909. It nowhere con- 
tains the signature of defendant 1, and 
it appears to be a memorandum contain- 
ing the date of the mortgage, the name 
of the mortgagee, the principal amount 
and interest described in these words: 

“Interest is settled to be paid at the rate of 
14 annas and three pies percent per mensem 
(with annual compound interest).” 

Now in this document tendered by the 
plaintiff as a memorandum of acknow- 
ledgments of payment and prepared 
either by him or on his behalf and given 
to defendant 1, to be kept as a voucher 
seven months at least after the mort- 
gage deed “compound interest” first 
occurs. I am not able to say how from 
this document said to have been kept by 
defendant 1 as a voucher and produced 
by him as such it is to be inferred that 
he had at the time of the mortgage 
agreed to compound interest. But it is 
pointed out that in the written state- 
ment it was not definitely denied that 
the plaintifi was entitled to compound 
interest under the mortgage deed. Whe- 
ther that was so or not, the question of 
compound interest was undoubtedly in 
controversy between the parties in the 
Court of the District Munsif as well as 
in the Court of the Subordinate Judge, 
and the District Munsif found against 
the claim of the plaintiff on this head. 
What seems probable on this question of 
what is called subsequent conduct is 
that the plaintiff some time after the 
mortgage asked that the defendants 
should pay him compound interest, that 
on the contrary the defendants charged 
the plaintiff with having put them to 
loss by non-payment of the debts men- 
tioned in the mortgage deed and that 
without any clear knowledge of their 
mutual rights they thought that if one 
gave up one claim the other would give 
up the other. I can find nothing which 
would affect the construction to be 
placed upon the mortgage document 
Ex. A and hold that the plaintiff is not 
entitled to comi^ound interest. He is 
only entitled to simple interest at the 
rate mentioned in the mortgage. 

The learned advocate for respondent 1 
urged that even if he is not entitled to 
compound interest with annual rests his 
client is entitled at least to simple 
interest on tlie interest in arrear from 
the date of the first default. This is 
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only a modified form of compound in- 
terest, I do not find any warrant for 

♦ ^ 

it any more than for a claim for com- 
pound interest with annual rests. This 
claim must also be disallowed. The 
result is that the decree of the Subordi- 
nate Judge must be varied by disallow- 
ing the claim for compound interest and 
also ordering an account by appropriat- 
ing the payments made by the defen- 
dants as found by the learned Subordi- 
nate Judge towards interest, if any due 
in arrear on those dates. Before passing 
the decree, the office will draw up a 
calculation of the amount payable to 
the plaintiff on the above footing. (On 
receiving the accounts, the Court deli- 
vered the following) 

Ju dement. The account oi’dered has 
now been taken and it is ascertained 
that Es. 2,015-11-3 is the amount due to 
the plaintiff' on 17th April 1931. It is 
declared that this is the amount due on 
that date exclusive of costs, and there 
will be a preliminary mortgage decree 
fixing the date of payment on that date. 
The plaintiff' will get costs on Es. 1,300 
and pay costs on the balance of the 
amount sued for in the Court of first 
instance. The plaintiff will get costs on 
Es. 1,000 and pay costs on the balance 
of the amount appealed for in the lower 
appellate Court. The defendant-appel- 
lant will get costs in this second appeal 
on Es. 700 and pay costs on the balance 
of the amount appealed for. 

P.R.S./b.v. Decree varied. 
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Jackson and Walsh, JJ. 

Secy, of State — Appellant. 

V. 

Dam Narayau Sarma — Eespondent. 

Letters Patent Appeal No. 23 of 1927, 
Decided on 4th October 1932, against 
judgment and decree of Waller, J., D/- 
7th December 1926, reported as^. J R 
1927 Mad. 460. ’ ’ 

❖ Government Servants’ Conduct Rules— 
Fundamental R. 52 — Government servant 
accepting private job during leave period 
and drawing leave allowance — Leave not re- 
voked by Government — Government is not 
entitled to refund of allowance paid. 

Where a Government servant who is granted 

leave and who has been drawing allowance dur- 
ing such leave period, accepts a private job dur- 
ing the leave period, unless the order granting 
leave is revoked by the Government dating from 
the breach of the rule, allowance already paid 
cannot be refunded, [p 174 q 2] 
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Advocate -General — for Appellant. 

K. F. KrisJuiaswami Ayyar and T. K. 
Ha^Kjaswami — for Respondent. 

Jackson, J . — The respondent, an over- 
seer in the Public Works Department, 
took leave in January 1921 and was 
granted, Dx. F, extensions up to 3rd ^lay 
1923; but wrote on 11th August 1922, 
Dx. 3, to the Chief Engineer that he 
would resign from 6th September 1922. 
The Chief Engineer had learnt that dur- 
ing this leave tlie res[)ondent took 
employment in a i)rivate firm in contra- 
vention of the Government Servants’ 
Conduct Rules and of the express orders 
of the Chief Engineer issued in T^Iarch 
1921, .1 *jx. 1). Accordingly the Chief 
Engineer wrote on 29th August 1922 
J]x. (j calling on the respondent to show 
cause why he should not be dismissed 
and on 28th October 1922 an order was 
issued, Jlx. J., that respondent was 
dismissed from the service of the Gov- 
ernment for having taken up private 
employment during leave without per- 
mission in contravention of the rules 
and in direct disobedience of the orders 
of I\Iarch 1921. At tlie same time the 
Executive J^lngineer of the division to 
which the respondent was attached was 
informed. Ex. 4, that no more leave 


allowance should bo paid to him. 

About nine months later, on lltl: 
August 1923, tlie ( lovornmont Solicitoi 
wrote to the respondent demanding tlic 
refund of Rs. 1,312-1-0, the leave allow- 
ances drawn by him from 3rd January 
1921 to 31st July P.)22 while ho was ir 
private service without sanction in con- 
travention of th(^ Rules— Ex. K. The 
respondent rei)lied that Government was 
not entitled to the refund of (his sum 
drawn as allowances for leave legitima- 
tely due. Ex. E. Hence the suit, and 
since plaintilf was non-suited by a single 
Judge of this Court on appeal, thelictters 
1 atent aiipcal. On behalf of the ap- 
pellant, the Secretary of State, it is not 
denied tliat respondent duly obtained 
leave, and was duly entitled to these 
allow’ances during leave in ordinary cir- 
cumstances. But it is argued that he 
disentitled himself to the allowances hy 
infringing tlie Government Servants 
Conduct Rules; and when there has been 
a breach of duty allowances are no lon- 
ger payable to a Government servant: 
cf. ground G of this fLetters Patent ap- 
peal. The allowances therefore were 


paid under a mistake of fact, and should 
be refunded. 

The respondent was duly granted leave 
and by virtue of that grant drew his 
allowances. His conduct may have been 
such as would justify Government in re- 
voking his leave, but unless this was 
done it cannot bo said that his conduct 
by itself effected a revocation. The rule 
that a Government servant may not 
undertake any employment is evidently 
framed with a view to the bearing that 
such employment may have upon a ser- 
vant’s conduct after his resumption of 
public duty; for easy and well paid em- 
ployment may well amount to a bribe. 
But if the servant is not resuming pub- 
lic duty the ohjection to his private 
employment largely vanishes; and though 
in the present case the respondent’s 
direct disobedience to orders might 
have justified the revocation of his leave 
it cannot be said that it necessarily in- 
volved such revocation. In view of his 
past good service, domestic trouble, and 
ultimate resignation, the superior autho- 
rity might (which is not to say that it 
should) have condoned his lapse of con- 
duct. Therefore it is not mere verbal 
formalism, as the learned Advocate-Gene- 
ral would argue, for the Court to require 
assurance that the lease was actually re- 
voked before it sanctions the refund. 

Until there has been an order of revo- 
cation, or an order of dismissal dating 
from the breach of rule which would 
have the ellect of revocation, Rule 52 of 
the Fundamental Rules makes it plain 
that a Government servant is entitled 
to draw his allowances. Here English 
case law in reference to mistake of fact 
affords no assistance. If the grant of 
leave justifies the payment of allowances 
and such grant cannot bo automatically 
cancelled by the conduct of the servant, 
but only by the action of Government, 
then, when Government has taken no 
such action the grant remains as a fact 
justifying the payment; and there has 
boon no mistake of fact. The appeal is 
dismissed with costs. 

p.r.s./k.S. Appeal dismissed. 
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CUEGENVEN, J. 

C. Ramasioami Ghettiar — Appellant. 

V. 

K. Ankappa Mudali and another — 
Eesponclents. 

Appeal No. 211 of 1930, Decided on 
1st December 1931, against appellate 
order of Sub Judge, South Malabar, in 
A. S. No. 51 of 1929. 

(a) Hindu Law — Alienation — Guardian — 
Personal decree against — Minor’s property is 

not liable if no decree is passed against minor 
as well. 

On a mortgago executed defendant 1 for 
himself and as guardian of his minor brother 
defendant 2, the mortgagee obtained a decree 
for sale but as the mortgaged property was sold 
under a decree on a prior mortgage he applied 
for a personal decree against defendants 1 and 2. 
Such a decree was passed against defendant 1 
and not against defendant 2. The mortgagee 
then applied to against the remaining 

family property of the mortgagors in execution 
of his personal decree on the ground that the 
decree was in substance and in effect against 
defendant 1 as family manager and accordingly 
a personal decree passed against him in that 
capacity would enable the decree-holder to get 
access to the whole family property. 

Held . that if no supplementary decree under 

O. 34, R. 6, Civil P. C., which is in effect a 
money decree, has been passed against a minor 
such a decree passed against his guardian in his 
mdividual capacity could not have any effect 
in rendering the minor’s property liable. 

V.hl UecrBC Execution • — ■ Decree- bolder 
cannot prove that property was family pro- 
perty and that defendant was manager 
thereof. 

Where a suit leaves the matter in doubt as to 
the capacity which the defendant occupied 
against whom the claim was made, the omission 
may be supplied by adducing evidence in execu- 
tion which ought more properly to have formed 
part of the record of the suit; still less where the 
capacity, that of a guardian, is expressly stated. 
It is therefore not open to the decree-holder or 
his transferee to prove in execution that the 
property mortgaged was in fact family property 
and the judgment-debtor was in fact manager of 
the family when he mortgaged it. 

176 C 1, 2] 

K. P, Mamakrishna Ayyar — for Appel- 
lant. 

T G. K. Krompt and P. K. Achari — 
for -Respondents. 

n n r~ appeal raises the 
question of the effect of a mortgage de- 

cree passed against two brothers. The 
mortgagee sued upon a deed executed by 
defendant 1 for himself and as guardian 
of his minor brother, defendant 2, and 
obtained an ordinary mortgage decree. 
It SO happened that the mortgaged pro- 
perty was sold under a decree obtained 
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on a prior mortgage, and the decree- 
holder accordingly applied to proceed 
against the otlier property of tlie bro- 
thers. He was granted a personal decree 
against defendant 1, but not against 
defendant 2, being a minor. He then 
applied to proceed against what he des- 
cribed as the remaining family property 
of the judgment-debtors and this has 
been allowed by the District Munsif 
upon the ground that the decree was in 
substance and in effect against defendant 
1 as family manager and accordingly that 
a personal decree passed against him in 
that capacity would enable the decree- 
holder to get access to the whole family 
property. On appeal the learned Subor- 
dinate Judge has reversed this decision 
and the transieree-decree-liolder accord- 
now presents this second appeal.) 
An attempt Juis been made to contendi 
that even in his capacity as a guardianl 
a pei-sonal decree against defendant ll 
would enable the minor’s i)roperty to he! 
proceeded against. That I think is clearly! 
an unarguable position. O. 34, li. 6, 
Civil I . C., enables a supplementary 
personal decree to be passed if it is found 
that the mortgage security is insufficient 
to discharge the debt, and it is impos-* 
sible to hold that if no such personal* 
decree, which is in effect a decree for 
money, has been passed against a minor 
such a decree passed against his guardian 
in bis individual capacity can have any 

effect in rendering the minor’s property 
liable. 

It can only be on the footing adopted 
by the learned District Munsif, that the 
suit was in substance and in effect a 
suit against defendant 1 as family mana- 
ger upon a document which he executed 
in that capacity that such a consequence 
might ensue. I have been referred to a 
series of cases which relate in point of 
fact to families governed by Marumak- 
kathayam law although no doubt the 
principles enunciated in them extend 
equally to cases of an ordinary Hindu 
joint family, Alanakat Velamvia v. Ibra^ 
him Lebba (l), Rayarappan Nambiar v. 

^ dG^unai'an (2) and Vesu v. Ran- 
uamma (3); and those cases decide I 
think that if in substance and in efi'eot 
the suit and the decree is, in the case of 
a Mitaksba ra family, agains t a father or 

1. (1904) 27 Mad 375. 

2. (1918) 45 I C 489. 

3. A I R 1926 Mad 991=97 I C 551. 
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managing member as such, altliough it 
may not Ije expressly so stated, such a 
decree will bind tlie interests of the 
}'einaining mernl)ers of the family. I 
cannot extract any more extensive prin- 
ciple than that from those decisions. It 
may of couise be said that in order to 
ascertain wliether the defendant was in 
lact tlie lather or the mana^inj^ member 
evidence was needed supi)lementary to 
tlie materials supplied by the decree. 
But I do not think that tliose cases j^o to 
the length of saying that where a suit 
leaves the matter in doubt as to the 
capacity whicli the defendant occupied 
a-ainst whom the claim was made the 
omission may be supplied by adducing 
evidence in execution which ought more 
l[)roperly to have formed part of the re- 
jcord of tlie suit; still less where the ca- 
pacity that of a guardian — is expressly 
stated. 

In the present case, it would bo ne- 
cessary to show that defendant 1 was 
the family manager, that the property 
in respect of wliich the decree was ob- 
tained was the family property and that 
tiio i^urpose for which the mortgage was 
executed was one binding upon the 
family. It may perhaps l)o held that 
the 1 ‘ecords of the suit may he looked 
into in order to ascertain whetlier it was 
in substance a suit of that character, 
intended to bind the family property in 
the hands of the manager, and therefrom 
to construe the decree. But in the pre- 
sent case, as the learned Subordinate 
Judge has pointed out, tliere is no mate- 
rial whatever prior to the decree upon 
which such conclusions can he formed. 
W'e have neither the mortgage deed, nor 
the plaint nor the depositions in the case 
or other evidence, nor the judgment, and 
all that appears is that in the execution 
[ijoceeding defendant 1 was put into the 
witness-hox, evidently for an entirely 
diri’erent i)urposo on l)ohalf of defendant 
‘J, and an admission was extracted from 
him in ci’oss-examination that ho exe- 
cuted the mortgage deed as family mana- 
ger an<l that lie thought that it was in 
the family interest although he could 
not s[) 0 cify the precise purpose. In these 
circumstances, and the claim licing per- 
fectly intelligilile, upon an (mtirely 
|dilfei (mt asjiect (d’ the relationship be( - 
,W(*(ni the Iavo defendants, namely, that of 
gnarrlian and ward, 1 think it would be 
going far beyamd tlui reported eases tai 


hold that it is open now to the decree- 
holder or his transferee to prove in exe- 
cution that the property mortgaged was 
in fact family property and defendant 1 
was in fact manager of the family when 
ho mortgaged it. I can see no grounds 
accordingly for holding that the lower 
appellate Court has adopted an erroneous 
view of the law and I accordingly dis- 
miss the appeal with costs. 

r.R.S./iv.N. Appeal dismissed. 
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Jackson and Mockett, JJ. 

N. K. N. liamier and Bros. — Rlain- 
t i fls — A p {)e 1 1 a n t s . 

V. 

S. S. Haimidii Ayyar and anothci — 
Defendants — Respondents. 

Second Appeal No. lOGO of 1928, De- 
cided on 2nd August 1932, from decree of 
Dist. Judge, Madura, in A. S. No. 232 of 
1926. 

❖ (a) Sale of Goods Act (1930), S. 37 (3)— 
Contract to supply goods — Refusal by buyer 
to take delivery and repudiation of entire 
contract on ground of defective lender — 
Subsequent plea as to goods being defective 
cannot be raised — Vendor and Purchaser* 

Wh ore a buyer of goods refuses to take delivery 
on the ground of dofectivo tender and repudiates 
the whole contract ho cannot bo allowed to sot 
up the plea of the goods being defective when 
the time has expired and thoro is no question of 
replacement. Such a plea is unbusiness like and 
unreasonable: Braithioaitc v. Foreign B a rdwood 
Co., (1905) 2 A'.rR. 513, Foil; A. I . R. 1925 
Mad. 971 and A. I. R. 192C Mad. 778, Ref. 

[R 177 C 2] 

(b) Sale of Goods Act (1930), S. 34 — Con- 
tract to supply in instalments — Repudiation 
of instalment by buyer is not repudiation of 
whole contract where seller elects to keep 
contract alive — Vendor and Purchaser 

Tlie question whether a contract to supply 
goods in instalments is an indivisible one and 
whether a repudiation of one instalmont by a 
buyer is a repudiation of the whole so as to ab- 
solve the seller from obligation to tender the re- 
maining instalments is a matter of fact in each 
case. Where in such a contract the buyer re- 
pudiates the whole contract by refusing to take 
delivery of one instalmont, but the seller with- 
out accepting the repudiation elects to keep alive 
the contract, ho must bo deemed to have treated 
the contract as divisible and he is not absolved 
from the obligation of tendering the remaining 
instalments: Frost v. Knight, ! Fx. 3, Rel. on. 

[P 178 0 1, 2] 

T. E.Venkatarama Sastriixnd N. Baja^ 
(jopala Ayyanga ) — for Appellants. 

T. K rishnaswami Ayyattgar and 8. K. 
Xa rasnnhacJiari — for Respondents. 

Jacksoti, J . — The appollants-idaintilYs 
and rcsi'nMulonts-dofendants are Madura 
eolton Inokers who on 2lst August 1919, 
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Ex. 8, engaged with others in what is 
known there as a chain contract. The 
mills of Messrs. Harvey were to produce 

60 bales of certain counts, and, as they 

passed down tlie chain, these were to be 
received by Messrs. Eamudu Ayyar, the 
defendants, and sold by them to Messrs. 
Earn Ayyar, the plaintiffs, who wili 
be described henceforth as the sellers 
and the buyers, because in previous liti- 
gation their position was reversed and 
the terms plaintiffs and defendants” 
will only lead to confusion. 28 bales were 
tendered by the sellers, and taken deli- 
very of by the buyers; nine bales were 
tendered (as will be shown below) by the 
sellers and rejected by the buyers. 23 
bales have never been tendered at all. 
The buyers now sue for a return of the 
advance made by them to the sellers on 
the date of the contract with interest 
thereon in respect of the 32 bales of 
which they did not take delivery. The 
suit has been dismissed by both lower 
Courts, and the buyers appeal. We agree 
with the lower appellate Court that the 
terms of Ex. 9 clearly constitute a ten- 

15th November 
iyib. (Jn 19th December 1918, Ex. 10, 
the buyers complained that contrarji to 
the custom of the trade deliveries were 
not being made as and when the bales 
were ready at the mills, and therefore 
they refused both to admit liability for 
the 28 bales already delivered, and to 
take delivery of the nine bales tendered 
on 15th November 1918. 

It came out in the course of another 
suit between the parties that three out of 

these nine bales had been bought from the 

mills at a price less than that contracted 
for in the chain contract Ex. 8, and 
therefore the buyers would have been 
justified, on these grounds, in refusing 

not only the three defective bales, but the 

whole instalment. The point is not one 
covered by the Indian Contract Act, but 
IS clearly laid down in the English Sale 
of Goods Act, 1893 which embodies the 
existing law on the subject. S. 30 (3); 
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^i*® delivers to the buyer the 

difier^nt det ? ®®“ of .a 

th?buvL included in the contract, 

the bujer may reject the whole.” 

This section has been repeated since 

tbissuitbeganinS. 37 (3), Indian Sale 
of Goods Act (3 of 1930), and the parties 
aie agreed that, whatever be its inter- 
pretation, this is the law on the Subject 

1933 M/23 & 24 


Therefore if on 19th December 1918 tlie 
buyers had said we reject the nine bales 
because six good are mixed with three 
bad bales, tliey would liave been with 
in their rights. The sellers might then 
immediately have tendered the six good 
bales as a fresh instalment, and, if so 
advised, they liad plenty of time in 
which to replace the three bad bales. But 
since the buyers did not so state, but 

preferred to repudiate the whole contract 

the question arises whether, when the 
time has expired and there is no further 
question of replacement, the buyers can 
lor the first time complain that three 
bales were defective. This proposition 
IS precisely what Mathew, L. J., stig- 
matizes as unbusiness like and unreason- 
able m the loading case on the subject 
BraitMvaite v. Foreign Hardwood Co. (l): 
Ihis case has been canvassed in the 
^nglish rulings, but as regards our Court 
its principle is clearly affirmed in Rajnlu 
Aiyar V. Knvvu Aiyar k Sons (2), and 
i annier v liayalu Iyer Nagaswami 
C(9 (3), and the following passage, 
p. ool, shows how closely it runs on all 
tours with our present case: 

After ttiere had been a general repudiation of 
the contract by the defendants, the plaintiff’s 

^iiat he had received the 

bill of lading for the first instalment, but the 
defendants again wrote refusing to take the bill 
of ladmg on the ground that they had previLslv 

boCd^bfu.-' refused t^bl 

In the opinion of Collins, M. E., 
that act of the defendants amounted in forf 

pl^Tfi of^Le tndittn^prec^e'^^^^ 

be had elected to keep alive against h f 

dants notwithstanding their Iriof repudilt 
and it IS not competent for the i. 

to hark back and say that the plaintiff'' wa\ ""not 
willing and ready to perform the ^ 

precedent devolving upon him.” onditions 

Commenting upon this decision in 
British and Beningtons, Ltd, y N W 
Gachar Tea Co. (4), Lord Sumner'says- 

that oven if the first cargo might^ ri-hUv*^ 
been rejected the seller could not Say/ found 

which he might have contract 

p ut himse lf right.” ^ud so have 

T L R 413 ™ lf9— 10 Asp JI C 52=21 

2. A I R 1925 Mad 974=88 I C 241 

3. A^I R 1926 Mad 778=93 I C 673=49 Mad . 

' =28 Sm Cas"r26l"' " '' ® L T 4^2 
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Therefore since tlie sellers have proved 
that they duly tendered these nine bales 
we do not find that it is open to the 
buyers to raise the belated plea that 
three of the Ijales were not according to 
the contract which they had preferred 
entirely to repudiate. Rut as regards 
the 23 1)11 les there was no tender at all. 
It is clenr that the sellers did not ac- 
cept the rejiudiatlon of the contract, and 
on 2nd April 1919, Ex. 14, they are 

warning (he Iniyers that: 

“you should also take delivery of the remaining 
bales (i. c., 2H) without delay on payment of the 
amount when and as they arc received;’’ 

hut as a matter of fact they never did 
tender, and there was never any rejec- 
tion after tender, as with the nine bales. 
It was argued for the sellers that this 
contract though hy instalments was in- 
divisible and that a repudidation of one 
instalment was a repudiation of tlie 
whole so as to alisolve the sellers from 
tlie obligation to tender the tw’enty-three 
hales. Tlie answer to this is that as 
stated in S. 31 (2J, English Sale of Goods 
Act, the question of indivisibility is a 
matter of fact in each case and as w’ill 
later appear the sellers themselves clearly 
treated the contract as divisible. In 
these circumstances the law' seems clear 
as laid down in Frost v. Knight (o): 

“The promisee may treat the notice of inten- 
tion (to renounce) as inoperative and await the 
time when the contract is to he executed, and 
then hold tlie other party responsible for all the 
consequences of non-pei formanco. But in that 
case he keeps the contract alive for the benefit 
of the other party as well as his own; he remains 
.‘■uhjrci to all his own obligations and liabilities 
ui.tl« I it. and enables the other part}' not only 
to (c*nn h \v the contiact, if so advised, notwitb- 
stai.ninj^ his pi i;vious req udiatiou of it, but also 
to i a I.e ad 11 tage of any supervening eireum- 
staiicc uliich would justify him in declining to 
compute it: cf. Leake on Contract, Edn. 8, 
p. » i b ’’ 

4 ho .^oilers weio still under the obliga- 
tion ol tendering, as they themselves 
udii.ilted in their letter of 2nd April 

1919, Ex. 14, and in the “note’* to their 
plaint in O. S. No. 70 of 1919, IMadura 
Sub-Court, which is an exhibit in this 
case. The selleis at tliattimo instead of 
bringing their suit regarding the 23 
bales at once as they might have done 
elected to keep the contract alive 

fco lar as the 23 were concerned 

tljcfehy picserving .the mutual obli- 

cr ‘ .o o' M r f un t i cs i ntacT^ One of 

a- ij J i'ix 78=20 L T 77 

=20 W 11471. 
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these obligations w'as that they, the sel* 
lers, should tender the goods; and since 
they never did tender, they cannot now 
be heard to say that they can retain the 
buyers’ earnest money on account of the 
23 bales For the above reasons we 
agree w’ith the low’er Courts in respect 
of the nine bales, but allow the appeal in 
regard to the 23 bales, the advances for 
which must be returned with interest at 
9 per cent from date of demand. Pro- 
portionate costs throughout. 

P.H.S./k.S. Order accordingly, 
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Venkatasubba Rao'and Reilly, JJ. 

Secretary of State — Petitioner. 

V. 

N, M . U, Ayyasami Chettiar — Oppo- 
site Party. 

Civil Revn. Case No. 520 of 1932, De- 
cided on 8th September 1932, to revise 
order of Dist. Munsif, Dharapuram, D/- 
4th December 1930. 

Courl“fees Act (Madras) (1870), S. 17 — 
Sch. 1, Arts. 1 and 2 — Suit on two promis- 
sory notes of Rs. 600 and Rs 400 — Court-fee 
should be paid on distinct amounts — Court- 
fee for Rs. 400 should be paid as under 
Art. 2 and not Art. 1. 

In a suit on tw'o promissory notes of Rs. GOO 
and Rs. 400 tho court-fee should bo paid not on 
the aggregate of tho two but on tho dissinct 
amounts, and the claim in regard to Rs. GCO is 
governed by Art. 1, Sch. 1, but tho claim in re- 
gard to Rs. 400 is governed not by Art. 1, Sch. 1 
but by Art. 2, Sch. 1, as S. 6 is controlled by 
S. 17 which applies to this suit. [P 178 0 2] 

Governmnet Pleadc) — for Petitioner. 

Venkatasiibba Kao, J, — The view of 
the learned District Munsif is perfectly, 
right. The question that has been raised! 
may bo stated in this form. If two sums 
of Rs. COO and Rs. 400 respectively are 
claimed in a suit on tlie basis of tw’o 
promissory notes, what is tlie court-fee 
payable ? S. 17 provides expressly that 
it is not on the aggregate sum that tho 
fee is to he paid, but on the seve- 
ral sums w’hich go to make up 
that aggregate. Under that section the 
test is what is the amount that would 
he payable had separate plaints been 
filed for each of the several distinct 
claims, all of which tho suit embraces? 
Tho claim in regard to Rs. GOO is gov-^ 
orned hy Art. 1 Sch. 1, but tho otherj 
claim in regard to Rs. 100 comes, as the 
District Munsif rightly points out dis- 
agreeing with tho court-fee examiner, 
within Art. 2 and not Art. 1. S. G is 
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controlled by S. 17, which is the sectiou 
applicable to the facts of the present 
case. The order of the learned District 
Munsif is right, and the civil revision 
petition is disnaissed, 

Reilly^ J . — I agree. 

P.R.S./k.S. Petition dismissed. 


lant. 
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Sundaram Chetty, J. 

F asamsetti Swami — Plaintiff — Appel- 


V. 


(Gundalattulla) Tatayya and others — 
Defendants — Eespondents. 

Misc. Second Appeal No. 143 of 1928, 
and Civil Revn. Petn. No. 1708 of 1928, 
Decided on 7th April 1931, against order 
of Sub-Judge, Amalapuram, in A. S. No. 
9 of 1926. 

(a) Civil P. C. (1908), O. 32, R, 3— Mother 
unsuccessfully tried to be served for being 
appointed guardian — Court officer made 
guardian — Minor cannot be said to be not 
represented at all. 

In a suit one of the parties died and one of 
the two minor sons of the deceased was brought 
on record as the legal representative while the 
other son was not brought on lecord at all. The 
mother of the minor was to be made the guar- 
dian ad litem but could not be served for a long 

time. Therefore the Court, to avoid delay, ap- 

pointed the Court officer as the minor’s guar* 
dian ad litem and proceeded with the case. 

JScldi that the appointment of the Court offi- 
cer as guardian of the minor in the circum- 
stances of this case could not be deemed to bo 
such an irregularity as would justify the Court 
in holding that the minor was not represented 
at all. The minor when represented by the 
Court officer as guardian could not strictly be 
deemed to be one who was not represented at all 
in the eye of the law however much it would be 
desirable to have appointed the mother herself as 
guardian, making some more attempts for effect- 
ing personal service on her. Also the omission 
to bring on record the other minor son of the de- 
ceased was not such an irregularity as would 
vitiate the whole case. , If this omission was 
proved to be due to any fraud or collusion, then 
It would have been a different matter. 

* [P 180 Cl, 2] 

Abandonment — Execution 
sale Objections— Inquiry by Munsif — Sale 
set aside on technical grounds — Appeal 

Court confirming 
oartv K*»f**^ objections not pressed by either 

made in 1”'*- ““V mention 

having pressed them 

in^rw« abandoned 

an execution sale some objections were 
filed against it in an application to set aside the 
sale on various grounds. On an inquiry .by the 
Munsif, the sale had been set aside on some tech- 
nical grounds. An appeal against that order had 
been filed. The appellate Court had confirmed 


the sale but had not considered any of the other 
objections to the sale. Those objections had been 
disallowed by the Munsif, and had not been 
pressed before the appellate Court by either side 
Even in the grounds of the revision petition no 
specific mention was made of having followed 
that course by the petitioners for revision. 

Held: that the petitioners ought to have 
pressed all their objections in the appellate Court 
in case the appellate Court decided against theni 
differing from the lower Court. Therefore in the 
circumstances of the case, the presumption had 
to be made to the effect that those objections 
had been abandoned by the petitioners in the 
lower appellate Court: AIR 1923 Lah 124, Ref. 

[P 181 C 1] 

K. Kamesliwara Eao — for Petitioners. 

K. Bhimasankaran — for Eespondents. 

Judyment. As against an oi’der passed 
by the Subordinate Judge of Anaalapurani 
refusing to set aside a court-sale and 
confirming the sale, this civil revision 
petiticfn and also the civil miscellaneous 
second appeal have been filed. The peti- 
tioners are the two minor sons of the de- 
ceased Eama Jogi who was one of the 
sons of the judgment-debtor Vasamsetti 
Swami. In the course of the execution 
proceedings against the four sons of the 
judgment-debtor, one of them, viz. Eama 
Jogi, died. The other three sons conti- 
nued to be on record. In the place of 
the deceased Eama Jogi, his minor son 
was sought to be added as his legal re- 
piesentative and a petition for the ap- 
pointment of his mother as his guardian 
was also put in. In respect of that pe- 
tition, notices were taken out thrice to 
the proposed guardian, but as she could 
not be served personally, the Court seems 
to have dismissed that petition and the 
decj ee- holder thereupon filed another pe- 
tition for tlie appointment of a Court 
officer as guardiafi, and that was granted. 
The execution proceedings w’ere then 
continued which eventually resulted in 
a sale ol the attached properties being 
eflected. In order to have that sale set 
aside, the aforesaid minor, and another 
son of Jiaina Jogi w’ho was not brought 
on record at all, have filed the present 
petition, alleging various grounds for im- 
peaching the validity of the Court sale. 

There was an elaborate inquiry by 
the District Munsif who found that the 
alleged material irregularity in conduct- 
ing and publishing the sale and the sub- 
stantial injury by reason of any such 
material irregularity have not been made 
out. On the merits he decided the case 
against the petitioners, who how'ever have 
thought fit to set aside the sale on tw'o 
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(rt'lmical ^^lounds, nanu'lN', tliat one of 
Iho minor suns of tlio decoasod Kama 
do'ji, who was l)rou'_;hl on I'ocord as his 
loL^al rciH'escntati v(', was no: projKM l y i(‘- 
pi ('sc't) t C(] as the a jipoinlmont ol the 
(-'on i t oi‘{l(.'(‘r as Liuardiiui was not |)ri)iu*r 
and as tiu’ ()thor minor son of tlie d(‘C*.'a- 
s('d Kama dc^i was not l)ron‘aht on re- 
cord at. all. Ai^ainst that order of 
the' IKstrict Munsif an apiieal was 
j)releri(‘il h\ t h (3 aiietion-])U]'chasor, The 
learned Snhord i rial e .) udee held that, in 
s]*ite of the eimissions atoromentioned in 
t lie matter of hrimpHL; in the le^:il repre- 
sentatives of the deceased Kama 'lo.i:;i, 
there was sidlieir'iit I'epresentation in the 
absence of an\ fiand or collusion. Some 
decisions have been relir'd on by him in 
support of this view, lie' held t liat the 
])roceed i ni-is in (‘xecution ha\o not been 
vitiated 1)V anv illoaalitv and therefore 
ditt'erinL; from the view taken by the tirst 
Clourt he ui)held the validity of tlie Court 
sale and allowed the api>oal. 

As re,L;ai(ls the first point, I am clearly 
of ojiinion that tlie aiipointment of the 
Court ollicer as guardian of the minor 
son of Kama do^i in the circumstances ot 
this case cannot he deemed to he such 
an irrei-ularit >• as would justify the 
Court in holding; that that minor wasnot 
represented a(. all. As no pmson could 
^he a])p()inti'd as c;uaidian for the minor, 
unless the proposed guardian was served 
with notice and also expressed his or her 
willini4ncss to act as guardian, the Court 
seems to lla^'C thought that the eltectini^ 
of ])ei’sonal service on the mother who 
w'as projiosed as i^uardian could not ho 
(lone w'ithout iinrcasunahle delay and 
therefore that ])etition was dismissed. It 
(ainnot lie said that the dismissal of that 
petition was due to any default, wilful 
or othoiwise, on the part of the decree- 
holder. T’ho Court seems to have 
thom^htlit to appoint another ‘guardian 
for t he minor ami t hercloi’c the iietition 
hy the decret'-hohh'r lu’oposini; the Court 
odicer as j^iiardian was .j^ranted, I am of 
opinion that (he minor when reiu’csentod 
hv thoClourt otlicer as ‘4uardian cannot 
strictlv ho deemed to he one who wasnot’ 
representcvl at all iu the ono of the law, 
however much it- would he tlesirahlo to 
have a|)pointed the mother herself as 
.!L,Miard ian, makinr; some more attempts 
for elTectinjJi personal service on her. The 
omission to hriny; on record the other 
minor son ol the deceas('d Kama »loc[i is 


not, in my opinion, such an irregularity 
as would vitiate the whole of the exe- 
cution proceedings. If this omission is] 
jiroved to he duo to any fraud or collu- 
sion, then it would he a ditTerent matter.! 
It is diOicult to hold that the decree- 
holder W'as wanting in hona tides in pro- 
liusing the ai>pointment of a Court oHicer 
as guardian of the minor when his peti- 
tion to appoint the mother was dismissed 
hy t he Court. I therefore agree with the 
Subordinate Judge in holding that these 
two omissions are not such as would 
justify us ill holding that the sale itself 
was void on account of these defects. 

It is unfortunate that the learned 
Suliordi nate J udge has omitted to deal 
with anv of the other grounds which the 
IK'titioners urged in support of their con- 
tention that the Court sale is void or 
illegal. Those objections having lieen 
disallowed hy the fiist Court, it seems to 
mo that the appellant before the Suh- 
ordinate Judge could have only argued 
tlu' points decided against him hy the 
lower Court. In all prohahility, that 
was the course adopted hy the appel- 
lants’ pleader. It looks as if the res- 
pondents’ pleader contented himself 
with replying to those arguments and 
neither side seems to have dealt \Yiththe 
other grounds of objection put forward 
against the Court sale. It was not to 
the a[)pellants’ interests to agitate the 
lioints which had been decided in his 
favour by the lower Court. On the other 
hand, i should think that it was the 
duty of the respondents’ pleader to have 
urged all or some of those points for the 
consideration of the Subordinate Judge, 
in case ho thought tit to ditVer from the 
lower Court on the two points on which 
the sale itself was set aside. One Nvould 
expect the respondents’ ]>loader to have 
tried to support the judgment of the 
lower Court hy attacking some of the 
lindings which went against him. 

Tt seems, such a course was not ad- 
opted ])y the respondents’ pleader ; other- 
wise the learned Subordinate Judge would 
have stated something in his order to 
indicate that any of those points was 
raised hy tlie resiiondents' pleader and 
argued hy him in order to suiiport the 
order of the lower Court. Tlven in the 
grounds of the revision petition and the 
miscellanoous aiipeal tiled in this Court 
there is no specilic mention of any such 
course having been adopted by the res. 
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|pondents’ pleader in the lower Court. In 
such circLiinstances the presumption has 
to be made to the effect that tliose ob- 
jections have been abandoned by the res- 
pondents’ pleader in the lower Court. 
Such a view has been taken in a decision 
of the Lahore High Court reported in 
Abdul Karim v. Kam Jagu Ram (l). If 
1 am satisfied that any of those points 
was reallj’ urged by the respondent’s 
pleader before the learned Subordinate 
Judge in order to support the District 
Munsif’s order- and was omitted to be 
noticed in the judgment, I should send 
back this appeal to the lower Court for 
a re-hearing and disposal. If the omis- 
sion on the part of the Su])ordinate 
Judge to consider any of those points was 
due to the reason aforementioned, there 
would be no justification to remand this 
case for re-hearing. 

I therefore hold that there are no ade- 
quate grounds for interference with the 
order of the Subordinate Judge. In the 
result, the civil miscellaneous second 
appeal is dismissed with costs of respon- 
dent 3 and the civil revision petition 
without costs. 

p.R.S./b.v, Appeal dismissed . 

1. A I R 1923 Lah 124=68 I G 740. 
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Madhava]S[ Nair, J. 
Banganatha Ayyangar — Defendant- 
Appellant. 

v. 

R. Rajagopala Ayyangar and others— 
Plaintiffs — Eespondents. 

Second Appeal No. 437 of 1929, Deci- 
ded on 21st August 1931, against decree 

of Sub- Judge, Mayavaram, in A. S. No. 25 
of 1927. 

Registration Act (1877), S. 17— Assign- 
of vendor s lien over property worth 
more than Rs. 100 — Document is compul* 
sorily registrable Xransfer of Property Act 
(1882), Ss. 55 (4) and 8. 

The unpaid vendor’s lien under S. 55 (4), T. P. 
^t, is an interest in immovable property and 
therefore an instrument assigning such a right, 
when the property with respect to which the 
exists IS worth more than Rs. 100 in value. 
IS compulsorily registrable under S. 17, Regis- 

Act •°89'7° C^ 4 * 05 ?‘^ the provisions of S. 8, T.^P. 
192l’ji/ad 137 andfsg JWad 283^i)fsf A X B 

1931 P C 245, Be/ [P 184 C 1] 

V . Rajagopalachariar — ’for Appellant 
K, Bhashyam Ayyangar and T. R, Sri- 
nivasan — for Respondents. 


Judgment. — Defendant 2 is the appel- 
lant. Defendant 1 purchased the suit 
property from one Saranadha Ayyangai' 
under Ex. A dated 5th Cctober 1915 for 
a sum of Rs. 400. Towards payment of 
part of the consideration namely, Rs. 200, 
he executed a “debt-bond,” Ex. B, dated 
13tli October 1915, in fa vour of the 
vendor. This bond was assigned by tlie 
vendor to the plaintiffs’ father by Ex. B-1 
dated 20th October 1915. The suit pro- 
perty is adnnttedly worth more tlian 
Rs. 100 and the assignment deed, Ex. B, 
has not been registered. The suit out of 
which this second appeal arises was 
instituted by tlie plaintiffs to recover by 
sale of the suit land and from defendant 
1 personally, the sum of Rs. 351-12-3 
due on the “debt-bond” executed by 
defendant 1 to Saranatlia Ayyangar. Tlie 
contesting defendant is defendant 2. He 
purchased the suit property froiii defen- 
dant 1 under Ex. 1 dated 3rd November 
1921. Reversing the decree of the Dis- 
trict Munsif which dismissed tlie plain- 
tiffs’ suit, the Subordinate Judge gave 
them a decree for the sum claimed toge- 
ther with interest against defendant 1 
and also against the property. 

It will be observed that under S. 55, 
Cl. 4 (b), T. P. Act, as part of the pur- 
chase-money due on the property re- 
mained unpaid by defendant 1, the 
vendor Saranadha Ayyangar had a charge 
on it in the hands of defendant 1 for the 
amount of this unpaid purchase-money. 
It is argued by the appellant that this 
charge” called the unpaid vendor’s 
statutory lien has been assigned under 
Ex. B-1 and as the assignment deed has 
not been registered under S. 17, Cl. 1 (b), 
Registration Act, the property being 
worth inore than Rs. 100, the learned 
Subordinate Judge should have held that 
there has been no valid assignment of 
the charge” and the plaintiffs’ suit 
should have been dismissed in so far as 
it asked for relief against the property. 

S. 17, Cl. 1 (b), Registration Act, makes 

compulsorily registrable : 

‘‘ instruments (other than instruments of gift) 
which purport or operate to create, declare, 
assign, limit or extinguish, whether in present 
or in future, any right, title or interest, whether 
vested or contingent of the value of one hundred 
rupees and uj^wards, to or in immovable pro- 
perty.” 

And by S. 49 it is declared that no 
instrument required by S. 17 to be regis- 
tered should be received in evidence in 
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any civil proceeding in any Court unless 
it liad been registered. On behalf of the 
)'es[)ondent it is argued that Ex. IRlisa 
mere assignment of the simple debt due 
under J>, tliat the **vonrlor’s lien" is 
not assigned thereunder and that it is a 
mere security wliich passes to the as- 
si-iu'c under S. 8, T. 1\ Act, as a “legal 
iiKudent of the transfer; and as such 
J^x. 1)-1 does not require registration. 
S. 8, T. R. Act, I'uns as follows ; 


L a difToront int 0 ?]tion is expressed or 
necessarily implied a transfer of property passes 
forthwith to the transferee all the interests 
whicli the transferor is then capable of passing 
in the property and in the legal incidents there- 
of. Such incidents include where the 

property is a debt or other actionable claim, the 
securities therefor ” 


Eefore dealing with the main question 
of law raised hy the appellant, I shall 
first dispose of tlio argument of the res- 
{jondent that what was conveyed under 
Ex. B-1 was only the simple debt due 
under B and that the vendor’s lien 
has not been assigned tliereunder except 
impliedly as an incident of the transfer. 
The material portions of the assignment 
deed run as follows : 


‘‘ Deed of assignment executed on 20th Goto 

bor 1915 I have this day assigned t( 

you the simple debt bond for Hs, 200 oxccutcc 
on 13tli October 1915 to mo by Kuppuswam 
Ayyangar ....... The amount including the 

principal and interest due thereon is Us. 200-5-( 
and I have this day received the said sum froir 
you and have assigned to you the .said debi 
bond. As I have, in the manner aforesaid 
assigned to you all my rights in respect of the 
said document, 1 liavo hereby assigned the righi 
to you to collect the said amount oitlier amica- 
bly or through Court ” 

•The terms of the docurnorit make it 
clear tliat what was transferred under it 
was not a simple debt of Rs. 200 alone; 
all the rights in respect of the debt-bond 


wore clearly assigned to the i)laintitTs’ 
father and these rights will include the 
right of enforcing tlio ' unpaid vendor’s 
lion existing witli reference to the pro- 
peit\’. That the plaintiCfs understood 
the document thus ai)poars to ho clear 


Irom ])ara. 7 of the plaint wherein they 
state that thidr father acquired : 

th(' ontiro right po-;s('ssod hy the said Sara- 
nadha Ay \ ang.ir to ri'cover the balance of the 
sale considcraliou witli intoio-itou the liability 
of the properties covered by the said sale-deed 
and on llie personal liability of defendant 1 
according to the terms of the said debt-bond : 
Bco also para. 0 of the plaint.’* 


The Subordinate diidgo also camo to the 
conclusion that the intention of the par- 
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tics to Ex. B-1 was to assign the unpaid 
vendor’s lien along with it : see para. 21 
of the judgment. I have no doubt that 
under Ex. B-l the assignor expressly 
conveyed to the father of the plaintiffs 
the unpaid vendor’s lien wdiicli existed 
in his favour with respect to the suit 
property. The question is whether the 
document assigned such a right when the 
property with respect to which the right 
exists is worth more than Rs. 100 in 
value and requires registration under 
S. 17, Cl. 1 (b), Registration Act. No 
authority directly bearing on the ques- 
tion has been brought to my notice. 
In K unchi thapatavi Pillai v. Palamalai 
Pillai (1), it is i)ointed out that the 
vendor’s lien for unpaid purchase money 
can be transferred : 

if tho vendor executed a proper conveyance 
this behalf. But until such a transfer is made, 
tho right inheres in tho vendor, and in him 
alone.” 

The question whether the conveyance 
should be by a registered document or 
not, did not arise for consideration in 
that case. In Peruinal Aynynal v. Peru- 
vial Naicker (2) it was held that in con- 
sequence of amendments made in 1900 
to tho Transfer of Property .\ot, mort- 
gage debts have been excluded from the 
definition of actionable claims and can 
only bo transferred together with the 
security as immovable property and 
therefore only by a registered instru- 
ment. The learned Judges observed that 
this rule is subject to tho exceptions one 
of which is 

“that whore tho law still admits of tho separate 
transfer of tho mortgagodobt as bv tho ondorso- 
inont of a promissory note secured by deposit of 
title-deeds or by tiio attachment and sale in 
execution of a mortgage debt under tho Civil 
I’roceduro Code, S. S still operates to carry tho 
security with it,” 

meaning thereby that such transfers 
need not ho hy a registered instrument. 
This observation regarding a promissory 
note was clearly an obiter dictum anii 
\va9 dissented from in Eluinalai Chettij 
V. Balakrishuii ]\[ udaliar (3), which hold 

“that tho ondorsoo for value of a negotiable in- 
strument, tho amount of which had been secur- 
ed by a mortgage by deposit of title-deeds, 
cannot claim to enforce the mortgage in tho ab- 
sence of a registered instrument conveying tho 
mortgage right to him.” 

1. (19 17)17.71’ 0^10)5^ ~ ~~ 

2. A I R 1921 Mul 137=61 I 0 461=14 Mad 

196. 

8. A I U 1922 Mad 344=66 I 0 1G8=U Mad 

965. 
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As we have not got to deal with the 
transfer of legal or equitable mortgage 
debts, but only with the transfer of a 

charge,” these decisions do not help us 
much in deciding the present case. The 
respondent relies strongly on a decision 
of Bamesam, J., in Sambasiva Aiyar v, 
Venkatarama Aiyar (4) in support of 
his contention. In that case the facts 
were as follows as will appear from the 
head-note: 

“P owed plaintiff a sum of money on a promis- 
sory note. P sold some of his properties to D, 
the father of the defendants, and left a portion 
of the purchase money in D"s hands with in- 
structions to remit the same to plaintiff to- 
wards his promissory note debt. D remitted 
the sum to plaintiff but the latter refused to 
accept the amount on the ground that more 
was due to him. Plaintiff thereupon obtained 
a decree against P on the note, and in execu- 
tion of that decree, he attached the debt due to 
P from D consisting of the unpaid purchase 
money with interest, and purchased it himself. 
Subsequently the plaintiff instituted the suit 
out of which the appeal arose to recover the 
amount from the defendants claiming also a 
lien upon the properties sold to £>, their father. 
The question was whether the plaintiff was 
entitled to the lien claimed by him.” 


The learned Judge held that the plain- 
tiff was entitled to the lien and that 
under S. 8, T. P. Act, P’s lien as regards 
the unpaid purchase money passed to 
the plaintiff by virtue of the sale certi- 
ficate along with the debt. In the course 
of his judgment, the learned Judge after 
p^ointing out the distinction between a 

mortgage” and a “charge” made the 
following observations which are relied 
on strongly by the respondent: 

“If there is no transfer of immovable property, 
the assignment of the charge need not be made 
by a registered instrument, The right of the 
-debt being an actionable claim can be trans- 
ferred only by an instrument in writing under 

S. 130, T. P . Act. In the present case we have 
an instrument in writing, namely, the sale 
certificate issued by the Court. It is conceded 
by the learned vakil for the respondents that 
the sale certificate need not be registered with 
reference to the exceptions of S, 17, Registration 
Act, It seems to follow that the right to the 
charge passes along with the debt. The learned 
vakil for the respondents relies on a dictum in 
Suhbaraja v. Seetharamaraj ii (5), and con- 

The passage relied on is not quite 

I do not see why, under 

with vendor’s lien does not pass 

with the right to the money.” ^ 

There is no doubt that some of these 
observations seem to help the respon- 
But regard must be bad t o the 

4. A I R 1926 Mad 903=95 I O 447 

5. (19161 39 Mad 283=28 I 0 232. ‘ 


fact that the assignment of the unpaid 
vendor s lien in that case was by virtue 
of a sale certificate which is expressly 
excluded from registration under excep- 
tion 12, S. 17, Begistration Act. The de- 
cision itself cannot therefore be applied 
to the present case; and the observations 
are mere obiter dicta; and further, there 
is no discussion whether the assignment 
by a document requires registration un- 
der S. 17, Cl. 1 (b), Begistration Act, as 
the point did not obviously arise for de- 
cision in that case. In this connexion 
attention may be drawn to the decision 
of the Privy Council in JDayal Singh v. 
Indar Singh (6), which I think affords 
considerable help in deciding the ques- 
tion. 

In that case it was held assuming 
that the document under construction 
was an agreement for sale and not a 
conveyance, as the buyer had paid the 
earnest money and had been pressing for 
completion which the vendor refused, 
the document created, under S. 55, 
Cl. 6 (b), T. P. Act, “an interest in the 
property” within the meaning of S. 17, 
Begistration Act, and was accordingly 
compulsorily registrable. If the right 
which the buyer has under S. 55, Cl. 6(b), 
T. P. Act, can be described to be an in- 
terest in the property, I think the “lien” 
which the seller under S. 55 (4) has, 
may also be described as an interest in' 
property. If so it must follow thatj 
Ex. B-1 containing as it does an assign- 
ment of such a right in property worth 
more than Bs. 100 must be held to be 
compulsorily registrable under S. 17 
Cl. 1 (b), Begistration Act. jThe decision 
in Sambasiva Aiyar v. Venkatarama 
Aiyar (4) was prior to the decision of 
the Privy Council in Dayal Singh v. 
Indar Singh (6). Another Privy Council 
decision. Imperial Bank of India v. 
The Bengal National Bank (7), referred 
toby the appellant, may also be referred 
to with advantage in this connexion. In 
that case after pointing out that “debt” 
and security” are separate, the Privy 
Council held that when both “debt” and 
“security” are transferred and the trans- 
fer of the security only fails for some rea- 
son* in that case for non-registration 
of the deed — the transferee can have no 

6. A I R 1926 P G 94=98 I C 503=53 I A 

214 (P C). 

7, A I R 1931 P C 245=134 I G 651=68 I A 

823 (P G), 
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or iiitorost iti t'lie s(‘eurif.y, i)ut tho 
traiisft'i- of t lu' (]('1)L still sul*sists, etc.: 
see li(M(l-Mote. This wouhl show tluit tho 
transfer in [.lie present ense, so far as it 
relates to tho security hein.i; uijj'oyisterf'd, 
will ho iriclTect ual. 

hor these reas )ns, in my opinion, tlu^ 
unpaid \ (mdoi‘ s lien under tho Transfer 
of lMop(‘rty Act is an interest in im- 
inoyahlo proi)erty,” and as ]*]x. h-l 
assi-ns such an inteiaest in immovahlo 
Ipioperty of the value cjf ovm’ Its. 100 
,\\hich is compulsorily i (\i;ist.rahl(*. uud(*r 
!the Jh'.eistral ion Act, and as it has not 
|heen re,i;iste)-ed, (ho assi,Ltn tnent is in- 
ivalid ami uncnforceal)lo ap;ainst the suit 
■propm-ty. S. M, T. P. Act. no douht says 
jthat wlnm a debt is transfer! cd the sc- 
;curit>’ theiefor is also transferred as a 
jlo.L^al inci<]ent of the transfer, Init it does 
not i)rescril)o the manner or method of 
tho assi.<4nn]cnt of the security and can- 
not override the provisions of the Pe.i,Ms- 
tration Act in cases whore under that 
Act an assiL^nment to he valid requires 
rej^isti ation. 


Til the result the decree of the lower 
ai)pellatc Court in so far as it relates to 
the suit i)i-oporty is set aside and tho 
decree will he modified accordinj:(ly . Tho 
parties will pay and receive propor- 
tionate costs in this and in the lower 
appellate Court. Tho order of the first 
Court as re^;ards costs will stand. 

P.R.S./R.K. Decree modi fied . 
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CUHOENVKN, J. 

V. E. JR, Suhbaraya Chettiar and 
others — Dofondfints — Appellants. 

V. 

Sellamuthu Asari —Plaintiff — Respon- 
dent. 

Second Appeal No. 7t)7 of 1930, Deci- 
ded on 2Sth August 1931, against decreo 
of Suh-JudL* 0 , Trichinopoly, in .\i)i) 0 iil 
Suit No. 4 of 1 930. 

(a) Evidence Act (1872), S. 35 — Oral ad- 
mission acted on and recorded by Court in 
its judgment is admissible in evidence. 

W'horc a deposition of a witness, had been ro- 
cordi‘d in tlie ordinary wav that record and not 
an al>stract of the evidence in tho judgment is 
tho i)ropcr evidence of tho .statement, hut 
where the Court has acted upon an oral admis- 
sion and recorded it in its judgment wliich con- 
stitutes tho only official record of it, it is ad- 
missible in evidence under S. .'15 : A I 11 lOdl 
Mad -.^OTand Mil 192‘2 Mad 71, AIR 1925 

M l I 1019, Apid.\ 15 Mad 37S, Rff. 

[V 181 C 2] 


(b) Easements Act (1882). S. 13 — Natural 
rights . 

'Vhorc a razinania stipulates that the cross 
wall shall he shifted to a point further south and 
that the defendants sh.vll only be allowed to 
enter tli-'j lane for the purpose of executing re- 
pairs, it does not deprive tho defendant of his 
natural rights to put doors or windows in his 
wall altliongh it may restrict his use of them. 

[P 185 Cl] 

T. AI . Krishnaswami Aj/i/ar and K. V, 
liiiviaohandra Iyer — for Apiiollants. 

N . S. Rancjaswavii Ayyanyar — for 
]hts[)ond(}nt. 

J udgrnent . — This second appeal is 
takum u|)on three jioints. The first is 
whether the room A ('2) is the exclusive 
I)ioperty of the plaintiff or is common to- 
ld rn and the defendants. The lower 
Courts have relied ujion an admission by 
defendant i in 0. S. No. 877 of 1924. 
That was a suit lirought hy the plaintiff 
for an injunction to include amongst 
other things tho use of tins room. It is 
true that tho admission is not to he 
found in the written statement filed in 
that suit but it is recorded in the judg- 
ment, and the only inference whicli I can 
draw is tliat the record is based upon an 

oral admission made ])v the defendant in 

% 

the course of the trial. It is objected 
that this record of an admission con- 
tained in a judgment is not admissible 
as evidence of it. I am unable to agree. 

Tho case cited to mo as authority for this 

% 

position, Saradamba y .Pattabhi raviayya^ 
A. I. R, 1931 Alad 207, to which I wasj 
a party, only decided that where a dcpo-| 
sition of a wdtncss had been recorded in 
the ordinary way that record, and not an| 
abstract of tlio evidence in the judgment; 
was tho proper evidenco to give of the' 
statement. 

Hero if tho Court acted upon an oral 
admission and recorded it in its judg- 
ment, wliich constitutes the only oHicial 
record of it, I think it would ho admis- 
sible in ovidenco under S. 35, Evidence 
Act. This was tho view taken in Thavia 
y.Kondoii (l). Tho Full Dench case 
Seeihapath i Rao v. Venkauua Dora (2) 
related to judgments not inter partes, 
and as has boon observed hy Madhavan 
Nair, J., in Nal upuratatol Ibraiiie v. 
Panneswant Hava uava r (3) the observa- 
tions with regard to recitals in judgments 
inter partes to ho found in tho judgment 

1. (1892) 15 878. 

2. A 1 11 1922 Miul 7l=G0 IC 280=46 Mad 

882 (V r>). 

8. A 1 R 1925 Mad 1019=65 I C 99o. 
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in that case are mere obiter dicta. In 
the case last cited, ^ladhavan Nair, J., 
held that a judgment inter partes, wliicli 
contains a recital of the pleadings, is ad- 
missible in a subsequent suit to prove an 
acknowledgment, and on the same prin- 
ciple it appears to me tliat the recital 
liere of defendant I’s admission is equally 
evidence of it. It can hardly, I think, 
be disputed that i^roof may be adduced 
of the oial admission made in tlie prior 
Buifc, and if the only official record is not 
to afford means of proof it is difficult to 
see how it can be proved. It would be 
absurd to prefer to such a record the 
oral evidence of some person who heard 
what was said. I think there is no sub- 
stance in this objection. I should also 
be prepared to hold with the learned 
bubordinate Judge that tlie finding in 
the previous suit operates as res judi- 
cata. It is clear that the Court decided 
the issue upon the defendant’s admission 
and in view of that admission refrained 
rom giving the plaintiff an injunction 
but dismissed his suit. It is surely not 
open to defendant now to re agitate that 

1 SSU0 • 

The second point relates to the door D. 
The lower Courts consider that the plain, 
tiff IS entitled to a mandatory injunc- 
tion directing the defendant to remove 
this door. It has been found that part 
ot the lane south of the cross-wall TU is 
the property of the plaintiff. The 
learned District Munsif admits that this 
finding would not in itself afford suffi 
cient ground for an injunction because 
there is no such right to privacy as 
would justify It, but he thinks that the 
terms of the razmama contemplated that 
such privacy should be ensured. I can- 
not find anything in this razinama be. 
o ond the stipulations that the cross-wall 
shall be shifted to a point further south 
and that the defendants shall only be 
.allowed to enter the lane for the pur. 

iLl® f ’iting repairs. It does not in 

ifindint^® ‘-iJu than the 

We to J ^ plaintiff’s 

dam of hi, „teai rifsru'* 

b‘ i™ JUS, 


lane, the plaintiff is to have the exclu- 
sive benefit of the lane. It is not clear 
liow the mere act of placing a door in the 
defendant s wall would run counter to 
this right although different questions 
will of course arise the moment he en- 
deavours to take advantage of the door 
as a means of access to the lane. I think 
therefore that the fourth term in the 
decree that defendants do remove the 
doorway at tlie point D in the wall FE 
at tlieir cost” must be expunged. 

The third point relates to the wall NX 
(2). The plan shows that this wall is 
built upon the plaintiff’s property and 
that must be tlie ground upon which the 
decree directs its removal at the defen- 
dants’ cost. There is no reason to inter- 
fere with this direction. I allow the 
second appeal in jrart and in other res- 
pects dismiss it. The parties will pay 
and receive proportionate costs. 

I’.R.S./K.N. ^ippecil partly allowed . 
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Madhavan Nair, J. 

M . il/. il/. Aluthiah Chettiay 

Appellant. 

V, 

Official Tteceivev of Tmnevelly and’ 
another — Respondents. 

Appeal No. 217 of 1927 and Civil Mis 
Petn. No. 4485 of 1932, Decided on 28th 
September 1932, against order of Dist 

Judge Tinnevelly, D/- 26 th April 1927^ 

c; Insolvency Act (1920),. 

Ss. 53 and 54---Order under- Second ap- 
peal— Civil P. C. (1908), S, 100. 

No second appeal lies from an order passed 
under Ss, 53 and 54, Provincial Insolvency Act. 

c 'V Insolvency Act (1920), 

b. 54— Period of three months should be 
calculated from date of registration. 

In applications under S. 51, the period of three 
months should be calculated from the date of 
registration of the document and not three 
months from the date of execution . [P 189 C 1 , 2]- 

K. V, Krishnasioavii Ayyay — for Ap- 
pellant. 

J?. l^rishnaswami for Respondents. 

Judgment, — Respondent 2 in O. P. 
No. 29 of 1925 is the appellant. This- 
ci^ il miscellaneous second appeal arises^ 
out of an application filed by the Official 
Receiver for a declaration that a mort- 
gage deed, dated 9th March 1922 exe. 
cated by respondent 1, the insolvent in 
I. P. No. 26 of 1922, in favour of the ap- 
pellant, one of his creditors, is void as. 
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against liirn both under Ss. 53 atid 54, 
Provincial Insolvency Act. The applica- 
tion was dismissed by the learned Sub- 
ordinate d udge of Tuticorin. His deci- 
sion was set aside in a])peal by the 
learned District Judge of Tinnevellv. Ho 
held that the transaction in question is 
})ad under both Ss. 53 and 54 of the Act. 
The pre-ent second appeal is against the 
jdoci-;ion of the learned District Judge. A 
preliminary objection is taken by the 
res[)ondent, the Official Receiver, that no 
isecond apiieal lies in this case. This ob- 
Ijection is accepted by the learned conn- 
jsel for the appellant ; but he argues that 
the decision of the case involves a deci- 
sion on a question of jurisdiction and 
that therefore the case should be dealt 
with under S. 115, Civil P. C. His argu- 
ment is twofold ; (l) the alienation in 
question being in favour of a creditor, 
the petition to annul it does not fall 
under S. 53, Provincial Insolvency Act 
but falls only under S. 54 ; (2) and when 
treated as a petition under the latter 
section it will be found that the Court 
has no jurisdiction to annul it inasmuch 
as the alienation complained of was made 
more than three months liefore the date 
of iiresentat ion of the insolvency peti- 
tion ; or, in other words, that the peti- 
tion for insolvency was presented after 
the expiry of three months after the date 
of the transaction. In support of his 
first argument the only decision relied on 
by Mr. Krishnaswami Ayyar is Appa- 
thorai Odayar v. The Official Receiver, 
Tan jore {\), hut that decision does not 
support liiin ; in fact the question now 
raised w'as not raised in tliat case at all. 
Two other decisions w’ero also referred 
to by \\\\r\, Ravi anna v. Of ficial Receiver 
Godavari (2) and JawanmnU \ . Sripathi 
Rao (3); l)ut tlicso have hardly any bear- 
ing on the (luestion. Rut I shall assume 
for the purpose of this case that the 
above argument is good and deal with 
the next argument, viz., wliethcr the 
Court has jurisdiction to annul the alie- 
nati(jn under S. 54. S. 54 runs as fol- 
lows : 

(l) Every transfer of property, every pay- 
in(mt m.ade, every obligation incurred, and every 
judici.il pioccoding taken or sulTered by any per- 
son unable to pay hi.s dei)ts as they boconie duo 
from bis own money in favour of any creditor, 
with a view of giving that creditor a prcfcrenco 

1. A I H lU '7 Mad 412=JU I C 0S3. 

2. A I U 1927 I^Iad 1090=101 I 0 153. 

3. A 1 It l'J27 Mad 1141 = 101 1 (J 5GS. 


over the other creditors, shall, if such person is 
adjudged insolvent on a petition presented with- 
in three menths after the date thereof, bo 
deemed fraudulent and void as against the re- 
ceiver, and shall bo annulled by the Court.” 

0[ie of the conditions required to bring 
a case within the operation of the sec- 
tion is that tlie transfer complained of 
should have been made within three 
months before the date of the presenta- 
tation of the insolvency petition. 
Mr. Krishnaswami Ayyar contends that 
in this case the insolvency petition was 
presented after the expiry of tiiree 
months from the date of the mortgage 
Hx. 1, and therefore the Court had no 
jurisdiction to deal with the appli- 
cation under the section. To ap- 
I)reciato the arguments on this point 
it is necessary to state the following 
facts. The mortgage was executed on 
9th March 1922. The Court closed for 
the summer recess on or about 9th May 
1922. The document was registered on 
9th Juno 1922. The Court opened after 
the summer recess on 10th July 1922. 
The petition was presented on 10th July 
1922. It is argued that since the peti- 
tion was presented on 10th July 1922, 
admittedly after tho expiry of throe 
months from the date of the transaction, 
9tli March 1922, the case does not fall 
witliin S. 54 of the Act. To this argu- 
ment the learned counsel for the respon- 
dent olTors three answers: (l) that the 
period of three months for presenting 
the petition should be calculated from 
9th June 1922, tho date when the docu- 
ment was registered as it was only then 
that a complete transfer of property was 
made under the document; (2) that even 
if tho date is to bo calculated from 9th 
March 1922, since the Court was closed 
at the time when three months expired 
from that date, tho OHicial Receiver is 
entitled to tile tho petition on tho re- 
opening of tho Court; (3) the third 
answer has reference to S. 9 (c), Provin- 
cial Insolvency Act. 

In this case this alienation, that is 
tho mortgage transaction in question, 
was itself tho act of insolvency on which 
the insolvency petition was admitted. 
Tho Court acting on that petition lias 
adjudicated respondent 1 an insolvent. 
Under S. 9 of tho .\cttho insolvency peti- 
tion, if by a creditor — and tho petition 
in this ease is by a creditor — must be 
bled within three months of tho act 
of insolvency. One of tho conditioni 
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required for the avoidance of transfers 
under S. 54 is that^ such person (the 
transferor) should be adjudged insolvent 
on a petition presented within three 
months after the date thereof” (that is 
the date of the transfer.) Having regard 
to the language used in S. 9 and in S. 54 
. it is argued that if the insolvency peti- 
tion in this case has been filed properly 
within three months after the date of 
the transfer which is the act of insol- 
vency, then for the purposes of S. 54 it 
may well be held that the transferor, 
that is the insolvent, is adjudged insol- 
vent on a petition presented within three 
months after the date of the transfer; or 
in other words, that the petition of insol- 
vency was presented within three months 
after the transfer; and that therefore the 
condition under S. 54 which is in ques- 
tion has been strictly complied with. 
All these three alternative arguments of 
the respondent deserve serious considera- 
tion, but I propose to deal only with the 
first point raised, by him, that is should 
the period of three months be calculated 
from the date of the execution of the 
[documents or from the date of its regis- 
tration? If the period may be calculated 
from the date of registration, then in 
this case the document having been 
registered on 9th Juno 1922 and the 
petition of insolvency having been pre- 
sented on 10th July 1922, the petition 
was clearly presented within three 
months after the date of the transfer and 
the requirement referred to in S. 54 of 
the Act has been complied with. 

The alienation in this case is a mort- 
gage. The consideration for it is more 
than Es. 100. That being so the mere 
execution of the document does not make 
it a valid transfer of property. Under 
S. 59, T. P. Act: 

‘‘Where the principal money secured is Rs. 100 
or upwards a mortgage can be effected only by a 
registered instrument signed by the mortga<^or 
and attested at least by two witnesses.” 


Eegistration of the document is there- 
fore essential to make it a valid trausfei 
and when registered 

wou^d shall operate from the time it 

tion thereof had been required or made;” 

the Vopn/ when 

T® namely 9th 

March 1922. In a case like the present 

np to the date of registration th^e can 

be no valid transfer or mortgage of land 

witlain the meaning of S. 59, T, P. Act 


If the time was to run from the date of 
execution of the document the object of 
S. 54 could easily be frustrated. A 
mortgage or sale of immovable property 
may be registered up to four months 
after its execution. As pointed out by 
the learned Judge a dishonest insolvent 
has only therefore to date such fraudu- 
lent transfers with a date more than 
three months prior to the filing of the 
petition and then they cannot be avoided 
under S. 54. For the above reasons I 
would hold that even if the petition for 
the annulment is to be treated solely as 
one falling under S. 54, the Court had 
jurisdiction to deal with it as the condi- 
tions required under that section have 
been fully complied with. In this view 
the other points raised by the respondent 
need not be discussed. 

If the petition can be dealt with 
under S. 53 of the Act also, as it has 
been dealt with by the lower Courts and 
as I think it can well be, then having 
regard to the findings it is clear that no 
question of jurisdiction arises. It there- 
fore follows that in any event this civil 
naiscellaneous second appeal should be 
dismissed. E»espondent 1 will get his 
costs from the appellant. 

P.R.S./k.S. Appeal dismissed. 
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Madhavan Nair, J. 

{ Hacliakonda ) Narayanamurti — 
Plaintiff — Appellant. 

V. 

Darmana Mamalingam and others — 
Defendants — Eespondents. 

Second Appeal No. 181 of 1927, De- 
cided on 17th August 1931, against decree 

of Dist. Judge, Ganjam, in A. S. No. 278 
of 1925. 

(a) Civil P. C. (1908), O. 6, R. 8--From 
evidence Court noticing that consideration 
for suit transaction illegal — No objection 
raised by defendant— Still Court should look 
into facts and give proper decision. 

When it comes to the notice of the Court that 
the real consideration for the suit transaction is 
not the consideration alleged and proved, but is 
one which is distinctly immoral and illegal, it 
cannot shut its eyes to the true state of affairs 
disclosed by the evidence and give a decree to 
the plaintiff as if the transaction between the 
parties was one which could not be impeached. 
If the illegality of a transaction is brought to 
the notice of the Court the Court should not 
assist the person who invokes its aid even 
though the defendant has not pleaded the illega* 
lity and does not wish to raise the objection* 
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1'his is bnsed on ;;roiincls of public policy. A 
tran^nction subiniltcd for nd jiul ica t ion may ap- 
pear prima facie to be barm less; but if it appears 
to the (,'ourt that it has grown out of illegal or 
iminoial ci jcuinsta nces it is the duty of the 
Court t/O take notice of such ci i cunista ncos and 
give adjudication accordingU : C(>in«lh/ v. 

Cnrila<ie Co., flPO’l) HD L T 
.1 J R liejt) Cal 701 and .1 / R l!i?0 Mml r>n\ 
Rel on ; Jljinins v. Stuart Kina, (lOOs) 2 K R 
O'Jti and North }\'cster)i Sait Co. Ltd. v. 
Klcctrolijtic Alhali Co. LLL, (inil) .1 C 

[P ISO Cl, 2] 

(b) Civil P. C. (1908), O. 41. R. 23 — From 
evidence appellate Court noticing that con- 
sideration for suit transaction immoral — No 
issue and finding by trial Court on that point 
— Case should be remanded for such finding. 

Wlu*n it comes to the notice of llic appellate 
Court from t ho evidmice ou rocorri that the con- 
sideration for the suit ti'ansaction is of an 
illegal anrl i nirnora I character, bu( no issue on 
that /'oint has heen framed by the trial Court 
nor lias the defendant raised any objection to 
tliat clTcct, the a[)[)cllatc Court sliould reniand 
the case for a finding on that point : Connolly 
V. Con.'iumcr's Cordayc Co. Ltd., (I'jOl) 89 L T 
S47, RcL on. [P pjQ C 1] 

G. Lalcshmaiina — for Apfiellant. 

JL Saiyana rayana for Respondents. 

J iifhjment. The plaintilT is the appel- 
lant. This second aj)peal arises out of ti 
suit to recover fi’oni de fen (hint 1 and his 
son defendant 2 Rs. 3,740 due on a pro- 
njissory note executed iiy them in favour 
of defendant 3, Defendants endorsed tho 
note in lavour of t)ie jilaintify who is liis 
son-in-law. The contesting defendants 
pleaded want of consideration for tho 
[iroinissory note and also f('>r the transfer 
in favour of tlio plaintiff. The two 
issues in tho caso were : (l) Whether 

the suit ju'ouiissory note is not supported 
hy consideration ; and (2) Whether tiie 
endoisemcnt of transfer is genuino and 
supported !)>' consideration. On these 
issues hotli the Courts found tliat tho 
consideration for tho suit note was, as 
alleged hy tho plaintiff, the withdrawal 
of the sale deed, j’lx. ]’l, from registration 
and that the transfer of the suit ju'omis- 
sory note was not for consideration. Tlio 
learned Suhordinato Judge on these find- 
ings gave a dcerc('. to the iilaintiff treat- 
ing him as a transferee for collection. 
Though t he promissory note was found 
to he supporled hy consideration the 
learned Disiriet Judge declined to pass a 
decree in favour of the plaintiff because 
he field having regard to t4io facts dis- 
closed in tho cvideiu'o, that: 

“tho sole considL'riition for the suit pronoto was 
an nnd<*rtaking (o forgo tho fruits of systematic 
procuration, and tliis is not a form of oonsideia* 
lion that anv Court can take cognizance of.” 


In the last paragrapli of the judgment 
he savs : 

”1 find that the con.sideration for the suit 
pronotc was nil, and that it was obtained by a 
disgraceful kind of blackmail.” 

His opinion ajiiiarently was that tlie 
liistorx' of the transaction whicii led to 
the execution of the promissory note 
showed that the real consideration for* 
tho ])romissory note was immoral and 
tlierelore the suit was not enforceable. 
In this view he sot aside the decree of 
tho Sul)-Judgo and dismissed tho plain- 
till’s suit. To understand the conclu- 
sions arrived at hy tlio learned Judge a 
few facts have to he mentioned and they 
are referred to in detail in tlic third and 
succeeding paragrajihs of tlio appellate 
judgment. It would aiipear that defen- 
dant 1 is a rich raiyat and that defen- 
dant 2 is an young man addicted to drink 
and women and that defendant 3 gaining 
control over him hy pandering to his 
weakness, persuaded him, to execute a sale 
deed in liis favour, Ex. E, for Rs. 9,000. 
Tho document recites that a sum of 
Rs. 3,000 had lieen jiaid in cash to defen- 
dant 2 and that the balance of Rs. 0,000 
would he paid at tho time of registration. 
Defendant 3 is a pleader. When the 
document was presented for registration 
hy liis clerk, defendant 2 objected, alleg- 
ing that it was executed )iy undue in- 
fluence and while ho was under tho in- 
fluence of drink and also that tho con- 
sideration of Rs. 3,000 had not heen paid. 
Tlio document was therefore returned 
iinrogistorod. During tho intiuiry before 
the Registrar a cominomise was arranged 
between tlio parties at tho intercession 
of, one Venkateswavulu, a jileador, and 
delendants I and 2 executed the suit- 
note, IjX. a, for Rs. 2,7oO in favour of 
defendant 3 and he then withdrew the 
suit deed without ])rossing for its regis- 
tration. It was in these circumstances 
that the learned District Judge canio to 
tho conclusion that the suit note was 
unonforcealile. His reasoning may he 
put in his own words : 

“What after all was tho consideration (or tho 
suit pronotc? Defendant 8 in h',x. l*i says that 
ho paid defendant 2 Rs. 8,000 in cash. Defen- 
dant *2 denied this in IjX. 2. If it wore true, 
then I do not see why defendant 2 was willing 
to accept a pronotc for Rs. 2,7ri0 and give np in 

return not oi Iv his own Us. 8,000, but also tho 

• • • 

chance of buying valuable property. Tho fact 
that tho property was valued and coveted is 
shown by tlic circumstances that Ex. E has not 
vet been returned ” I am not satisfied that 
there was any consideration for the first sale 
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deed Ex. E, other than housing defendant 2 
and procuring for him women and drink. If 
this is so, then the sole consideration for the 
suit pronote was an undertaking to forgo the 
fruits of systematic procuration, and this is not 
a form of consideration that any Court can take 
cognizance of. From the history of the transac- 
tions between defendants 3 and 2, I have no 
hesitation in believing the evidence of D. W. 1, 
viz., that the only consideration for lilx. E was 
an immoral one and in disbelieving the recital 
in Ex. 3 that it was a cash transaction. Defen- 
dant 3 has not given any evidence in this case 
and he was at pains to avoid doing so.’" 


In second appeal Mr. G. Lakshmanna 
argues that the main question ior deci- 
sion being ^Yhether the promissory note 
was not supported by consideration and 
that [loint liaving been found in his 
favour by the 'District Judge he should 
have given the plaintiff a decree for the 
amount claimed as was done by the Sub- 
Judge ; he also argues tliat tlie compro- 
mise which led to the execution of the 
promissory note, and the consideration 
for the first sale deed Ex. E not being 
impeached before him, it was not open to 
the District Judge in the absence of 
specific issues on those points to arrive 
at the conclusion that the consideration 
for the promissory note was immoral and 


to dismiss the plaintiff’s suit on a fioint 
which was not raised and on which there 
was no issue. In an ordinary case I 
should have accepted this contention ; 
but having regard to the special facts 
appearing in the evidence in this case on 
which the learned Judge has relied for 
his conclusions, I cannot accept the ap- 
pellant’s contention. It is true that no 
issue was raised regarding the immoral 
nature of the consideration, but an indi" 
cation of the point is distinctly given in 
the beginning of para. 3 of the written 
statement of defendants 1 and 2 and the 
evidence on the facts relating to it has 
also been given. When it comes to the 
notice of the Court that the real consi- 
deration for the suit transaction is not 
the consideration alleged and proved but 
|is one which is distinctly immoral and 
illegal, is it to shut its eyes to the true 
s ® p affairs disclosed by the evidence 
Sive a decree to the plaintiff as if 
j e transaction between the parties was 

impeached ? Mr. 
Lakshmanna would unhesitatingly say 

yes : but his contention appears to be 
untenable from the decisions which have 
been brought to my notice. What should 
be the duty of a Court in a case like this 


was iiointed out by the Privy Council in 

Connolly v. Consumers' Cordage (l). In 

that case Loid Plalshury observed: 

“that it is the right and duty of the Court at 
any stage of the cause to consider, and, if it is 
sufficiently proved, to act upon, an illegality 
which may turn out to bo fatal to the claims of 
either of the parties to the litigation.” 

He adds further that: 

“their Lordships however do not doubt that the 
learned Judges had a right and that it was their 
duty, if they thought the facts were established, 
to take care that tlie process of the Court should 
not be used for the purpose of establishing a 
claim that ought not to be permitted to be en- 
forced in a Court of Justice.” 

In tliat case as no evidence was offered 
on the question of illegality, and as tlie 
Supreme Court of Canada assumed the 
existence of an illegality from the cir- 
cumstances fraught with suspicion, the 
case was remanded for a new trial to de- 
cide tlie issue as to illegality after taking 
evidence.' The principle enunciated by 
the Judicial Committee has been followed 
in many cases in I'lngland and America 
and in this country also. The FAiglish 
and American cases are referred to in the 
judgment of Mukerjee, J., in AtikuLla v. 
Habibulla (2). As pointed out in tiiat 
judgment, ifc may be taken to be welL 
settled that if the illegality of a trans-' 
action is brought to the notice of the 
Court, the Court should not assist the 
person who invokes its aid even though 
the defendant lias not pleaded the ille- 
gality and does not wish to raise the ob- 
jection. This is based on grounds of 
public policy. A transaction submitted 
for adjudication may^ api^ear prima facie 
to be harmless ; but if it appears to the 
Court that it has grown out of illegal or 
immoral circumstances it is the dutv of 
the Court to take notice of such circum- 
stances and give adjudication according-} 
ly. The decision in AtikuUa v. Habi- 
bulla (2) was followed in this Court by| 
Curgenven, J., in D. Lakshmiayya v. 0. 
Murahari (3). The decisions relied on 
Mr. Lakshmanna, viz. Hyarns v. Stuart 
King (4) and North Western Salt Co., 
Ltd. V. Electrolytic Alkali Co. Ltd. (5), 
dealing with transactions arising out of 
wagering contracts under the English 
lav.q do not really help him as wagering 

1. (1904) 89 L T 347. 

2. A I R 1920 Cal 704=53 I C 773. 

3. A I R 1930 Mad 547=128 I C 512. 

4. (1908) 2 KB 696=77 L J K B 794=99 L T 

424=52 S J 551=24 T L R 675. 

5. (1914) A C 461=83 L J K B 530=110 L T 

852=58 S J 338=30 T L R 313. 
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contracts arc not immoral or illegal but 
have only been declared to be void by 
statute. I do not think the consider- 
ations ai)plical)le to those cases can be 
successfully in*ged in suj)port of the con- 
tention that if a contract, ostensibly 
good, is really based upon an immoral 
consideration and this is clearly brought 
to the notice of the Court, the Court 
should ignore it and proceed to give a 
decree to tlie plaintiff who desires to en- 
force the contract. 

It is argued on behalf of tlie respon- 
dents tliat the conclusion arrived at by 
the Judge as I’egard.s the immoral consi- 
dei’ation should ho accejited, and that 
|his decree should })e upheld. As the 
|l)oint under consideration was not speci- 
jfically raised in the case, I think the 
Ilearned Judge should have given an op- 
iportunity to the plaintilT to meet the 
objection when it came to his notice that 
the suit transaction was of a question- 
able character, as was done in Connolly 
V. Consumers Cordage Co. (l). I w’ould 
therefore call upon tlie lower Court to 
submit a finding on the question 

"whether the consideration for the suit note is 
tainted with immorality." 

In deciding this point the Court will 
have to consider the validity of the sale 
transaction p]x. E and of the compromise 
which immediately preceded the exe- 
cution of the suit promissory note. Be- 
fore I conclude I must point out that I 
have not expressed any opinion as re- 
gards the evidence relating to the alleged 
immoral nature of the transactions 
brought to light in this suit, nor do I 
desire to express any oi)inion lest any 
opinion of mine might embarrass the 
lower Court in arriving at its own con- 
clusion. The lower Court is at liberty 
to consider the entire evidence afresh 
and arrive at its own conclusion. As the 
point is a new one it is open to the par- 
ties to adduce fresh evidence. The find- 
ing is to bo submitted wdthin three 
months after the receipt of this order 
and ten days for objections. (In pursu- 
ance of the order contained in the above 
judgment, the District Judge of Ganjam 
submitted the following) 

Finding. — I find therefore that the 
consideration for the suit note was ille- 
gal, and of such a character that a con- 
tract based on it could not bo enforced. 
(This second aj^peal coming on for final 
hearing after the return of the above 
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finding, the Court delivered the follow- 
ing) 

Judgment. — The finding that is now 
submitted is covered by my order calling 
“for a finding.” The pronote now being 
found to be illegal cannot be made the 
basis of the suit. The finding is accepted 
and the second appeal is dismissed with 
costs. 

P.R.S./b.v. Appeal dismissed. 
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Wallace a^;d Stone, JJ. 

Collector of Chingleput — Appellant. 

V. 

Krishnaveni Ammal — Respondent. 

Appeals Nos. 333 and 365 of 1929 and 
77 of 1930, Decided on 5th March 1931, 
against decree of Sub-Jud ge, Chingleput, 
in C. R. O. P. Nos. 11 of 1924 and 13 of 
1925. 

Land Acquisition Act (1894), S. 23 — Value 
to be paid is value to owner as it exists at 
date of taking — Old owner taking property 
subject to restrictions — It is necessary to in- 
quire how far these restrictions affect value. 

In considering the claim of the owner, the 
value to be paid for is the value to the owner as 
it existed at the date of taking, not the value to- 
the taker. The value to the owner consists in all 
advantages which the land possesses, present or 
future, but it is the present value alone of such ad- 
vantages that falls to bo determined. Then again 
the value which has to bo assessed is the value to 
the old owner who pait^ with his property and 
not the value to the now owner who takes it over. 
Where the old owner takes the property subject to 
restrictions, it is necessary to inquire how far 
these restrictions affect the value. In determining 
the burden of the restrictions one circumstance 
to consider is the chance of such a restriction 
being determined and it may therefore become 
a relevant part of the inquiry as to by whom the 
restriction can be determined. When there was 
evidence to show that the area acquired was so 
situate as to make it possible that within a rea- 
sonable period some of it would become a build- 
ing site, some allowance was made for such a 
possibility : Lucas and Chesterfield Oas and 
Water Board (1909), K.D.^IG; A. I.IL 1914 P. C. 
199; 26 Cal. 194 (P.C.) and A. /. R 1924 Mad. 
19, Bel. on\ A. 1. B. 1919 Mad, 222; A. I . B. 

1929 All. 625 and 10 Bom. L. B. 657, DiU. 

[P 192 C 1, 2] 

Govt. Pleader — for Government. 

S. Varadachariar, C. Narasimha. 
chariar and M. E. Bajagopalachari — for 
Respondent. 

Judgment. — This is an appeal from 
tho decree of tlio Subordinate Judge of 
Chingleput in a matter wherein the 
claimant, the respondent to the present 
appeal, is claiming compensation under 
tho Land Acciuisition Act for theacquisi- 
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tion by Government of 377*55 acres of 
land. As to 366 acres 23 cents the claim- 
ant has melwaram rights. As to the 
remaining 11 acres 32 cents the claimant 
claims as owner of the land. Of this 
land 11 32 acres are burdened by ponds, 
and 3 acres 50 cents are burdened by 
roads or pathways. The lands are all 
situate in Mambalam village and the 

notification isdated, 25th May 1920 which 

is before the passing of the Amending 
Act of 1923, so that the critical date in 
determining the market value of the 
rights acquired is the date of the notice 
under S. 6 which is 25th May aforesaid. 
The land acquisition ofificer, as to the 
item for roads and pathways, has allowed 
nothing for the reason, stated by him at 
pp. 11 and 12 of the pleadings, that the 
pathways are in public use and are to be 
used for the public. As regards the 
kuttais or ponds he finds that when they 
are silted up the zamindar, the claimant 
herein, has been granting them on patta. 
He accordingly awards comj^ensation at 
varying rates: for S. No. 70/4 and 86, 
Es. 450 an acre and for S. No. 106/1 A 
and 1-0, 114/1 and 131/24 at Es. 500 an 
acre. S. No. 109 being on a higher 
level he values it at the same rate as the 
adjoining fields less Es. 200 an acre, 
that is at Es. 1,000 an acre. As regards 
the melw’aram rights he takes the esti- 
mated annual value, but deducts the out- 
goings and gives 20 years’ purchase. The 
Subordinate Judge largely increased this 
award and valued pathways at Es. 2,700 
an acre, the ponds at Es. 2,250 an acrej 
and as to the melwaram rights, as to 
three quarters of the area he gave the 
same; as to one quarter he held that 
these were building sites and fixed the 
value at what he calls the mean betw’een 
the maximum and the minimum rates, 
VIZ. Ee. 1-8-0 per ground. 

Before examining the law and the evi- 
dence in this case it is desirable to ad- 
vert to the form in which the claim is 

letter dated 4th December 
a claim is put forward on behalf of 

sationTn^^i^f’ then a minor, for compen- 
wavs Poramboke such as path- 

’ channels, etc., in the Mam- 

‘mo on- 

waids It appears quite dear that the 

claim in respect of riehtn ir. f i V ® 

1 in the land as 

distinct from melwaram rights over the 
land are made m respect of pathways 
and ponds in the area in question. It 


was urged before us that the true way of 
viewing this case was to take the market 
value of the whole area as land and de- 
duct the value of interest other than 
that of the claimant and award the 
claimant the balance. In support of this- 
proposition two cases, Eajah of Pitta- 
pur am V. Bevenue Divisional Officer, 
Cocanada (1), at p. 646 of 42 Mad. and 
Bohan Lai v. Collector of Etah (2) at 
p. 768 of 51 All. et seq., were chiefly 
relied upon. It was urged that, if the 

principle laid down by these cases, which 

follows the decision in Collector of Bel- 
Vaum V. Bhimrao (3), be followed one 
can regard the whole land as potential 
building sites, one can treat a pathway 
as adjacent to the land on either side of 
it so as to be saleable with the land on 
eithei side of it, and having arrived at 
that position one can say that the path- 
way has the same value as the land on 
either side of it and therefore that a 
pathway is a potential building-site. We 
see no reason to dissent from any of the 
observations made in the cases above 
mentioned; but those cases proceed on 
an entirely different set of facts and type 
of claim than is here made. Here a 
clairn is made for compensation for the 
acquisition of three separate things: 
(i; land now used as pathways, (2j land 
now burdened with ponds, and (3) mel 

waram rights. We do not know what com- 
pensation has been paid to othei persons 

admittedly interested in these separate 
things. 

The three things are claimed for 
separately, evidence relating to them is 
taken separately, and there is no hint un- 
til the argument before us that the case 
was framed along the lines now indicated 
\ye therefore decline to alter the natuie 
of the claim at this stageand accordingly 
treat the claim as being in lespect'^of 
three separate things. The resuJt is that 
so far as the pathways are conceined 
one is concerned with a strip of land 
which from its very nature is not of a 
size or type that w’ould render it likely 
to be marketable as a building site, quita 
apart from the question whether it is or 
is not burdened with an easement. As 
regards th e ponds, w'e are concerned with 

222=61 I 0^665=42 Mad 

d44. 

2. A I R 1929 All 525=117 I C 612=61 All 

too, 

3. (1908) 10 Bom L R 667. 
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Ammal 


for I'unl covorod 1)V water and ae- 

cordinuh' land that is not so likolv to 

* % 

luivc' a inarko^tahio value as hui Id in‘4s si te 
as land not eoxoMaal. As regards the 
nndwarain rielifs, we arc' not (joncernc'd 
with land at all hut with what is in 
(‘Iteet a rent ehar<_!(j. 

iJeforo considering the evidence in this 
l>n ticular case, it may he desirable to 
] nd ’icat(? some of the i)rincij)les which W(‘ 
'•ofi''ei\e should l)e home in mind wIh'u 
\ aluini; land. And first wo refer to tlio 
propo^it ion first enunciated in In re 
Lur,if<i (inl Chcsicrfield Gas and Water 
Jioard (1) and cited witli ai)proval in 
(',(la rs lln pids M (untf acturi ng k Power 
i'o. V. L'l.'oslr fd) at p. o7(), viz.: 

“tin' Vvilue to 1)0 paid for is the value to the 
o‘>vinT a-^ it existed at the date of the taking, 
not the vain • to th-' taker; (2) the value to the 
owner consists in all ;idvantage.s which the land 
pussesscs, present or future, hut it is the pre- 
sent value alone of such advantages that falls 
to be determined. “ 

Secondly, in calculatin.L' the value of 

the land vou do not take into account 

% 

chamges duo to the acquisition hut con- 
sidei’ the laud as it was prior to the ac- 
(luisition. Thus, for (jxample, if you find 
the land hurdened hy a ])uhlic road, l)ut 
acquired for a purpose that will abolish 
the road, so that the land when used for 
such a puiq)()se ceases to he a road and 
hecornos unencuiuhered land, yet since 
that condition is due to the acciuisition 
that condition cannot he regarded . Ivxam- 
j)les of this latter i)rinciple can ho found 
in Htahbings case (fi) and in the ITivy 
Council decision of Maumatha N^ath 
Mitter v. Sect/, of Slate (7). In both 
these cases it was either hold or indi- 
cated l)y way of example that a roadway 
that ceased to he a roadway as a con- 
seciuence of the acquisition could not ho 
treated as having at the time of the 
acquisition a market value w’as con- 
sidei’ed hy the I’Till Jlench \n Rajagopala 
Naidu V. liamasuhramania Aygar (8) at 
]). 789 [of 4G Mad.), where the Tlnglish 
meaning, viz., the value that it would 
letch in the market under the state of 
of tilings existing at the time, was ad- 
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opted. This definition is consonant with 
the i>rinciple enunciated above. Thirdly, 
and as a branch of the rule that the 
value which has to be assessed is the 
value to the old ow'ner who parts with 
his j)roperty and not the value to the 
new ownei* who takes it over, where the 
old owner takes the property subject to 
rest I'ietions, it is necessary to inquire 
how far these restrictions alTect the 
valu(‘. In determining the burden of the 
r('strietion one circumstance to consider 
is the chance of such a restriction being! 
det('rmined and it may therefore become 
a relevant subject of iiuiuiry as to by 
whom the restriction can be determined. 
Two extreme cases can he put : (l) where 
tlie restriction can he determined at any 
moment (us in the case of a revocable 
license) hy the claimant ; and (*2) wliere 
the restriction is imposed by an Act of 
I'arliamcnt for tlie benefit of the public 
generally. In the first case the restric- 
tion, though grave, would have i^racti- 
cally no cflect upon the value. In the 
second case the restriction, since it is one 
not likely to be removed, w’ould burden 
the ])roperty to the full extent of the 
restriction. 

Applying those principles to the facts 
of this case we find the circumstances 
are as follows: These pathways are not, 
save as one small pathway, given any 
separate paimash number. They appear 
to have been used by the cultivators of 
the fields or other occupiers of these 
lands for a great number of years. They 
are narrow, and, even if unburdened, quite 
unsuitod from their shape for use as 
building sites. It is not established that 
the claimant can change the direction or 
close them or in any way remove the 
l)urdon created hy them. In these cir- 
cumstances we find it diflicultto see how 
they could have any value at all either 
as building sites or as agricultural land. 
On this ])oint we accordingly restore the 
award of the land acquisition otVicer, 
As r(\gards the i>onds tlie position is 
soincw'hat ditVorent. There is ovidence 
to show that in the past grants have 
been made hy the zamindar of these 
ponds to the extent to which they have 
silted up; that is to say, there is evi- 
dence to show that the zamindar is under 
no obligation to maintain the ponds as 
l)onds, and, if this ho so, then the value 
to the zamindar of this part of tlie land 
is the value of tlie land less the cost 
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which he would have to incur before he 
could make that land available for any 
productive purpose. This is the basis 
adopted by the land acquisition ofQcer 
and we see no reason to disturb his 
findings and award on this head and 
accordingly restore it. Finally as to 
melwaram rights. It may well be that 
a preferable way of arriving at the mel- 
waram rights would have been to 
value the land over which these rights 
extend as land in a contest between 
the acquirer and all the persons whose 
rights were acquired, assigning to each 
interest its several proportion of the 
compensation given. This however has 
not been done and cannot now be done. 
We must therefore arrive at such a figure 
as we best can, not in the manner above 
indicated, but by taking the melwaram 
rights as a separate species of property 
or interest in land within the meaning 
of the Land Acquisition Act, that is, as 
a separate marketable interest in land. 

What is the marketable value of melwa- 
ram ? 

In our opinion it is that sum which 
that melwaram would fetch in the open 
market. In determining that figure we 
think that the fundamental question is 
how much is the melwaram ? That 
question is the one which the land 
acquisition officer put to himself at p. 12 
and he found it to be the admitted pre- 
sent figure of Rs. 1,020-6-5. He found 
that the peishkush on that sum payable 
was Rs. 413-11-7, and the net income 
accordingly was Rs. 606-10-10. Subject 
to one correction hereafter to be men- 
tioned, this appears to us to be the cor- 
rect rnethod of determining the value of 
this right. As however an entirely dif- 
ferent method of valuing this right was 
strongly pressed before us and was ac- 
cepted by the Subordinate Judge, we con- 
sider shortly the alternative method of 
assessing the compensation put forward. 

It IS, so far as we understand it, as fol ’ 
lows : 


The zamiiidai- claims that whea Ian 
over which he has melwaram rights i 

haWte? r he is in th 

of Re In extra ground ren 

hiiilt giound for the land actual!’ 

built upon and he averages that area a 

say. if four grounds are granted as build 
mg site, one ground will be occupied b^ 
the house and for that ground he "et' 

1933 M/26 & 26 


He. 1. The remaining three grounds, 
though within the ambit of a building- 
site, are treated for this purpose as 
agiicultural land. This, as we understand, 

is tlie case put forward on his behalf and 
is certainly the case which is supported 
by the evidence led on behalf of the 
claimant. It is not the test which aj^- 
pears to have been accepted by the Sub- 
ordinate Judge who appears to Iiave 
treated building sites as falling within 
two categories (l) those on "which a 
building was put up, which he takes the 
giound rent at the rate of a rupee per 
ground for the whole site and (2j those 
which were granted as building-sites but 
kept vacant, in which he takes the rate 
at half a rupee. He accordingly treats 
tlie t\\o limits at Re. 1 and half a rujiee 
as the maximum and minimum for the 
whole area, thus assuming (I) that the 
whole area is a building-site and (2) that 
the rupee is charged not over the area 
occupied by the building but over the 
whole area sold as a building site. We 
do not consider it necessary further to 
examine this part of the case excepting 
to say that we find no reason to show 
why, apart from the Mambalam building 
scheme (wliich is an element we are not 
entitled to take into consideration), the 
particular area should be regarded as 
though it were a building site. It had 

nob hitherto been built ujion to anv 
extent. 

It is however a matter for considera- 
tion whether, consonant to the princi- 
ples above enunciated, some allowance 
should not be made for the possibility of 
a portion of this areawdthin a reasonable 
period becoming a building site, even 
apart from the land acquisition purpose. 
Fiom the very nature of the case one 
can only roughly calculate the prospects. 
There is some evidence that this area 
was so situate as to make it possible 
that within a reasonable j^eriod some of 
it would become a building site. Bearing 
this fact in mind we are prepared to 
regard one quarter of it as potential 
building site and three quarters of it as 
agricultural land. This will increase the 
award of the land acquisition officer 
under this head by an amount. We 
estimate that this, in the zamindari’s 
own method of calculation, would give 
him an increased income of Rs. 849 
which at 20 years’ purchase amount to a 
capital sum of Rs. 6,980. 
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There reiTiaies the question raised as 
to whether there was here a sunicient 
s[iecitic claim for the purposes of S. 9, 
Jjaiid Acquisition Act. If not, it is 
u riled that S. (;d) prevents the award 
exceeding tlie amount awarded hv the 
ColhKUor. The point o ily relates to the 
claim lor i>aths and p'onds and accord- 
ingly does not now arise. Jn the result 
the appeal is allowed, and the land 
acfiuisi t ion odicer’s award increased by 
the sum of iis. is restored. Costs 

will he propoi tionate in 1 oth cases in 
both Courts. Ai»peal No. 77 of JbdO is 
dismissed with costs. Tiie statutory 
increase of Id jier cent will he allowed 
on the Hs. b,b80. Interest at b per cent 
allowed on the total increase from date of 
the land ac(iuisition ollicer's award. Same 
statutory percentage and interest will 
be allowed on the increase if any found 
due in 3()d/ib'29. 

P.K.S./r.N. Order accordingly. 
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Madhavan NAiit, J. 

{'Marneni) K ondapanaidu and others 
— De fe n d a n t s — Appellants. 

V. 

{P(iviidiviarri) M aha lukslnjunnina and 
anotlie) — LTaintilTs — lU'spondents. 

Second Appeals Nos. lidU, l‘2bd and 
of 11)28, Decided on Tlst Au^^ust 
1931, ai^ainst decrees of Sub-Judj*o, Nel- 
lore, in A. S. No. 120 to L22 of 192(). 

(a) Madras Estates Land Act (1908), 
S. 3 (2) (d) — Grant of melwaram right only — 
It is estate. 

W hem a grant in iuani is a grant of both tho 
laiuilords and tlio tonant’s right in tho land or 
as they aro called tho nudwarain and tho kudi- 
vnrain, the land is itot an estate; l)ut if the grant 
is of tho landlord’.s right or inehvarain alone it 
is an estate. [1* 191 C 2] 

(b) Grant — Shrotriem grant — Significance, 
explained . 

A shrotriem grant may bo a grant of kudi- 
varam as well as melwaram. [D 195 G 2] 

(c) Deed — Construction. 

A deed should he cousli ued as a whole and not 
in isolated parts. [i* 195 G 2] 

(d) Deed — Construction — Grant of village — 
“M ” does not necessarily mean mauza. 

In eoiistruing ji grant of a vill.igo in tho ah- 
sonco of any evidence on the point it would bo 
unsafe to act on u mere surmise that “9/ "stands 
for mauza; A. 1. li. 1920 J\ C. 115; A. I. 11. 
1923 Ma<l. 1 and .(. 1. U. 1915 Mad. 727, lUf. 

[I‘ 19G G 1. 2] 

]). Sofuayya — for .\ppolhiiils. 

Ch. liaghdva Uao — for llespondciit vS. 

J nil (jm ent . — Tbo dc' bun bints mo tho 
iip]>ol imits. T’lioso second a ppcals m iso 


out of suits filed by the plaintiffs for the 

recovery of suuis of money due for rent 

in respect of lands in the possession of 

tlie delcndants. One ol the contentions 

raised hv the defendants was that the 
% 

civil Couit iiarl i,o jui isd iction to enter- 
tain tho suits, their contention being 
that the lands in respect of which the 
suits have lieen filed lorm an estate with- 
in the luoanm;.; ol 01. (dj, suh-S. o, 
Aladras Mstates Liand Act. S. 3 (2) (d), 
Estates Land Act, dorines an estate 


*‘as a village of which the land revcinio alone 
has been granted in inam to a person not owning 
the kudivaram, jtrovided that the grant has been 
made, contirined or recognized by the British 
(Toverninenl or any separated part of sucii 


village." 

The law is settled tliat whore a grant 
in inam is a gr.ant of both the landlord s 
and the tenant’s liglit in the land or as 
they aro called tho melwaram and the 
kudivaram, the land is not an estate; 
but if the grant is of the landlord’s right 
or melwaram alone it is an estate; so 
tliat tho question to bo decided is whe- 
ther the grant is of tho land itself or only 
of tho right to tho revenue from the land. 
If it is tho former the civil Court has 
jurisdiction to try tho suits. It it is the 
latter, tlien tho jurisdiction to try thorn 
will lio in tho Rovonuo Court. ]'»oth the 
lower Courts held that tlio grant in this 
case consisted of both the melwaram and 
tlie kiulivaram and hence that tho civil 
Court lias jurisdiction to try the suits. 
In second appeal tlio defendant s-appel- 
lants contend tliat this conclusion is 
wrong and that tho lower Court should 


lavo liold tho lands form an estate as 
ontended by them, and this is the only 
uestion argued heforo mo. Tho grant in 
avour of tho plaintiiVs’ predecessors is 
vidcnced by biX. A. Tho terms of the 
rant aro as follows: 

"Gift deed dated nil. Deed of gift of sliro- 
riem executed and given by Mallavarapu \en“ 
ataehollam Garii to Pydimari Dikshatulu on 
5th Makha 8udha of ^lanmatha year, corres- 
'Oiidiiig to the glorious oia of Salivahana lG.K». 
’ixing a total annual shrotriem beriz of 120 
3110 hundred and twenty) Madras star pagodas 
a respect of M. Chintalapalem Paragano Gudlur 
nclll^i^e of Sadarvar, Deeva, 3 ahaiiar, Uivani, 
hv Nazr, otc., wo have settled the shi otriom and 
iiado a gift of it in propitiation to God on this 
uspicious occasion of lunar oelipso with the 
niiring of vvater with gold fromlasli 1185. \ou 
hall get the lands cultivated extensively year 
fter vear, and make them yield, pay as afoio* 
aid. ‘the >iicai heii.'. year aftei > oar and enjoy 
ho entiio picaluco leali/ed iheri'from as long as 
ho .sun ana ihr moon last from son to giandsou 
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and so on in succession and be happy. Here 
enter usual Sanskrit slokas. 


(Signed) Venkatachellam.” 

Both parties agree that the word 
fruits or usufruct’’ would better re- 
present the original Telugu word than 
the word “pro.fuce” appearing in the last 
sentence in the translation. In Somaya- 
juia V. Seethayya (l), when a grant 
somewhat resembling the present one in 
its features, came before this Court for 
construction the Full Bench held that 
the words of the grant were equally con- 
sistent with the grant of the revenue or 
of the land itself and that being so, ac- 
cording to the decision in Mutku Goun- 
dan V. Perumal Iyer (2), the presumption 
was that the grant was of both warams 
and that therefore the civil Court had 
jurisdiction to try the suits with res- 
pect to the “grant” in question. This 
decision was taken in appeal to the 
Privy Council; see the decision in 
Seetkaya v. SomayajiUu (3), By the 
time the case was disposed of the 
Privy Council had held in Sivaprakasa 
Pandara Sannadhi v. Veerama Heddi (4), 
that there was no presumption either 
way and that each case must be decided 
on its own circumstances and on exam- 
ining the circumstances of the case before 
them the learned Judges came to the 
conclusion that the grant in that case 


was of the melwaram only and that 
therefore the civil Court had no jurisdic- 
tion to try the suits. The decision of 
the Full Bench was accordingly set 
aside. This decision of the Privy Coun- 
cil was not in existence when the 
lower Courts dealt with the present 
case. Mr. Somayya argues that the 
lo.vei Courts based their conclusions 
on the decision in Somayajulu v. Seethe 
(l), and that since the presump- 
tion that the grant would consist of 
l oth the melwaram and the kudivaram 
which was the basis of that decision was 
not accepted by the Privy Council in 
appeal, the lower Courts’ decision in the 
present case should be set aside follow- 
ing the Privy Council decision in Seeth- 
ayya v. Sabramanya Somayajtihi (3). 

— not satisfied tha t the lower Courts 
1. A I H 
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have based their decision on the decision 
in Somayajulu v. Seethayya (l). 

Though there is a reference to it in 
the first Court’s judgment with regard to 
the meaning of the word “inouja” which 
will be referred to later, in the judgment 
of the appellate Court thei’e is no refer- 
ence to it at all. It appears to me that 
both the lower Courts have decided these 
cases after an examination of tlie terms 
of the grant” and the circumstances of 
the case, without in any way being in- 
fluenced by the now exploded presump- 
tion that the grant consists of both the 
varams which is just what sliould be 
done according to the Privy Council 
decision in Seethayya v. Somayajulu (3). 
I have referred to this matter at some 
length as Mr. Somayya’s main argument 
was, that these cases are like the case of 
Somayajiila v. Seethayya (l), and as the 
decision in that case was set aside by 
the Privy Council, the decisions in these 
cases also should be set aside follow- 
ing Seethayya v. Subramajiya Somay ^ 

ajulu (3). This result does not neces- 
sarily follow. 

According to Seethayya v. Somayajulu 
(3), each case should be decided on its 
own nierits. As was done by their Lord- 
ships in the appeal before them, I shall 

now proceed to examine the terms of the 
document. 

The grant purports to be a “gift of 
shrotriem.” It refers to a total annual 
shrotriem beriz” of 120 Madras star 
pagodas and says “we have settled the 
shrotriem and made a gift of it.” A 
shrotriem grant may be a grant of kudi- 
varam as well as melwaram. Mr. Somayya 
argues that in this document the word 
shrotiem” means only a melwaram of 
120 Madras star pagodas and that was 
what was constituted or “settled” as the 
shrotriem and gifted to the shrotriem- 
dars. It is difficult to accept this argu- 
ment. We have to constrme the docu. 
ment as a whole. It is clear from the 
last sentence that the shrotriem beriz” 
referred to at the commencement is the 
“beriz” or the net revenue wdiich the 
shrobriemdar has to pay year after year 
to the sircar. In the context it cannot 
refer to the melwaram” which is now 
stated to be the subject of the grant. The 
last sentence in the document gives a 
clue as to the meaning of the word 
^ shrotriem” used in the gift deed. The 
grantee is directed to get the lands culti- 
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vuff.l, pay the sircar heriz year after 
year and then enjoy the entire ‘ fruits’* 
realized ' thoefroin,” I take it that this 
means that after i)a\ini> the siicar heriz 
what remains of the fi’uils realized from 
the village should f)e enjoyed l)y the 
.mantee. Idie ex))ression \ou shall yjet 
the lands cultivated ' does not necessarily 
bhow that the lan<ls were already in the 
Iu)ssession of the tenants and the Liranteo 
is to yet them cultiyated hy them as con- 
tended for hy Mr. Somayya. It is (luite 
(:oii.sistf}nt with the inevaniny that it w’as 
th(.* enliio villaye that was granted under 
the deed, d'he .grantee heiny a Brahmin, 
who does not yenei-ally cultivate lands 
the Luantor may W(dl say he should yet 
the lands cultivated l)y them. Jlow'ever, 
it is not safe to rel\ on it as an ahsoluto 
test. 

It is next aryuc<l that all douhts I’c- 
yar«liny the nature of the yrant are re- 
moved hecausc of the letter ' M” used 
with reference to Chintam])alem, tlio name 
of the villaye, the aryument heiny that 
*'M” stands for mau/a ; and mauza ac- 
cordiny to the decision of the Ihivy 
Council in Hceihayya v. Soinai/ajulu (d), 
means a villaye in which there aie j)re- 
sent ))ioprictoi s owniny cultivahlo lands. 
This aryument would he conclusivelv in 
favour of the ap))ellants’ case if we could 
so understand the letter M. In the 
doc.umcnt under construction in .SVv- 
fJunjya v. Somayaj ulu (8) no douht the 
letter “M” appeared in the descrii)tion 
of the villaye and the Privy Council yavo 
it the above interpretation ; hut it must 
he rtmicmhered that it was “ayreeil to” 
hel.ween the parties in that case that the 
letter “M” meant mauja : sec tlie judy- 
ment of the learned Cliief Justice in So- 

ynaifd julu v. Sci^tUoyiici (0 at \),\h (of 4(1 

wdioroin he says : 

“it isayrof'd that the letter “M,“ is an abbre- 
viation for tlie word “niaii/.a“ or niouja 


1 • * 


In tlie case in I otkoto u v. 

Sitaraviudu (o), in which the word 
“mauja” was hrst judicially in ter printed hy 
Sadasiva .\yyar, the villaye ihllapadu 
was called hy the ^^lll name “a mauja or 
mau/a,” and so there was no dispute 
ahoiit the word. In the present case the 
parties arc not ayreod as to what the 
letter “.M” stands for. .\s the learned 
Suhordinato Judye [uiints out: 

•'in tbo abs'Uice of any ovidonce on the point it 

A 1 H P)ir> INhul 7-27 = ‘21 I (’2->l=3SMad 
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would bo unsafe to act on a mere surmise that 
“M.” stand.s for mauza. “ 

The jiresent case comes from Nellore 
wliereas the case in Soma yajulu v. See- 
thaifija (1) came from the (Uintur Dis- 
trict. If the full word “mauza” had 
been ju’etixed, then the appellants’ aryu- 
ment would have consideraVile force. Asl 
it is, in the absence of evidence much! 
weiybt cannot be yiven to it, especially 
so when tlie other contents of the docu- 
ment yive a different indication as (o 
the nature of the yrant. Mr. Somayya 
requests that an opportunity may be 
yiven to the appellants to give evidence 
as to the meaning of the letter “M” used 
in the document ; but no attempt was 
made in the lower Courts to yive evi- 
tlcnce on tbo point ; and in sei ond a]>- 
peal 1 do not think it would be right to 
yrant the request, especially so as the 
document taken as a who-e leaves no 
douht in my mind that wh«^ t was granted 
as sbrotriem was the entire village and 
not the melvaram alone. 

.\nother circumstance of some import- 
ance in construing this document is the 
fact that the yrant w'as made by Ven- 
katacballam Cam w’bo was at the time 
of the yrant a I’oujedar Diwan of the 
Nellore Taluk under the Nawab Wal- 
Poujelar is an onieer in charge 



). 


of the police, and criminal Judye; and he 
was also the chief ollicer and representa- 
tive of the Nawab in the district with 
hoaibiuartors at Nellore ; see p. 482 of 
the District Manual, lie was also the 
head renter under tho Nawab for the 
district : see ii. llK) of the District Manual. 
In Sccthainja v. Somaiiajuln (3), the 
grantors were Despandyas wdio were 

merelv revenue ollicers or farmers of re- 

% 

venue. Tho Privy Council pointed out 
that that being so, tho strong probabi- 
lity is that 

‘’they granted that which in their position as 
Despandyas they would possess, namely, tho 
rights over the revenue.” 

In this case no such inference can ho 
made as tiio foujoilars wore not only far- 
mers of revenue, but also executive 
ollicers roiuesenting the Nawab. Their 
position would show that they may 
well have iiossesscd cni-iro villages as 
their own. No douht the yrant was made 
to a non-rosidont Brahmin, but, as 
pointed out by the Privy Council, this 
circumstance is hy itself by no moans 
conclusive. It has to bo understood along 
with tlie other circumstances in tho case.' 
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Reaching Ihe document as a whole I think 
that what was granted under Ex. A was 
the entire village including the kudi- 
varam in it and not only the melwaram 
as contended for by ^Ir. Somayya. The 
last sentence in the document clearly 
shows that the shrotriem beriz referred 
to in the beginning of the grant is only 
the revenue that the grantee has to pay 
to the sircar and that tlie entire village 
saddled only with the responsibility of 
paying this revenue was granted to the 
grantee to be enjoyed for ever. 

On the whole I agree with the opinion 
of the lower Courts regarding the con- 
struction of Ex. A. The meaning of the 
grant being clear, I do not think it 
necessary to examine the documents 
subsequent to the grant to find out its 
true nature. The lower Courts have 
however considered these documents and 
have come to tlie conclusion that the in- 
ference derived therefrom support the 
construction of the grant adopted by 
them. Some of these documents have 
been brought to my^ notice also and 
I may’- say that I agree generally with 
the view of the lower Courts in this 
matter. For the above reasons I hold 
that the view of the lower Courts that 
the civil Court has jurisdiction to try’- 
these cases, is correct and that the second 
appeals should be dismissed wdth costs. 
Before I conclude I must refer to a 
statement in the last paragraph of the 
learned Subordinate Judge’s judgment 
referred to by the learned counsel for 
the appellants. In that paragraph it is 
stated : 

“It has not been shown how the defendants 
have acquired permanent occupancy rights by 
any other means.” 

It is clear, and this is conceded also by 
Mr. Raghava Rao appearing for the res- 
pondents, that this sentence should be 
deleted as the defendants did not raise 
this question in the appeal before the 
lower Court and the plaintiff also did 
not appeal with respect to it. 

p.r.S./b.v. Appeal dismissed. ' 
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{Bukkapatnam) Triumala Narasimha- 
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V. 

{Sree Rajah) Sabhnadri Appa Rao 
Bahadur Zamindar Garti — Respondent. 

Second Appeal No. 886 of 1929, Deci- 
ded on 18th August 1932. 


(a) Decree — Execution — Executing Court 
cannot go behind decree — Civil P. C. (1908), 
O. 21, R. 17. 

An executing Court cannot go behind the 
decree and allow an objection as to the validity 
or binding character of the decree bv anyone 
who was a party to the suit. Such a question 
must be made the subject of a separate suit: 
A I li 193-2 Mad 7, Rej. 

It may be that the contention that the decree 
is a nullity may be decided by the executing 
Court. ‘ [P 198 C 2] 

(b) Limitation Act (1908), S. 14 — Pro- 
ceedings attacking validity of decree under 
S. 47, Civil P. C,, on the ground of fraud of 
guardian — Subsequent suit on the same 
ground and for the same relief — Prior pro- 
ceedings prosecuted under legal advice — 
Such period to be excluded for limitation. 

^Misconception of the remedy sought in the 
previous action may be taken as criterion for 
deciding the existence of good faith but cannot 
be added for the necessary conditions in S. 14. 

A suit was filed against A who was represen- 
ted by a guardian. Through the gross negligence 
and fraud of the guardian a decree was passed 
against .1 and his property was attached on 
19th September 1920. Upon which under the • 
legal advice A started proceedings in the execu- 
tion Court to set aside the decree on the above 
mentioned grounds. He went up to the High 
Court which on 14th September 1926 decided 
that the executing Court was incompetent to 
decide this question. .4 brought the present suit 
praying for same relief on the same grounds and 
claimed exclusion of time from 19th September 
1920 to 14th September 1926 under S. 14. 

Held : that A was entitled to exclude the 
period spent in the prosecution of the prior pro- 
ceedings for computing the period of limitation: 
AI jU 19-29 P C 103, Foil. [P 200 C 1] 

V. Govindarajachari — for Appellant. 

P. Satyajiarayana Rao — for Respon- 
dent. 

Judgment. — The plaintiff is the appel- 
lant. This appeal arises out of a suit 
brought by him to set aside on the 
ground of fraud and gross negligence of 
his former guardian, the decree in O. S. 
No. 188 of 1906 in which he was implea- 
ded as defendant 5. The preliminary 
question that was taken up for considera- 
tion by both the Courts below is one of 
limitation. One of the grounds urged 
by the plaintiff to save the suit from the 
bar of limitation is, that the fraud 
alleged in the plaint became known to 
him only on 19th September 1920, when 
his properties were attached in execu- 
tion of the decree in the former suit. 
On that footing he seeks to have the 
period from 19th September 1920 to 
Idth September 1926 excluded under 
S. 14, Lim. Act, from computation of 
the period of limitation for this suit, as 
he was prosecuting the proceedings in 
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I. A. No. 13-28 of 10-20 (Ex. B) in good 
tailh. 33ie Com Is l)elo\v held that the 
:ifi)i e->a id pei iod of time could not 1)6 
excliid d under R. I t, Tdm. .Act, and as a 
cousei I mmce of this Undine, the suit wis 
harre 1 (oaui assuming that the starting 
jaiint t)| lindtation was 1: th Sepfemlier 
1 O'JO (in account (jf tlie fraud alleged in 
the plaint. 

3 he main point for consideration in 
this second appeal is, whetlier the plain- 
till is entitdeil to the exclusion of time 
und<‘r S. 11, In’m. Act, or not. In order 
to ai)ply the afor(‘said section, it must ho 
loiind that the former proceeding was 
lounded u[)on the same cause of action 
and was jji’osecuted in good faith in a 
Court which, from delect of jurisdiction 
or other cause of a like nature, was iin- 
ahle to enteitain it. Another aspect for 
consideration under tliat secti(jn is wlie- 
tlier the previous proceeding was for the 
same -relief although not founded upon 
the same cause of action. In para. 5 of 
tlie lower Court’s judgment, the learned 
District Judge lias set foi th the allega- 
tions whicli can ho deemed to lie com- 
mon in tlie former ajiplication and in 
the jiresent plaint. That application 
was presented under S. 47, Civil B. C.. 
lor certain I’oliel to lie obtained from 
the executing Court. I f regard be had 
to the common allegaticms in the former 
petition and in tlie i)resent jilaint, I 
should oliscrvo that the grounds set 
forlli hy the jilaintilt in order to obtain 
the reliefs required hy him arc substan- 
tially the same. Some of tlie allega- 
tions in the former apjilication clearly 
indicate fraud on the part of tlie iilain- 
till in O. S. No. 188 of JUOh hy reason 
of the supjiression of tlie fact of adojition 
of th(3 priisent jilaintilT and also the 
gross iiegligonee of his natural niotlier 
apjiointed as liis giiai*<lian ad litem, 
tiiough fraud and gross negligence are 
not stated spccilically, there is enough 
indication tliat these are the grounds on 
which the ])resent jilaintilT attacked the 
validity of the ileeroo pa.ssed against 
him. If is true that ho went so far as 
to allege tlnit ho was not a party to that 
suit at all in the smiso (hat I hero was 
no representation of him as tlio adopted 
son \vhi(di, according to him, is his real 
status. In [lara. (> of his application, ho 
expressly says lhat tlio said decree can- 
not log:illy hind him ov his property. It 
is on tliis basis ho sought for a declara- 


tion tliat tlie properties of his adoptive 
family were not liable to attachment in 
execution of that decree and the proceed- 
ings in execution taken against him are 
nob valid. In the iirosenb suit, after 
setting forth all the previous allegations 
with some embellishments, the relief 

^ ^ ^ is a declaration that 
the former decree is not valid and bind- 
ing on him. 

The point to be considered is whether 
the present relief sought for in this suit 
and liased upon substantially the same 
allegations as allording a cause of action 
was one which the executing Court had 
jurisdiction to grant on tlm former appli- 
cation. It is settled law that an execut- 
ing Court cannot go heliind the decree 
and allow an objection as to the validity 
or binding character of the decree by 
anyone who was a party to the suit. 
Such a question could not be gone into 
hy the executing Court, but it must be 
made the subject of a separate suit: 
vide Goviiuian Nadar v. Natesa Pillai 
(1). It may be that, if the decree sought 
to ho executed is attacked as a nullity, 
such a contention may bo decided by 
the executing Court. In the present 
case, though one of the uhjeclions taken 
hy the present plaintitV was that he was 
not to he corisideied as a party to the 
former suit, ho did raise several other 
ohjections which would only go to show 
tliat the decree could not be valid and 
liinding on him. As his ap])lication was 
deemed to cover this kind of relief also, 
it was observed by Wallace, J., in the 
secoml appeal connected with the former 
a])pl ical ion, that, if the petitioner’s con- 
tention was, as it really seemed to be, 
that his natural mother did not [iroperly 
look after his iir crests in the suit, ho 
should got the decree set aside hy j)ro- 
ceedings ad hoc and could not resist the 
execution of the decree on that giound. 
On a due consideration of the allegations 
in the present plaint and those in the 
former ap[>lication, I am of opinion tliatj 
the material facts constituting the cause; 
of action in tlio present suit were aEo' 
alleg(ul in the former a p]ilioation. 1 
thoreforo liold that tlio former pioceed- 
ings may ho deemed to have been foun- 
ded upon the same cause of action. It 
can oven ho said that this relief which 
is asked for in tlio juosont suit was in a 
\ yay a^^ked for in tlio lormor_prqceedmg 
r7~.ri U Mad 7 = 130 I’g'314. 
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as ancillary to the main relief or reliefs 
claimed. 

That being^so we have to see whether 
the for merpvoceeding was prosecuted in 
good faith or not. Even the lower ap- 
pellate Court does not seriously dispute 
this position and says that it may be 
assumed that the plaintiff prosecuted 
the prior proceeding in good faith since 
he acted under legal advice. The obser- 
vation of the Privy Council in the case 
reported as Hamdutt Ramkisheii Das 
v. F, D. Sassooji & Co, (2) is to the 
etfect that S. Id, Lim. Act, was inten- 
ded to protect a bona fide plaintiff 
from tho consequence of some mistake 
which was made by his advisers in 
l^rosecuting his claim. If under the 
wrong advice given to the plaintiff, he 
believed that he could get the decree de- 
clared to be not valid and binding on 
him by an application to the executing 
Court, and under that belief he prosecu- 
ted the former proceeding riglit up to 
the High Court, it w'ould be difficult to 
say that he was not acting in good faith 
in the conduct of that litigation. Some 
of the reliefs asked for by him were no 
doubt within the jurisdiction of the exe- 
cuting Court, although this particular 
relief was beyond the competency of that 
Court. 

Granting the existence of good faith in 
the plaintiff, the next point to be con- 
sidered is whether tbe executing Court 
was unable to entertain the application 
in respect of the aforesaid relief on ac- 
count of defect of jurisdiction or other 
cause of a like nature. The word “juris- 
diction” occurring in S. 14, Lim. Act, 
should in my opinion be interpreted 
liberally and this is the view taken in 
some of the authorities. The decision in 
Dhansingh v. Basantsingh (3) deals with 
this question elaborately. As observed 
by Mahmood, J., on p. 527, adopting the 
meaning given in Wharton’s Law Lexi- 
con, * jurisdiction” means 'legal autho- 
rity, extent of power, declaration of the 
law,” Extent- of power” may mean the 
territorial limits of jurisdiction or the 
pecuniary limits of jurisdiction. There 
is another category w’hich has reference 
to the nature of the class to which the 
case belongs. For the purposes of the 
present appeal, it is enough to observe 

3. A I R 1929 P C 10^=115 I 0 713=56 I A 
128=56 Cal lOlS (P C). 

5. (1836) 3 All 519=(l3b6) AWN 182. 


that the executing Court had no juris- 
diction to grant the relief asked for in 
the present plaint, which was also one 
of the reliefs sought for in the former 
application. Several decisions have been 
cited by the learned advocate for the ap- 
pellant as to what would be defect of 
jurisdiction or other cause of a like 
nature, within the meaning of S. 14, 
Lim. Act. It is unnecessary to deal with 
thoso decisions. Suffice it to say, that 
in the present case the executing Court 
had no jurisdiction to grant the parti- 
cular relief or at any rate, was unable 
to grant it from a cause of a like nature. 

It is strongly contended by the learn- 
ed advocate for the respondent that in- 
asmuch as the former proceeding was a 
misconceived remedy the case is taken 
out of S. 14, Lim. Act. Reliance is 
placed upon the decision in Gonupatlii 
Miidaliar Y . Krishnaviacliari {4:) which 
is the same as the decision in 70 I. C. 
733 referred to by the lower appellate 
Court. If a suit or proceeding by reason 
of any inherent defect in it should fail 
before any Court, it cannot be said that 
the Court before which it was presented 
was unable to entertain it from defect of 
jurisdiction. If a suit or proceeding 
W’hich is otherw’ise competent w’as pre- 
sented before a wrong forum, then that 
Court could not entertain it for w'ant of 
jurisdiction. If the present plaintiff had 
only sought for this relief by means of a 
suit, the Court w’ould not be unable to 
entertain it for \Yant of jurisdiction but 
as the same relief was asked for in an 
application under S. 47 to be decided by 
the executing Court, that Court was un- 
able to entertain it for the express reason 
mentioned in S. 14 of the Act. In 
Ganavathi's case (4) above referred to, 
the learned Judges have considered the 
applicability of S. 14 as a questmn of 
secondary importance. The finding that 
that case was governed by Art. 167, Lim. 
Act, was sought for the disposal of that 
case. However, they considered the 
question relating to S. 14 also, and in the ' 
circumstances of that case they held 
that the former action w^as entirely mis- 
conceived. 

If the misconception w'as of such a 
nature and so patent as to indicate to 
any Court want of due care and atten- 
tion or w^ant of ordinary diligence, then 
”4. AIR 1922 Mad 417=70 I C 743. 
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it may he ^aid that th.e plaintiff cannot 
i)o rlccfned to have prosecuted the former 
action in yood faitli. fn the decision re" 
l>ortcd M uruffcsd Mudoliar v. Jaiha- 
nim (o), which was also referred to 

in the above (!ase (here is no express 
fimlin.i; tiiaf the former action was not 
piospcuted in ^‘ood fait!’. It may he 
that the learncfl Jud^^es Ihoui^lit tiiat 
the HMnedy was so J4larinf4ly miscon- 
cci\ed as to amount to lackof .Ljood faiih, 
(n Cl ii )i n p.i til i ^luddlio)' v. I\. risJuKijiid - 
cJidri ([) there is no tl(Miht an o])serva- 
tion that the plaintiff acted in ‘^ood 
faith. 1 am howev(ir of opinion that we 
<;annot add to the corivlitions set forth in 
S. II. Id, 11. A ct, as the requisites for the 
exclusion ol time. The mis(‘onception of 

souj^lit for in the previous 
action, may in my opinion, ho taken as a 
icriterion for detenTiinini^ the existence of 
^oo 1 faith. Hut if all the requisites 
lucntionod in S. J 1 are found to exist, it 
seems to mo th;it the henefit L(iven hy 
tluit section cannot he taken away on 
the mere ground that, in (lie opinion of 
the Court, the course adopted heforo was 
not a wel l-concei\'ed one. However that 
n,a> he, [ do not consider that the for- 
■ mer api)licatiou hy the i)laintiff was en- 
tirely misconceived, as was the case con- 
,sidered \nGtui ppathi Mnddliar v. Knsh- 
Indynachari (4). 

For this reason I am of opinion that 
the period from IDth SoiHeinher 1920 to 
'14th Soi)temher 1920, should be excluded 
from tiio computation of the periol of 
limitation under S. 14, Him. Act. That 
hein;,' so, the suit cannot l>e dismissed on 
the preliminary ^o-ound adopted hy the 
Courts holow. I may point out that the 
question whether the startinj 4 point of 
limitation for this suit is J 9th Beptemher 
1920, or not, is still an open question 
which has to he decided hereafter. The 
,leci'ees of the Courts holow are set aside 
and also the findiiyit on issue d, and the 
suit is remanded to the Court of first in- 
stance to l)odisi)oscd of accordin*,^ to law. 
The ajq)ollant’s costs in this ap})oal 
should he paid hy the respondent, and 
tlie other costs will abide the final re- 
sult and should ho provided for hy the 
lirst Court. The court- fee paid by the 
appellant in this Court ami in the lower 
appellate Court will ho refunded to him. 
r.H. S./ k.s. Sinit remanded , 

iT)bor2:j Ma'rG'jiV"” 


BveI) r.KVVAi v. Bved ANfMAL (Madhavaii Nair, J.) 1933 

A. I. R, 1933 Madras 200 


T^Iadiiavan Naik, J. 

(Peria) Syed Leveni liowther and a?i- 
othef — Defendants — Appellants. 

V. 

Si/ed A m m a I PI a i n t i fl* — P es i)ond en t . 

Second Ai)peal No. 92 of 1930 and 
Civil Pevn. Petn. No. l^OS cf 1929, De- 
cided on 12th August 1931, against de- 
cree of Buh-Judge, Madura, in A. S. No. 
23 of 1929. 

Limitation Act (1908), Art. 120 — Maho- 
medan family Partition suit — Pemalc aslc* 
ing for accounts from managing cosharer of 
property for ten years, i. e., for period prior 
to six years of suit — Demand for accounts 
within one year of suit- — Suit is within lime. 

In a partition suit iiotwocn the cosharers of a 
I^rahoniedan family, a fomnlo cosbarer asked Tor 
accounts and profits of her share fioin the 
managing eo-sharer for a period of ten years. 

Jfi'h! ; that in the circumstances of the case, 
the right tn sue was a continuing one and arose 
will'll there was a demand and a refusal for ac- 
counts and jirolits. In this case the refusal was 
before one yea r of the suit and hence the suit 
was not liaried under Art. 120. That the plaintitT 
could claim an account for the whole period of 
ten years This was so because if such a suit 
had been brought within six years after the de- 
mand and refusal then the person liable may be 
asked to account for the entire period of his 
management even if it exceeds six years : Case 
law (ti$ca^<^e(l . [P 202 C 1, 2] 

K.lldjah Ayyar, H. liamaswami Ay- 
yar and K. ]^enkdtcsird ra u — for Appel- 
lan t. 

i?. Mnthnsnnnny Ayyar — for Res- 
pondent. 

Judgment , — Defendants 2 and 4 are 
the appellants. This second appeal 
arises out of a suit for partition of the 
estate of one Byed Kalai Bycd Tjovvai 
now doceasoil. He died leaving him 
surviving liis widow, two daughters and 
his brother and sister. The widow is 
the plaintitT. The daughters are defen- 
dants () and 7 and the brother’s heirs are 
defendants 1 to 5. The sister J^athammal 
is not a party to the suit. Bycd Ijovvai 
(lied in Fehruarv 1999. His brother 
Peria Narain liOvvai died in October 

1911. It has boon found by the lower 

% 

Courts t hat after that time defendant 4 
lias been in management of the estate. 
Tlio plaintitT was given her share in the 
iminovahlo properties. A decree was also 
given to her against defendant 4, her 
brother’s son, to account for her share of 
the collections and income from the 
estate commencing from October 1911, 
She was also given a decree with respect 
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to the mortgage amount in Ex. 21. a and 
in respect of Es. 500 under Exs. D and 
D-1* Defendant 2 was made liable to 
account for the income of the lands till 
1915 as admitted in his written state- 
ment. The suit has been preferred in 
1922. 

In this second api)eal objection is 
taken as regards the period during which 

defendant 4 has been made liable to ac- 
count for the income and collections, and 
also with regard to his liabilitv to ac- 
count for the amount due under Exs. 21-a 

regards the first 
point that is the period for which defen- 

dant 4 w^as made liable to account, which T 
s rail deal with first, the argument of the 

appellant is that 
Alt. 120, Limitation Act, applies to the 

case and that the learned Subordinate 

Judge was wrong in giving a decree to 

the plaintiff for the income and collec- 
tions arising out of the estate for more 
than six years prior to the suit. The 
lower Courts found, as already stated, 
that defendant 4 w-as in management 

brother in October 

that the plain- 
tifl s demand for her share of the pro- 
perty was refused only in 1921, about a 

year before the suit. It is conceded that 
Art. 120 is the article of the Ijimitation 
Act applicable to the case. The article 
prescribes a period of six years for a suit 
for which no period of limitation is pro- 
vided in the Limitation Act, the period 
being calculated from the time when the 
right to sue accrues. In applying this 
article it is argued that since the plain- 
tiff s claim is for an account against de- 
fendant 4 for the income and collections 
made by him, it must be held that his 
cause of action for each year’s income 
and the collections arose on the receipt 
of such income, and so, in taking the ac- 
counts the appellant should not have 
been asked to account for more than six 
years, (that is, for years prior to 1916) in 
this case. On behalf of the respondent, 

i'be suit is for partition, 
a le right to sue is a continuing one 

and accrues m such a case only, when 
there has been a demand and a refusal 
and that if the suit has been brought 
within SIX years after the demand and 
refusal then the person liable may be 
asked to account for the entire period of 

his management even if it exceeds six 
years. 


The claim for an account, though made 
in a partition suit, being in tiie nature of 
a suit for an account, it is pointed out’ 
that the respondent's argument is open 
to the criticizm that by calling the suit 
a suit for partition, wliich, no doubt it 
ieall> is, in one sense, the essential 
nature of the claim is overlooked and the 
claimant is enabled to keej) ali\’o his 
cause of action indefinitely which in 
many cases may be a source of hardsliin 
to the co-lieir who is in management of 
the estate, Tliis argument is not with- 
out some force, but this Court has in a 
series of cases allowed accounting in 
T)artibion suits brought against co-heirs 
for more than six years. In Abdul Eahi- 
inan v. Pathumal Bivi (l), a case like 
the present between Mahomed an one of 
the reliefs claimed by a Mahomedan lady 
against her co-heir was in respect of the 

amount of a mortgage debt collected bv 

• 

the defendant more than six years before 
the suit and it was held that Art. 120 
applied to the case and as the right to 
sue accrued from day today the action 
was not barred. In arriving at their 
conclusion the learned Judges relied on 
the following remarks of Sankaran Nair, 
J. and Oldfield, J,, in Ma rian Bivi Am- 
mal V. Kadir Meera Saheb (2) : 

“The defendants having taken up possession of 
the property as tenant.s-in-common they must be 
deemed to have been in possession of such pro- 
perty on behalf of theoaselves and of the plain- 
tiff and it lies on them to say that so far as the 
plaintiff is concerned the character of the posses- 
sion was changed six years before the date of the 
suit.” 

In that case which was similar to the 
one before them the learned Judges held 
that the plaintiff’s claim was not l^arred 
though the moveables for w'hich she 
claimed a share had come into the 
defendant’s hands more than 20 years be- 
fore suit. In Subba Bow v. Bama 
Bow (3), the plaintiff and the defen- 
dant were cosharers in a jaghir which 
was originally granted to their ancestor. 
The defendant had been appointed by 
the Government as the manager there- 
of in 1886 and was liable to account 
to the plaintiff for his share of the net 
income accruing due in every year. In 
1913 the plaintiff sued for the recovery 
of his share of the income due for the 
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years lOOo to 1907, for a period prior bo 
six years before the suit. 

It was Iield that under Art. 120 
the claim was nob barred by limitation. 
It is ar;^ued for the api)ollant that in 
the-o ca-^es the fjuestion for decision was 
wfiethe)' Art. 02 or Art. 120, Liin. Act, 
would api)ly and nob if, whether Art. 120 
pvpplied,a person liable fo account should 
be called on to account for more than six 
years prior to the suit. It is true that 
this particular point did not arise for de- 
cision in those cases hut tiie reasonin'* on 

» w 

, which the learned Jufli*es held that 
Art. 120 applied and not Art. 02 clearly 
sliows tlrat the lial)ilitv toaccounb would 
extend for more than six years prior to 
the suit, the ri.L*ht to partition hein.i* a 
conbinuini;’ one. This ai)peais to be clear 
from the observations re;*ardini^ suits for 
partition in Mohaharat ShaJia v. Abdul 
Hamid Khan (1) relied on by the learned 
Judges in Abdul Rahimun v. Pathuinal 

Bivi (l) which are as follows; 

“We mii'bt possibly bold that such suits are 
not beyond tlie scope of tlio Li mit\tiou Act, but 
tliat in each case the riglit to sue accrues every 
moment during tl^o whole of the time, that the 
right to the property continues to exist; for in- 
stance, the liability to be partitioned is one of 
the incidents of joint property and a co-owner 
has the right to sue for partition at every mo- 
ment of the whole period during which ho con- 
iinnos to be co-owner.” 

The decisions which T have referred to 
are relied on in the Full Bench decision 
in Yerukola v. Yerukohi (o). In that case 
which was also one for partition and an 
account, the Full Bench hold that 
Art. 120 would apply and not .\rb. 89 
and 109 or .Art. 127 unless from the facts 
of the case it could ho inferred that the 
person receiving the moneys, rents and 
profits acted as an agent in which case 
Art. H9 would apply. In holding tliab 
Art. 120 would ap|)ly, the learned Sir 
Walter Schwabe, C. J., dealt with the 
question as (o whether (see p. OOl of 45 
Mad.) the right to sue is to ho deemed to 
accrue on the receij)ts of the profits or 
when the account is called for and re- 
fused, and his ol^scrvabions on that (jiies- 
iion deal wibli the |)oint now' pressed by 
the learned advocates for the appellar. t. 
The learned Judge observed as follows : 

“In my judgment— and I have the sup[)ort of 
iho authontv alroadv referred to, Marian /dri 
Anivial V. Kailir Mrrra Silu'l) f^), the right to 
« uo arises in this kind of cases when there is a 
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demand and a rcfu«!al for account, or, it could bo 
put as, when there is in fact, an ouster. It 
really follows from whit I have already said 
there is no cause of action on the mere receipt 
by one of tlie brothers of any particular amount, 
and it is clear to my mind that the period of 
limitation cannot run until the cause of action 
arises. That cause of actiou does not come into 
being until, at any rate, there is something done 
which shows that the man wlio got the money 
into his possession is holding it adversely to the 
plai n tilf.” 

This case was followed in Ayyakutti 
Thevan v. Stgiippi Acki (6), in which 
case the plaint ill was given a decree for 
an account for the period mentioned in 
the plaint wliich appears from the papers 
was for 13 years, i. e. 1910 to 1923. So 
according to the trend of the decisions of 
this Court, having regard to the findings 
that the demand for the income and its 
refusal in this case was only in the year 
1921 the plai nti it’s right to demand from 
defendant 4 an account of the income 
from October 1911 to the date of the suit 
though the period is for more than six 
years cannot he held to be barred under 
Art. 120, Lini. Act. 

The appellant has nob been able to cite 

any decision of this Court in support of 

his contention, but ho has referred to a 

few decisions of the other Courts and a 

decision of tho Brivv Council which I 

% 

shall now’ consider. In Bisununbar tlalder 
V. Gird Bala Dasi (7) the present point 
did nob arise for decision. That suit 
seems to have boon treated mainly as a 
suit for an account, hut how’ovov that 
may bo, tho only question that was de- 
cided was that Art. 10, Lim. Act, would 
nob govern a suit for account against a 
karta and that Art. 120 is tho article ap- 
plicable. In Maung Po Xyun v. Ma Saw 
Pin (^1. 7. 11. 1931 Rang. 150) the suit in 
which the claimants were decreed six 
years’ profits was a suit for the recovery 
of rents and profits and not a suit for 
partition, tho share of the property and 
the income to which the respondents 
wore entitled having been already settled 
in a i)rior suit, and further the question 
whether, if Art. 120 applied, tho suit 
would be barred for tho recovery of pro- 
fits for more than six years was not con- 
sidered, tlio only (luestion for decision 
being which of the articles, 109, 02 
or 120, would apply. The appellant 
very strongly relied on the order of their 
Lordships of t .1 1 e B id y_ Ch) lui c i re po rted 

~ti.~’A f It iniS Mild ii.<G = iu I 0 364. 
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1933 SiTARAMA V. Ramanuja 

in Midnapore Zamindari Co. v. Naresh 
N arayariy A. I. H. 1925 P. C. 93, overrul- 
ing their decision in A I B 1924 P C 144, 

In the main case the plaintiff obtained 
a decree for the partition of certain 
lands in which he and the Midnapur 
Company were coshavers and the com- 
pany was ordered to pay compensation 
to the plaintiff* for his exclusive use of 
the land from 20th June 1908 until the 
partition has been effected and possession 
of the lands falling to plaintiff’ has been 
delivered. It is pointed out in M i d v a 2>n r 
Zamindari Co. v. Kumar Naresh Nara~ 

van, A. 1. B. 1925 P. C. 93, that the 
above judgment was subsequently amen- 
ded by their Lordships by inserting the 
date 8th August 1906 in the place of 
20th June 1903, the suit having been 
filed on 8th August 1912. 

It is argued that this amendment 
shows that compensation for only six 
years under Art. 120 was allowed by the 
Privy Council and not for more than six 
years. The amendment no doubt justi- 
fies the argument urged by the appel- 
lants’ counsel but the reasoning of their 
Lordships does not appear in the report 
and from the bare fact that the previous 
order was amended in the way indicated 
in the report I am not prepared to hold 
that the decisions of this Court which I 
have noticed require reconsideration. 
For the above reasons, following the de- 
cisions of this Court I agree with the 
lower Court, in holding that the jDlaintiff 
is entitled to claim from defendant 4 her 
share of the income and collections made 
by him for the full period commencing 
from October 1911 and not merely for a 
period of six years prior to the suit. The 
next argument relates to the mortgage 
amount in Ex. 21-A and Rs. 500 under 
Exs. D and D-1. The arguments urged in 
connexion with these items, deal with the 
findings of fact arrived at by the lower 
Courts which cannot be questioned in 
second appeal. In the result the second 
appeal is dismissed with costs. 

p.K.S./b.v. Appeal dismissed. 
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SUNDARAM ChETTY, J. 

T. S. Sitarama Ayyar — 'Petitioner. 

V. 

O. Bamanuja Mudaliar — Respon- 
dent.* 

Civil Revn. Petn. No. 109 of 1931, De- 
eided o^8th April 1931. 
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(a) Court-fees Act (1870), Sch. 1, Art. 1 — 
Term set-off’ may include equitable set-off 
—Civil P. C. (1908), O. 8, R. 6. 

There is nothing to show that the set off men- 
tioned in Al t. 1 is coufiiied only to legal set off 
corning under O. 8, K. 0, Civil P. C ; prima 
facie the expression ‘ set-off” used in this article 
may well nigh include .an equitable set off also: 
A I Li PJ23 All US. Foil. [P v04 C 2] 

(b) Court-fees Act (1870). Sch. 1, Art. 1 — 
Suit on promissory note — Claim for specified 
amount by way of set off by reason of breach 
of covenant of contract of sale out of which 

transaction in suit arose — Claim came under 
Art. 1. 

here on a suit brought on the basis of a pro- 
missory note the defendan t claimed in his writ- 
ten statement a specified amount by way of 
damages, setting out the particulars of the claim 
made by him as one arising from tbe transaction 
of sale which led to the execution of the pro- 
missory note in favour of the plaintiff and by 
reason of the breach of covenai. t alleged to have 
been committed by the plaintiff: 

Held: that the claim by wav of set-off came 
under Art. 1, Sch. 1. [P 204 C 2] 

V. Balasundaram Ayyat — lor Peti- 
tioner. 

A. V. Vishwanatlia Sastri — for Res- 
pondent. 

Judgment. The question involved iu 
this petition is whether the defendant- 
petitioner lias to pay the court-fee under 
Art. 1, Sch. 1, Court-fees Act, on the 
amount of Rs. 2,000, which he has 
claimed as against the plaintiff in his 
written statement by way of damages in 
a suit brought by the plaintiff* on a 
promissory note. The learned District 
Munsif has disposed of this question, 
which is not after all free from difficulty, 
in a single sentence, namely: 

I think tbe defendant must pay the court-fee 
due on the set off claimed by him as damages 
against the plaintiff.” 

It is amazing that he has not chosen 
to give his reasons for the conclusion ar- 
rived at by him. It is therefore difficult 
to know what reasons were operating on 
the mind of the learned District Munsif 
when he passed this order that the court- 
fee must be p>aid. This sort of deciding 
a contested iietition should, to say the 
least, be deprecated. However I had 
the advantage of the arguments of the 
learned counsel on both sides on this 
question. O. 8. R. 6, Civil P. C., deals 
with set-off* claimed by a defendant in 
his written statement. The amount so 
claimed should be an ascertained sum of 
money legally recoverable by him from 
the plaintiff*. The question now is whe- 
ther the claim of the present defendant 
made in his written statement is for any 
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ascertained sum of money legally re- 
coverable bv him from the plain titt with- 
in tlie meaning of II. (>, O. 8. No 
doubt, judicial decisions have recognized 
subtle distinctions betw’een what is called 
a legal set-otY and an equitable set-olY. 
ft is argued on behalf cf the petitioner, 
that what is contemplated by K. b, 
(). Civil P. C., is only a legal set-otT. 
Claims by w’ay of equitable set-off are 
Slid to })e outside the scoi)e of this rule. 
One test applied for distinguishing rdie 
two sorts of set-off is whetlier tlie claim 
is for an ascertained sum of money or 
only for unliquidated damages. It will 
he going too far to contend that the 
inomerU the claim for a certain amount 
is statcfl to he by way of damages, it 
must be treated as a claim for an un- 
liquidated sum and therefore it comes 
under equitable set-off only. The obser- 
vations in tlie decision in Narasi fnha 
Rao V. Zaviinchi r of T i riivariir (l) go to 
show tliat the claim of the present de- 
fendant in his written statement would 
not strictly come under erpiitalde set-off. 
In that case, the defendant asked for 
ascertainment of the amount duo to him 
from the i)laintiff on account of dealings 
betw’een them and for the passing of a 
decree in his favour for any sum found 
to be due to him on such ascertainment, 
in excess of what is found due to the 
plaintiif. 

In that case the defendant did not 
even fix a certain amount as due to him 
from the plaintiif. Strictly speaking, 
such a case wamld be one of equitable set- 
off. In the present case, the defendant 
sets out the j)articulars of the claim made 
by him as one arising from the transac- 
tion of sale which led to the execution 
of the j>romissory note in favour of the 
{)laintilf. By reason of the breach of the 
covenants alleged to have been commit- 
ted by the plaintiff, it is stated that 
the defendant sustained damages to the 
extent of Jis. 2,000, which he claimed to 
set oil against the amount claimed by the 
plaintiif. In the first place the defen- 
flant himself claimed a specific amount 
alleged to he duo to liim on account of 
damages and as such it cannot be said 
that his claim is only for unliquidated 
damages. Plven stretching the point in 
favour of the defendant and holding tliat 
his claim in the present case is not one 

1. A I K 1920 Alad 819=53 I C 234 = 12 Mad 
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strictly within the purview of 0. 8,- 
R. 6, Civil P. C., I am doubtful whether 
he can escape the liability of paying the 
court-fee on the sum of Rs. 2,000, fixed 
in his w’ritlen statement as due fi’om the 
l)laintifi. In Art. 1, Sch. 1, Court-feesj 
Act, it is stated that a written statement 
pleading a set-olY or a counter-claim is 
liable to stamp duty as in the case of a 
plaint. 

There is nothing to show that the set- 
off mentioned in this article is confined 
only to legal set-otT coming under O. 8, 
R b, Civil P. C. Prima facie the ex- 
pression “set-off” used in this article 
may well nigh include an equitable set- 
off also. As observed in the decision of 
the Allahabad High Court in Chhakkan 
La! \ .Kanhaiya La/ (2), at p. 220 {of 45 
^4//.) the rulings of the High Courts before 
the date of the amendment of Art. 1, 
Sch. I, Court-fees Act, may no longer be 
applicable in the matter of determining 
wliether a written statement pleading a 
set-off is liable to stamp duty or not. It 
is only w'hen the aforesaid article of the 
Court- fees Act was amended at the time 
of the enactment of the present Civil 
Procedure Code that a written statement 
l>leading a set-off or a counter-claim was 
I)laced on a i)ar with the i)laint in the 
matter of i)ayment of court-fee. I am 
therefore of opinion, taking into con- 
sidoration the nature of the claim by| 
way of set-off made in the written state-' 
mentin the present case, that it certainly 
comes under Art. 1, Sch. 1, Court-fees| 
Act, and the order of the District ^lunsif 
directing the payment of the necessary 
court-fee has to be ui)bold. This revi- 
sion petition is therefore dismissed, but 
in the circumstances without costs. One 
montlPs time is allowed from this date 
to the defendant for the payment of the 
court- fee in the lower Court. 

P.R .S. / V.B. Or d er accordingly, 
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CURGENVEN AND COUNISII, JJ. 

K r i sh n a swami Sastr i g a I — A p pe 1 1 a n t . 

V. 

Avayamhal Ainmal and anothet — Res 
pondonts. 

Appeal No. 28() of 1928, Decided on 
5tli Kei)ruary 193 1 , against decree af Sub- 
Judge, Tiruvarur, in 0.8. No. 41 of 1925. 

(a) Hindu Law — Will — Conttruclion of — 
To decide whether it creates trust or mer® 
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charge on estate, will must be taken as a 
whole. 

In determining whether the will of a Hindu 
givi?s the testator’s estate to an idol subject to 
a charge in favour of heirs or makes the gift to 
the idol a charge upon the estate there is no 
fixed rule depending upon the use of particular 
terms in the will ; the question depends upon 
the construction of the will as a whole: AIK 
1911 P a 20, Ref^ [P 20G C 1] 

A will provided that the testator’s sister shall 
enjoy the immovable property and from its in- 
come shall expend annually certain quantities 
of paddy and of cash towards the upkeep of 
the specified ceremonies and charities and shall 
give the testator’s ivife a certain quantity of 
paddy for maintenance and contained the fol- 
lowing clause: ‘In this manner my sister and 
her male heirs and their descendants from 
generation to generation shall defray the afore- 
said expenses and take the balance of the income 
for themselves: 

Held', that the intention of the testator was to 
place the two charges on the same footing and 
this itself afforded a strong argument against 
the view that he was desirous of creating a 
trust. The will bequeathed the property to the 
sister subject to the charges specified. 

, , [P 206 C 2] 

(b) riindu Law ^ViII — Two or more 
donees, when tenants-in*common and when 
joint tenants stated. 

Except in a case where the donees in the ab- 
sence of any testamentary disposition would 
have taken the property as ancestral propert)’, 
they would take as tenants-in-common, unless a 
contrary intention is shown by the testator. If 
the property was in terms given to a joint Hindu 
family the family will take it with all the inci- 
dents of ancestral or joint family property; but 
if the gift is not to a joint family but to members 
of it individual!)', they would take it in se- 
veralty. Even in a case where a life estate is in- 
terposed the property will be taken by the 
eventual donees as tenants-in-common and not 
as joint tenants: AIR 1924 Mad 273 and 27 
Mad 300 (FJ5), Ref. [P 205 C 2] 

(c) Hindu Law— Will— Tenancy is common 
or joint — Incidents of possession same — Onus 
to waive separate rights is on him who as- 
serts it. 

Whore the incidents of possession of the pro- 
perty are the same whether the tenancy is in 
common or joint, the onus of establishing a 
clear intention to waive the separate rights to 
the property is upon the party who asserts it: 
AIR 1929 Cal C3G and AIR 1925 Mad 303, 
Ref. [P 207 C 1] 

K, Narasimha Ayyangai — for Appel- 
lant. 

T Venkatarama Ayyar — for Res- 
pondents. 

Curgenven^ J . The decision of this 
case is dependent upon the construction 
to be placed upon a will, Ex. A, executed 
by one Venkatarama Ayyar in 1902 be- 
queathing certain properties to his 
sister Parvati, who died in February 
1923. Parvati was the mother of defen- 
dant 1 and of Sitarama Sestri, who died 


in March 1924 and whose widow is the 
plaintiff. Together the two hrotiiers 
formed a co- parcenary. Defendant 1 le- 
sists the plaintiff’s claim to partition of 
the properties devised by the will firstly 
on the ground that it created a trust; and 
secondly, if tliat contention does not 
succeed, upon a claim of survivorsliip, it 
bei ng argued that the l)rotheis took the 
property as joint tenants and not as 
tenants-in-common. The learned Sub- 
ordinate Judge of Tiruvarur lias lield in 
favour of the plaintiff upon })oth points 
and defendant 1 appeals. 

We think the lower Coin t is correct in 
holding that tlie provisions of the will 
did not constitute a trust, and that 
Parvati took the devised property sub- 
ject to charges in favour of certain cha- 
rities and of an allowance for main- 
tenance. Our attention lias been drawn 
to two cases decided })y the Privy 
Council, Sonata n By Hack v. J uggutsoon^ 
clarec Dossee (1) and Ashutosh Dutt v. 
Doorga Churn (2), in which it was held 
to be sufficient to rebut the construc- 
tion of a trust that the instrument in 
question contained a bequest of surpU s 
property for the use and benefit of pri- 
vate persons. In the latter of these two 
cases a Hindu lady left certain lands to 
her sons by will to support the daily 
worship of an idol and to defray the 
exi^enses of certain other religious cere- 
monies, with a provision that in the 
event of there being a surplus after 
these uses had been satisfied out of the 
revenue of the said lands, such surplus 
should be applied to the support of the 
family. Their Lordships held that the 
property was therefore not wholly de- 
l)utter and that appears to have been 
the ground upon which they rejected the 
contention that it was trust property. 
We cite these cases to make it clear that 
the principles of construction to be ap- 
plied in the case of a will or a gift deed 
executed by a Hindu are quite different 
from those which are appropriate in the 
case of a wakf , some attempt having been 
made before us to apply such a case as 
Ramanathan Chettiar v. Levvai Marak- 
kayar (3), which expressly applies the 
Mahomeda n law relating to trusts of 

1. (1859*61) S M I A 66=2 Suih. 37—1 Sar 
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that character. An instance of a trust 

creat('(l l)y a Hi ruin deed of en- 

dowFiicnt is furnished hv JiuJu Nath 

% 

Sii/ffh \. 'J'h iknr Si la Utnnji (4), wliich 
will ho found rel'en’ed to and distin- 
guislied hy Iho lhi\y Council in liar 
haraiiini v. Sarja KiDnrari (o). In 
the last mentioned case it was ohsiu’ved 
that in detcrinining whefhci’ the will of 
a Hindu i^ives I lie test ator’s estate to an 
idol sijl))oct to a char,L;o in fa\()ur of heirs 
or makes the eift to the idol a charge 
upon the e-'!atc, there is no lixerl rule 
depending upon the use of particular 
|terms in the will; the (inestion depemls 
'Upon the construction of the will as a 
whoh;. 

Ap|)lying t hcse pri nci [>les to tlio will 
Kx. A wo find that it jnovides at the 
hegi fining that the t''stator’s sister I’ar- 
vati shall enjoy the iminovahle property 
and from its income shall exjiend annu- 
ally certain (luantities of paddy and of 
cash towards the upkeep of tlie specified 
ceremonies and charities. She is also 
to give the testator’s wife Alamelu a 
certain quantity of paddy for mainten- 
ance. The loarncil Suhordinato dudgo 
estimates tlio yield of the property at 
nob less than 3d0 kalams of paddy per 
annum. Of this the eliarities, etc., would 
alisorl) Bo, and the widow Alamelu 
another 7o, lca\ ing I SO kahims as halanoo 
at the disposal of the heneliciary. Tliis 
calculation omits a certain undctincd 
quantity to he devoted annually to the 
feeding of Hrahmins, hut it is not ])ro- 
bahlo that this wouhl amount to a 
very suhstantial ligmo. Accordingly the 
amount to he devoted to religious and 
charitalilo ])urposcs is only about one 
half as great as the surfflus available 
from the [iroporty. It can scarcely ho 
said therefore that the predominant ]iur- 
poso of the testator was to endow these 
charities, oven if, as has hocn argued for 
the apiiellant, such a tost wouhl ho ap- 
proiu'iato. After making those disposi- 
tions the will continues: 


“In thi'^ manner my sister Parvati and her 
male liei r.'; and Uieir descendants fjoin genera- 
tion to g<‘neiation shall defray tin' af»'re<aid ox- 
pensrs ami lake the balance of the income for 
themselves,” 

and concludes hy naming certain of tlio 
lands as security, lirstly, for the conduct 
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of the charities and, secondly, for the 
I)avment of the maintenance to Alamelu 
It seems therefore to have been thei 
testator's intention to place these two 
chargt's upon the same looting, and this 
in itself adords a strong argument against 
tlie view that lie was desirous of creating 
a trust. We agiee with the lower Court 
in the view it lias taken that the will 
heqiH'athed the proiierty to Parvati sub- 
ject to tlie charges specified. It seems 
deal- furl her that on Parvati’s death the 
two hiotliers inherited the ])roperty as 
tenant s-in-common and that that would 
he so wlietlier the will gave Parvati an 
ah-olule estate' or only a life interest. 
The (juestion of the nature of the estate 
taken in such cases has been very fully 
discussed i)y K umaraswamy Saslri and 
]\ n.'^hnan, J.l in Janaktram diclty v. 
A\i(jamon}f M udal i a r (i)}. The learned 
Judges except tlie case where the donees 
in the absence of any testamentary dis- 
position, would have taken the property 
as ancestral jiroperty, and hold that in 
all other cases they would take as 
tenaiits-i n-common, unless a contrary 
intention was shown hv the testator. 
Kri^hnan, J. puts it in this way, that if 
the property was in terms given to a 
joint Hindu family the family will take 
it with all the incidents of ancestral or 
joint family property; hut if the gift is 
not to a joint family but to luenibers of 
it i luli viduall V, thov would take it in 
severalty. It is pointed out that even 
in a case where a life estate is interposed 
the iiroperty will ho taken hy the even- 
tual donees as teiuints-in-eommon and 
nob as joint tenants. Tlio principles 
upon which this case wa^ (h*ei(Ied may be 
compared with those which inlluenced 
the Pull P)Onch in Karu2)pa i Naclmir 
V. Sa7ikara Jiarayanan Chatty (7), in de- 
ciding that the sons, although forming 
an undivided Hindu family, take their 
inotiier’s stridhanam pi opei ty as benants- 
in-common without the benelib of sur- 
vivor>hip. 

It is then said that, granting this to 
ho so, the suit ]uoperty was l>lendod with 
their joint family ]uopeity hy the two 
lirothors. Tht> authoiilies which lia\e 
been cited before us upon this qnest'.on 
aro of little assistance, because tliey all 
deal with the blend i in*: of ]uop? t'’ cx- 
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clusively owned by one member of a co- 
parcenary. .In such cases where pro- 
perty which would ordinarily be enjoyed 
separately is thiown into the common 
stock, the intention becomes clear 
enough. But in the present instance, 
in spite of the technical ditf'erence of 
title, the incidents of possession of the 
property would be the same whether the 
tenancy is in common or joint. As has 
been held in Rajani Kanta v. Bashiram^ 
A. 1. a, 1929 CaL 636 and Mayandi 
Servai v. Santhanavi Served (8), the 
onus of establishing a clear intention to 
waive the separate rights to the property 
is upon the party who asserts it and it 
is clear that there is no sufficient evi- 
dence for such a conclusion in the pre- 
sent case, Sitarama Sastri only survi- 
ved his mother by one year and no ac- 
counts hive been produced to show bow 
the property w'as treated during that 
period. Defendant 1 asserts that the 
income from all their property was kept 
together, but even if that be true, such 
a course is hardly incompatible with the 
nature of the ownership. We agree 
with the learned Subordinate Judge that 
the letters produced throw no light upon 
this question and in general that there 
are no grounds 1 oUling that the pro- 
perty, acquired in severalty, was con- 
verted into joint property. 

We accordingly dismiss the appeal 
with costs. (Cio s-objections w'ere also 
dismissed). 

P.R.S./k.N. Orrfer nr.cordivgly . 
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Beasley, C. J. and Stonp., J. 

Mercantile Bank of India, Ltd. — Ap- 
pellant, 

V. 

Official Assignee of Madras — Res- 
pondent. 

Original Side Appeal No. 67 of 1930, 
Decided on 30th ^larch 1932, against 

original judgment of Waller, J., D/- 7th 
January 1930. 

fI 909 ^ Insolvency Act 

' . Person before adjudi- 

cation borrowing money and assigning rail- 

way receipt to Bank-Official Assignee after 
adjudication claiming good* oi insolvent 
under S. 52 (2) (c)— As assignment of railway 
receipt effects valid pledge of goods Oflicial 
Assignee cannot succeed — Assignment of 
railway receipt coupled with letter of lien 


over goods passed constructive possession to 
Bank— Contract Act {1872j, S. 178. 

Where a person, dealing in extensiv^e trade of 
ground-nuts, before he was adjudicated an in- 
solvent, used to borrow money from a certain 
Bank before doing which he had to endorse and 
assign the railway recei[it and sign and give ?i> 
letter of lien over the goods, if after his adjudi- 
cation as an insolvent ilie Official Assignee 
claims the goods under the reputed ownership 
clause of Presidency Towns insolvency Act 
(iviO;)), S. 5^ (2) (c), ddicial Assignee cannot suc- 
ceed in that there was a pledge ot railway leceipt 
and such pledge had the elTect of pledging the 
goods, or even otherwise, tiieie was good pledge 
of a railway receipt as a document and the elTect^ 
of that was to give to the Bank as against either 
the insolvent or the Official Assignee the right to 
receive from the carrier those goods. 

Construction of 3. I?-', Contract Act, thorough- 
ly discussed : Case lato discussed. 

[P 2>D 0 1, 9] 

^loreover, the endorsement of the railway re- 
ceipt coupled with the letter of lieu to the effect 
that the goods were deposited with the Bank by 
way of security had the effect of passing the 
goods in the constructive possession of the Bank 
iiTPspective of the fact that there was no notice 
to the carrier. [1^ 2J9 C 1, 2} 

(b) Transfer of Property Act 11882), 
Ss. 137 and 4 — S. 137 is made part of tbo 
Contract Act. 

Section lb7, T. P. Act, is part of a chapter 
which relates to contracts, and accordingly by 
S. 4, T. P. Act, it is made part of the Contract 
Act. [P2C9C2] 

(c) Contract Act (1872), S. 178 — “Person’* 

■ — Not restricted to “mercantile agent” — In- 
cludes owner not in possession of goods. 

The term “person” in S. 178 includes the- 
owner of the goods not in possession of the goods 
and is not restricted only to “mercantile agent.’* 

[P 210 C 1] 

(d) Interpretation of Statutes — Some rules- 
stated . 

(1) In construing statutes the grammatical 

and ordinary sense of the words is to be adhered 
to, unless that would lead to absurdity or some 
repugnancy or inconsistency with the rest of the 
statute. Even if the result of the construction 
were absurd that is no reason to depart from 
clear and unequivocal language capable of only 
one meaning. [P 210 C Ij 

(2) The daty of a Court is not to draft laws so 

that they may be just or reasonable or conson- 
ant to accepted principle. Its duty is to ex- 
pound the laws as they stand giving to all words 
used the meaning they have either according to 
common usage or, if defined, according to the 
meaning given therein in the Act in question or 
in the interpretation Act, [P 2l0 C 2] 

(3) Where one finds words included in one 
sect. on and excluded in another, one must as- 

me either carelessness or intention and unless 
the latter results in an impossible position the 
legislature must be assumed to be using its 
language intentionally. [P 2 LI C 1] 

Nugent Grant and Vere Mockett — for 
Appellants. 

Advocate-General — for Respondent. 
Stone, J. — The facts in this case aro 
simple and can be stated as follows: The- 
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II [>|M'll;ints who I shall hereafter refer to 
jas the I>ank lent one C. K. N., now an 
in?ol\ent, money hy various loans. These 
loins were arranL-ed in order to finance 
|th(‘ I'ui'idiase liy C. K. N., of ‘’round nuts. 
<C. K. N., was a lar;4e l)uyer of ^roun<l- 
jniU-^. lie puiithased on credit. Soine- 
'tiine" he rec'eived delivery in tlie various 
(•■.nil res in the mofussil ; sometimes he 
lecedvcd dediverv in Madras. In tlio for- 
mei case he was tiie consij^nor and the 
co!5si,ence ; in the latter case he was the 
coMsunee mentioned in the various rail- 
w:i > receipts relating to these various 
consi’.:nm(‘iits durinuj thei)' transit h\' 
rail. Transit was hy a carrier hereafter 
lefei led to as the L’ort Trust. The im- 
mediate destination in all cases was the 
Port Ti ust .Liodowns at Mad ras. The ;^ooils 
wore lit st jilaced in Port Trust Liodowns to 
await orders. The ^oods in (luestion 
wcie there or en louto at the time of the 
ac.l of hjinkruptcy. ddiat was the course 
of husiriess pursuerl hy C. K. N., his 
sellers; ami his carriers in relation to the 
jiundiase, transport and delivery of those 
;^oods. 

.■\s rcL'ards C. K. N. and the Ihxnk the 
followin;t are the material acts done ; 
G. 1\. N., havin.L* obtained railway rc- 
(•eipts in respect of these ^*oods hou.Liht 
on credit took or sent the railway re- 
ceipt in res[)Cct of any jiarticular con- 
siL’nmcnt to the Bank to arran;-;e a loan. 
Before a loan was granted the borrower 
was reiiuired : (1) to endorse and assii^n 
the railway receipt ; (2) to si^n and Rive 
’aletterof lien: see documents at |). B); (d) 
make and deliver a promissory note. The 
letter of lien is a document whereby the 
borrower 

“ackijowlcilgos to have do[>ositecl with the Ihink 
tho pro[jerty hereunder mentioned as a collateral 
Fociirity for tho duo payment of” 

tho p)’omissor\’ note. IMiere are many 
other to rus the geneial purjrose of which 
is to cnahio the Ihink to make up tho 
soc.urity if there api»ear to he a doliei- 
enc.y, to hold in respeet of ehar.Ltes or ex- 
penses, to sell and appropriate, or, if 
necessary, (o obtain such further docu- 
ments as may he found necessary to yest 
in the Baidc the irrofrerty to imahle tho 
Ihudv to sell and to proyent tho borrower' 
fi'om doing anything to reyoko or- avoid 
any authority given or- to he given to 
enable the Jlank to soil. Tho her'cunder- 
mentioned fu’ofrorty is shown in the 
bidiedulo. d'he sc-hedulo mentions luigs 


of groundnuts and refers to the number 
of the loan, frarticulars of which appear 
in the loan register. The juecise hags of 
gr-ounrlnuts can he identified from the 
information giv^n in the schedule or the 
loan registers through the railway re- 
ceipt. The railway receipt is hy the 
harrk stamfred with tho hank stamp and 
endorsed on liehalf of the bank hy the 
manager. It is handed, to the hank’s 
head god own keeper and hy him entered 
with particulars in a liook. In the past 
many of those railway receipts had been 
handed l)y him to the godown keeper 
employed hy the hank who worked at the 
Tort Trust outside godowns (i. e. the go- 
downs hearing the 1-lank’s board) and by 
him handed to C. iv. N.’s representative 
to enable him to obtain, on paying freight, 
the goods which, up to tlien, were in the 
Bol t Trust’s inside godowns. It is un- 
necessary to comiilicate this narrative 
with a reference to various frauds, which 
were thereby committed, the goods, title 
to which is in dispute in this case, being 
at all material times (i. e. up to the date 
when tho act of bankruptcy occurred, 
viz. 7th Felnuary 1921)) eitlior in course 
of transit hy rail, or in tlie Port Trust’s 
inside godown awaiting orders as to deli- 


very. 

% 

As to the course of business between 

t he hank and tho Port Trust, tlio Port 

Trust were aware of tho Bank’s hoard on 

tho outside godown hut wore not given 

actual notice hy thelFink until after tho 

% 

adjudication of either the lien created by 
the letter of lien or the ]>ledg0 created 
by the assignment 1)V wav of security of 
the railway receipts. At that stage 
tho Bank notified tho Port Trust 
l>ut tho Port Trust declined deli- 
very to tho Bank iiending communi- 
cation with tlio Ollicial Assignee. The 
OHicial Assignee claiinoil tlio goods. 
Buhseguontly under order of Court 
tho goods wore sold hy the Bank for 
the account of whosoever may he found 
entitled. 'The (luestion of substance 
is Who is entitled, the CFlicial As- 
signee or the Bank The learned trial 
dudgo on the issues as framed has held 
that tho Odicial Assignee is entitled. 
I'honi that decision this appeal is brought. 

In considering the law involved in tho 
determination of the above questions it 
is very dosiiahlo to make it clear that 
the issues and consequently tho judg- 
ment appealed from do not raise directly 


1933 Mekcantilk BA^Mv V. Offl. Assignee, Maduas (Stone, J.) Madras 20t) 


question as to the effect of tiie letter 

of lien. It is concedeil however hv the 

% 

Advocate-General that (apart from the 
order and disposition clause) if eithei’, 
(l) the letter of 1 ien creates a charge on 
these goods, or (2) the lailway receipt hy 
endorsement transfers not merelv a title 
to receive but constructive possession of 
the goods, then the Ofticial Assignee's 
title is postponed to that of the Bank, 
the Bank having in the first case a charge 
for the amounts advanced against these 
goods and in the second case a pledge of 
jthe goods for the amount advanced. But 
jit is urged that (a) a railway receipt un- 
jlike a bill of lading, though a document 
of title, is a document giving title to re- 
ceive but not giving constructive posses- 
|sion, possession being a necessary ingre- 
tdient of the transaction of pledge, there 
; bei ng no possession there is no perfected 
.pledge; or (b) granted a perfected pledge, 
jthe goods have remained in tlie order or 
(disposition of tlie insolvent so as to 
jpass to the Official Assignee under tlie 
reputed ownership section of the Presi- 
dency Towns Insolvency Act, S.52 (2)(c), 
The argument addressed to us hardly 
glances at the effect of the letter of lien. 

On the other hand it is urged that the 
railway receipt has, by Statute, been 
4issimilated for this purpose to a bill of 
lading, alternatively has been treated 
by the custom of merchants in Madras 
:as equivalent to a document passing pos- 
session of the goods by delivery of the 
document itself. It is also urged that 
in the circumstances here present, gran- 
ted that the Bank is to be deemed the 
true owner of these goods for the purpose 
of S. 52, they have not so acted as to 
make the insolvent the reputed owner. 
No argument has been addressed to us 
dealing with the consequences flowing 
from the fact that these goods are the 
subject-matter of letters of lien. As to 
custom: this is a question of fact and as 
there was some evidence on which the 
learned Judge could find as he did, his 
finding cannot be disturbed. 

The most difficult question is as to 

the consequences which inlaw' flow, in 

India, from the endorsement and deli- 
very, by way of security for a loan, or a 
railway receipt. If, for this purpose, a 
a railw'ay receipt constructively passes 
possession, then it is not contested the 
insolvent pledged his goods; if on the 
other hand the railw'ay receipt passes 
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tlie title to receive goods in future and 
on presentation of the railway recei[)t 
and a pledge of documents of title do 
not (sa\e in the case of liills of lading^ 
operate as a pledge of the goods then it 
is conceded there was no pledge of the 
goods. This still leaves outstanding the 
question ^Yl'Lether tiiere was a pledge of 
the raihvay receipts and if so w'hat 
effect in law that has. issue 1, it is to 
be observed, relates to the transfer, the 
delivery and the pledging of railway re- 
ceipts and mentions notliing about 
goods. The material statutory* jirovi- 
sions are as follows : 


By S. 137, T. P. Act, a raihvay receiptf 
is declared to be included in the expres- 
sion mercantile document of title to 
goods.” That section is part of a chap- 
ter w'hich relates, and the section relates, 
to contracts, and accordingly by S. 4, 
T. P. Act, it is made part of tlie Con- 
tract Act. B>' B. 178, Contract Act, af)- 
plicable (it has since lieen substantially 
amended so as to be brought in line with 
the EnglishFactors Act and Sale of Goods 
Act) it is provided that (the words tliat; 
create difficulty are italicized) : 

a 'person who is in possession of any goods, or 

of any bill of lading order for delivery, 

or any other document of title to goods, may 
make a valid pledge of such goods or document: 
provided that the pawnee acts in good faith, 
and under circumstances which are not such as 
to raise a reasonable presumption that the paw- 
nor is acting improperly ; provided also that 
such goods or documents have not been obtained 
from their lawful oicner, or from any person in 
lawful custody of them, by reason of an offence 
or fraud.” 


It is to be observed that this provision 
occurs in that part of the Contract Act 
which is headed Bailments of Pledge ” 

and that by S. 172 : 

the bailment of goods as security for pay- 
ment of a debt or performance of a promise is 
called “ pledge.” 

So in a part which, by transx^ositioii 
of terms is i^ui’i^orting to deal w'ith bail- 
ments of goods (whatever that may be) 
we have a provision which speaks of “ a 
valid bailment of goods of such goods or 
documents.” This, of course, is an im- 
possible reading. The question is : 
(l) Is the expression “ may make a valid 
pledge of such goods or documents ” to 
be construed without reference to S. 172 
or (2) as the words “ of such goods or 
documents ” to be deleted as redun- 
dant; or (8) should the expression bo 
read as follows : “ may make a valid 

pledge by the pledging of such goods or 
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/i(M-inn(?nts ?” Jf the last alternative he 
• chosen, then a ihedye ol the desciilicd 
(ioennients lias the siune efl’ect as pleclL';- 
in;; ;;o()(ls heeausc^ * a valid i)led;;e 
nu'ans ' a valid hailnient ol ^^oods.” If 
the second alici iiati\e he chosen, one is 
left in douht how one may make the 
\alid j>ledye, hut one would have to as- 
sume the add ition ol the words hy |iledg- 
in.L; such ; 4 oods or docume nts ’ and so ar- 
i i\’e at the same rneanin.L; as in the third 
alternative. If the liist alternative he 
chosen one has to consider what is the 
cilcet of i»ledginL( a document as distinct 
from i>led;;in;; yoods. 

I Next what is meant liy jier.son ?” This 
jterm can hardly he restricted to iner- 
•cantile ayent.” Can it in view of 
the wortls italicized, in the luoviso 
be restricted to mean *' a person 
other than the owner ?” In construing 
this dihicult Act 1 thinlc it is well to 
hear in mind the so-called golden rule 
lor the interpretation of statutes. It is 
thus stated in Maxwell, I'jdn. A, at p. 4: 

“In construing statutes the grammatical and 
oidinarv sense of tlie words is to he adhered 
to, unless that would lead to ahsurdity or some 
repugnancy or inconsistency with the rest of tho 

I (statute):” 

Thus Jvoi'd Wensleydale in Grey v. 
Pearson (Ij, Jiord ]*Illenhorouyh in Doe 
\ , J esse p ['1) y desciihod it as “a rule of 
common sense as strong as can he.” Lord 
Cranworth in Gundry v. Piiiniger (3), 
called it the card inal rule and Jervis, C.J., 
in Maitison v. Ilait (4) described it as 
tlie golden rule. Applying that rule to 
S. ITb one asks first : ])06S tho phraso 

“person not in possession of goods” in- 
clude (giving tho w’ords their ordinary 
meaning) the owner of tho goods not in 
possession of goods ? Tho answer is: It 
does. Next does that result in repugnancy 
or inconsistency with tho rest of tho 
instrument ? J>ooking at S. 103 where 
tho owner is expressly mentioned as a 
person liaving power to pledge (i.o.,mako 
a bailment of goods) hy pledging docu- 
ments of title tho answer is that it does 
not. Jjooking at S. iUH one sees a dilTer- 
cnce, hut neither a roi)Ugnancy nor an 
inconsistency. On tho contrary tho legis- 
lature when enacting tho i>rovisions of 

1. ~(1H&7) G 11"L 0 G1=2G L J Gh~473 = 3 JiU' 

(n s) 823=5 W U 451. 

2 . 12 East 293. 

3. (1852) 1 ])e C A C. 502=21 L J Ch 405= 

IG Jiir 483. 

4. (1854) 14 G B 357=2 0 L K 314=23LJ Cr 

108=18 Jur 380=2 \V li 327. 


S. 108 exnressly excludes the owner from 
rights X (relating to sale) ; when enacting 
B. 178 includes the owner in the class 
having rights Y (relating to pledge). That 
is not inconsistent or repugnant. The 
argument founded on a suiiposed care- 
lessness must he I’ejected ; as must that 
founded on the supiiosition that India 
must necessarily follow' at a respectful 
distance England in its legislative ad- 
vances. Even if the result of the con-! 
struct ion were absurd, that is no reasonj 
to de])art from clear and unequivocal 
language capable of only one meaning : 
see Maxwell at p. 5, Op. Git. The words': 
in the proviso assist neither construction. 
They are neutral. ^Vhether person” 
includes owner or not, it clearly includes 
persons who are not owners and accord-| 
ingly provision has to be made for them, 
and some classes of such persons have to 
he excluded. The provisos describe such 
excluded classes. The proviso relates, it 
should ho observed, to pledges of goods 
as well as to pledges of documents. 

Tim duty of a Court is nob to draft: 
laws so that they may bo just or reason-' 
able or consonant to accepted principle.! 
Its duty is to expound the laws as they: 
stand giving to all w'ords usolI tho inean-l 
ing they have cither according to com- 
num usage or, if defined, according to 
tho meaning given therein in the Act in 
question or in tho Interpretation /vct.j 
It is of course in tho last degree unfor- 
tunate that an Act should be drafted and 
then that definitions should be added 
which result in most curious results, but 
however curious the results a Judge must 
give etVect to them. Tho legislature must 
use tho pruning knife if it is to be used 
at all. In deference to the argument 
addressed to us based upon other parts 
of tho same Act and the state of tho law 
as it stood w’hen this Act in 187d w’as 
passed, those arguments are now exam- 
ined. 

If Excop. 1,S.108, is referred to, it will 
be seen that, when dealing with tho con- 
tract of sale, persons in possession of 
those documents of title may give a 

better title than thev have. Here the 

% 

Act says “when any ]>erson is, by consent 
of tho owner, in possession, etc.” It is 
urged that as in S. 108 tho inclusion of 
tho words ' hy the consent of the owner 
excludes tho owner from the class covered 
hy the word “person,” so in S. 178 it 
was tho intention of tho legislature to 
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exclude “owner” from the term “person.” 
I know how'ever of no such rule of con- 
struction. It pre-supposes carelessness 
on the part of the legislature. The fact 
that owner is thus excluded from person 
in S. 108 suggests that it w^as not in- 
tended to exclude him in S. 178; other- 
wise, what could be easier than to use 
the same language in both cases ? Where 
jOne finds words included in one section 
•jand excluded in another, one must as- 
jSume either carelessness or intention and 
'unless the latter results in an impossible 
position (and who is to say this position 
is impossible ?) the legistature must bo 
assumed to be using its language inten- 
tionally. Then there is S. 103. This 
speaks of the assigning of a 

“bill of lading or other instrument of title 
to any goods by the buyer by ^Yay of pledge.” 

In such a case, the unpaid vendor can- 
not stop except on satisfying the pledgee. 
Unless one is to use the word “pledge” 
here in one sense and in S. 172 in another, 
this section means that one may make a 
bailment of goods by pledging instru- 
ments of title. In Hamdas V itlialdas v. 

Ameerchand & Go, (5) at pp. 109 and 
170 (o/ 43 I. A,) the Judicial Committee 
treated the effect of this section read 
with S. 102 as enabling a pledge of the 
goods to be effected by pledging not only 
bills of lading (which in English law 
operate, unlike all other documents of 
title, to pass constructive possession of 
goods) but also “instruments of title.” 
Their Lordships also held that instru- 
ments of title and documents of title are 
ternis having, -for the purpose of this Act, 
similar meanings. For similar reasons, it 
maybe be concluded that the mercantile 
documents of title” referred to in S, 137, 
T- U* Act, are documents which are in- 
cluded in the wider expression “docu- 
rnents of title and that documents of 
title or instruments of title include rail- 
way receipts. 


Now if under the provisions of S. 103, 
the pledging of a railway receipt effects 
a pledging of the goods, it is not desir- 
able so to construe S. 178, if the rules of 
construction so permit, as to enable that 
section to be so read as to provide also 
for the pledging of goods by the pledging 
of documents of title? Otherwise? of 
course, very curious results flow In 
this case this results. If here the un 
“6. A I R 1916 P C 7=36 I 0 

40 Bom 630 (PC). ^ 


paid vendor of the goods had exercised 
his power to stop, a power which arises 
on insolvency by S. 99, he could have 
defeated the Official Assignee, but he 
would have to pay off the bank; but if 
he does not exercise this power then (be- 
cause S. 178 and not S. 103 applies, ’ve 
are for the sake of the analysis assuming 
a different effect of pledging documents 
under S. 178 from that which flows as 
from S. 103) the pledge is only of the 
document, the goods are not pledged, the 
possession of the goods as distinct from 
the documents does not pass and the 
Official Assignee can claim as against the 
bank. This appears to result in the im- 
possible position that the bank’s position 
is entirely altered according to whether 
an independent third party does or does 
not exercise a power against the Official 
Assignee: improving if he does exercise 
tire power and declining if he does not. 
This difficulty immediately disappears if 
one choose the third alternative reading 
of S. 178 aljove referred to. As no otiier 
reading appears necessarily to follow 
from the language used, this reading ap- 
pears to he the one most consonant to the 
other provisions of the Act. There re- 
mains the difficulty caused by the use of 
the w’ord “person.” This difficulty may 
be expressed thus: 

“At Common law a pledge of goods could 
only be effected by parting with the possession 
actually or constructively of the goods. By the 
Law ^Merchant bills of lading but no other docu- 
ments of title were treated as equivalent for 
this purpose to goods. The transfer of a deli- 
very order operated only as a token of authority 
to take possession and not as a transfer of pos- 
session: see M^Ewan v. Smith (6).” 

This position was altered by the Factors 
Act which eventually enabled a restricted 
class of agents (but not the principal) to 
pledge goods by pledging documents of 
title to goods. This entirely changed the 
effect of a pledge of a document of title 
when, but only when the pledgor was a 
mercantile agent. The law in England 
did not reach even this stage until the 
Factors Act of 1877. The Indian Con- 
tract Act on the other hand was fDassed 
in 1872 and the law’ previously applica- 
ble was that enacted by the Indian Fac- 
tors Act of 1844, the provisions of which 
are textually the same as the English 
Factors Act of 1842. This gave to the 
owner no such power to pledge goods by 
pledging documents. Therefore an owner 
cannot pledge goods by pledging do cu- 
~6. (1849) 2 H L G 309. “ 
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merits unle.'^s (lol i \cvv ef the documents 

« 

operates as constructive ])osscssion of the 
Roods and tliis is so only in the case of 
hills of ladinR. That ap]>o:nx to he tlio 
arRunient l)ase<l on tiie history of this 
legislation. Thus if the word “ iierson” 
iiK'ludes 'owner,” and if that section is 
read as above construed, it results in this: 
that in l.d72 t!ic f ndian Bcgislaturo went 
iar heyond the position arrived at in 
I'di gland even today for it made ]>! edges 
of documcnls the same as pledges of 
goods I'lot only when the document was 
pkaiged hy a mcrcant ile agent l)ut where 
it was pledged hy anyhodiv (subject to 
the jn-ovisoes) including the owner. 
Although this may seem improbable, it 
is not imi»ossil)le iind wliether jiorson 
does or does not include owner it cer- 
tainly includes a wider class than the 
class of mercantile agents so that some 
extension of tiic English position on any 
reading must be involved. This being 
so, no reason is seen for giving to a word 
which appears to lie unambiguous a mean- 
ing ot-her tlian its ordinary meaning. 
Tliat “])crson” in such a collocation in- 
chules “owner” ])rima facie appears to be 
cl(Nir. 

But tlierc is in my opinion a conclu- 
sive consideration to bo derived from 
8. 103. This section, as the Judicial 
Committee in the above cited case have 
held, enables goods to lie pledged by 
]>lcdging documents of title. But the 
liledgor there referred to is left in no 
doubt. It is the l)uyor of the goods. 
That is to say, tlui owner may under 
H. 103 pledge goods l)y pledging docu- 
ments. Wliy then is it neci’ssary to do 
violence to tlieuso of words by excluding 
him from the class of persons who may 
pledge goods by pledging documents 
when one is considering S. ITS ? If as 
is ui ged bv the Advocato-Ceneral 8. ITS 
relates to (a) the pledging of goods and 
(l)j the pledging of documents, then, as 
also urged hy him. no provision such as is 
contained in 8. 3, English l^'actors Act, 
contained in the Indian Contract Act 
and so a pledge of a d(H;umont of title 
has no other elTect than pledging the 
document. Eor the reasons above as- 
signed 8. 178 should 1)0 so construed, 

i, e., it sliould not bo construed so as to 
distinguisli between ph'dge of goods and 
a pledge of documents. It is purporting 
to deal with pledges and pledges 
are defined as bailments of goods. 


I am therefore of the opinion that here 
there was a ]>iedge (>f railway receipts 
and such pledge had the el’foct of pledg- 
ing the goods. Alternatively if I am 
wrong in regarding a plerlge of a railway 
receipt as a j^ledge of the goods there was 
in my o[>inion a good pledge of a railway 
rcceii)t as a document and the cfTect of 
that was to give to the pledgee as against 
either the insolvent or tlie Oflicial As- 
signee the right to receive from the 
carrier those goods. There being no 
notice, assuming the alternative opinion 
is the correct one, had the Port Trust 
l>arted with actual posssession to a third 
party, or had a third party lawfully 
seized the goods as in the Scots case of 
Jnglis V. Boberston ( 7 ), it might well be 
that owing to the Bank’s failure to notify 
the person having custoly of the exis- 
tence of the pledge the Bank would liave 
no remedy either against the carrier or 
the i)orson obtaining jiossession. No 
such question Imwever here arises in 
my opinion. 

It is necessary before parting with 
this branch of the case to advert to the 
practice of the Port Trust of delivering 
against indemnity bonds to persons with- 
out production of the railway receipts. 
This power is said to he derived from 
8. 57, Railways Act. It is said that such 
a power shows that a railway receipt is 
not a document of title eapal)lo of pass- 
ing possession when pledged. I do not 
think so. The effect of so delivering is 
that the Port Trust, if held liahlo, have 
their remedy over against the person 
giving tho indemnity. That is to say 
thov have a right, derived from tho in- 

• V, * ' 

domnitv bond, to claim to 1)0 indemnified. 
Indemnity only arises where tho person 
to he indemnified suffers a loss. Tl\o loss 
arises because such person is made liable. 
Having l^eon made liable and having 
suffered loss tho canier proceeds on the 
indemnity bond. If tlio person giving it 
is insolvent, that is tho carrier’s misfor- 
tune. Eurther tho fact that it was con- 
sidered necessary to give this statutory 
rigiit to the carrier to refuse delivery 
suggests that apart from such statutory 
power ho would have Imen In^und to de- 
liver and this appears to he so whether 
one regards a railway receipt as a docu- 
ment of title i‘assing constructive posses- 
sion (as a hill of lading) or a document 

'' 77(1*878) A hi i 7G:767 L* J p 
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ol' title giving the right to -receive (as a 
delivery order). 

The next question tliat arises is : As- 
suming that there was a pledge of the 
goods and that accordingly constructive 
possession had passed to the Bank, were 
the goods in the order and disposition of 
the bankrupt ? The material dates and 
facts are as follows : The goods in ques- 
tion were despatched in various parcels 
from various places between loth Janu- 
ary and 4th I'ebruary; tlie act of bank- 
ruptcy occurred upon 7th February. At 
that date some of the goods were on rail, 
some were in the Port Trust’s inside 
godown, i. e., freight charges had not 
been paid and the carrier was either 
carrying them or holding them in ware- 
house pending delivery. Such warehouse 
was the railway goods-shed or godown. 
The dates on which the various parcels 
arrived at the Port Trust godowns are 
showm at p. 41 of tiie document. In the 
case of items Nos. 7, 10, 12, 13, 14, 10, 
17, 18, 23, 24 and 2-5 the goods had 
arrived on or before 7th Februarv. In 
all the other cases the goods arrived 
on or after 7th February, i. e., were in 
transit at the time of the act of bank- 
ruptcy. The learned trial Judge has ex- 
pressed the opinion that in the circum- 
stances here present the goods were in 
the order and disposition of the insol- 
vents with the Bank’s consent. He adds: 

“ It has always beeniheld that the absence of 
notice by the true owner of his title to the 
bailee is evidence of such consent.” 

Now of course the reputed owmership 
clause is generally resorted to where the 
possession is in the insolvent and the 
ownership in a third person. Here the 
custody is in a carrier, the constructive 
possession is in the Bank, and the owner- 
ship in the insolvent. “True owner” for 
the purpose of S. 52 can have a very 
special meaning and can include a person 
having a Jien, or an equitable charge, as 
well as a person having the legal litle. 
But is the section applicable where, as 
here, not only are the documents of title 
transferred but the insolvent has given 
a letter declaring that the goods are de- 
posited w’ith the Bank by way of security 
and where the goods are not in any place 
or waiehouse over which the insolvent 
has control but in a carrier’s railway 
waggon or goods shed ? A case which in 
my opinion is similar to this came before 
the Courts in England in 1905. In that 


case In ro Uamilton Young Sc Co. Ex 
'partc Carter (8) the Bank advanced 
moneys to traders for the purchase, pre- 
paration and shipment of goods to the 
East. Tlie course of business was for tlie 
traders to send the goods to bleachers 
who Ideacdied them and sent them to 
l)acker3 to be packed for shipment. The 
Bank was lianded Ideacher’s receipts. 
Prior to the act of banl^ruptey tb.e Bank 
gave notice to the 'oleacl'icrs and to ti'a- 
ders claiming tlie goods. Here no notice 
was given to the Port Trust. Whether 
tliat niakes all tlie difference on this point 
1 shall consider. The iirst question was 
whether the letter of lien amounted to a 
bill of sale. No such question arises here. 
The next question was, assuming the letter 
of lien was not void were the goods in the 
actual possession of the bleachers in the 
order and disposition of the bankrupt as 
being held by their bailees (the bleachers) 
with the consent of tlic “ true owner 
(the bank as persons having a charge 
created l^y the letter of lien)? Bigham, 
J., at pp. 389 and 390, observes: 

It was said that the goods were in the order 
and disposition of the bankriq^ts at the com- 
mencement of the bankruptcy. That is a ques- 
tion of fact and there can be no doubt as to the 
answer to be given to it. The goods were no 
doubt the goods of the bank in the sense that 
they bad a charge on them ; but the bank never 
consented to the goods being in the order and 
disposition of the bankrupts in their trade or 
business, and certainly did not do so under such 
circumstances that the bankrupts became the 
reputed owners of the goods.” 

In re Williain Watson Sc Co.^ Ex parte 
Atkin Rr others (9) was followed. That 
case decided, what I believe has never 
since been doubted, that whether the 
clause applies depends upon the circum- 
stances of the case and w’hether these 
circumstances necessarily lead to the in- 

4 

ference of ownership. The inference of 
ONvnership must, not might, arise : see 
at pp. 75G and 757. On appeal in Hamilton 
Young's case (8) at p. 788 Vaughan Wil- 
liams, L. J., does not put the matter on 
tlie ground of notice at all, and with res- 
pect, I think for a very good reason. He 
considers the documents, the letter of 
lien and the bleachers’ receipts. He 
lioints out that the goods as from the 
moment of the giving of the letters of 

8. (1905) 2 K B 381 and on appeal 772=93 

L T 591=54 W R 260=12 Manson 365= 
21 T L R 757=74 L J K B 905. 

9. (1904) 2 K B 753 = 73 L J K B 854 = 11 

Manson 256=70 TER 727=73 L J K B 
854. 
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lien (not from tlio date ol' tlio notice) 
were suhject to a lien on the part of 

tlic hank. Coujileil with tlie receipts he 
came to the conclusion (thoui^h 1 find 
p TS.':) somewhat difficult to follow unless 
tlieio is a misprint) that tlie bank liad 
]) 0 'S.jssion and control : see as to this 
Cozens-IIai-d y, Ih. J., at p. 790. The tost 
tlicrc applied at [). 78o and at p. 790 

was : 

“'Would tbc Bank Lave been entitled to an in- 
junction re:^traini ng the tradeis; if the traders 
hnd attempted to take the goods out of the cou- 
trol of the Bank by dealing with them for a pur- 
pose other than tliat contoniplatod, viz., prepar- 
ing, pricking and shipping.*’ 

The answer being yes, it followed that 
tlie liank harl control. The (luestion there 
was of course whether the letter of lien 
coupled with the lileachers’ certificate 
were documents used in the ordinary 
course of business as proof of the posses- 
sion or control of goods ” within tho 
meaning of the Bills of Sales Act. But 
if that is so, liow can it lie said that in 
tho circumstances here present with a 
l)iedgo, and a letter of lien, witli the 
goods on rail or in a carrier’s warehouse, 
liow can it he said that tho goods were in 
either the possession, or order or disposi- 
tion of tho in.solvent? And even if that 
were so, wliat is tlie cvidmico that it was 
with tho consent of tho triio owner unless 
consent is to he assumed necessarily to 
follow from absence of notice to tho car- 
rier of the assignment of railway receipts 
or of the granting of letter of lien ? In 
my opinion tho appellants lioro are in tlie 
same case as tho plaint ills in C. Si 7 neo}is 
and Co. v. DuraneVa Trustee (10). They 
did not by their conduct in any way in- 
duce a bolief that those goods wore in 
the ])O5S0ssion, order or disposition of tho 
bankrupt under such circumstances that 
he was tho reputed owner thereof. I do 
not apiircliend that tho learned trial 
Judge made a finding of fact to the con- 
trary, but rather that he arrived at his 
conclusion because tho Bank had not 
notified tho Port Trust that the Bank 
held the railway receipts and that “ it 
had always been hold ” that absence of 
notice proved consent to tlio goods lioing 
in the order or disposition of tho bank- 
rupt as reputed owner. This appears to 
bo a finding of law, and witli great resiioct 
1 think it goes too far. 

To7 (TD 2 H)Tk~ir 007=' 97 r7'j~i7 JrSsT = ’i 38 

B T 012 = 14 T B u 310 = 72 S J 155 = 
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Absence of notice is one circumstance. 

It is a circumstance that might make 
all the difference if, apart from notice, 
the possession remains in the insolvent ; 
but here whether one regards the pledge 
or the lien, possession had constructively 
passed to the Bank. It might make a 
di Hero nee if tlie order or disposition re- 
mained in the insolvent, but without the 
railway receipts he could not demand 
delivery of these goods. S. 67, Railways 
Act, gives a right to the carrier ; it gives 
no right to the consignee. NVithout those 
railways receipts, had the carrier so 
chosen, tho consignee was powerless to 
touch the goods. Whether or not deli- 
very under general indemnity bonds is 
authorized by S. 57, there is no evidence 
that the Bank either knew of such prac- 
tice in general or that C. K. N. was on 
the general indemnity list. The Bank 
had no reason to imagine that delivery 
would be made to anyone in the absence 
of the railway receipts. The previous 
course of business had been, so far as the 
Bank knew, that delivery was made on 
railway receipt to any outside godown 
hearing tho Bank’s name. If a bona fide 
person had demanded those goods from 
tho Port Trust and tho Port Trust, not 
having notice of any other claims, had 
delivered, without production of the rail- 
way receipt, then the absence of notice 
would probably be a matter^of great im- 
portance when considering the liability 
of the Port Trust or the title as against 
tho Bank of tho person to whom delivery 
had been made; but I cannot think it con- 
cludes the question as to ^Yh 0 the^ the 
goods are in tho possession, order or dis- 
position of tho insolvent by the consent 
of tho true owner under such circum- 
stances that he is the reputed owner 
thereof. 

Again tho absence of notice might be a 
critical matter in a contest between a 
pledgee or a lienee and the Ollicial 
Assignee whore the pledge or lion to be 
made olToctivo require a third party in 
custody of tho goods to alter his position 
from that of a bailee possessing on be- 
half of the insolvent to that of a bailee 
possessing on behalf of tho pledgee or 
lienee, because until that change in pos- 
session had (occurred tho pledge or lien 
might ho deomod imperfect. Where 
liowovor, as hero, the pledges of the docu- 
ments are as though r they were pledges 
of goods tho pledge is perfect and there 
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is constructive transfer of possession 
from the pledgor to the pledgee apart 
from notice. And even though I may be 
wrong in attributing this effect to the 
pledging of a document of title and such 
a pledge of a document of title does not 
operate as constructive possession of the 
goods, yet in this case one cannot ignore 
in this connexion the letter of lien. In 
'my view, as between the insolvent and 
|the Bank, as from the moment any good 
-letter of lien was completed and handed 
ito the Bank, from that moment the 
Bank is to be deemed in any contest 
between the Bank and G. K. N. or 0. 
K. N’s representative-in-title as having 
ipossession of the goods, the subject 
jmatter of the letter of lien. Were it 
otherwisej one would not be giving 
effect to the plain words of the letter 
which are to the effect that the goods in 
question are deposited with the Bank by 
way of security. It is true that they 
are not deposited actually upon the 
Bank’s premises, but I think the clear 
intention of the parties is that as from 
that moment those particular goods are 
to be deemed to be held by either the 
jinsolvent or any bailee from the insol- 
(vent not from the insolvent but for the 
Bank and insblvent’s possession or the 
possession of a bailee from the insolvent 
is to be deemed in any contest between 
the Bank and the insolvent or his re- 
presentative in interest as the possession 
of the Bank. It might well be that the 
absence of notice of this arrangement 
come to between the Bank and the in- 
solvent would enable a third party who 
lias in the absence of such notice altered 
his position for the worse to raise a plea 
of estoppel based on the absence of such 
notice. 

It might well be that a bailee who in 
the eye of the law would be deemed a 
bailee for the insolvent would be able to 
defend himself against a claim founded 
in a wrongful delivery to a person other 
than the Bank on the ground that the 
Bank had not notified him of that lien. 
In all such contests as these absence of 
notice might be critical, but I do not 
think that absence of notice to the car- 
rier in itself renders the conclusion in- 
evitable that the goods were in the order 
or disposition of the insolvent as reputed 
owner with the consent of the true 
owner. I think any member of the pub- 
lic finding that the document of title to 


receive these goods were not with the in- 
solvent would arrive at the conclusion 
that the goods were not in liis order and 
disposition. I am clearly of the opinion 
that they would not be compelled to 
come to the conclusion that they were 
in the insolvent’s order and disposition 
simply because on inquiry of the carrier 
the carrier informed them that no notice 
of any assignment or other dealing with 
the railway receipts had been received. 
Very different considerations would 
arise if the circumstances were that the 
goods had been delivered to outside 
godowns whence the insolvent could re- 
move them without the railway receipt. 
In such a case notice to the warehouse 
keeper might in some circumstances I 
think be necessary to prevent the goods 
being in the order and disposition. That 
hosvever is a question to be decided 
when it arises. It does not in my opi- 
nion arise ip this case, 

In my view accordingly the appeal 
succeeds with costs here and below. 

G. J, — -I agree. 

p.r.S./k.s. Appeal allowed, 
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Anantakrishna Ayyar, J. 

M, R. Srinivasa Ayyangai — Defen- 
dant — Petitioner. 

V. 

V enkatarama Ayyar — Plaintiff — Op- 
posite Party. 

Civil Pevn. Petns.Nos. 1774 and 1775 
of 1930, Decided on 21t!i April 1931, 
against orders of the Sub-Judge, Tan- 
jore, D/- 27th June 1930. 

(a) Civil P. C. (1908), O. 21, R. 18— Right 

to set off cannot be claimed unless both de- 
crees are before same Court for execution. 

The right to set off cannot be claimed unless 
both the decrees which are sought to be set off 
against each other are before the same Court 
for execution: 32 ^^ad 336, Foil, [P 216 G 2l 

(b) Civil P. C. (1908), S. 49— Equities have 
to be enforced though assignee is assignee 
without notice. 

For the purpose of S. 49 the equities have to 
be enforced even though the assignee might in 
fact have been an assignee without notice. 
Otherwise the very object of S. 49 would be in 
effect frustrated and its provisions rendered 
nugatory; TIC 65, Rel oji. [P 217 C 1] 

(c) Civil P. C. (1908), S. 49— Right of set 
off can be available against assignee of 
decree. 

Where the right of set-off is available to a 
judgment-debtor against his assignor decree- 
holder, it is also available against the assignee 

of the decree: AIR 1930 Ij'ih 508, Dist. 

[P 217 C 2] 
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D. liamasutimi lijo.nnar — for Peti- 
tinnor. 

K. Sivtniiiiiathaji (or A. P. Visjca- 
uatlin Saslri — for ()})j)osite I’arby. 

A Hfhjmcnt. — These are two revision 
petitiotis (lied hy the decree-holder 
(Srinivasa Ayyan;4ar) in S. C. S. No. SM.3 
ot 1920 on tlio file of the Subordinate 
Jud.L^e s Com b of W’est Taniore. He oli- 
tained a decree for Jls. 21() aj^ainst one 
]\ranicKa Thevar. Manicka Thevar how- 
ever obtained a decree ar^ainsfc tlie i)eti- 
tioner Srinivasa Ay>ani*ar in the same 
C’oiirt in S. Ch S. No. 1101 of PJ'iO 
tor Ps. hf). The docree-lioldcr in S. 
C. S. No. tSS.3 of J 92() a})plied for satis- 
faction hcin.L; entered in respect of the 
amount ol Ps. hO odd due l)y him 
imder the decree in S. C. S. No. 1101 of 
-102(). Tlie lower Court refused to j^rant 
that request and accordingly the deerce- 
liolder in Suit No. S83 of 1020 had j)r0- 
ferred one of the two revision petitions. 
The decree-holder in S. C. S. No. 1101 of 
1020 assigned his rights under the decree 
to one Yenkataramaier. Venkataramaier 
applied to the Court whicli passed the 
decree, nameU', the Subordinate Judge’s 
Court of W est Tanjore, under O. 21, 
P. 10, for recog ni/i nr;' him as assignee 
decree-holder and for execution of the 
decree in IJOl of 1021). In spite of the 
protest raised by the decree-holder inSuit 
No. 883, the learned Suh^ordinate Judge, 
recognized the assignment and allowed 
the assignee to take out execution for 
the amount duo under the decree in 
1101 of 1920. Against tlu\t order the 
decice-holder in 883 of 1920, \vho is the 
judgment-debtor in 1101 of 1920, has 
filed the second of the two revision j)eti- 
tions before me. 

It would appear that the decree- 
holder in 883 of 1920 applied on a for- 
mer occasion to execute his decree. That 
w'as at a time when tlio decree- liolder in 
llOL of 1920 had his decree transferred 
from tlie Tanjore Court to tlie Court of 
Mannargudi. In these circumstances the 
decree-liolder in 883 of 1920 did not 
ai)ply lor a set oil and liis execution 
petition was suhse(iuently dismissed for 
some reason not affecting the merits and 
not material for the present. Suhse- 
<luontly thetlecree-holder in 1101 of 1920 
liaving assigned his decree as observed 
above, to N'enkataramaier, Venkatara- 
maier applied to the .said Court of West 
Tanioi’o for recognizing his assignment 


and for executing the decree in S. C. S. 
No. 1101 of 1920. WMien that application 
was pending before the Tanjore Court, 
the decree-liolder in 883 of 1920 applied 
to the same Court for execution of his 
decree and for setting oil the amount due 
under the decree in 1101 of 1920 towards 
the larger amount due under the decree 
in 883 of 1920. The learned Suljordi- 
nate Judge, while passing orders in the 
two connected matters, held tliat the 
decree- holder in 883 of 1920 was not 
entitled to the set off claimed by him, 
for two reasons: (l) not having appliecl 
for the set-off in January 1930 when he 
first applied for execution he had lost 
his right; and (2) as the decree in 1101 
ot 1920 had lieen assigned to a third 
person tlie right to set off, which the 
decree-holder in 883 of 1920 had, had 
ceased to exist thereafter. 

1 am of opinion tliat the decision of 
the learned Subordinate Judge on both 
these points is erroneous. From what 
has lieen stated above, it is clear that, 
when tlie decree-holder in 883 of 1920 
aiqilicd for execution in January 1930 
the decree in 1101 of 1920 was not avail- 
able for execution in the Subordinate 
Judge’s Court of Tanjore, , having been 
transferred to the Alannargudi Court for 
execution. It is clear that, unless both 
the decrees are before the same Court 
for execution, the right to sot otY could 
not he claimed: see Fonnu^nvavin Nadar\ 
V. Doraisxoamy Auynr (l). That being' 
so, the first reason is not in my opinion 
sound. Nor do I think that there is 
anything in the second of the reasons 

mentioned bv liim. The learned Subor- 

% 

dinate Judge observes that this right to 
set oil could not bo available against 
an assignee of the decree. If wo refer to 
S. 19, Civil P. C., it is seen that 

“every transferee of a decree shall hold the 
same subject to the equitie.s, if any, which the 
judgment-dohtor might have enforced against 
the original decree-holder.’* 

That this was an equity available to 

the decree-holder in 883 of 1921) against 

tho decree-holder in 1101 of 1926 is 

clear, as both were decrees passed by the 

same Court; and subject to tho other 

conditions, this riglit of set olY would be 

applicable in respect of the said decrees. 

Attention mav bo drawn also to the 

% 

provisions of O. 21, H. 18 (2), which in- 
dicate that the rule laid down by O. 2H 

1. (1900) 32 Mad I C 247. 
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J\. 18, shall be deemed to apply even 
when either party is an assignee of one 
of the decrees, as well in respect of judg- 
ment-debts due by the original assignor 
as in respect of judgment debts due by the 
assignee himself. The learned advocate 
for the counter-i)etitioner-respondent be- 
ioro me argues that R. IS (2) could not 
1)6 availed of by the petitioner in tlie pre- 
!sent case. I tliink in one sense liis con- 
jtention may be right; but in the face of 
|the provision contained in S. 49, namely, 
.that tlie transferee-decree- holder sliall 
;hold the same subject to the equities 
iwliicli the judgment-debtor might liave 
jenforced against the original decree- 
jholder, I am not able to see how the 
(transferee Yenkataramaier in this case 
icould claim the higher right that he puts 
iforward before me which his assignor 
ihad not. Then tlie learned . advocate 
argued that tlio question of notice l)as to 
be inquired into and tliat it is onlv wlien 
it is lound tJiat \ enkataramaier was an 
assignee with notice that S. 49 and the 
equities mentioned therein could l)e ap- 
plied as against him. The first answer 
to this is that no plea of bona fide as- 
signee for value without notice seems to 
have been put forward in the lower 
Court, and I am not able to find any- 
thing in the order of the lower Court 
which indicates that such a point was 
raised before it. Further, the ruling in 

onmohan v. Dtvaraka Nath (2) is clear 
that for the purpose of S. 49 the equities 
have to be enforced even though the 
■assignee might in fact have been an 
assignee without notice. Otherwise the 
ivery object of S. 49 would be in effect 
frustrated and its provisions rendered 
nugatory. 

Finally tlie decision of the Lahore 
High Court in Salicj Bam v. Ishar Das 
Dharam Chand, A, I. B, 1930 Lah. 508, 
p. 511, was relied on. As I understand 
the facts of that case that decision in 
no way supports the assignee decree- 
holder’s contention urged before the 
lower Court. In that case at one point 
of time both the decrees were l)eforo the 
Court at Amritsar for execution, and 
though an order was passed that it 

^ open to one of the decree- 

liolders to take advantage of the provi- 
sions of set off, the said decree-holder 
did not in fact try to take advantage of 
the same, but subseq uently had the 

2. (1910) 7 I C 55. ' ' 


decree transferred from the Court at 
Amritsar to the Court at Karaclii. It 
was lield in those circumstances that as 
no advantage was taken of the order de- 
claring a right to set off the execution 
Court at Amritsar could not be effectively 
moved to pass orders in this respect 
after tlie other decrees were witlulrawn 
from it and transferred to the Karachij 
Court for execution. T do not understand; 
tJiat judgment to lay down anytlAng, 
wliicdi would prevent a right of set off 
on tlie facts stated by me in the present 
case before me. 

Tlie result is that I allow^ tlie revision 
petitions and direct in respect of the 
decreee in Suit No. 1101 of 1920) that 
the amount of tlie same should he set 
off against the amount of the decree 
in 883 of 1926 and satisfaction to that 
extent entered in respect of tlie decree 
in 883 of 1926 and that the deccee- holder 
in 883 of 1926 would ])c entitled to pro- 
ceed in execution witli reference to tlie 
balance only. The transferee’s applica- 
tion to execute the decree in 1101 of 
1926 will stand dismissed and satisfac- 
tion entered in respect of the decree in 
Suit 1101 of 1926. I allow costs in 
C.R.P. 1774 of 1930, but I do not allow 
any costs in the connected revision i^eti- 
tion as the matter is practically one and 
the same. 

P.P.S./P.N. Petition allmccd. 
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COENISH, J. 


{Nekkanti) Sceramma — Plaintiff — 
Petitioner. 


v. 

{Nekkanti) Seshamma — Defendant — 
Opposite Party. 


Civil Pevn. Petns. Nos. 1046 of 1928^ 
and 124 of 1929, Decided on 29th Janu- 
ary 1932, against orders of Dist. Munsif,. 
Eamachandrapur, D/- 25th April 1928. 

(a) Civil P. C. (1908), O. 47, R. 4 (2) (b)— 
Under O. 47, R. 4, “Strict proof” meana 
formal proof. 

It would be a contravention of R. 4 to grant 
an application for review on the discovery of 
new matter alleged not to have been within the 
applicant’s knowledge without strict 2 )roof of 
such allegation. “Strict i)roof” means formal 
proof. Where the ap 2 )licant for review supports 
his a2)i^licatioii with an affidavit, the requiro- 
meut as to “strict proof” is satisfied and review 
should be granted: 42 CaL 8c:0, Foil. 

[P 218 C 2l 
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(b) Civil P. C. (1908). S. 115 — Appeal al- 
lowed — Revision should not be granted. 

Wheio the lOiiKi.lv Oi appo.il iia^t been open to 
the [letitioinn' in lovi^ion, ilie petition bn' revi- 
sion .-honhl not lie entertai nee’. LP :ilS C 2] 

V. K///a7?ima--fov retibionor. 

2\ Sati/a ijcira jfana and T . Tlamamurthi 
— lor Opitosite Party. 

Cn'il Brvii. Petn. No. of 1929. 

J H(Jfjment . — The petitioner here was 
defendant in a suit for luaintenance 
brou,L(lib by the respondent. The suit 
was decreed, and the inaintcnanco was 
made a cliar.t 40 on a particular item of 
property. The date of tlie decree was 
22nd .‘Vui^ust J927. The plaintiff <aft6r- 
wards discovered that this item of pro- 
perty had been misdescribed by her in 
the schedule to her plaint, and applied 
•on UUh Novernl^er 1927 to have tiie mis- 
take reebilied in an application untJor 
S. Id2, Civil 1\ 0. This application was 
dismissed, the Court sui^fgesbing that tlio 
proper remedy might ho an a[)plication 
for review. The plaintiff then, after a 
considoral)lo delay, which has hcen ex- 
cused by the learned District IMunsif on 
the ground tint the time taken up by 
the plaintiff in obtaining the advice of 
lawyers aiid in procuring the necessary 
funds, filed an application for review 
under 0. 17, It. 1, Civil P. C. This was 
on 9th March 192.S. The ground on 
which tlio review was sought was that 
the discovery of the right survey nuiuhor 
of the property charged with her main- 
tenance was the discovery of now and 
important matter which was excusably 
not within her knowledge at the time 
wdien the decree was made. The learned 
District Munsif granted the ap]dieation. 
It was resisted by the petitioner hero on 
the ground that the application was 
long out of time and that no sufUcicnb 
reason had been shown for excusing tho 

S. .9, Pim. Act, and also on 
the ground tliat the correct description 
of the i)roporty could havo boon dis- 
covered by plaintiff with tlio exorcise of 
due diligence. As already observed tho 
learned District Munsif excused tho 
delay and also expressed himself satis- 
fied that tho respondent had made out a 
case for granting a rovio\v. 

A preliminary objection to tho main- 
tainability of tho revision petition is 
made l)y tho respondent, the argument 
being tliat the petitioner has a remedy 
by way of appeal against the Munsif’s 
•order. O. 1:3, P. 1 (w), Civil P. C., gives 


a right of appeal against an order under 
R. 4, 0. 47, Civil P. C.. granting an ap- 
plication for review. O. 47, R. Y, Civil 
P. C., gives a right of objection which 
may he taken by an appeal against an 
order granting an application to review, 
on the ground that the application was 
(a) in contravention of tho provisions of 
K. 2 (h) or in contravention of the* pro- 
visions of R. 4 (c) after the expiration 
of tho period of limitation prescribed 
therefor and without sutliciont cause. 
Now, looking at the language of R. 7 (l), 

I think tliat the objection raised by the 
petitioner being that the application for 
review was made after tho expiration of 
the period of limitation and with in- 
excusable delay, the rule clearly gives 
him tlie remedy of appeal. With regard 
to R. 7 (b) it would he a contravention 
of R. 4 to grant an application for review 
on tho discovery of new matter alleged 
not to have been within the applicant’s 
knowledge without strict proof of suchi 
allegation. “Strict proof” means formal! 
proof: Ahid Khondkar v. Mahendra' 
Lai (l). The respondent supported her, 
application with an affidavit which’ 

^ ^ 4 4 1 

satisfied this requirement as to strict 
pro:')f” and was accepted by the Munsif. 
In my opinion this is a case where the 
remedy of an appeal was open to the 
petititioner and consequently this revi- 
sion petition should not he entertained. 
Tho petition is dismissed with costs. 

Petit ion dism isfi ed. 

~ l. ( mi's) 42 eVu S36~--29 I C 282. 
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^[ADIIAVAN NAIfl AND JaCKSON, JJ. 

T. A, M a horn mad Naina Bowther and 
others — Appellants. 

V. 

Mnham ma d Hehiya Bowther and others 
— Respondents. 

Appeal No. 79 of 1928, Decided on 4th 
Soptomhor 1931, against order of Sub- 
Judge, ^ladura, D/- 14th Februarv 1927. 

Civil P.C. (1908). O. 22, Rr. 4 and 11— 
Death of one respondent before decree in ap* 
peal — Appeal could proceed without bringing 
legal representative of deceased on record— 
Decree of appellate Court is valid. 

Wlioro a I’ospomlont dio.s boforo tho decreo of 
tho appoUalo Court and hi:^ legal representativo 
is not brought ou reeord, if tho appeal is of such 
a uaturo that it cau proceed without bringing 
tho legal represoutativo on record, tho deeroo is 
not iiwalid for that reason, and it can bo oxo- 
cuted if it is not barred under .\rt. 182: -1 i R 
1980 Mad 719; 39 Mad 886 and .4 I 11 1925 Pat 
480, Foil. [P 219 Oil 
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K. Hajah Atjijai — foi' Appellants. 

Ma,dhavan Nair, J. — The learned 
Judge’s view that tlie decree of the High 
Court is invalid because plaintiff 6 (one 
of the respondents) died before the decree 
and his legal representatives had not 
.been brought on record, is clearly wrong. 
The appellants should have brought the 
legal representatives on record before the 
jdecree, but they did not do so. The ap- 
ipoal was dismissed after hearing on 
merits. That the decree passed in such 
cases is not invalid is established beyond 
doubt by the decision of this Court re- 
ported in Suryanarayana Rao v. G.Joga 
Rao (l) and Vcllayan Chetty v. Malia- 
linga Ayyar (2). In Kashi Nath Singh 
V. Kailas Singh (3), a case very much 
like the present, it was held that the de- 
cree is a valid one and can be executed 
if it is not barred under Art. 182, Lim. 
Act. No doubt the decree in that case 
was a consent decree, but we do not think 
that this would affect the principle of 
the decision. In this case the petition 
is not barred as it falls within three 
years from the date of the High Court 
decree. The order of the lower Court is 
set aside with costs of this Court. The 
learned Subordinate Judge will restore 
the petition to file and deal with it ac- 
cording to law. 

J ackson, J . — I agree, and am very 
doubtful if the lower Court could have 
gone behind our decree which on its face 
is quite valid. 

P.Ti.S. yv. 13 . Oi^der set aside. 

1. A I R 1930 Mad 719=123 I G 607. 

2. (1916) 39 Mad 386=28 I C 83. 

3. A I R 1925 Pat iB0=89 I G 236=1 Pat 53. 
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Madhavan Nair, J. 

Rami Reddi Chinna Vohnla Reddi — 
Appellant. 

V. 

Kethepalli Gurnmurthi and another — 
Respondents. 

Appeal No. 211 of 1927, Decided on Isfc 

September 1932, against decree of Dist. 

Judge, Cuddappah, D/- 5th February 
1927. 

^ (a) Limitation Act (1908), Arts. 182 and 
Attachment before judgment — Surety 
cmnd executed in pursuance of order under 
O. 21, R. 43— Limitation for enforcing liabi- 
lity of surety is three years from date of de- 
cree — Civil P. C. (1908), O. 21, R. 43. 

Where a surety executes a bond under O. 21 
R. 43 undertaking to produce the property when- 
ever called upon by the Court failing which he 


and his heirs would be bound by such orders as 
the Court may pass, the limitation for an action 
on such boud is governed by Art. 1S2 and not by 
Art. 05. And the period is three years from the 
date of the decree and not three years from the 
date when the suret}’ i.s called upon and he fails 
or refuses to produce the property ; AIR 1915 
Mad 4‘23, Rel on. ’ [P 2*20 C 1] 

(b) Civil P. C. (1908), S. 145 and O. 21, 
R. 43 — S. 145 applies to enforce surety bond 
executed under O. 21, R. 43. 

The provi.-ions of S. 145, Civil P. C., apply to 
security bouds executed under O. 21, R. 43 ,and 
invariably resort is had to S. 145 for enforcing 
the liability of the surety. [P 220 C 2j 

(c) Civil P. C. (1908), O. 21, R. 43— At- 
tachment before judgment and surety bond 
— Proper procedure .for decree-holder to en- 
force liability of surety is to proceed in exe- 
cution — Civil P. C., Ss. 145 and 47 

Where a surety bond is executed under O. 21, 
R. 43 the proper procedure for the decree-holder 
to enforce the liability of the surety is not to get 
an assignment of the bond and institute a suit, 
but to proceed in execution : AIR 192G Mad 
1005, Foil. LP 220 C 2] 

T. R. Arnnachalam — for Appellant. 

Kasturi Seshagiri Rao — for Respon- 
dents. 

Judgment. — This civil miscellaneous 
second appeal arises in connexion w'ith 
the execution of a decree against a 
surety. The surety is the appellant. The 
question in this second appeal is whe- 
ther the execution application is barred 
by limitation. The first Court held that 
it was barred and in appeal this decision 
was set aside. The facts briefly are as 
follows : 

In the course of a suit prior to its 
termination an order for attachment be- 
fore judgment of the judgment-debtor’s 
properties was made by the Court. His 
moveables were attached by the Amin 
and were by him entrusted to the cus- 
tody of the appellant who executed a 
surety bond. After stating that the bond 
is executed by the surety, the document 
ends as follows : 

“ The said Amin put me in posses- 

sion of the said items of property of the value of 
rupees two hundred and fourteen. I shall there- 
fore produce the said items of property whenever 
called upon by the Court. If I fail -to so pro- 
duce, I and my heirs shall be bound by such 
orders as may be passed by the Court. To this 
effect is the security bond written and given.” 

Thenoccurs the signature of the surety. 
The bond is dated 7th November 1921. 
The decree in the suit was passed on 7th 
September 1922. An application was 
put in by the transferee decree-holder 
respondent to recognize the transfer of 
the decree in bis favour. On 7th No- 
vember 1925 the present application to 
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(b) Civil P. C. (1908), S. 115 — Appeo! al- 
lowed — Revision should not be granted. 

Wli.'to :lio ii'iii'il'.' dl ;i’i[i(Ml lias l)(*en o^ion to 
tbo [I'jl i t i ni'T i;i iovi-;i)ii. Uio [njtilioii fm* rovi- 
sioM slidiiM )if)i lie '.'iiiiTtai.i'NiI. [!•' hi 'j] 

V . K i ffo. inni<t -- f o i' i Y* t i 0 i o n c r . 

7'. Su ( ii<t n a rd HiUi a and T , li'imaninrtUi 
— lor Opposite Ihirtv. 

Civil IC'vn. P,'tn\ No. i2i of 1929. 

J inhjmvnl . — TIio i)etit.ionor here \va9 
(lofuinlanfc in a suit for niaintenanco 
bi'ouitlit by llu' respomlont. Tlio suit 
was dcereod, and the inaintonanco w'as 
made a cdiar.L;e on a partieular item of 
property. The date of the decree was 
22nd Au'Jiust J927. The plaintil'f after- 
w^•^r^ls diseovered that this item of pro- 
perty h id l)cen niisdi'scri bed by her in 
the schedule to her i)laint, and applied 
•on ItUli November 1927 to have tl’io mis- 
take rectified in an api^lication untJov 
S. Id2, Civil P. C. Tliis apjdication was 
dismissed, the Court siii^gesting that tlie 
j)roper remedy mi:^ht ho an ai)plication 
for review. Tiie plaintiff then, after a 
considerable dehiv, which has l)cen ex- 
cased bv the learned District iMunsif on 
the j^round thit the time taken up by 
the plaintiff in obtainin;4 the advice of 
lawyers and in procurin.L; the necessary 
funds, lilc'l an ai)pl ieal ion for review 
under O. 17, P. J. Civil P. C. This was 
on 9th March 192.2. The ^;round on 
which the review was soui-lit was that 
the discovery of the riLjlit survey number 
of tlic property charged with her main- 
tenance was the discovery of now and 
important matter which was excusably 
nob within l\er knowlodL^c at the time 
when the decree was made. The learned 
District Munsif ijranted the application. 
It was resisted by the petitioner hero on 
the f^round that the application \vas 
loni^' out of time and that no suOicient 
reason had been sliown for excusing the 
delay under S. o, I din. Act, and also on 
the .ground that the correct description 
of tlio property could have been dis- 
covered by plaintiff with the exorcise of 
duo diligence. As ab'oady observed tlio 
learned District Munsif excused Iho 
delay and also expressed himself satis- 
fied tliat tlio respondent hiid made out a 
case for granting a review. 

A iireliminary olijeetion to tho main- 
tainahility of the revision petition is 
made by the respondent, tho argument 
being that tho petitioner lias a remedy 
by way of aiipcal against tho Munsif’s 
ordor. O. Id, \\. 1 (w). Civil P. C.. gives 


a rig) it of appeal against an order under 
K. 4, 0. 47, Civil P. C.. granting an ap- 
plication for review. O. 47, U. 7, Civil 
P. C., gives a right of objection which 
may he taken by an appeal against an 
ordor granting an application to review, 
on tlio ground that the application was 
(a) in contravention of tho provisions of 
R. 2 (h) or in contravention of the* pro- 
visions of R. 4 (c) after the expiration 
of the period of limitation prescribed 
therefor and without sufficient cause. 
Now, looking at the language of R. 7 (l)) 

I think that the objection raised by the 
petitioner being that the application for 
review was made after the expiration of 
tlie period of limitation and with in- 
excusable delay, the rule clearly gives 
him the remedy of appeal. With regavdi 
to R. 7 (h) it would be a contravention 
of R. 4 to grant an application for review 
on tho discovery of new matter alleged 
not to have been within the applicant’s 
knowledge without strict proof of suclu 
allegation. “Strict proof” means formal! 
proof: Ahid Khondkar v. Mahcndra 
Lai (l). The respondent supported her 
application with an allidavit which 
satisfied tliis retiuirement as to strict 
jnoif” and was accepted by the Munsif. j 
In my opinion tliis is a case where the| 
remedy of an appeal was open to thej 
]>etititioner and consequently this revi-^ 
.^ion petition should not he ontortained.| 
The petition is dismissed with costs, 

P . K . S ^1 i . V . _ i ^ T 

' I’TtSlS) 12 CarSSO^viO I C 282. 
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Maimiavan NAift AND Jackson, JJ. 

T. .4. M ahoinniad Naina liowther anil 
others — Appellants. 

V. 

Muham ma d TIehiya Rowthcr and others 
— Respondents. 

Appeal No. 79 of 1928, Decided on 4th 
Soptemhor 1931, against order of Sub- 

Judge, Maflura, 1)/- 14th Fobruarv 1927. 

Civil P. C. (1908), O. 22, Rr. 4 and 11— 
Death of one respondent before decree in ap* 
peal — Appeal could proceed without bringing 
legal representative of deceased on record—* 
Decree of appellate Court is valid. 

Whoio a ro'^pondent dies before the docroo of 
the appellate Court and legal ropresontativo 
is not brought ou record, if tho appeal is of such 
a nature that it can proceed without bringing 
the legal i epresonlative on record, tho docroo is 
not invalid for that reason, and it can bo oxo* 
cuted if it is not barred under Art. 182*. -4 i ^ 
PJdO Mad Tit); 3t) Mad 380 and A I U 1926 Pat 
■ISO. Foil. [r 219 0 11 
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K. Hajah Ayijai — for Appellants. 

Madhavan Nair, J, — The learned 
Judge’s view that the decree of the High 
Court is invalid because plaintiff 6 (one 
of the respondents) died before the decree 
and his legal representatives had not 
been brought on record, is clearly wrong, 
Tlie appellants should have brought the 
legal rejDresentatlves on record before the 
jdecree, but they did not do so. The ap- 
•peal was dismissed after hearing on 
merits. That the decree passed in such 
cases is not invalid is established bevond 
doubt by the decision of this Court re- 
ported in Suryanarayana Bao v. G,Joga 
Bao (l) and Vcllayan Chetty v. Maha- 
linga Ayyar (2). In Kashi Nath Singh 
V. Kailas Singh (3), a case very much 
like the present, it was held that the de- 
cree is a valid one and can be executed 
if it is not barred under Art. 182, Lim. 
Act. No doubt the decree in that case 
was a consent decree, but we do not think 
that this would affect the principle of 
the decision. In this case the petition 
is not barred as it falls within three 
years from the date of the High Court 
decree. The order of the lower Court is 
set aside with costs of this Court. The 
learned Subordinate Judge will restore 
the petition to file and deal with it ac- 
cording to law. 

J achson, J. — I agree, and am very 
doubtful if the lower Court could have 
gone behind our decree which on its face 
is quite valid. 

P.R.S./v .B. Order set aside. 

1. A I R 1930 Mad 719=123 I 0 607. 

2. (1916) 39 Mad 386=28 I C 83. 

3. A I R 1925 Pat 480=89 I G 236=1 Pat 53. 
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Madhavan Nair, J, 

Bami Beddi Chinna Vohula Beddi — 
Appellant. 


V. 

Kethepalli Gurn,murthi and another — 
Respondents. 

Appeal No. 211 of 1927, Decided on 1st 

September 1932, against decree of Dist. 

Judge, Cuddappah, D/- 5th February 
1927. 

^ (a) Limitation Act (1908), Arts. 182 and 
65 Attacnment before judgment — Surety 
bond executed in pursuance of order under 
O. 21 , R. 43 ^Limitation for enforcing liabi~ 
lity of surety is three years from date of de- 
cree — Civil P. C. (1908), O. 21 , R. 43 . 

Where a surety executes a bond under O. 21 
R. 43 undertaking to produce the property when- 
ever called upon by the Court failing which he 


and his heirs would be bound by such orders as 
the Court may pass, the limitation for au action 
on such bond is governed by Art. 162 and not by 
Art. 65. And the period is three years from the 
date of the decree a.nd nob three years from the 
date when the surety is called upon and he fails 
or refuses to produce the property ; AIR 1915 
Mad 423, Ret on. " [P 220 C 1] 

(b) Civil P. C. (1908), S. 145 and O. 21, 
R. 43 — S. 145 applies to enforce surety bond 
executed under O. 21, R. 43. 

Tho provisions of S. 145, Civil P. C., apply to 
security bonds e.Tccuted under O. 21, R. 43 ,and 
invariably resort is had to S, 145 for enforcing 
the liability of the surety. [P 220 C 2J 

(c) Civil P. C. (1908), O. 21, R. 43— At- 
tachment before judgment and surety bond 
' — Proper procedure for decree-holder to en* 
force liability of surety is to proceed in exe- 
cution — Civil P. C., Ss. 145 and 47 

Where a surety bond is executed under O. 21, 
R. 43 ihe proper procedure for the decree-holder 
to enforce the liability of the surety is not to get 
an assignment of the bond and institute a suit, 
but to proceed in execution : AIR 1920 Mad 
1005, Foil. LP 220 C 2] 

T . B. Arnnachalam — for Appellant. 

Kasturi Seshagiri Bao — tor Respon- 
dents. 

Judgment. — This civil miscellaneous 
second appeal arises in connexion with 
the execution of a decree against a 
surety. The surety is the appellant. The 
question in this second appeal is whe- 
ther the execution application is barred 
by limitation. The first Court held that 
it was barred and in appeal this decision 
was set aside. The facts briefly are as 
follows : 

In the course of a suit prior to its 
termination an order for attachment be- 
fore judgment of the judgment-debtor’s 
properties was made by the Court. His 
moveables were attached by the Amin 
and were by him entrusted to the cus- 
tody of the appellant who executed a 
surety bond. After stating that the bond 
is executed by the surety, the document 
ends as follows : 

“ The said Amin put me in posses- 

sion of the said items of property of the value of 
rupees two hundred and fourteen. I shall there- 
fore produce the said items of property whenever 
called upon by the Court. If I fail ‘to so pro- 
duce, I and my heirs shall be bound by such 
orders as may be passed by the Court. To this 
effect is the security bond written and given.” 

Thenoccurs the signature of the surety. 
The bond is dated 7tb November 1921. 
The decree in the suit was passed on 7th 
September 1922. An application was 
put in by the transferee decree-holder 
respondent to recognize the transfer of 
the decree in his favour. On 7th No- 
vember 1925 the present application to 
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execute the decL’ee against the surety was 
tiled. 'The date oi the decree heini; 7th 


Septeniher 1922 it is clear that if Article 
1 Sl>, Idin. Act, a]i]>lies, the application is 


harred hy limitation. The first Court 
held that it was so liarred. In appeal 
the learned .lud.Lie held that the cause of 
action against the surety arose only on 
oth L^ecember 192o when in rest^onse to 
the application for execution he appeared 
hefore the Court and demurred to pro- 
<luce the property hy settiipu up the plea 
of limitation, ddie learned -1 ud^'c says 
that the cause of action on the bond as 
aeainst the surety did not arise until oth 

i ^ • 

December Jt)2o and therefore the api)li- 
cation is not barred by limitation. Ac- 
(•t)rdin,- to liiin the (luestionof limitation 
is Governed hv Art. 65, Tiim. .\ct, but no 
authority has been cited in support of 
that ])Osition. The learned dud^e’s rea- 
sonini* may he stated in his own words : 


“I'hc bond executed by respondent 2 Nvas a 
conditional one and the cause of action for en- 
forcing the terms thereof would arise only on the 
breach of its condition, viz., when the respondent 
fails or refuses to produce the property when 
called upon by the Court to do so. 'Jo an action 
on such a bond, Art. (>5, Ijim, Act, would be ap- 
plicable.” 

It seems to me that the reasoniuL^ of 

the learned JudL;o cannot he accepted. 

'I'iio (luestion is not when the cause of 

action would arise aeainst the surety. In 

mv view the conditional liability to bo 
% 

proceeded a^^ainst came into existence on 
the date of the security bond itself. The 
real question is when that conditional 
liability may be enforced by the decree- 
holder. Ho may enforce it under Article 
■182, liim. Act, within throe years from 
jtho date of the decree or within such 
other time as is allowed by the yavious 
proyisions of that article. Now clearly 
the present application is beyond three 
years from the date of the decree and no 

I * • • 

.other startiiyif point than tlm date men- 
tioned by the loarnedl2 ud'*o, yiz., oth De- 
cember 1925, has boon relied on before 
me. In my o[union the case is j^oyorned 
by the decision of this Court in \^eiiJ:ata 
liaiuja How y. Viniknto Rama Nara- 
simhaRao (l), (C. 2LS,A.Xo, 62 of 
on the J He of iho High Court), In 
that case also there was an attachment 
before judL^ment and a surety bond was 
executed under O. 21, K. 1:1 as in the 
present case. TTiero was no (|uesti(Ui as 

1. A I U 1916 -m — li 1 C S42=:n Mad 
509. 


to the applicability of Art. 182, Liin, 
Act, in that case. The application in 
that case being admittedly beyond three 
years it was assumed that it was barred. 
The arguments addressed related to the 
(question wliether the applications previ- 
ous to the application in question could 
be relied upon to claim an extension ol 
the ])eriod of limitation. Tlio learned 
counsel appearing for the respondent 
seeks to distinguish tliis case by saying 
that tlie terms of the security bond 
in ]^enlcata Banga Bow y. V enhaiw 
Bama Nara.^iviha Bow (l) are dilTerent 
from those of the security bond in the 
present case. It is true that in \ cnlcata- 
Banga Bow \ .Venhata Bama Xarasimha 
Boto (l) the surety explicitly makes him- 
self responsible for the discharge of the 
decree. In the present case there is no 
such explicit statement that he makes 
himself liable for the decree, hut the 


words used ai’e : 

‘T and my heirs shall bo bound by such orders 
as may bo passed by the Court.” 


[ cannot see any distinction between 
ibis statement appearing in the present 
security bond and the statement in the 
security bond in 1 cnhala Banga Bon'> \<, 
I'enkata Baviii Xa ni '^imlia Bow (1). 
A\ny orders that might he passed by the 
3ourt ’ would certainly include the de- 
:*rco wliicli may eyent-ually ho passed in 
bhe course of the suit. Then it is arguedi 
that the provisions of S. 145 will not re-1 
late to security l^onds executed under 
0. 21, R. 4 : 1 . No authority in support 
of this i)osition has been (luoted. On the! 
other hand invariably resort is had tO| 
S. 145, Civil r. C., for enforcing thej 


Judge also holds that the proper proce- 
dure for the decroo-holdor is to get anj 
assignment of the bond and institute a 
suit instead of proceeding in execution. 
According to the recent decision of thisj 
Court in SiWikiin ni Variar v. 1 asHdevcin' 
Xamtfudri pad (2) this position is no| 
longer tenable. Dor the above reasons I 
set aside the order of the lower appel- 
late Court and restore that of the Dis- 
trict Munsif with costs hero and in the 
Court below. The memorandum of ob- 
jections is dismissed. I make no order 


as to costs. 
P.U.S. K.S. 


Order set aside. 


2. A l R 1926 Mad 1006=97 1 C 7S7. 
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Kamesam and Madhavan Nair, JJ. 

(Sri Mirja llajaSri Pushavati) Ala\h 
N arayan Gajapath i 7‘a y— Petitioner. 

V. 

Konda Chinna Jocjxidii and others — 
Opposite Parties. 

Civil Misc. Petn. No. 1477 of 192S, 
Decided on Is-t October 1931, for a certi- 
ficate to appeal to His ^Majesty in Council, 
against decree of High Court in Appeal 
Suit No. 311 of 1923. 

(a) Civil P. C. (1908), S. no — Substantial 
cjuestion of law as botween parties to the 
case, and not merely of general importance, 
must exist to give right of appeal to Privy 
Council • 

The existence of a point of law by itself does 
not give a right of appeal to the Privy Council 
under S. 110. There must be a substantial 
ciuestion of law. The words ’^substantial ques- 
tion of law ’ do not mean a question of general 
impoitance but a substantial question of law as 
between the parties in the case. The question 
rnust be one in respect of which there may be a 
difference of opinion. 

A village A was granted, some time after the 
permanent settlement, by a zamindar O to D 
and others on condition of rendering service as 
palanquin bearers and the profits of the village 
were to be enjoyed in lieu of the wages payable 
in respect of such service. Subsequently C by 
a deed sold his zamindari “bearing boundaries, 
extents and other particulars detailed in the 
schedule annexed hereto” (the village in ques- 
tion not being mentioned in the schedule) to K, 
O thus not being at the time of sale owner of 
the village but only possessing a right of re- 
sumption in respect of the village. Later on C 
sold to S the entire remaining village of A 
assigned to D and others addressing a letter to 
them directing them to render service to S. 
Later on R purchased the village A in execution 
of a decree against and subsequently called 
upon D and others to render service to him pro- 
perly and gave them notice to quit. The Sub- 
ordinate Judge and the High Court in appeal, on 
construction of the deed in favour of Ky held 
that the whole zamindari was sold to K and 
there was nothing for R to purchase. During 
the pendency of the suit some of tlie defendants 
tried to compromise the suit with R and the 
petitions were filed in the first Court. The High 
"Court held that defendants being tenants under 
the Estates Land Act, any agreement b}^ which 
^nt was enhanced was not lawful under S. 187, 
Estates Land Act and hence the compromise was 
Illegal. R applied for leave to appeal to the 

HeZd ; that the petitioner B had a fairly argu- 
able question of law to argue before His Majesty 

in Council that the deed in favour of K and 

been misconstrued 
bj the High Court as also the question whether 

the compromise filed in the suit were illegal and 

were not valid in view of the Estates Land Act 

AIR 1927 P C no ; AIR 1928 P C 172 • 

23 All 227 and AIR 1928 All 61, Foil, ' 

[P 222 C 2] 


(b) Grant — Service grant — Sale of zaniin- 
dari does not give right to recover possession 
of village granted to third persons and not 
resumed . 

The sale of a mere zamindari may not cover 
the right to resume and to recover pos>ession of 
a village granted to third persons in return foj- 
service not in possession of the vendor ar.d as to 
which no order of resumption has been passed. 

[P 222 C 2] 

K. Bajah Ayyo.r and N. Venhatesd. 
Aijyangat — for Petitioner. 

P, Soviasundaravi — for (^iiposite 
Parties. 

Ramesamy J . — This is an ai)i)lication 
for leave to appeal to His IMajesty in 
Council against the judgment and decree 
of this Court in x\ppeal No. 311 of 1923. 
We are under the disadvantage of not 
being the Judges who disposed of the 
case. The petition happens to he posted 
before us as the learned Judges wlio dis- 
posed of tlie appeal liave now ceased to 
be Judges of this Court. On this giound 
we have had a fuller argument than usual 
on the facts of tlie case, but this was 
only for the purpose of making up our 
minds as to whether there is a sub- 
stantial question of law The value of 
the subject-matter of the suit in tlie 
Court of first instance is Rs. 12,000 and 
the value of the subject-matter in the 
appeal to His Majesty in Council would 
also be the same amount unless we can 
come to the conclusion that there is no 
substantial question of law in respect of 
a portion of the appeal. As the .judg- 
ment of this Court is a confirming judg- 
ment, the main point for our decision is 
whether there is a substantial question 
of law within the meaning of 8. 110, 
Civil P. C., and for this purpose I 
proceed to state the main facts and 
the matter in controversy between the 
parties. 

The suit was filed by the Kaja of 
Yizianagaram to resume the village of 
Annamarajuvalasa in the zamindari of 
Chemudu from the defendants who were 
Gadabas. The allegation of the plaintiff 
was that the village was granted some 
time after the permanent settlement by 
the then zamindar of Chemudu to the 
predecessors-in-title of defendants 1 to 
5G on condition of rendering service as 
palanquin bearers, and the profits of the 
village were to be enjoyed in lieu of the 
wages payable in respect of such service. 
If the allegations of the ijlaintiff can be 
made out, a grant under such conditions 
would be resumable. The Subordinate 
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eJiul^e of Vi/aL;apaiain who tried tlie suit 

found that there was a erant for service 

% 

on terms which make tlie f^rant resinn- 
able, Init he hold that it was not the 
whole villa'-io hut onlv the revenue tliat 
was the subject of the tyrant and there- 
fore resumaljle. lUit ai)a.rt from this ho 
dismissed the suit on the ground tliat 
the i)laintiff has no idght to resume. 
Some facts liave got to he stated for 
elucidating this point. I>y I'lx. 1 f, dated 
I2fh ^^arch 1889, the then zamindar of 
Chemudu sold his Chemudu zamindari, 

bearing tlio boundaries, e.xtcnts and other 
particular.-, detailed in tlie schedule annexed 
hereto,” 

the suit village not being in the schedule 
(which can only mean all that he then 
possessed in tiio zamindari) to the minor 
Zamindar of Kurupam, another perma- 
nently settled estate iti the same district. 
At the time of the sale tlio Zamindar of 
Chemudu was not the owner of the suit 
village, he having granted it to the de- 
fendants’ predecessors for service. All 
that lie had in respect of tho suit village 
was tho right of resum [)tion. Ilut it is 
not suggested that any order of resump- 
tion was passoil prior to tho sale deed. 
In 1892 tho Zamindar of Chemudu sold 

to K. Sur\ anaravaua Tatnaik and ano- 

• ^ 

ther hy hix. hi tho entire remaining 
village of .\nnamrajiivalasa assigned to 
13 palaruiuin hearers for performance of 
service, the s.ime being dcterminahlo at 
will and pleasure, and on tho same day an 
order was addressed to the prodccos- 
sors-in-titlo of the defendants directing 
them to render service to tho vendees: 
Ex. 1 j 1. Tho ahsenco of an order like 
Ex. E, at tho time of hlx. M, is signifi- 
cant. Later on, tho Eaja of Yiziana- 
garam purchased it in Court auction in 
execution of a decree against the said 
Suryanarayana L'atnaik who became the 
solo ow’nor hy sale eortificato and further 
deeds of transfer ending with tho sale 
deed hlx. \\ dated 8 th Soptemhor 1899. 
On 3()tli July 1907 tho Eaja called 
upon the defendants to render service 
to him properly and on 19th Dccomhor 
1907 notice to quit was given. Hence 
the suit. Tho Subordinate Judge and 
onai)i)eal tho learned Jud ges of tho High 
Court held on a construction of Fj\. 1-1 
that the whole zamindari w'as sold away 
to tho llaja of Kurupam and theroforo 
there \vas nothing for the llaja of Vizia- 
nagarani to purchase : but it seems to us 


that there is at least a fair point for the 
plaintiff to argue hefoio llis Majesty in 
Council that tho Zamindar of Oiemuclu 
could nob have sold by Ex. 11 what he^ 
did not possess at that time and that 
when ho sohl the whole of Chemudu 
Zamindari in 1889 he only sold sucli part 
of tho zamindari as he ])03sessed and to 
which he had title to convey. The sale 
of a mere zamindari may not cover the 
rigiit to resume and to recover possession 
of a village granted to third persons, not 
in the possession of the vendor and as 
to which no order of resumption had beeni 
passed . 

It does not ai)pear that tho Zamindar 
of Kurupam ever claimed any rights over 
tho village. It seems to us therefore that 
tho plaintill has a fairly arguable ques- 
tion of law to urge before His Majesty in 
Council that Ex. 11 and the subsequent 
transactions have been misconstrued by 
the learned Judges of the High Court. 
In connexion with the same matter the* 
Eaja’s advocate seems to have argued in[ 
appeal that the attornment to Surya- 
narayana Patnaik, the vendee of 1892, 
and the Raja of Vizianagaram amounts 
to recognition of tho Raja as the superior 
landlord of tho village. In dealing with 
this point the learned Judges say that 
this argument amounted to trying to 
make out title by adverse possession and 
estoppel hy reason of tho attornment, 
and they disallow tho point on the 
ground that it was not raised in the 
plaint. Tho petitioners now complain 
l)efor 0 us that it is not that they want 
to raise any case of title by adverse pos- 
session hut only they want to refer to 
tho non-enjoyment by tho Zamindar of 
Kurupam and tho later recognition of 
Survanaravana Ratnaik and tho Raja of 
Vizianagaram as superior landlords as 
moroly throwing light on tho sale deed 

•’ o o 

of 1889 and not as creating separate title 
and that their contention has been mis- 
understood by the learned Judges. Ife 
seems to us that there is something to 
bo said for tho petitioners in this matter 
also. 

Then there is another point, Some 
of tho defendants have compiomised the 
suit with tho Raja and petitions of com- 
promise were lik'd in the first Court. On 
tho ground that tho compromise ^Yas nob 
hcnoficial to tho minors tho Subordinate 
Jiulge did not grant sanction for the 
compromise. Tho learned Judges of the 
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High Court on appeal also say that the 
defendants being tenants under the 
Estates Land Act, any agreement by 
which the rent is enhanced w'ould not be 
lawful under S. 187, Estates Land Act, 
and therefore the compromise is illegal; 
but the petitioners urge that the Estates 
Land Act does not cover cases of land 
held on service tenure and there is at 
leist 'reasonable doubt as to whether 
the Estates Land Act covers this case. 
When there is a doubt as to the appli- 
cability of the Estates Land Act and a 
compromise for the purpose of settling 
that doubt for ever, the provisions of the 
Act cannot be applied for the purpose of 
showing that the terms of the compro- 
mise are illegal. If the applicability of 
the Act is admitted by both the parties 
a compromise in breach of the provisions 
of the Act may be illegal, but where the 
applicability itself is doubtful a com- 
promise to resolve that doubt, being one 
falling within the well-known jjrinciple 
that compromises of disputed or doubtful 
claims will not be closely scrutinized by 
Courts of law, w^ould be valid. It seems 
to us that this question also is fairly 
arguable by the petitioners. Undoubtedly, 
the two points above indicated are not 
questions of fact. Having regard to the 
rulings of the Privy Council in Haghu- 
nath Prasad Singh v. Deputy Commis- 
sioner^ Partabgarh (l) and Guran Ditta 
V. Ram Ditta (2), w'e think these are 
substantial questions of law in the case 
within the meaning of S. 110, Civil P. C. 
The orders of the Judicial Committee 
require us to state the questions of law 
in the case of a confirming judgment. 

* They are : 

(1) Whether having regard to the con- 
struction of the document. Ex. 14, the 
attornment after Ex. E and the subse- 
quent enjoyment, the title to the suit 
village is not ‘in the Eaja of Vizianaga- 
ram as opposed to the Eaja of Kurupam; 
and (2) whether the compromises filed 
in the suit are illegal and are not valid. 

Certificate will issue that the case is 
a proper one for appeal to His Majesty 
m Council under S. 110, Civil P. C., 
stating the questions. 

Madhavan Nair,J, — I agree. Of the 
two questions formulated by my learned 

1« AIR 1927 P C 110=102 I C 889 = 54 I A 
J26=2 Luck 93 (P C). x a 

2. A 1 R 1928 P C 172=109 I C 723 = 55 T a 
236=66 Cal 944 (P 0). 


brother for submission to the Privy 
Council I have no doubt that the second 
question is a substantial question of law^ 
As regards the first it has been argued 
that the question involved is merely the 
construction of Ex. 14 in the light of the 
circumstances of tlie case and that no 

substantial question of law” arises in 
the appeal ; but it seems to me that in 
construing the document a subsidiary 
question of some importance also arises, 
namely, w’hether, having regard to the 
fact the village in question has not been 
resumed by the Zamindar of Chemudu, 
can it be said that he has the powder to 
sell it ? and there is the further fact that 
the learned Judges w'ho heard the appeal, 
if I may say so respectfully have not 
properly appreciated, as pointed* out by 
my learned brother, one aspect of the 
appellant’s argument which, I think, has 
a direct bearing on the question. In 
these circumstances it is difficult to say 
that tlie question of law raised in point 
No. 1 is merely the construction of title 
deed. Ex. 14, and nothing more, and is 
therefore not a substantial question of 
law. No doubt the existence of a point 
of law by itself does not give a right of 
appeal to the Privy Council under S. 110, 
Civil P. C., as pointed out in Banarasi 
Prasad v. Kashi Krishna Narain (3). 

There must be a substantial question 
of law^ In RagliuJiath Prasad Singh v. 
Deputy Commissoner, Partabgarh (l) the 
Privy Council has said that these words 
do not mean a question of general im- 
portance but a substantial question of 
law as between the parties in the case 
involved. In Guran Ditta v. Bam Ditta 
(2) their Lordships held that the ques- 
tion wdiether a fixed deposit in a bank in 
the name of two persons payable to 
either or survivor w’as in fact payable to 
the survivor or belonged to the estate of 
the person w^ho originally supplied the 
money w^as a substantial question of law\ 
In Mathura Kurmi v. J agadeo Si 7 igh 
(4), follow^ed in Goicul Chand v. Sanwal 
Das {^) /it w^as pointed out by the learned- 
Judges that the question contemplated 
by this section (S. 110) must be one in 
respect of wEich there may be a difference 
of opinion. In the light of these deci- 

3. (1901) 23 All 227 = 28 I A 11 = 8 Sar 447 

(P C). 

4. A I R 1928 All 61=107 I C 33=50 All 208. 

6, A I R 1924 Lah 473 = 78 I C 417 = 6 Lah. 

260. 
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Madhavan Naik, j. 

(Cliarali) Tlainakrish naijya — IMaintilt 
A J) pel hint. 


V. 

( Yrlcsiofira pu) Soorayanaraijana Sarma 
— Defendant — Resjionilent. 

Second Apjieal No. 22S1) of 1227, De- 
cided on ihh'd January 1931, against de- 
cree of Suh'Judge, Narasai)ur, in A. S. 
No. 35 of 1927. 

Civil P. C. (1908), S. 35 — Costs are in dis- 
cretion of trial Court — High Court will seldom 
in terfere unless some principle is involved. 

Under S. 35 costs aie in the discretion of the 
trial Court, and unices a principle is involved on 
which the decision of the point is based tho High 
Court will very seldom interfere with the order 

in such case?. 

The guardian of a minor could not give an 
effective discharge and was not also a man of 
property. Hence the defendant on legal advice 
asked for* security from tho guardian, which ho 
lefused. The guardian lilod a suit and got a 
decree, hut no costs were allowed in tho lower 


Court. 

Held', that though the guardian’s refusal as to 
security alone was not a proper ground’ for rofiis- 
iug costs, yet in the above circumstances there 
was no indiscretion on the part of tho lower Court 
in refusing costs. [P 224 C 1, 2] 

G. Lakslnnanna — for .\ppellant. 

A. Saiyanara yana — for Rosiiondent. 

Judyvient . — Tho only (luestion in tliis 
second aiipoal is whether the plaintilT 
should have been awarded his costs of 
the suit by the lower Courts. Tho plain- 
tii'f is a minor appearing by his guardian. 
In favour of the plaintiff represented by 
this guardian a promissory note was exe- 
cuted by tho defendant. 'Uho guardian 
asked for tho money. The defendant 
refused to give it unless ho executed a 
security l)ond. As ho refused to pay 
money this suit was instituted. The 
plaintiff has been given a decree for tho 
amount, hut has not been given his costs. 
Under 8. 35, Civil P. C., costs are in tho 
discretion of tho trial Court, and \inloss 
la i)rinciple is involved on which tho 
Idocision of tho point is based, this Court 
very seldom interferes with tho order 
made hv the lower Courts. In this case 
both tho lower Courts have come to the 
same conclusion. One of tho reasons 
given by tlic api)elhite Court, that the 
guardian eaimut give an elTcctivo dis- 


charge and therefore the defendant isen-j 
titled to ask for security, may not be aj 
proper ground for refusing costs. But! 
the lower Courts on^the evidence findj 
that tho guardian is not a man of pro-- 
])erty and the defendant acted upon pro-| 
])er legal advice in insisting tliat securityl - 
should be given. Having regard to thesej 
circumstances, which are also relied uponj 
hy tho lower Courts, I cannot say thatj 
the di-^cretion of the lower Courts has* 
been wrongly exercised in this case. Ini 
these circumstances the second appeal is 
dismissed. In this Court each party will 

bear his own costs. 

r.u.S./li.V. Appeal disviissecL 

A. I. R. 1933 Madras 224(2) 

Lakshmana Rao, j. 


Venkaiaraina Ayyai Plaintiff Ap- 
pellant. 


Y. 

Somasundara V andayar Defendant 

Respondent. 

.\ppeal No. iOI of 1027, Decided on 
11th .\ugust 1931, against a\)pollate order 
of Dist. Judge, East Tanjore, D/- 13th 
December 192(1. 

Civil P. C. (1908), S. 47,andO. 21, R. 22— 
Application by legal representative of de- 
ceased judgment-debtor to set aside sale for 
want of notice under O. 21, R. 22 Sale is 
invalid only to the extent of applicant’s share. 

Where tho legal representative of a deceased 
judgment-debtor makes an application to sot 
aside an auction sale on the ground that ho was 
not served with tho requisite notice under 0.21, 
R. 22, the sale is not invalid entirely, but only 
to tho extent of the applicant’s share: .1 I R 
1931 Cal 555, Foil. [P 224 C 2] 

/!. Ganesa lye) — for Appellant. 

K. Balishya))) and T. R. S}'iuivas(iii . 
for Respondents. 

Judgineiii. — Tho view of the lower 
Courts that tho sale is void as against all 
the defendants is erroneous, and as pointed 
out in Sh)dsJi Cha)id)‘a Na)idi v. RahciU 
aaniessci Bibi (l) the sale will bo invalid 
only to tiio extent of the shave of the 
legal representative of tho deceased judg- 
ment, debtor who was not served with 
tho requisite notice under O. 21, R. 22, 
Civil Ik C. There is, on principle also, 
no reason for holding that the sale is 
void in its entirety: ami just as a decree 
may be had ])roportionato to tho shares 
of tho-o who have been imidoadod, a sale 
too can he uphold to tho extent of tho 
shares of those wlio wore duly se rved . 

~irTvTir u)3T Cal oTo—lSa l (ril7d=5S Cal 
825. 
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O. 21, R. 90, Civil P. C., is not appli- 
cable in so far as the petition is based on 
the absence of notice under O. 21, R. 22, 
and the sale will be invalid only to the 
extent of the interest, if any, of the de- 
ceased, defendant 7. It is however ur^i^ed 
that the sale was impugned on other 
grounds as well under O. 21, R. 90, and 
the matter lias not been inquired into. 
The order of the lower appellate Court 
is therefore set aside and the petition is 
remanded to the Court of first instance 
for disposal according to law in the light 
of the above observations. Costs up to 
date will follow and abide the result. 

P.R.S./r.M. Case remanded. 


A. I. R. 1933 Madras 225 

Yenkatasubba Rao and Reilly, JJ. 

Satrucherla Sivaskandaraju others 
—Appellants. 


V. 

Narasimha Pattamani and others — 
Respondents. 

Appeals Nos. 412 and 413 of 1930, Deci- 
ded on 5th October 1932. 

(a) Evidence — Statement given on oath musi 
be believed unless inherently improbable oi 
contradicted. 

Where there is nothing to show that a state 
meut is inherently improbable, it would be 
wrong to hold that a statement given on oath ii 
false, when not only it remains uncontradicbed 
but when the opposite party, who challenges it 
deliberately abstains from adducing evidence tc 
the contrary. [P 226 C 1' 

(b) Civil P. C, (1908), O. 21, R. 90— Irre- 
gularity in conduct of sale — Evidence of in- 
jury. 

When a sale is sought to be set aside on the 
ground of irregularity in conducting the sale, the 
applicant can show that the injury is the result 
of the irregularity not necessarily by direct evi- 
dence but by circumstantial evidence also 

[P 227 G 1] 

(c) Civil P. C. (1908), O. 21, R. 90— Seve- 
ral villages to be sold in one lot — Proclama- 
tion affixed in each village showing only that 
village as subject of sale is material irregu- 
larity. 

Where several villages were to be sold in one 

lot but the proclamation affixed in each village 

showed only the particular village as the subject 
of the sale : 

Held: that there was material irregularity 
within O. 2l, R. 90 but that the sale could not 
be set aside unless the judgment- debtor proved 
substantial injury by reason of this irregularity. 

fA\ n- -i x> 226 G 2; P 227 G 1] 

(d) Civil P. C. (1908), O. 21, R. 90-System 

of conducting sale from day to day and fixing 
date for bringing sale to end deprecated 

Conducting a sale from day to day and fixing a 
date for bringing the sale to an end does not ne- 
cessarily amount to material irregularity, but the 

system of conducting sales in such a mannei 
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must be condemned and deprecated. The defects 
of conducting sales from day to day explained. 

‘[P 227 0 1,2] 

IC . Pamciiiatha Shenaiy V, Govinda- 
chariy K. Krishnamurthi and B. V. 
Ramanarasu — for Appellants. 

Advocate-General and P. Somasunda- 
ram — for Respondents. 

Venkatasubba BaOy J . — The first ques- 
tion with whicli I propose to deal is, 
whether the judgment-debtors have sus- 
tained substantial injury withi n the 
meaning of O. 21, R. 90. If this point is 
answered in the negative, the considera- 
tion of the other questions raised be- 
comes unnecessary. In regard to the in- 
jury alleged, there is one puzzling feature 
in the case, to which I shall presently 
refer. But, apart from that, we have to 
decide w'hether the lower Court’s finding 
that no damage has been sustained is 
cojrect or not. The sale commenced by 
order of Court on 27th June 1928; leave 
to bid was granted to the decree-holders 
on 12th July and on the lastmentioned 
date an order was made directing that 
the sale was to proceed from day to day 
to the end of July. On 17th July the 
Zaminclar of Andra bid Rs. 2,50,000 foi’ 
each of the two lots. It may be men- 
tioned that the zamindar is a near rela- 
tion of one of the judgment-debtors. On 
31 st July there w^as no further bid made 
until the decree-holders offered for each 
lot a sum of Rs. 1,000 more. At 5 p. m. 
on 31st July the sale was concluded and 
the decree-holders were declared the 
purchasers, their bid for Rs. 2,51,000 for 
each of the two lots having been accep- 
ted by the Court. 

The sale proclamation was settled on 
17th April 1928. It may be mentioned 
that this estate had been for several 
years in the possession of receivers ap- 
pointed by the Court. At the time when 
the learned Judge settled the proclama- 
tion, he obtained the necessary informa- 
tion from the receiver then in charge 
and arrived at the reserve price. The in- 
come w'as about Rs. 22,000 a year, and 
the Judge fixed the value of the property 
as being 20 times the annual income. On 
that calculation, the reserve price was 
fixed at Rs. 2,25,969 for one lot and 
Rs. 2,12,888 for the other. At the sale 
by auction the price fetched was slightly 
higher than these sums. Not only was 
the sale advertised in the usual manner, 
but wide publicity was given by an. 
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nounccni6nts in vjxrious Isciding nG\\s- 
papers. may adopt another method 

for testini^ whether the amounts men- 
tioned in tlie proclamation astheiesei\e 
price were an under-estimate. One of tlie 
mortj'a^es in favour of the plaintift was 
Granted in 190(). The instrument of niort- 

~i 

t^a^e descrihes the property in j^reat de- 
tail; tlie name of each village is shown 
thare and the total income as stated in 
the deed was Its. 29,000, less peisheush 
Its. 9,000. In other words the net in- 
come of the properties as stated in the 
deed was Its. 20,000. Adojiting tliis test 
it cannot he said that there has been in- 
ade(iuacy in the sale price realized at tlie 
auction. 

Itut there remains the evidence of 
P. W. 5, on which very rightly Mr. 
Itamanatha Shenai, the learned counsel 
for the appellants, has laid much stress. 
P. \Y. T) is the standing vakil of the 
Andra Zamindar. He deposes that in his 
presence the zamindar proposed to the 
Hewan of Jeypore ottering to puichase 
one of the two lots for four and half 
lakhs, hut the Dewan w’as unwilling to 
])art with it for less than live lakhs. This 
witness’s statement is direct and uncciiii- 
vocal. If his evi<]ence was untrue, why 
was not the Dewan of Jeypore called to 
contradict him? i\Ir. Kamanatha Bhcnai 
says that in the absence of evidence to 
the contrary wo must acce])t the evi- 
dence of P. o. The learned Judge is 
alive to this dilViculty, but gets over it 
by finding definitely that this wit- 
ness’s evidence is false. I am afraid I 
must most strongly differ from this view. 
On wiiat material does the learned dudge 
liold that this witness cannot bo be- 


lieved? How is ho justified in coming to 


the conclusion that his ovidonco is per- 
jured? Wlioro there is nothing to show' 
|that tho statement is inherently improb- 
lable, it w'ould ho wrong to hold that a 
^statement given on oath is false, w’hon 
not only it remains uncontradicted but 
w hen the opposite party, who challenges 
it, deliberately abstains from adducing 
evidence to the contrary. In this case, 
whatever my conclusion may bo, I am 
definitely of the opinion that tho Judge’s 
finding, that V. W. Ti has spoken a false- 
hood, cannot and ought not to bo sup- 
ported. 

Put tho question still remains: Does 
the evidence of this w’itness go far enough 
to show' that there was an under-valua- 


tion? If his evidence be carefully read, 
the point emerges that what w'as then 
contemplated was not a direct purchase 
by the Andra Zamindar. The proposal 
seems to be that the purchase was to be 
made at the auction by the Dewan for 
the decree-holders and that ho was in his 
turn to sell one of the lots to the Andra 
Zamindar. Thus the sale that w’as con- 
templated w’as to be contingent upon cer- 
tain events, and, as the evidence shows, 
it was not to be even for cash. The Andra 
Zamindar, connected as he was with the 
judgment-debtors, would be prepared to 
pay a price, which the property would 
not fetch in the open market; to him it 
had a value which it might not have to 
others. The Dewan of Jeypore w’as well 
aware of that fact, and might well have 
tried to make what profit he could for 


the n\ortgagce. e cannot also overlook 
the fact that tho Andra Zamindar was 
not in a position to then and there 
complete the purchase. It w’ould not 
be very safe to act upon the statement 
of the Dewan of Jeypore as representing 
his considered opinion as to tho price 
of the property. Although the appel- 
lants’ learned counsel w’as entitled to 
comment and comment strongly on the 
fact that tho Dewan of Jeypore did not 
^’enturo to go into the witness-box and 
contradict l\ W. o, I am not prepared 
to infer from this omission that the 
stati'incnt as to tho ]U'ice in the pro- 
clamation was an under-estimate. 

This finding w'ould bo enough to dis- 
pose of those appeals. But I canriot 
help adverting to certain irregularities 
in tho conduct c^f the sale brought to 
our notice in the course of tho hearing. 
In tho lower Court several objections 

were taken by tho judgment-debtors, but 

it is regrettable that a most patent irre- 
gularity that occurred has not been 
noticed. The sale was ordered to be 
made in two lots, each lot comprising 
several villages. Tho proclamation was 
published in tho usual way, and, as I 
have said, tho sale was widely announced 
also in the leading newspapers. But 
tho decree-holders allixed proclamations 
of sale in each village, and tho fact hasj 
now come to light that ^Yhat was des-j 
cribed in each copy as the subject of the| 
sale, was tho particular village at which 
that copy was posted and not the lot of 
which that village was but a part. That 
it is a material irregularity within the 
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rule admits in my opinion of no doubt. 
If I was satisfied that the judgment- 
debtors have sustained substantial injury 
by reason of this irregularity I should 
without doubt have set aside the sale. I 
think it necessary in this connexion to 
notice one contention put forward by 
the learned Advocate-General. It is 
argued that only by direct, as opposed 
to circumstantial, evidence an applicant 
under O. 21, R. 90 can show that the in- 
jury is the result of the irregularity. 
This contention does not require serious 
notice. He has cited cases which can- 
not be held to be authorities on the in- 
terpretation of the rule as it now stands. 
As a matter of fact those very cases, I 
presume, have led to an important 
amendment of the rule by the legislature. 
In the view I have taken, this question 
of law does not assume any importance, 
but I have been obliged to refer to it on 
account of the contention put forward 
by the learned Advocate-General. As I 
pointed out in the course of the argu- 
ment, if the property to be sold is 1,000 
acres of valuable w^et land, say in the 
Godavari delta tract, and the proclama- 
tion describes it as dry land, would any 
Court insist upon direct evidence for 
proving that the injury is the result of 
this irregularity ? Or again, as has 
happened in one of the cases to which 
our attention has been drawn, if a sale 
announced to take place at 11 o’clock is 
held at 7, can nothing short of direct 
oral evidence satisfy the Court that the 
loss is due to that patent and obvious 
irregularity ? It is unnecessary, as I 
have said, in the view I have taken, to 
pursue this matter. 

Then remains another argument to 
which 1 must now advert. Mr. Rama- 
natha Shenai complains against the 
manner in which the sale was conducted. 
I must observe that the learned Judge 
attended to several matters in connexion 
with the sale with great care, but al- 
lowed the sale to spread over a long 
period; in fact he made an order, as I 
have said, that the sale was to continue 

from day to day from the 27th June to 
the 31st July. Mr. Ramanatha Shenai 
contends that it is wrong to fix a date 
for the terminating of the sale. I entirely 
agree. It is not only proper, but 
necessary, to fix the time when the sale 
is to commence; but what possible pur- 
pose can be served by fixing in advance 


the time when the sale is to come to an 
end ? The person or authority in con- 
trol of the sale must be free to decide, 
as the person most competent to do so, 
when the sale is to terminate. This 
fixing of time for the bringing the sale 
to an'end is allied to the pernicious sys- 
tem, to which I have adverted, that of 
directing the sale to be conducted from 
day to day. A sale by auction funda- 
mentally differs from a sale by private 
contract. In a private sale negotiations 
move slowly, the parties consult and 
deliberate at leisure; but in the case of 
an auction-sale investigations are made 
and inquiries are pursued beforehand; at 
the moment of the auction, the various 
bids offered in quick succession are in- 
tended to stimulate competition, and 
rapid decisions have to be made, and are 
made, on the spot. If the sale is leng- 
thened out (in this case the duration w^as 
over a month) the bidders, who are dili- 
gent enough to attend on the first day, 
may not care to attend on the second, 
and may never dream of waiting till the 
last; and the very object of adopting this 
method of sale w'ould be completely de- 
feated. Moreover, what prevents a per- 
son, who has made under the stimulus 
of competition a good bid from holding 
himself not bound by it when he finds 
that the sale is protracted and pro- 
longed ? It is not my intention to lay 
dow’n at once that the conducting of a 
sale in this manner necessarily amounts 
to a material irregularity, but I must 
most strongly condemn and deprecate 
the practice that has grown up. 

Lastly, I am not prepared to believe 
that the Andra Zamindar came to the 
Court on the 31st July after 5 p. m., 
with a bona fide desire to purchase the 
property. In the result the appeals fail 
and are dismissed. Ordinarily I should 
direct the unsuccessful party to pay the 
costs, but in this case to mark my dis- 
approval of the manner in which the 
case was conducted for the decree-holders, 

I deprive them of costs. Each party 
shall therefore bear his own costs, 

Beilly, /. — I agree with the result at 
which my learned brother has arrived, 
though I have reached it perhaps by a 
slightly different road. In the first place 
I should like to say that I agree with 
what my learned brother has said about 
the extraordinary prolongation of this 
sale, which began on 27th June 1928 and 
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WHS closed on 31st duly of that year, 
hei n-.; cont i nued Ironi dav today. That 
appears to me to de a very liad and 
unl)usifie-s lik'o way of conduetin.L; a 
( 'uui t-auction; and it is not the inten- 
tion, I think, of the Code of Civil Pro- 
cedine that an auction should he so con- 
ducteal, d’here are many obvious dis- 


advantages in such a method of conduc- 
tini; an auction. Pidders may come at 
the I'cyinning, as my learne<l hi'other has 
pointed out, and may y.oaway in despair; 
they cannot wait for weeks. Thev may 
charpco tlieir minds. Some, who have 
money at tlie hej^innin^ of the auction, 
ma> not have money at tiie end. Nol)ody 
at first considers the matter at all as 
serious: tlicre is plenty of time, and in- 
tend im^ bidders need not make up their 
minds what they are ^oin^f to hid. I 
a.^ieo that a Court-auction sliould not he 
conducted in that way. But in this case 
1 understand that no comj)laint has been 
made by the jud^nient-debtors on the 
ground ol the extraordinary extension of 
the sale. Their complaint, as put before 
us, has l)een rather that it was not ex- 
tended a little longer. In the circum- 
stances I do not think we can say tiiat 

4 

the sale is vitiated hv the length of time 
over which it was spread in this case. 
At any rate wo cannot c.ome to such a 
conclusion in favour of the judgment- 
debtors. 

J'lut it has been ur^ed before us that 
these two estates, which were put up for 
auction, were eventually sold much below 


their real value, that they were very 
much undervalued in the sale proclama- 
tion and that thereby substantial loss 
was caused to the judgment-debtors. In 
the sale-proclamation one of the estates 
was valued at Its. I^,25,i)b9 and the other 
at Jls. 2,12,H88; and it has not been dis- 
puted before us that tlio two estates 
are a pproximately e(iual in value. The 
learned District Judge in settling that 
l)roclamation ap|)ears to have taken a 
great deal of trouble and to have done 
liis best to arrive at a ])ropor valuation. 
A receiver had been in charge of these 
estates for a number of years, and his 


reports were considered with the details 
he gave about the rents to he obtained 
irom each village. The judgment-debtors 
were lieard and wore able to I'opresent 
everything they wislied against the valua- 
tion, which was eventually adopted l^y 
the learned Distrid. Judge. And besides 


this it happens that in the original 
mortgage deed of 190G the income of two 
estates was set out, the total being about 
Ps. 29,000, of which about Rs. 9,000 had 
to 1)6 paid to the Government as pesh- 
cusli. And the income so given was not 
only for the major parts of the estates, 
which were sold in this auction with 
which we are concerned, hut it also in- 
cluded the income of other parts of the 
estates, which extended up into the 
Agency hilU and which, we are told, 
have since l)een sold for about Rs. 59,000. 
So far tbere does not appear to be any 
reason to su i)i)ose that the learned J udge’s 
valuation as given in the sale-proclama- 
tion was too low. (After discussing 
the evidence of P. W. 5, a pleader 
piactising in Vizagapatam, His Lord- 
ship concluded). I think we must take 
it therefore that on the evidence there 
was an under-valuation of each of these 
estates in the sale proclamation and a 
considerable under-val nation. 

Does it follow that the sale is vitiated? 

I do not see any reason to su])pos 0 that 
tbere was fraud in the under-valuation. 
The District Judge did his best to arrive 
at a proi)er valuation of both the estates 
after hearing all the judgment-debtors 
liad to say. 1 do not see how fraud can 
bo made out in that matter. But so 
seriously to under-value property an- 
nounced for sale in such a proclamation 
is undoubtedly an irregularity. Can we 
say that that irregularity led to the 
estates being sold for less than what they 
would otherwise have fetched in this 
case? That in my opinion the judgment* 
debtors have been unable to make out. 
Those estates were advertised for sale in 
Court auction in a number of newspa])ers 
all over India, Thoro wore repeated 
publications in April 1928. Those ad- 
vertisements, which have been exhibited 
in the case, show that the estates were 
described sulliciontly ; it was stated that 
they were to be sold in two lots, one 
estate in each lot, and no valuation was 
given in the advertisements. Now, any- 
body who wished to bid for these estates 
or thought that it would j^erhaps bo pro- 
litablo for liim to bid at the auction 
which was advertised wouhl have to make 
inquiries as to what the value of the 
estate was. I do not think it at all pro- 
bable that people, who would bo likely 
to bid for these estates, would pin their 

faith in any wav to the value mentioned 
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in the Court’s proclamation. They would May, but that proclamation was inac- 
make, if they w^ere sensible people at all, curate. We find from the specimen pro- 
a very much more careful investigation clamations at which w^e have looked that 
than that ; they would pursue their in- what was put up in the villages in each 
quiries a great deal further. They would case was a proclamation that the sale 
inquire not only what was the rent to be would be held for tlie decree-debt. That 
obtained from the villages of the two was correct ; but the property described 
estates but what prospects tliere were of as for sale in each of those proclamations 
developing the estates and w'hat difficul- was the village itself and nothing more, 
ties w’ould be likely to face new' proprie- That w'ould undoubtedly be misleading 
tors, if they purchased them, and a great to anybody who paid any attention to it. 
many other things, wdiich could only be It was a very curious and careless irregu- 
ascertained by local inquiry. larity. But it has not been denied before 

There w^as ample time, as I have men- us, and it has not been denied at any 
tioned, for such an inquiry to be made : stage, that a proper proclamation, stating 
sale w'as begun more than two months that each estate w'ould be sold as a whole 
after it was advertised and it continued, in one lot, was duly published in accor- 
according to the extraordinary proce- dance with law; it w^as put up in the 
dure follow'ed, for about five weeks. Dur- District court-house, in the Collector’s 
ing that time everybody concerned had Ofifice and in the proper place in each of 
ample time to find out everything that the tw'o estates. Although no doubt 
could be found out about the estates. there was a proper proclamation made 
And I may mention that besides adver- in accordance w'ith all the prescribed 
tising the sale of these estates in news- rules in regard to the auction as it w'as 
papers a separate notice w^as sent to actually held, that is to say for the sale 
every zamindar in the Presidency. Za- of each estate in one lot, there were these 
mindars would no doubt be the people superfluous notices in the villages, notices 
who would be most likely to bid at the which w’ere both superfluous and inac- 
sale, and they w’ould certainly be the curate and would have misled anybody 
persons most likely to know what in- who had paid attention to them. But 
quiries to make about the value of such there is no evidence whatever that any- 
estates and how to push those inquiries body, who w^as at all likely to be a bid- 
through. Although these estates were der, ever imagined that the villages 
eventually sold in this auction for com- would be sold individually and not the 
paratively low prices Rs. 2,51,000 in estate in one lot each, 
each case, in the circumstances, I am not And in the absence of any such evi- 
at all satisfied that that was due to the dence we could not find, I think, that 
unduly low values entered in the sale the publication of these superfluous and 
proclamation. It has been suggested for inaccurate notices, as indeed they were, 
the judgment-debtors also that there v/as in the villages had any effect upon the 
some fraud towards the close of the auc- result of the sale. I do not wish it to 
tion in regard to the Dewan of Andra, be understood that the absence of dix'ect 
who was somehow prevented by the De- evidence in such a case as this, that is 
wan of Jeypore from bidding more than the evidence of some wdtness coming 
two and half lakhs for each estate in ac- before the Court and saying that he was 
cordance with his master’s directions. misled by sucli a notice as those which 
There is really no evidence in support of w'ere published in the villages, would in 
that suggestion, and it is destroyed I all cases prevent a reasonable inference 
think by the fact that the Dewan of being drawn that by such an irregularity 
Andra was still in the service of the in the publication of the proclamations 
amimlar of Andra when this case was substantial loss had been caused to the 

district Judge more than a judgment-debtors. Whatever may have 
yeai a er the sale. been declared in any decision to have 

s my learned brother has pointed been the law befoi'e what corresponded 
out in the course of the hearing before to R. 90, O. 21, Civil P. C., assumed its 
us a very curious feature of the case was present form, certainly it is not neces- 
discoveied^ namely, that in every village sary now to rule out reasonable inferences 
in the two estates a proclamation in re- from evidence in order to establish that 
gard to the sale was put up in April or_ an irregularity in the conduct and jiubli" 


230 Madras Pc’BLic Prosecutor v. Mayandi Nadar (Venkatasubba Rao, J.) 1933 


cation of a sale lias caused substantial 
loss. In this case however there is not 
only no direct evidence, but I see no 
sufficient j^round for an inference that 
the result of these sales was affected hv 
the inaccurate i>rocla?nations puiilishcd 
in the villa.^es. And, as I mentioned, 
tlie ]>ul)lication of these notices in the 
villa;,R3S was discovered in this Court. 
The jU(bi4rncnt-debtors said nothing about 
it at any stage and felt no grievance on 
this account. Indeed it would be a pro- 
j)er objection, which their opponents 
iniglit well raise, that the point was 
never taken by the judgment-debtors in 
their petition to the District Court, that 
it was not taken in the grounds of appeal 
hero, and that, until it had iieon noticed 
liy us accidentally during the course of 
the licaring of this appeal, the judgment- 
debtors would have known nothing about 
it. There is no reason to interfere with 
the sales on that account. 

There is one other matter to which 
^Ir. Pamanatlia Shenai referred as being 
of some importance. He objected to the 
eventual closing of this long-protracted 
sale at 5 p. m. on 3 1st July 1928. Tlie 
Judge had ordered that the sale should 
be continued until 81st July of that 
year. That was long enough. But it is 
suggested liy ^Ir. Rainanatlia Shenai 
tliat we ought not to understan! tho 
order that the sale was to continue till 
3Ist July as meaning that it should stop 
at the end of court hours on that day, 
but that it should have been continued 
until some unsi)ecified hour in the night. 

I can see no basis whatever for any such 
suggestion. It is urged that the Zamin- 
(bir of Andra came to the court-house 
after A p. m. on 3Ist .luly anxious to 
make some belated bid for these estates. 
If he did intend to bid at that hour, ho 
had nothing to com])lain of when ho 
found that tho sale had stopped, as it 
was obviously intended that it should 
stop, at tho close of tho court hours on 
3ist July. Tho judgment-debtors can 
have no reasonable grievance whatever 
in the fact that tho sale at last came to 
an end when tho v'orking court hours for 
31st July ended. In my o])inion there 
wore irregularities in this case and some 
very curious irregularities, but there is 
no suhiciont reason why we should inter- 
fere with the decision of tho District 
Judge. I agree that these appeals should 
1)0 dismissed, and I agree also with tho 


order which my learned brother has pro- 
posed as to costs. 

p.r.S./k.S. Appeals dismissed. 
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Venkatasubba Rao, J. 

Public Prosecuto) — Appellant. 

v. 

M a i/an di Na d a i — Acc used. 

Ci irninal Api)eal No. 590 of 1931, De- 
cided on 4th November 1931. 

(a) Criminal P. C. (1898), S. 417 — Govern- 
ment must sparingly use right of appeal 
against acquittal. 

Thfi right of appeal against an acquittal vested 
in the Crown, should ho used sparingly and with 
circumsj)ection. [P 230 C 2l 

(b) Penal Code (1860), S. 193 — Though 

perjury is offence every perjurer should not 
be charged. 

Perjury is a concomitant of a Court of law, the 
question always being one of degree. Every act 
of perjury is in strict law an offence, but it does 
not follow that -on that account every perjuror 
should bo charged. [P 230 C 2] 

Judgment . — It is an accepted maxim| 
tliat the riglit of appeal against an ac-| 
(luittal vested in the Crown should bo| 
used sparingly and with circumspection. | 
In tlio lu’csent case, if the Sessions 
Judge, instead of acquitting the accused, 
bad imposed upon him a nominal fine 
the requirements of the hiw would have 
l)een satisfied. But on this purely 
technical ground this appeal should not 
liave been filed. Tho ohsorvations of the 
learned Judge aro no douht strong but 
by ■ no means stronger than tho facts 
waiuant. I say nothing regarding tho 
conviction of tho tliicf himself, hut this 
])rosecution, there can he no doul)t, was 
illconceivcd. Suppose a man is being 
tried on a capital charge and his wife is 
forced into tlio witness box by the Crown, 
is she to take her trial for perjury on the 
score that, in screening her husband she 
has given false evidence? Perjury is a 
concomitant of a Court of law, tho ques- 
tion always being one of degree. Every 
act of ])erjury is, in strict law, an olloncel 
hut it does not follow, that on that ac-^ 
count every perjurer should he charged.! 
The police, I should have expected, would 
have ])rofitcd by tho remarks of the 
lower Court, which in my opinion, were 
])ortinent and rightly made. Tho Gov- 
ernment s iiositiou is dillerout from that 
of a private party and this appeal, as I 
have said, sliould never have been filed, 

and it is dismissed. v 

p.r.S./r.v. Appeal dismissed. 
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Jackson, J. 

Zamindar of Khallikote — -Petitioner. 

V, 

Sivaram Bevarta Patnaih and others — 
Opposite Parties, 

Civil Pevn. Petn. No. 531 of 1930, 
Decided on 2nd November 1931. 

(a) Madras Estates Land Act (1908), S. 75 
— Collector deciding rent payable in cash — 
Question whether rent is payable in cash or 
kind is not res judicata. 

Although a Collector acting under S. 75 de- 
cides that the rent is payable in cash, the 
question whether the rent is payable in cash 
or kind is not res judicata in subsequent pro- 
ceedings: 32 I C 706, JPoll, [P 231 C 1] 

(b) Civil P.C. (1908) Ss. Hand 115— High 
Court cannot interfere with wrong decision 
on point of res judicata. 

A Court has jurisdiction to decide wrongly 
and it can decide wrongly over a point of res 
judicata and the High Court has no jurisdiction 
to interfere under S. 115 in such a case: 11 Cal 
6 and 11 Bom 488, Bel on.\ AIR 1921 Mad 195, 
Vist, [P 231 C 1] 

C. Samhasiva Rao — for Petitioner. 

B. Jaganiiadha Das — for Opposite 
Parties. 

Judgment. — The learned District Judge 
has held that the question whether rent 
is payable in cash or kind is res judicata 
since the Collector acting under S. 75, 
Madras Estates Land Act, decided in a 
previous proceeding that the rent was 
payable in cash. Probably in the light 
of Talagapu Tavudu v. Zamindar of 
Tarla (l), this is not res judicata ; but 
the question still remains whether this 
Court can interfere under S. 115, Civil 
P. C. It is one of those hard cases which 
raise the question whether a Court has 
jurisdiction to decide wrongly, which 
lundoubtedly it has, and that it can de- 
cide wrongly over a point of res judicata 
is held in Amir Hassan Khan v. Sheo 
Baksh Singh (2) and Amritrav Krishna 
V. Balakrishna Ganesh (3). The peti- 
tioner relies upon The Midnapore Z amin- 
dary Co., Ltd. v. Muthappudayan (4), 

' but there it was held that this Court 
would interfere where an applicant had 
been denied locus standi. In this case 
there was no denial of locus standi and 
consequent refusal to exercise jurisdic- 
tion. It must be found that no petition 
lies under S. 115, Civil P. C. 

P.R.S./r.m. Petition dismissed. 

1. (I9l6) 32 I 0 706. 

2. (1885) 11 Cal 6=11 I A 237 (P C) 

3. (1887) 11 Bom. 488. 

4. A I R 1921 Mad 195=62 1 0 337=44 Mad. 

534. 
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Madhavan Nair, J. 

Thangachi Ammal — Petitioner. 

V. 

Mohamed Moideen Maricair — Oppo- 
site Party. 

Civil Revn. Petn. No. 365 of 1932, 
Decided on 4th October 1932. 

^Court-fees Act (1870), Ss. 7 (4) (a) and 
7 (5) — Suit by vendor to set aside sale deed 
and for recovery of possession of property — 
Court-fee for relief for possession is not 
necessary. 

In a suit by vendor for setting aside a sale 
deed and for recovery of possession of the pro- 
perty covered by the deed, it is enough if the 
plaintiff pays court-fee for cancellation of the 
deed under S. (7) (l) (a). The claim with regard 
to possession of the property is only ancillary 
to the setting aside of the deed and hence no 
court-fee under S. 7 (5) need be paid for the re- 
lief for possession : AIR 1926 Mad 96, Rel. 
on\ A I R 1932 Mad 605 and A J R 1915 Mad 
550, Ref, [P 232 C 1, 2] 

K. S, Desikan — for Petitioner. 

K. S. Champakesa Ayyangar — for Res- 
pondent* 

Judgment. — The plaintiff is the peti- 
tioner. The question raised in the case 
is whether the court-fee paid by her is 
sufficient. The suit was for cancellation 
of a sale deed executed by the plaintiff 
and for recovery of possession of the land 
and mesne profits. The consideration for 
the sale deed was Rs. 2,750. The peti- 
tioner paid court-fee for the cancellation 
of the sale deed on the amount of the 
consideration specified in the deed under 
S. 7 (4) (a), Court-fees Act. She also 
paid court-fee on the mesne profits. The 
defendant’s contention is that the peti- 
tioner should pay court-fee in respect of 
the claim for possession of the property 
also. The point for decision is whether' 
the plaintiff is bound to pay court-fee in 
respect of the claim for recovery of pos- 
session of the land from the defendant. 
The lower Court held that the plaintiff 
should pay court-fee for possession as 
well under S. 7 (5), Court-fees Act. S.7 (4), 
Court-fees Act, has been amended in 1922 
and Cl. 4-A has been newly introduced 
by the amendment. It states : 

“ In a suit for cancellation of a decree for 
money or other property having a money value, 
or other document securing money or other pro- 
perty having such value,” 

the court-fee should be calculated 

” according to the value of the subject-matter of 
the suit, and such value shall be deemed to be 
etc.” 

Prior to this amendment suits like the 
present one fell under S. 7 (4) (c) ; that 
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is, for iHir|)osos of court- fee sucli suits 
wc'o corisiflercd as suits to olitaiti a 
(led aratory decree or order where conso- 
quontial relief is pi-ayed. It is not dis- 
))uted that the j)Iainlirf has to pay coui't- 
lee so lar as the settini^ asiile of the 
sale dce<l is concerned under Cl. 4-.\ of 
the section. The only (iuestion is whe- 
thoi- besides payin-' court-fee under Cl. d-A 
jthe ])eti t ioner shou 1 d he compelled to pav 
^court-foe under S. 7 (5) also. No deci- 
jsion directly hearin^^ on the point lias 
|hecn hrou.L*ht to my notice. Thou.L;h tlie 
question has not been specilically de- 
coded in any case, some decisions of this 
Court may with advantage he referred to, 
those being In rc Lakshni i Animcil (l) 
and V enkd tiiHi Vii Jiao v. Sa tjfana rnyaiia- 
murtJn/ {2). Of these two the first one, 
l7i rc Lakshnii Ammal (1), is very mucli 
like the present case though the parti- 
cular point now argued does not seem to 
have been specifically raised in that case. 
The present suit, as I have alreaily 
stated, is one by a \'endor to set aside a 
sale deed and for the I’ccovery of posses- 
sion of the property covered by the deed. 
The suit In re LaksJimi Ajnmal (l) was 
by the vendee. That was also for setting 
aside a sale deed. The relief asked for 
was the return of the consideration and 
some damages. It was argued in that 
case that the suit should he valued as 
one falling under S. 7 ( l) (c), i. o., for the 
purpose of court-les it should lie treated 
as a suit for a declaratory decree where 
conse(iuential relief is prayed. Having 
regard to the prayer for cancellation of 
the document and the new amendment 
introduced by the legislature in 
Devadoss, d held that the suit should 
he valued under S. 7 Should it he 

valued also under S. 7 (5) with regard to 
the ladiirn of the money does not seem 
to h ave been specifically argued. But it 
was urged that under S. 7 ( l) (c) the 
])laintill is hound to \jilue the relief 
sought lor at Rs. 1,‘]()(), i, o. the amount 
so claimed. With regard to this argu- 

inont the loarne<l Judge pointtvl out: 

tlio tnain rtdiof c-l;iiiiuul is really (he setting 
jisidi? of the convevanco and tlu* elaiin fvn* money 
is ojio ancillary to it. To such eases S. 7 (l) (e) 
lias no ap{)!icalion . ” 

And then the learned Judged held that 
tlie niiw clause applied to this case. In 
the s line way it may he said in this case 
Ulso that the (daim \vith reganl to tho 

1. .A I H r.)2G M;ul fc 7'2 h 

2. A I U 1032 .^^a(l dO') — I h) I 0 :U7. 


possession of the property is ancillary to 
the setting aside of the document and if 
so, 8. 7 (4-A) is the only provision under 
whi(di tlie court-fee Ins to he levied. In 
iasi ra Rao v. Satyanarayana- 
VI nr thy (2), a decree was sought to be 
set aside and ])ossepsi(jn as a result of 
such setting aside of the decree was also 

A 

a-’ked for. The learned Judges held that 
the case fell under both S. 7 {4-A) and 
S. 7 (o). But they did not say that both 
the provisions applied to the case and 
that the plaintiff should pay court-fee 
under the two provisions. No doubt the 
point was not specifically raised in the 
case as I have already pointed out. Some 
sui)port for tho position contended for by 
the petitioner may be found in Raja^ 
gopal V. Vi ja yaragliavalu (3), though the 
question of court-fee in that case arose 
before tlie amendment of the Act in 1922. 
That was a suit for a declaration that a 
certain decree was of no legal effect and 
for possession of the properties. Under 
the lu’osent Act tho suit would be one 
for cancellation of tho decree and for 
possession of tho properties. Tho learned 
Judges in the course of their judgment 
])ointod out with reference to tho claim 

of ])ossession in tluit case that 
“ possession is not jiskocl for on any other ground 
than that the decree in execution of which it 
was lost, should be declared invalid ; and it is 
therefore asked for consequently on the grant of 
dccla ration.” 

Using a similar language it may be 
said in the present case that possession 
is not asked for on anv other ground than 

that the silo deed by the execution of 

% 

which it was lost should he sot aside and 
it is therefore asked for consequently on 
tlie soHing aside of the sale deed ; or in 
other words as mentioned by Devados, 
J., In rc Lal'shvii Aviynal (l) the claim 
with respect to possession is only ancil- 
lary to the main claim which is the set- 
ting aside of tho sale deed. For tho aboye 
reasons I am of opinion that in this case 
tho ])etitionor need not pay court- fee on 
tho relief with regard to possession. Tliej 
order of the lower Court is set aside with! 
costs here and in tho Court below. 


P.U.S.; K.S. 


Order set aside. 


3. A I U 1016 Mad 650 = 38 ]\h\d IPSl = 25 
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Beasley, C. J. akd Reilly, J. 

Kallam Narayana — Appellant. 

V. 


Emperor — Opposite Rarty. 

Criminal Appeal No. 98 of 1032, De- 
cided on 25th April 1032 

(a) Evidence Act (1872), S. 27 — Statement 
leading to discovery of articles is admis- 
sible. 

Statement leading to discovery of bidden arti- 
cles is admissible under S. 27 even though made 
in the presence of the police ; 14 Bovi 260 

{F B) and AIR 1926 Mad 638, Rel on. 


[P 234 C 2] 

(b) Evidence Act (1872), S. 114 — Duty of 
Judge or jury drawing presumptions or in- 
ferences from evidence axplained — Criminal 
P. C. (1898), Ss, 298 and 299. 

In making presumptions of fact or in drawing 
inference of fact from evidence a Judge or a jury 
must always have regard to all the known facts 
of the case. And that they must do because 
they are required to decide on all questions of 
fact as reasonable men. To attempt to isolate 
a particular fact or group of facts from surround- 
ing circumstances and to discuss the logical in- 
ference may be useful mental exercise ; but it is 
wholly out of place in a judicial decision : 
AIR 1932 Mad 343, Foil, ; A I R 1926 Mad 
638, Expl. [P 2.^5 C 2 ; P 236 C 11 

It is not the law that the Judge or jury must 
be certain that no other explanation of the facts 
is possible before they find the accused person 
guilty. But if their inference is that he is 
guilty it must be a reasonable inference, reached 
with due regard to all the circumstances and 
with such care and assurance as a reasonable 
man would think necessary before he drew an 
important inference in his own most serious 
affairs. [P 236 C 2 ; P 237 C 1] 

Accused, who was under arrest for murder, ad- 
mitted to the police while they were investi- 
gating into a murder of a girl that he along with 
the other accused buried all the ornaments miss- 
^^8 from the person ofdhe murdered girl and pro- 
duced them from a place very near where the 
girl was murdered. Neither then nor at any other 
time did he give any explanation of his con- 
nexion with the ornaments: 


Held : in the above circumstances the Court 
was entitled to draw the reasonable inference 
that the accused has taken part in the murder : 
AIR 19-2 JlacZ 748, Dist. \ 13 MadA2Q\ 12 
J C 652 and 21 / C 156, Ref. [P 237 C 2] 

^ (c) Oriminal P . C. (1898), S. 342 — Accused 
defended by counsel — Failure of Magistrate 

questions is immaterial. 

^ Judge under S. 342 is a very 
and a duty which has to be per- 
greatest caution so that without 
flavour of cross-examination, with- 

to accused 

ao.inof 1 i hicuself, the important points 

against him may be brought to his notice and 

he may have an opportunity of explaining them. 
The task IS such a difficult one that, wLn the 
accused is represented by counsel, it is often in 
his interest that the Judge should formally 
comply with the section by asking a general 
question and then leave the accused’s counsel to 


offer explanations on his behalf in the wav most 
favourable and least dangerous to him. Hence 
where an accused is defended by counsel, the 
failure of the Magistrate to put explicit ques- 
tions beyond asking a formal general question as 
to what he had to say does not vitiate the trial 
especially when the accused is not prejudiced by 
such examination. [P 238 C 2] 

(d) Criminal P. C. (1898), S. 162 — State- 
ment made by witness to police in course of 
investigation cannot be used to corroborate 
witnesses’ evidence — Evidence Act (1872), 
S. 145. 

Statements made by a witness to the police in 
the course of the investigation of a case can 
never be used to corroborate the witness’s evi- 
dence ; and, if the written record of what a 
prosecution witness has said to the police is to 
be used to contradict him under S. 162, Criminal 
P. C., it must be proved and used in accordance 
with the provisions of S. 145, Evidence Act. 

[P 239 C 1] 

(e) Criminal P. C. (1898), S. 367 — Judg- 
ment should not be unnecessarily long. 

A judgment should not be too long with a num- 
ber of repetitions. It should set out the effect 
of the evidence fully, the accused’s case, the at- 
tacks which are made upon the evidence by 
either side, the Judge’s own criticisms of it and 
the reasons for his conclusions. [P 239 C 1] 

S. Vepa — for Appellant. 

Parakat Goviiida Menon for Public 
Prosecutor — for the Crown. 

Reilly^ J . — Accused 1 in this case, the 
appellant before us, a boy of 16, has 
been convicted of murdering Ambama. a 
girl of 12-14, at Amaravathi on 30th 
September 1931. Accused 2 in the case, 
who was charged w’ith the same offence, 
was acquitted. 

There is undisputed evidence that 
Ambama, who lived at Amaravathi with 
her mother, P. W. 1, w'as at her mother’s 
house soon after dark on the evening of 
30th September : she then went to the 
adjoining house, where P. W. 3 lives : 
about evening mealtime she w’as missing; 
her mother and relations searched for 
her all night but did not find her : early 
the next morning her dead body w’as 
found in a ruined and deserted fort at 
Amaravathi ; death had been due to 
strangulation, part of her sari having 
been tied tightly lound her neck w’ith 
four knots ; there w'ere three incised 
wounds, described by P. W. 10, the Sub- 
Assistant Surgeon, who examined the 
body, as muscle-deep,” one above the 
navel, one on the left side of her abdo- 
men and one on the back of her left 
wrist ; there were also indications that 
she had been raped ; a pair of silver 
anklets, two pairs of gold plated copper 
bangles and a gold bead necklace, worth 
in all Rs. 45 — 50, which Ambama had. 
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been weaving on the previous evening 
and was in the habit of wearing, were 
missing from the body. P. Ws. 2 and 4 
have given some evidence against the 
appellant, which the learned Sessions 
Judge i-egards as quite untrustworthy 
and which it is not suggested for the 
Public ih'osecutor w'e should treat as of 
any value. P. W. d, a lamp-lighter, has 
given evidence that, while he was light- 
ing lamps on the evening of 30th Sep- 
tember, he saw Ambama going alone 
through tlie bazaar towards a temple, by 
which lie appears to mean the temple 
olose to the ruined fort, where her body 
was found next day. P. W. 3 says that 
about sunset on the evening of 30th Sep- 
tember Aml)ama came to her house to 
play, as she used to do, and that, while 
-they and others were playing Ambama 
went away saying that the appellant was 
calling her. 

The evidence against the appellant is 
•that on the morning of 4th October, after 
he had been arrested, he said in the pre- 
sence of tlie Inspector of Police, P. W. 7, 
the Sub-Inspector, P. W. 15, the Village 
Magistrate, P. W. 8, and P. W. 9, an as- 
sistant karnam, that lie and accused 2 
had hidden Arabama’s ornaments in the 
fort and that he would show them; what 
he said was recorded in Ex. B, which 
was signed by P. Ws. 8 and 9 and 
others ; then they all went to the fort, 
and at a spot about 25 feet from 
•the place where the body had been 
found the appellant removed some 
tiles and took out the earth, in which 
they had been buried, a pair of silver 
anklets and two pairs gold plated ban- 
gles, which have been identified as those 
Ambama had been wearing. The re- 
covery of these things is recorded in a 
later part of Ex. B, which is again 
signed by P. Ws. 8, 9 and others and at 
tliis place also by the Sub-Inspector. 
The evidence of what the ajipellant said 
and did on that occasion has nob boon 
recorded in the witnesses’ depositions 
in the Sessions Court as fully and expli- 
citly as it should have been. But what 
I have mentioned is the elToct of their 
depositions and of ]<lx. B. That the 
appellant said and did what I have 
inontionod is not now disputed; nor is it 
disputed that the anklets and bangles 
tlien ])roducod by him, ^[. Os. 1 and 2, 
are the anklets and bangles which Am- 
iiama was wearing on the evening of 


30th September. And of neither his 
production of the ornaments nor his 
statement that he and accused 2 hid 
them has the appellant ever offered any 
explanation. At the trial he merely 
denied them. It has been contended for 
the appellant that evidence of his state- 
ment that he and accused 2 hid the 
ornaments in the fort is not admissible. 
But that part of his statement distinctly 
relates to the discovery of the ornements 
and is admissible under S. 27, Evidence’ 
Act: cf. Queen^Empress v.Nana (l), and 
the opinions of all the Judges in Segai- 
muthu Padayachi v. Emperor (2). What 
is much more seriously contended is that 
the production of the ornaments by the 
appellant and his statement that he and 
accused 2 had hidden them provide no 
ground for inference that he murdered, 
or took part in the murder of, Ambama. 
It is suggested that from the appellant’s 
possession and hiding of the ornaments 
no more serious inference should be 
drawn than that he stole the orna- 
ments. !Mr. Vepa for the appellant has 
relied on the opinion of Wallace, J., in 
SogaimiUlm Padayachi v. Emperor (2), 
with whom, when the difference between 
Wallace and Devadoss, J3., was referred 
to him, Spencer, J., agreed. In tha 
case there was evidence that the Pan- 
darasannadhi of a mutt had been mur- 
dered and that some jewels, currency 
notes, etc., belonging to the murdered 
man or to his mutt wore produced by the 
accused after making statements admis- 
sible under S. 27, Evidence Act, that 
they had buried them. The accused 
offered no explanation how they came 
to bo in possession of tbo things; but 
Wallace, J., refused to draw an inference 
that they had taken part in the murder. 
I gather from the report that the things 
recovered were buried by the accused at 
a considerable distance from the mutt 
where the murder was committed. It 


appears that none of the things was on 
the person of the murdered man at the 
time he was killed, that there was no 
evidence that they were in the mutt at 
the time of the murder, that there was 
no evidence that they were missing when 
the murder was discovered and that 
there was evidence that, after the murder 
Nvas discovered and before the loss of 


1 . 

2 . 


(1R90) 14 Bom 260 (P B), ^ ^ ^ 

A I K 1926 Mad 638 =93 I C 42=27 Cr L J 

394=50 Mad *274. 
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these things was discovered, the jewel 
room of the mutt, in which they had 
been kept, was raided by people of the 
crowd who came to the mutt after the 
murder was discovered. With respect 
it appears to me clear that Wallace, J., 
was right in that case in refusing to 
draw from the production of the jewels 
and notes hy the accused and their ad- 
missions that they had buried them an 
inference that they had taken j^art in 
the murder of the Pandarasannadhi. 

Mr. Vepa however relies not on the 
actual 'decision in that case, but on pas- 
sages in the judgments of Wallace and 
Spencer, JJ. In Wallace, J’s judgment 
he says: 

“In such a case I am confiden<^i that neither 
law nor justice justifies the hanging of a man 
simply because he does not plead guilty to being 
a thief or a receiver of stolen property. The 
Oourt has to be satisfied, not merely that the 
thief could not have come into possession of the 
property unless murder has been committed, 
but also that he could not have come into pos- 
session of the property unless he himself has 
taken part in the murder or was party to it.” 

Spencer, J., expressed agreement with 
the first of those sentences and also said: 

“When the charge is that the accused com- 
mitted murder or theft in a building or both, is 
it legitimate to presume that the accused are 
guilty of the more serious ofience of murder 
because they are unable or unwilling to explain 
their possession of stolen property? I think the 
answer must be that, if there is other evidence 
to connect the accused with the death of the 
murdered man, a jury, or in this country a 
Judge, may find upon circumstantial evidence 
that he is the murderer. But when the un- 
explained possession of the stolen property is 
the only circumstance appearing in the evidence 
against an accused charged with murder and 
theft, the accused cannot be convicted of murder 
unless the Court is satisfied that possession of 
the property could not have been transferred 
from the deceased to the accused except by the 
former being murdered.” 

With great respect these general state- 
ments do not appear to me to have been 
necessary for the disposal of the case in 
which they were made. But it must be 
remembered that the first sentence quo- 
ted from Wallace, J’s judgment begins 
with the words. **In such a case,’’ mean- 
ing such as the one with which he was 
dealing; and I do not think it was fair 
to the learned Judge to quote the rest of 
the sentence, as Spencer, J., did omit- 
ting those very important qualifying 
Avords. But with the greatest respect I 
do not understand why the sentence even 
with those qualifying words appears in 
the judgment. I do not understand 


why any reference to the nature of 
the punishment which may follow should 
he brought into a discussion of the 
inference of fact to be drawn from cer- 
tain evidence. And, as for convicting a 
man of murder in such a case or in any 
case “simply because he does not plead 
guilty to being a thief or a receiver of 
stolen property,” no one can seriously 
suppose that any such question ever 

arose. And the statement that : 

the Court has to be satisfied not merely that 
the thief could not have come into possession of 
the property unless murder has been committed 
but also that he could not have come into posses- 
sion of the property unless he himself has taken 
part in the murder or was privy to it,” 

whether intended to apply generally or 
only to the case with which the learned 
Judge was then dealing, was I venture to 
think, a serious over-statement. When 
it is the duty of a Judge or a jury to 
draw from evidence a reasonable infer- 
ence, it is not their duty to find that 
there was no conceivable possibility other 
than the conclusion which they reach. ^ 
It is not possible for reasonable men to 
conduct the affairs of life or to make 
judicial decisions on questions of fact 
with mathematical certaint^^. And again 
with the greatest respect Spencer, J’s 
remark as to what can be done : 

“ when the unexplained possession of stolen pro- 
perty is the only circumstance appearing against 
an accused charged with murder and theft,” 

does not appear to me to be helpful apart 
from the fact that it is inconsistent with 
the latter part cf the same sentence. 
We are here dealing wdth inferences of 
fact and presumptions of fact within the 
principle of S. 114, Evidence Act. It is 
often instructive to observe what infer- 
ence other Judges have thought 'proper 
to draw from certain evidence or what 
assumptions or presumptions of fact 
they have thought fit to make in certain 
circumstances. But outside the sphere 
of presumptions of law’ it appears to me a 
waste of w’ordsand effort for any Judge or 
Court to attempt to lay dow’n by general 
ruling, or even to express general opin- 
ions, what inferences may or may not be 
drawn by other Judges from other facts 
in other cases. That is a matter w'hich 
Anantakrishna Ayyar and I had to dis- 
cuss recently in Bommadevara Ghaya- 
demma v. Venhataswamy (3). There is 
one general rule which must never be 
forgotten, namely, that in making pre- 
sumptions of fact or in drawing infer- 
3. A I R 1932 Mad 343=138 I C 40. 
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'Gnces of fact from evirlence a Jiicli^o or a 
• • 

l]ury must always have ro^^ard to all the 
! known facts of the case. And tliat they 
must do because they are required to 
decide on all questions of fact as reason- 
able men. To attempt to isolate a 
f)arti('ular fact or ^^roup of facts from 
surrounding circumstances and to discuss 
the logical inference may he useful 
mental exercise; but it ap[)ears to me 
wholly out of place in a judicial decision. 

What are the facts proved in this case? 


The ; 4 irl Ambama was murdered in the 
ruined and deserted fort at some time 
between lamp-lightim^ time on the even- 
inL» of 30th September and the early 
mornini^ of 1st October; she was also 
raped; ornaments of considerable value, 
which she habitually wore and which 
she was wearinj^ on the even in j:* of 30 th 
September, were missin '4 from her body 
when it was discovered the next morning:*, 
though tliere were then on the body 
some trinkets of small value; the appel- 
lant, as he admitted on 4th October, 
with accused 2 buried all the missing 
ornaments but one at a spot in the fort 
only a few yards from the place where 
the girl was murdered, and from that 
spot he produced those ornaments; he 
made that admission when ho was under 
arrest for the murder of the girl to the 
officers wlio were investigating the mur- 
der; neither then nor at any other time 
has he given any explanation admissible 
in evidence of his connexion with the 
ornaments. Of the surrounding circum- 
stances we may infer from tlio evidence 
that Ambama might go about the town 
by herself without exciting surprise, that 
her mother, when she was missing, 
thought it jK)ssible that she had gone off 
to watch a theatrical performance, and 
that slio went away fromP. W. 3’s house 
on the evening of 30th September in the 
middle of a game, saving that accused 1 
was calling her, which did not excite any 
protest from V, W. 3. What is the 
reasonable inference to be drawn from 
the proved facts ? It has been suggested 
that before it can properly bo inferred 
fron\ tiieso facts that the appellant took 
part in tho murdor of Ambama all otlmr 
possible explanations of bis part in bury- 


ing the ornaments must be shown to bo 
untrue oi’ very improbable and that tho 
fact that ho was at one tiino in posses- 
sion of those ornaments sliows at tlm 
utmost that ho took part in stealing 


them: possession of stolen property, it is 
urged, may be evidence of theft but not 
of a more serious offence. These argu- 
ments I think involve confusion of 
thought. The evidence that an accused 
person was in possession of stolen pro- 
perty soon after it was stolen is most 
commonly of use in theft cases. But the 
possession by itself is never suflicient 
evidence that the possessor was the 
thief. 

In such cases it is the possession of 
tlie stolen property soon after the theft 
combined with the failureof the possessor 
to give any reasonable explanation of his 
possession which enables the Judge or 
jury to draw an inference that he was 
the thief, if after considering all the 
circumstances so far as they are known, 
they tliink that inference reasonable. 
There may be many conceivable explana- 
tions why the accused person was in 
possession of stolen property. He might 
have been induced by the real thief 
innocently to take care of the” stolen 
things; ho might have been compelled 
to do so under a threat of violence; 
be might have seen tlm real thief drop 
them or ho might have found them 
lying on the ground, and in either case 
ho might have intended to misappro- 
priate them or merely to keep them 
until ho ascertained who was their owner; 
he might have himself stolen them from 
the original thief or have robbed or mur- 
dered tho original thief in order to get 
possession of them. There may be a 
hundred jmssihle explanations other than 
that ho himself was tho original thief. 
But it is not for tho Judge or jury to in- 
vent or imagine such explanations. It 
is for tho accused person to give his ex- 
planation if ho has one. If he gives no 
explanation, then it is for the Judge or 
jury as reasonable men to draw an in- 
ference from tho proved facts after con- 
sidering a.11 the circumstances. And on 
tho way to that inference they may raise 
such presumptions of fact as appear to 
them reasonable presumptions which 
arise from their experience of the world 
and of life, tho course of human conduct 
and human nature. Such presumptions 
they will often reach by unconscious voa- 
soiling, and they will he based not on 
facts ]u*ovod by evidence in the case, hut 
on facts of general knowledge. In essence! 
such juesumptions also are inferences of 
fact, it is not the law that the Judge! 
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{or Jury must be certain that no other 
''explanation of the facts is possible before 
'they find the accused x^erson guilty. 

But if their inference is that he is 
guilty, it must be a reasonable inference 
reached with due regard to all the cir- 
cumstances and with such care and assur- 
ance as a reasonable man would think 
necessary before he drew an imxDortant 
inference in his own most serious affairs, 
and all the facts x^^'oved must be clearly 
in their minds, including the very im- 
portant fact that the accused x^^^'son has 
offered no exx^lanation of his x^ossession 
of the stolen things. The Judge or jury 
must be satisfied that there is no reason- 
able doubt that the accused i^erson was 
the thief, and in that sense they must 
be satisfied that the only explanation of 
the facts reasonably to be accex^ted is 
that he was the thief. It is not required 
that they should be satisfied that no 
other conceivable exxdanation is consis- 
tent with the facts. If the accused i')er- 
son offers a reasonable explanation then, 
as pointed out by the Court of criminal 
appeal in Hex v. Schama (4), it is for 
the prosecution to show that that ex- 
planation is untrue. But, if the accused 
offers no explanation, it is not for the 
Judge or jury to invent one. One of the 
facts before them, which it is their duty 
to take into account, is the fact that he 
has offered no explanation. 

The possession of stolen things and 
the failure to exx^lain that possession may 
be relevant and important facts in cases 
other than those of simple theft. When 
the theft has been committed in the 
course of, or in connexion with, house- 
breaking, they may often be important 
facts for use in making an inference that 


the accused person took part in the house 
bieaking. And when things, which wer 
on a murdered person’s body at the tim 
when he was murdered, are traced to 
person accused of the murder and h 
gives no explanation of his possession c 
them, those may be important facts fo 
use in making an inference that he too 
part in the murder: cf. Queen-Empress v 
^ami (5), Public Prosecutor v. Chiredd 
wnayya. (6), and Emperor v. Neamai 

present case it is pos 
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sible to suggest many conceivable ex- 
planations how the appellant came to 
join with accused 2 in burying Ambama’s 
ornaments. It is not inconceivable that 
they took the ornaments from her while 
she was alive and that some one else 
afterwards murdered her. It is not in- 
conceivable that they found her lying 
dead and then removed her ornaments. 
It is not inconceivable that accused 2 
murdered her and afterwards forced 
the ax^x^^Bant to assist him in burv- 
ing the ornaments. It is possible to 
imagine many other explanations of what 
the ai^pellant has admitted that he did. 
But it is not for us to invent those ex- 
planations. During all the time which 
has elapsed since the appellant made his 
admission on 4th October he has never 
offered any such explanation. We have 
no right, and the learned Sessions Judge 
had no right, to indulge in speculation. 
We must return to the question what in( 
the circumstances is the reasonable in- 
ference from the facts proved, the murder 
of Ambama in the ruined and deserted 
fort, the removal of her valuable orna- 
ments on the night of her murder, the 
burial of all but one of those ornamentsf 
in the fort a few yards from the scene ol 
the murder, the appellant’s production 
of those ornaments, his admission while 
he was under arrest for the murder of 
Ambama to the officers who he knew 
were investigating that murder, that he 
and accused 2 had buried the ornaments 
there and his failure to offer any exx^lana- 
tion why he did so. 

The learned Sessions Judge and three of 
the four assessors drew the inference that 
the ax^pellant took part in the murder 
of Ambama. In my opinion that was a 
reasonable inference, which in the cir- 
cumstances they were entitled to make. 
In my opinion there is no sufficient rea- 
son to doubt that that was the right 
inference to make. Mr. Vepa has 
urged that this case is complicated 
by the fact that w^hat the appellant 
admitted was that he and accused 2 
buried the ornaments and that, even 
if the appellant took part in burying 
them, we are left in uncertainty w'he- 
ther he or accused 2 actually committed 
the murder. He urges also that, as the 
appellant is a boy of 16 and accused 2 a 
young man of 23, it is more likely that 
accused 2 was the murderer than the ap- 
pellant. He has invited our attention to 
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Public Prosecutor v. Venkatamnia (8), to 
show that, where there is a doubt which 
of two persons committed a murder, nei- 
ther can be convicted of it. In that case 
two women, a mother and daughter, were 
charged with tlie murder of a little boy. 
There was evidence, which all the learned 
Judges accepted as sufficient, to prove 
that tlie boy was murdered in the house 
where both the women lived when no one 
but the women were there and therefore 
that the boy was murdered by one or 
other of the women or by both. There 
was also evidence that the two women 
joined in disposing of the body. On a 
difference of opinion between Waller, J., 
and Krishnan Pandalai, J. Curgenven, J., 
agreed with Krishnan Pandalai, J., that 
it was not proved tliat both the women 
took part in the murder, that one 
or other of them must have been guilty 
of murder, but it was not clear which, 
and that therefore both must be acquit- 
ted of murder, though both should bo 
convicted of causing evidence to disap- 
pear. 

I do not think that case is of help to 
us. Their relation to each other might 
well induce either the mother or daughter 
to help the other in disposing of the body 
if the other had committed the murder. 
I gather from the report that only the 
daughter admitted taking any part in 
disposing of the body and she attributed 
the murder to her mother and denied 
having had anything to do with it, a de- 
nial which neither Krishnan Pandalai, J., 
nor Curgenven, J,, was satisfied was un- 
true. In this case the position is quite 
different. The appellant has admitted 
that he and accused 2 buried Ambama’s 
ornaments. He has offered no explana- 
tion why he joined accused 2 in doing so. 
Ho is of a different caste from accused 2, 
and no explanation can be inferred from 
any circumstance in the case why ho 
should join accused 2 in burying the 
ornaments where they wmre found if ho 
had not taken part in the murder. Islv. 
Vepa is right in laying stress on the dif- 
ference in ago between the two accused, 
from which it may reasonably bo infer- 
red that the appellant was not the 
loader. But it cannot bo said that his 
statement that ho acted with accused 2 
in burying the ornaments in the absence 
of any further ex[)lanation leaves a roa- 
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sonable doubt that accused 2 alone may 
have committed the murder and may 
afterwards have compelled or induced 
the appellant to assist him in the simple 
matter of burying the ornaments. 

Mr. Vepa has raised one other conten- 
tion for the appellant: that he was not 
properly examined by the Sessions Judge 
in accordance with the provisions of 
S. 342, Criminal P. C. That section pro- 
vides that, after the prosecution witnes- 
ses have been examined, the Judge shall 
question the accused generally on the 
case for the purpose of enabling him to 
explain any circumstances appearing in 
the evidence against him. Before the 
committing Magistrate the appellant had 
merely said that he knew nothing about 
the murder. The Sessions Judge asked 
him whether the record of his statement 


before the Committing Magistrate was 
correct, which the appellant said it was, 
and apart from asking whether the ap- 
pellant intended to examine defence 
witnesses the only other question put by 
the Sessions Judge was **Do you wish to 
say anything more now”? Mr. Vepa 
urges that it ^Yas incumbent on the Ses- 
sions Judge to draw^ the appellant’s at- 
tention to his production of theornaments 
and his admission that he had joined in 
burying them and to give him an oppor- 
tunity of explaining those facts then if 
he wished to do so. I agree that the 
Sessions Judge might have put more 
explicit questions to the appellant. In- 
deed I think many Sessions Judges fail 
to carry out properly the duty imposed 
on them by S. 342 of the Code, especially 
when the accused are undefended. 


But it is a very difficult duty and a duty 
which has to be performed with the 
greatest caution so that without the 
slightest flavour of cross-examination, 
without asking anything which may lead 
the accused to incriminate himself, the 
important points against him may be 
brought to his notice and he may have an 
opportunity of explaining them. Thei 
task is such a difficult one that, wdieni 
the accused is represented by counsel, it* 
is often in his interest that the Judge] 
should formally comply with the seotionj 
by asking a general question and then 
leave the accused’s counsel to offer ex-J 
planations on his behalf in the way most^ 
favourable and least dangerous to him.] 
In the present case tho appellant has 
nothing to complain of in this respect. 
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He was represented by counsel, who no 
doubt put forward the appellant’s case in 
the manner which appeared to him best. 
And beside that, when the appellant was 
asked by the Sessions Judge whether he 
wished to say anything more than he had 
said before the committing Magistrate, 
he took the opportunity to deny that he 
ever showed Ambama’s ornaments to tbe 
police and that they were ever in his pos- 
session and added that be did not know 
who had given them to the police. It will 
be seen thei’efore that the appellant on 
that occasion gave the answer he wished to 
give to the question about the ornaments 
which Mr. Vepa complains was not asked. 
In the circumstances the appellant w'as 
not prejudiced in any way by the method 
of his examination by the Sessions Judge. 
In my opinion the conviction of the ap- 
pellant was right: his conviction and 
sentence should be confirmed and his 
appeal dismissed. 

In conclusion there are two matters 
which I think call for some remark. First, 
the learned Sessions Judge allowed ques- 
tions to be put to the Sub-Inspector, 
B. W. 15, and put a number of questions 
himself to that witness, whicli were in- 
admissible. Statements made by a wit- 
ness to the police in the course of the in- 
vestigation of a case can never be used 
to corroborate the witness’s evidence; 
and, if the written record of what a pro- 
secution witness has said to the police is 
to be used to contradict him under S. 162, 
Criminal P. C., it must be proved and 
used in accordance with the provisions of 
S. 145, Evidence Act. The learned Ses- 
sions Judge should be careful not to 
transgress the provisions of S. 162, Cri- 
minal P. C., in future. Secondly, the 
learned Sessions Judge in his anxiety to 
do justice to the case has written a very 
careful and very elaborate judgment; but 
it is far too long and contains a number 
of repetitions. I should be the last to 
encourage Sessions Judges to write short 
and perfunctory judgments in serious 
cases. The judgment in such a case 
should set out the effect of the evidence 
fully, the accused’s case, the attacks 
which are made upon the evidence by 
[either side, the Judge’s own criticizms 
;of it and the reasons for his conclusions. 
But in this case the learned Sessions 
Judge has written much more than was 
necessary. The whole oral evidence in 
the case occupies only 17 printed pages. 


The judgment covers 19 closely printed 
pages, each of w'hich contains about 
twice as many words as a page of evi- 
dence. In \yriting such a judgment the 
learned Sessions Judge has given unne- 
cessary trouble to himself and unneces- 
sary w’ork to those wdio have to read his- 
judgment. 

Beasley, G. J , — I entirely agree and 
only desire to make a few observations 
with regard to SogaivuUh^i Padayachi v. 
Emperor (2). On the facts of that case 
I quite agree with Wallace, J., and with 
Spencer, J., to whom the case was re- 
ferred on a disagreement between Deva- 
doss and M allace, JJ., that it was not 
right to draw the inference that the ac- 
cused had taken part in the offence of 
murder merely from the production of the 
jewels by the accused and their admis- 
sions that they had buried them for 
which matters no explanation was given 
by the accused ; but with the geneial 
observations of Spencer, J., and Wallace, 
J., with regard to whether it is open to 
the Court to draw^ such inference in cases 
where the charge against the accused is 
not one of theft or of receiving stolen 
property, I find myself in disagreement 
with those learned Judges. Wallace, J., 
has stated that the Court has to be satis- 
fied not merely that the thief could not 
have come into possession of the pro- 
perty unless murder has been committed 
but also that he could not have come 
into possession of the property unless he 
himself has taken part in the murder or 
was privy to it. Spencer, J., has stated 
that, when the unexplained possession of 
the stolen property is the only circum- 
stance appearing in the evidence against 
an accused charged with murder and 
theft, the accused cannot be convicted of 
murder unless the Court is satisfied that 
possession of the property could not have 
been transferred from the deceased to the 
accused except by the former being mur- 
dered. Wallace, J., qualifies his state- 
ment by the use of the words “ in such 
a case but Spencer, J’s. observations 
have no such important qualification. In 
my view it is not correct to say that the- 
Court is not entitled to draw the infer- 
ence that the accussd com mi t ted a mur- 
der or was present wdien it w^as commit- 
ted when the accused is found in posses- 
sion of proi^erty proved to have been in 
the possession of the murdered person at 
the time of the murder or is able to point 
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out the place or places whore such pro- 
perty is concealed and admits having 
concealed such property and fails to give 
any explanation for the possession of 
those goods or their disposal or such an 
explanation as can reasonably he ac- 
cepted. S. Il l, Evidence Act, allows the 
Court to draw inferences of fact and 
presumptions of fact. That section pro- 
vides : 

“ Tho Court may picsume tho existence of 
any fact which it thinks likely to have hap- 
pened, regard being had to the common course 
of natural events, human conduct and public 
and private business, in their relation to the 
facts of the particular case ” 

This section therefore entitles the 
Court to draw any reasonable inference 
or presumption of fact. It is a matter 
of common procedure to utilize evidence 
of this kind and the presumption such 
as this in connexion not only with theft 
and the receipt of stolen goods but with 
more aggravated olTences. I propose to 
refer to two cases onlv. One of which 
deals very clearly w'ith the presumption 
in the case of tlie olfence of receiving 
stolen property and the other with the 
presumption in a case of murder ; the 
former is an English case, viz. Hex v. 
Schama (4). Tlie appellants there were 
charged with the olfence of receiving 
stolen goods well knowing the same to 
have been stolen. The evidence for the 
prosecution established that the appel- 
lants were in possession of goods recently 
stolen and the Judge in directing the 

.ury said : 

J 

“ It is tho duty of tho prosecution to prove 
the case against tho prisoners. Tho burden of 
proof is on them up to a point, that is to say, 
they have to prove that the goods were stolon, 
and tho stolon goods were in tho hands of those 
people ; but then tho prisoners have to give an 
account of how tho goods came into their posses- 
sion.” 

a n (1 

‘‘ As I said from tho beginning tho prosecution 
have to prove that these men wore dealing with 
stolon goods. That they have done. Tho pri- 
soners are then put to explain how it came that 
they were dealing with those stolon goods, and 
to give an explanation which will satisfy .twelve 
reasonable men.” 

It was held by tho Court of criminal 
aiipeal that this was misdirection and 
tiuit tho true position \Ya3 that, in tho 
absence of any explanation by tho ac- 
cused of tlioway in which tho goods came 
into his possession, which might reason- 
ably bo true, tho jury might convict the 


prisoner but that, if an explanation were 
given which the jury thought might 
reasonably be true, although they were 
not convinced of its truth, the prisoner 
was entitled to he acquitted inasmuch as 
the Crown w'ould have failed to discharge 
the duty cast upon it of satisfying the 
jury lieyond reasonable doubt of the guilt 
of the accused. The other case is Em- 
'peror v. NemetuUa (7b There it was 
held by Jenkins, C. J., and Sharfuddin, 
J.,that, where in a case of murder blood- 
stained ornaments were found in the 
room occupied by the accused and the 
evidence established that those articles 
belonged to the deceased, and in the 
Sessions Judge’s charge to the jury there 
\vas no direction pointing out that the 
possession in the case, if believed, was a 
fact from which the Court might pre- 
sume not merely theft or receipt of stolen 
property hut also murder with which 
the accused was charged, that was a seri- 
ous omission detracting materially from 
the value of the verdict and opinion of 
tho jurors. Jenkins, C. J., points out in 
the course of his judgment that it is clear 
that the inferences and presumptions in 
criminal cases which are provided for in 
S. 114, Evidence Act, arise not only in 
connexion with cases of theft and receipt 
of stolen goods but also in connexion 
with other olTences. 

I have thought it necessary to make 
these observations which are entirely in 
agreement wdth those which have fallen 
from my learned brother because Sogai- 
muthu Padayachi v. Emperor (2) is con- 
stantly quoted in this High Court as an 
authority for the principle that criminal 
Courts in the absence of any explanation 
by the accused can only draw an infer- 
ence that tho accused committed the 
murder where no other inference is pos- 
sible. It was not necessary in Sogai^ 
muthu Padayachi v. Emperor (2) to lay 
down any such general principle and for 
that reason it cannot be accepted as a 
decision upon this point ; and, for the 
reasons I have already given, I do not 
agree with the opinions of the learned 
Judges on this question in that ease. 

p.r,s./k.s. Appeal disviissed. 
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Dioaravipit,di Basivireddi — Appellant. 

V. 

Gadi Kamaraju and others — Respon- 
dents. 

Appeal No. 218 of 1927, Decided on 
7tli September 1932 against order of 
Sub- Judge, Narasapur, D/- 10th March 
1927, in Appeal No. 127 of 1926. 

Mortgage — Moveable property — Mortgagee 
•is entitled to right of sale. 

A mortgage of moveable property is valid and 
decree can be passed in enforcement of that 
mortgage. A mortgagee of moveable property is 
entitled to a right of sale quite as much as a 
mortgagee of immovable property in execution 
of the decree: 42 Cal 455, Ref. 

[P 241 C 1; P 242 G 2] 

G, Lakshmana — for Appellant. 

Ch. Bagliava Bao and A. Sunday am 
Aiyai — for Respondents. 

Judgment. — The point for determina- 
tion in this Civil Miscellaneous Second 
Appeal is whether the decree-holder in 
O. S. No. 296 of 1924 is entitled to take 
the amount in deposit in preference to 
the decree-holder in O. S. No. 410 of 
1918. 

The decree-holder in O. S. No. 410 is 
the appellant before this Court. In O. S. 
No. 296, respondent 1 obtained a mort- 
gage decree. The subject matter of the 
mortgage was immovable property and 
the crops that may grow on it. The de- 
cree stated generally that the decree- 
holder may realize his decree by sale of 
the mortgage property. To that decree 
the present appellant was a party as he 
also held a mortgage over the same pro- 
iDerty. He was defendant 3 in the suit. 
Before the execution of the mortgage 
decree the present appellant obtained a 
money decree and brought the standing 
crops on the property to sale. The mort- 
gagee decree-holder then* put in an ap- 
plication stating that the amount brought 
into Court should be utilized towards 
the discharge of his decree. His prayer 
was that the deposit amount may be 
transferred to his mortgage suit and that 
meanwhile the said amount may be at- 
tached and prevented from being paid to 
others. 

It is undoubted law that a mortgage 
jof moveable property is valid, and a de- 
cree can be passed in enforcement of 
that mortgage. The learned District 
Munsif held that inasmuch as the 
mortgage was of immovable property the 
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decree-holder’s right was not to take 
steps to sell it, but to enforce the lien 
which alone he has on the moveable pro- 
perty by obtaining a decree for money 
in a subsequent suit and as the procedure 
which the decree holder has resorted to 
was unwarranted in law, he dismissed 
his application. In appeal the learned 
Subordinate. Judge set aside the order of 
the District IMunsif and ordered execu- 
tion to nroceed. 

In this second appeal Mr. Laksiimana 
has again emphasized the point on which 
the decision of the District Mun sif is 
based, i. e., his contention is that with- 
out obtaining a separate personal decree 
no execution can be proceeded with 
against the moveable property. What 
he states is that a separate suit should 
be instituted and it is only after obtain- 
ing a decree for money that any execu- 
tion can be taken. In my opinion this 
contention cannot be accepted. Once a 
decree for sale of property has been pas- 
sed, the distinction that part of the 
mortgage property is moveable and part 
is immovable is altogether effaced. 
There is a decree for sale of the mortgage 
property including the moveable as well 
as the immovable property and as tlie 
decree givae the decree-holder the right 
to sell, I think without resorting to a 
sejDarate suit the mortgage property can 
be brought to sale. Otherwise the posi- 
tion will lead to this complication. 
Having once obtained a decree for the 
sale of the property, moveable though it 
may be, he cannot execute that decree 
unless he obtains another decree in res- 
pect of the same property. A suit for 
the same relief in those circumstances 
cannot lie. 

There is no direct authority on this 
point in any decision of the High Court, 
but a decision in Mahamaija Debt v! 
Haridas Haidar (l) lends support to the 
conclusion arrived at by the appellate 
Court. There, there was a mortgage of 
intangible property and a decree for 
foreclosure was passed. The learned 
Judges held that such a decree could be 
passed and executed. Relying on that 
decision the learned commentator. Sir 

D. R. Mulla, in his Civil Procedure Code, 
says: 

“A mortgagee of chattels is entitled to fore- 
clObUre quite as much as a mortgagee of immova- 
ble property.** 

1 . (1915) 42 Cal 455=27 I G 400^ 
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If a inort^a^ec of chattels is entitled 
for foreclosure quite as much as mort- 
L;a.^ee of immovable property, I do not 
see any reason why a mortgagee of 
moveable property is not entitled to right 
of sale quite as much as a mortgagee of 

immovable i)roperty. 

In this case there is a further dillicul- 

ty. The present appellant was a party 
to the decree in the mortgage suit. Even 
assuming, as is argued on his behalf, tliat 
there was only a lien declared by the 
decree as regards the mo\ cable piopeit^, 
still being a parly to the decree, his 
rights can only he sul)ject to this lien 
and lie cannot be heard now to say that 
his rights sliould be recognized first and 
that the rights of the decree-holder in 
the mortgage suit should be recognized 

only later* 

In these circumstances I think the 
order of the lower Court is right and 
this Civil Ikliscellaneous Second Appeal 

is dismissed with costs. 

Aimal dismissed. 

: b. 
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Bamesam akd Mockett, JJ. 

P. Rajagoimla Gramani — Bcfentlant 

— Al)pellant. ^ 

V. 

Baggiammal — riaintilT — Bespondent. 

Original Side Apjieal No, 59 of 1932, 
Decided on llth October 1932, from 
judgment of Stone, .J., D/- 8th August 

1932. 

Trusts Act (1882), S. 11— Court can sanc- 
tion reasonable amount for an object unpro- 
vided for by the author of trust which is 
beneficial and essential to beneficiary. 

Where an emergency or a state of circum- 
Btanccs which it may reasonably bo supposed 
was not foreseen or anticipated by tbe aiitbor of 
the trust and is unprovided for by the trust in- 
Btrument arises, the Court would cxereiso its 
general administrative jurisdiction on hclalf of 

all the parties interested. 

\Yhcre the paramount intention of the author 
of the trust is to benefit his granddaughter, but 
no provision is made in the deed for her mni riago 
and other ceremonies the Court can sanction a 
reasonable amount for the expenses of such 
ceremonies: New's case. (1001)2 Ch 534; in 

Be : Tollcinache (1903) 1 Ch. 955, Apph 

[P 248 C 1, 2] 

Short, Jkwes Sc Co . — fur Appellant. 

V, S. iiangachariai — for Besi)ondont. 
Bamesam, J . — This is an ai)poal from 
the docrco of our brother Stone, .1., dated 
8th August 1932, in Application No. 1879 
of 1932 in C. S. No. 137 of .1932, The 
ilcfondant is the appellant before usi 


The facts out of which this appeal arises 
may be briefly stated. One Baju Gramani 
executed a deed of trust on 1st Septem- 
ber 1919 under which he settled his pro- 
perties upon trust appointing the defen- 
dant, w ho is his son-in-law by his second 
wife, as trustee. At the time of his death, 
he had three houses and had a fixed 
deposit for a sum of Bs. 50,000 in the 
Imperial Bank. He provided that one 
of tho houses shall be utilized for the 
residence of the members of his family, 
that is, his w’ife and his daughters until 
their marriage. The income of the other 
houses w'hich is said to be Bs. 80 per 
month was to be utilized by the trustee 
for paying taxes in respect of the estate, 
for repairs and for tho expenses of his 
first wife Baggiammal, who is the plain- 
tiff in this suit. After her death, the 
net income was to be paid over to his 
son Gnanasundaram and after the death 
of Gnanasundaram it was to be distri- 
buted equally between his children. But 
if ho dies issueless, it was to be distri- 
buted equally between the daughters. 
The interest accruing on the fixed deposit 
in tho Imperial Bank w'as to be spent 
similarly. Misunderstandings have arisen 
between tho first w’ife Baggiammal and 
tho trustee and this &uit was filed by 
Baggiammal against the defendant for 
the purpose of removing him from trus- 
teeship, 

A Hulge’s summons was taken in this 
suit by a notice of motion for the pur- 
pose of obtaining an interlocutory order 
from tho Court directing the defendant 
to pay: (l) Bs. 1,500 required for the 
nui)tial ceremonies of the plaintiff’s 
granddaughter, that is, the daughter of 
Gnanasundaram, including tho amount 
required for the earlier ceremony when 
she attained ago; (2) a sum of Bs. 2,000 
required for paying off certain creditors 
from w hom she borrowed for the expenses 
of her Suits Nos. 208 and 209 of 1931; 
(3) a sum of Bs. 1,000 required for paying 
off the decree-holder in S. C. S.No. 2480 
of 1931, tho plaintiff having borrowed 
that amount for tho marriage expenses 
of her grand -daughter from ono Batna 
Ibii; and (4) certain miscellaneous items 
such as maintenance, etc., amounting to 
Bs. 1,000. Altogether she applies for the 
]>aymont of Bs. t'),o00. Tho duties of the 
trustee aro defined in tho deed of tiust 
already mentioned. No provision w’fts 

made h\ the settlor for expenses of suits 
* 
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between his wife and the trustee, nor 
has he provided for the expenses of the 
marriage and nuptials and other cere- 
monies connected with his granddaugh- 
ter. It is very difficult to say what 
exactly he intended. Perhaps he inten- 
ded that the expenses of the marriage 
and other ceremonies of the grand- 
daughter were to be defrayed by the wife 
out of the net income which was to be 
paid to her, or perhaps it was an over- 
sight on his part. The duties of the 
trustee are governed by S. 11, Trusts Act, 

which runs as follows: 

“The trustee is bound to fulfil the purpose of 
the trust, and to obey the directions of the 
author of the trust j^iven at the time of its crea- 
tion, except as modified hy the consent of all 
the beneficiaries being competent to contract. 
Where the beneficiary is incompetent to contract, 
his consent naay, for the purposes of this section, 

be given by a principal civil Court of original 
jurisdiction.” 


In this case Gnanasundaram’s children 
are both minors and other children may 
be born who are entitled to take under 
the trust deed. The Court’s consent is 
therefore necessary. S. 11 is based on 
the well recognized principles of English 
law. In In re Walker ^ Walker v. Den- 
Gcmhe (l) at p. 885 Farw’ell, J., observed: 

Tho question that I have to consider is whe- 
ther I can on the true construction of this will 
authorize the trustees to make any expenditure 
larger than the sum mentioned in the will. I 
decline to accept any suggestion that the Court 
has an inherent jurisdiction to alter a man’s 
will because it thinks it beneficial. It seems to 
me that is quite impossible. But in considering 
what is the true construction of the will, it is 
open to the Court to ascertain if there be a para- 
mount intention expressed in the will, and if so 
to consider whether particular directions are 
properly to be read as subordinate to such para- 
mount intention, or are to be treated as inde- 
pendent positive provisions.” 


Here there being a paramount inten- 
tion to benefit the granddaughter, the 
question is whether the Court cannot 
sanction expenses for her marriage and 
other ceremonies as subordinate to that 

case (2) it was held: 

Where . . , , , there arises an emergency or 

la state of circumstances which it may reason- 
u ® supposed was not foreseen or anticipated 

bv thp ttw” 'S unprovided for 

desirahlo . and which renders it 

b.d„„ b, .htz's/‘bts."“,b:s; 

selves have no power to do, and to which the 

consent of all the beneficiaries cannot be obtained 

by reason of some not being sui juris or not yet 


1. (1901) 1 Ch 879=70 L J Ch 417=84 T. T 

193=49 W E 394. oa i 

2. (1901) 2 Ch 534. 


in existence, the Court will exercise its generab 
administrative jurisdiction by sanctioning, on 
behalf of all parties interested, those acts being 
done by the trustees,” 

and it is said that this principle parti- 
cularly applies w'here the estate consists 
of a business or of shares in a mercantile 
company. In Re Tollemaclie (3), on ap- 
peal from the judgment of Kekewich, J., 
at p. 457 of the same volume, the Court 
on appeal affirmed the judgment of 
Kekewich, J., and dismissed the appeal. 
Romer, Ij. J., said : 

*'Ncio's case (2) shews how far the Court wfill 
go, and beyond what point it will not go.” 

Cozens-Hardy, L. J., observed: 

“In my opinion Neiv's case (2) constitutes 
the high-water mark of the exercise by the Court 
of its extraordinary jurisdiction in relation to 
trusts.” 

In Kekewich J’s. judgment at p. 457 
he enumerated various sub-headings of 
this extraordinary jurisdiction. The first 
sub-heading is where an advance was 
sought out of the capital of the estate 
for the benefit of a minor who is a bene- 
ficiary with a vested or contingent in- 
terest. The present case must if at all 
fall under this heading. The second 
sub-heading is W'here a business has got 
to be continued. The third is where 
a business is to be sold to a joint 
stock company. The fourth is where re- 
construction of a company is con- 
templated. The fifth is where mort- 
gages have got to be dealt with. As I 
already said, the further headings do not 
help the petitioner in this case : vide 
also Lewin on Trusts, pp. 319 and 398. 
Having regard to the principles laid 
down in the above cited English cases 
and the provisions of S. 11, Trusts Act, 
we think we may sanction a reasonable 
amount for the expenses of the consum- 
mation ceremony of the granddaughter. 
But we think the amount sanctioned bv 
the learned Judge is rather too high. Wo 
think it is enough to allow Rs. 750 for 
the coming of age ceremony and for the 
consummation ceremony, the amount to 
be distributed according to the discretion 
of the grandmother. This amount may 
be raised by a loan in the Imperial Bank 
or any other Bank on the security of the 
fixed deposit receipt at a reasonable 
rate of interest, and the interest and tho 
principal of the loan should be paid off 
in monthly instalments of Rs. 50 to be 
deducted out of the monthly payment to 

3. (1908) 1 Ch 955=72 L J Ch 539=88 L T 
670=51 W R 597. 
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tlic jibiintiff fi’om the neb income. If 
ijel’orc the loan is discharged the plain- 
titt’ and Gnanasundara die, tlie balance 
should 1)0 debited against the interest of 
the granddaughter Chandrambal. But 
as to the second, tliird and other items, 
we arc unable to see how these expenses 
fall within tlic principles mentioned 
al)ove. 

It is said ])v the learned advocate for 
the respondent that the trustee practi- 
callv consented to the order of the 

ft 

learned Judge. ]\Ir. Brooke Elliot, who 
ai)peared before us for the appellant, 
denies tliat he ever consented, Inib on the 
othci* hand opposed the i)etition. lie 
liowever stated his willingness to obey 
the directions of the Court. The trustee 
is of course ))ound to obey the directions 
of the Court and a statement to that effect 
cannot amount to a consent that the 
l)laintiff’s application in respect of the 
various items should be allowed. Even 
I\[r. Krishnaswami Ayyangar docs not 
say that there was any consent that a 
particular amount should be awarded. 
Under these circumstances w'e think that 
the matter is really loft to the Court to 
decide under S. 11, Trusts Act. The con- 
sent of the other beneficiaries will not 
he necessary. Wo allow the appeal to 
the extent indicated above. The plain- 
tiff will pay 2., 3rds of the cost of the 
trustee to be debited against her monthly 
allowance in instalments. The trustee 
will reimburse himself in respect of his 
own costs from the interest on the trust 
estate. The direction to pay the amount 
to the advocate will remain. 

Mockett, J . — I agree. I must however 
add that I am satisfied that, whether 
there was or was not a consent decree in 
the strict sense, there was no serious 
opposition to the course adopted by the 
learned Judge. Previous orders in this 
trusteeship had been made by several 
Judges of this Court, all apparently by 
consent. Now the trustee takes up the 
correct attitude that the terms of the 
trust deed must be strictly applied and 
on that basis informs us that ho argued 
before the learned trial Judge and has 
now in this appeal through his counsel 
addressed learned arguments to us based 
on the provisions of the Indian Trusts 
Act and cei’tain decisions of the English 
Chancery Courts. Wo must of course 

ft ' 

accept tliis assurance. I cannot help 
thinking that the argument before us was 


at least a little more emphatic than that 
addressed to the learned Judge. I do 
not find in the learned Judge’s judgment 
which has nob been printed and which 
is very brief any indication that the 
question of importance which is now 
raised was argued before him. I mention 
this as I was at one time, during the 
course of this cippeal, of opinion that we 
oug ht to send the matter back to the 
learned trial Judge for decision after 
argument, but after what Mr. Brooks 
Elliot has said I concur with my learned 
brother that as the matter has now been 
fully argued before us it is better to deal 
with it here in the interests of saving 
judicial time. 

The facts have been stated by my 
learned brother and I do not propose to 
repeat them. It is sufficient to say that 
in the estate of Raju Grammany deceased, 
his widow, the plaintiff, is given a life 
interest, with remainder over to the 
settlor’s son for life and after his death 
to his children The widow Baggiam 
Ammal is now suing to remove the trus- 
tee with whom she is quarrelling. In 
fact she asks fovRs. 1,500 for the nuptial 
ceremonies of her granddaughter, Rupees 
2,000 for paying off creditors from whom 
she borrowed for the expenses of litiga- 
tion in 1931 and Rs. 1,000 for paying off 
a decree- holder. This debt was in res* 
pect of money borrowed for the marriage 
exi)enses of her granddaughter and mis- 
cellaneous items to the extent of Rupees 
1,000. Slie asks that this money should 
bo advanced out of the capital of the 
trust property. Wo are told that this 
wudow is an elderly lady. It must be 
borne in mind that she has a life interest 
only. There is no specific provision for 
maintenance or for raising loans in the 
trust deed. But S. 41, Trusts Act, would 
appear to give power to the trustee to 
do this when necessary. That surely 
must apply to the case of persons having 
reversionary interest in the cai)ital. S. 11 
of the Act deals with the duties of trus- 
tees. It will bo seen that they are 


ound to carry out tbo inirposo of the 
rust except as modified by tbo consent 
f all the benoheiaries being competent 
0 contract or whore the beneficiary being 
incom})olont to contract, tbo consent of 
princiinil civil Court of original juris- 
iction has boon obtained. There is a 
iroviso that nothing in the section ro- 
ll ires the trustee to obey any direction 
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when to do so 'would be impracticable, 
illegal or manifestly injurious to the 
beneficiaries. Now it is clear I think 
that to raise Es. 6,500 out of the capital 
for the purposes for which it is intended 
lin this case to be used is not within the 
provisions of the Trusts Act. There has 
been no consent of the beneficiaries com- 
petent to contract and it is not suggested 
the matter was brought to the learned 
trial Judge on the basis that this was a 
matter so beneficial or advantageous to 
the minor beneficiaries that the formal 
permission of the Court should be ob- 
tained. S. 11, Trusts Act, would appear 
to have been founded on the principles 
which are specifically stated in In re 
New (2) and I think that the doctrine 
therein enunciated ai:)plies to this coun- 
try, namely, that : 

where an emergency or a state of circum- 
stances which, it may reasonably be su 2 )posed, 
was not foreseen or aniicipated by the author of 
[the trust and is unprovided for by the trust 
jinstrument arises, the Court would exercise its 
general administrative jurisdiction on behalf of 
all the parties interested.” 

As pointed out New's case has been 
held in England now to : 

constitute the high-water mark of the exercise 
by the Court of its extraordinary jurisdiction in 
relation to trusts.” 

The judgment of Kekewich, J., in Ne 
Tollemache (3) which is approved by 
the Court of appeal in Be Tollemache (4) 
and which appears to be the leading case 
on the subject) sets out the grounds on 
which the extraordinary juiysdiction of 
the Court would be exercised. I agree 
with my learned brother that the only 
payment which has been sanctioned in 
this case and which can conceivably be 
Ibrought w’ithin that judgment is the 
amount of the nuptial expenses of the 
granddaughter who has a contingent 
interest in the trust. My learned brother 
considers that Es. 750 is adequate for 
the purpose named and I of course agree 
with him in any estimate of this sort. 
I also agree with the safeguards which 
he has named for the protection of the 
corpus of the trust property against 
diminution caused by the raising of 
Es. 750. I agree that the appeal should 
be allow'ed to the extent whiph this sole 
j)ayment involves and also with the 
order proposed as to costs. 

P.R.S./k.S. Appeal partly allowed, 

4. (1903) 1 Ch. 467. ' 


Bernmal Koiian and others — Peti- 
tioners. 

v. 

Tiru^nala i Machi Beddiar and others 
— Opposite Parties. 

Criminal Ecvn. Case No. 203 of 1932, 
and Criminal Eevn. Peln. No. 18S of 
1932, Decided cn 6th September 1932, 
to revise the order of First Class Sub- 
divisional Magi.strate, Ariyalur, D, - 24th 
December 1931. 

(a) Criminal P. C (1898), S. 147 — Dh.- 
pute as to possession and right to perfornn 
puja — Magistrate can deal with latter claim 
also. 

When there is a dispute as to the possession of 
a temple and the right to 2 )erform puja theiein 
the Magistrate can deal with the claim as to the 
right to perform p>uja as part of the larger relief 
that is prayed for. If however it is not so in- 
cluded in the major relief, it is doubtful whe- 
ther an aiq^lication under S. 147 can lie merely 
as to the right to perform puja in a certain tem- 
ple : 34 / C 651, Foil. [P ^'46 C 1] 

(b) Criminal P. C. (1898), S.145— Pdjari 
having possession on behalf of trustee cannot 
set up that that possession is his own. 

A trustee has authority over an archaka cr 
pujai'i even if his post is hereditary. Hence a 
pujari having possesssion on behalf of bis sui)e- 
rior trustee, cannot set up that that possession is 
his own: 25 Mad 631, Bel on.; 2 Weir 107, List. 

[P 246 C 1] 

A, F. Narayanasarni Ayyai — for Peti- 
tiouer. 

K. S. Jayaravi /lyyarand K.G. Sj'ini- 
vasa Aijyai — for Opposite Parties. 

Order . — The petitioners put in a peti- 
tion under Ss. 145 and 147, Criminal 
P. 0., asking that it might be declaved 
that they and their pangalies alone have 
been in and are entitled to' possession of 
certain temples, and asking that the coun- 
ter-petitioners may be prohibited from 
interfering with the exclusive rights of 
the petitioners and their pangalies to do 
puja in the said temples. The petition 
has been dismissed, and the petitioners 
have come in revision. 

There seems to be no reason whatever 
for interfering with the order under 
^ S. 145. The oral evidence on either side 
is found not to be very satisfactory, but 
the documentary evidence clearly indi- 
cates that the petitioners occupied a sub- 
ordinate position to C. P. 1 who held the 
post of trustee. Possession has been 
found to be with C. P. 1, while such pos- 
session as the petitioners had was on his 
behalf as subordinate to him a‘ such 
trustee. The learned advocate for the 
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j^etitioners on this petition has called to 
iny attention certain authorities, and 
in’incipally }!(thno Re<h]) v. KuUnpptf 
.MiUtau (1), in which it has l)ecn held 
that when tiicre is a dispute hetween a 
tenant and a hind lord as to actual pos- 
session the point cantiot ho taken tliat 
t he possession liy the tenant is posses- 
sion hy the landlord. But this view has 
nothin-' to do with the facts of the pre- 
sent case. It is a matter of the posses- 
sion of a servant or subordinate being 
the pvi.^sossiiin of the persi^n who has 
aulhority over him. d’hat a trustee has 
:authorit\' over an archaka or pujari, even 
jif his jiost is hereditary as jietitioners 
claim theiis to he, is shown by the deci- 
sion in ScsharJri Ai i/tntfpi r v. luinga 

[2). No authority has been 
|(|uoted to show that a servant can set up 
;that iiossession by him for his master or 
^superior is his own iiossession, or that 
the master or su perior cannot sot up that 
that possession is ids own, thou-h exor- 
cised for him by the servant. 

The next point is as to the aiiplication 
under S. 117. As to this the Magistrate 
has jiassed no order perhaps because ho 
thought that what was applied for under 
S. M7 was included in what was applied 
ft;!' under 8. l lo. As has been pointed out 
iiy Sir William ;\yling, J., in Paid )i > !/a ndi 
Tondaram v. PaUmiappn TJicvan (d), 
iwhen there is a dispute as to the posses- 
sion of a temple and the right to perform 
puji therein, the Magistrate can deal 
with the claiii! as to thoi’iglit to perform 
puja as part of the lai’ger relief that is 
jii'ayed foi*. If however it is not so 
included in the major I’olief, the same 
Idecision shows that it is doubtful who- 
jthor an application under S. 117 can 
ilio mGi*ol>- as to the right topoi'form puja 
jin a certain temple. As Ay ling, J., had 
pointed out, the wording of the present 
S. 117 is (liirorent from the language of 
that section in the old Criminal I’roce- 
(lui’o Code. In the present case then 
tiioi'o can 1)3 no doubt but that it was 
c.ompetent for the petitioners to make 
the ajiplication under S. 117. I shall 
thei’eloro )'efer to il. on its merits. 

As has been stated above, the poti- 
tionei’S claim a bored itai’v riglit to bo 
pujai'ios in the temples in iiuostion, 
though it does not appear tliatthoy wore 

1. (issi) ‘2 Weir 107. 

2. (P.)1‘2) 35 Mad G'B = 10 1 C. 518. 

3. auiO) 17 Or L J 235=31 1 (J,G51. 


ever formally appointed to that position; 
l)ut rather the case appears to be that 
they assumed the position on the remo- 
val of certain other persons who held the 
oHico before them though, as they con- 
tend, under no right. Be this as it may, 
the attempt of the petitioners to show 
that they have a hereditary right has not 
boon established before the ^Magistrate, 
d’hough the Magistrate holds it to be 
immaterial for the purpose of this case, 
to find whetiier the first petitioner was 
an he!’cditary pujari or not, he has stated 
that there was no particle of trustworthy 
evidence to su|)p3rt the hereditary 
claim. There ho has left the matter. 
He has also found tliat the first peti- 
tionei — the only petitioner who gave evi- 
dence — was such a liar that it was only 
by mistake that ho ever told the 
truth. The claim, then, of the peti- 
tioners in so far as it rests upon a heredi- 
tary right has at any rate not been 
made out bofere the ^lagistrato. Nor is 
it a case in which orders such as those 
I)assed in lUihoo Rcddi v. Kullappa Na- 
than (1) aiul Pitlaaiiyandi Panda ram v. 
Palanippa Thcvan io) could apply. It 
is not a case in which the temples have 
been attacbed so that no service can bo 
performed such as the public have a 
I'iglit to expect. Nor again is it a case of 
some one who, though ho cannot claim 
Iiossession of the temple, yet has a right 
to enter the temple to perform puja 
therein. '.fho petitioners have esfcab- 
lishe.d no right at all before the ^lagis- 
trate. Their case under S. 147 also must 
therefore fail. 

The third imint taken is the matter of 
costs. It has boon ordered that the peti- 
tioners are to pay the costs incurred by 
the countor-potitioners, in respect of the 
witnesses actually examined in Court, 
and picador’s fee for one advocate at the 
scale of foes paid to the Public Prosecu- 
tor for Crtwvn work. Considering the 
number of witnesses examined a!id the 
numbei* of oxliibits filed, and considering 
also the opinion which the Magistrate 
lias hold of the petitioners, I think that 
both the costs have been ]u'operly awar- 
ded and that the rate of costs allowed is 
not excessive. The petition there fore 
fails throughout anti is dismissed. 

P.R.S./k.s. Petition dismissed. 
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Bhogi Beddi Ankamma and others — 
Petitioners, In re. 

Criminal Revn. Case No. 601 of 1932, 
Criminal Misc. Petn. No. 783 of 1932 
and Criminal Revn. Petn. No. 557 of 
1932, Decided on 2nd September 1932, 
from order of Sess. Judge, Guntur D/- 
'9th August 1932. 

(a) Criminal P. C. (1898), S. 439 — • Court 
cannot revise its own order. 

A Court cannot revise its own revisional order. 
Even a High Court cannot do this : 16 / C 518, 
Ref. [P 248 G 1] 

^ (b) Criminal P. C. (1898), S. 437 — Per- 
son committed to Sessions Court for offence 
under S. 201, I. P. C. — Subsequent examina- 
tion of witness under S. 219, Criminal P. C., 
by committing Magistrate — Sessions Judge 
adding charge under S. 302, I. P. C., also on 
basis of such evidence — Such charge must be 
quashed. 

An order under S. 437 has to be passed on an 
examination of the record of any case as it 
stands at the time when the Judge takes it up 
for consideration. Accused were committed to 
the Sessions Court for a charge under S. 201, 
I. P. G. One of the prosecution witnesses was 
again called by the committing Magistrate and 
he was examined under S. 219, Criminal P. C. 
On the basis of his evidence, a charge under 
H. 302, I. P. C., was also added. 

Held : that the charge under S. 302 must be 
quashed as the evidence of the witness recorded 
under S. 219, Criminal P. C., was a later addi- 
tion by way of supplement to the record and did 
not form part of it. [P 249 C 1, 2] 

(c) Criminal P. C. (1898), Ss, 226 and 
219 — S. 226 cannot be applied with reference 
to additional evidence taken under S. 219. 

Section 226 has to do with a charge that is 
imperfect or erroneous when any person is com- 
mitted for trial and in order to apply the section 
the charge must be imperfect or erroneous at 
the time of commitment. S. 219 provides for 
the taking of supplementary evidence after com- 
mitment but before the trial, and there is no 
provision that the charge can be altered or a 
fresh committal order made by the Magistrate of 
his own motion after the taking of such evidence; 
and therefore S. 226 cannot be applied with re- 
ference to additional evidence taken under S. 219, 
Criminal P. G. : 32 Gal 22 and AIR 1920 

Mad 131, Ref. [P 250 C 2] 

K.S. Jayarama Ayyar and G. Gopala^ 
swami for Petitioners. 

Order . The five petitioners come in 
revision against the order of the Sessions 
Judge of Guntur, directing that they stand 
their trial at the Sessions on a charge of 
murder in addition to a charge under 
S. 201, I. P. C., already framed hy the 
committing Magistrate. They ask on 
various points of law that the commit- 
ment on the charge of murder may be 
quashed. A charge sheet was put in 


against them and sixteen others by the 
Station House Officer, Bapatla, the 
offences stated being those punishable 
under Ss. 302 and 201, I. P. C. In the 
charge sheet the petitioners figured as 
accused 3, 4, 5, 8 and 16. The Stationary 
Sub-Magistrate, Guntur, who held the 
preliminary inquiry discharged sixteen 
of the accused, including all the peti- 
tioners in respect of both offences and, 
while discharging accused 1 (Ankamma) 
before him in respect of the offence of 
murder, framed a charge sheet against 
him under S. 201 and committed him to 
the Sessions to stand his trial on that 
charge. The Sessions Judge, on reading 
the committal order, issued, on his own 
motion on 25th July 1932, notice to : 

(1) accused 1, 4, 6, 7, 9 to 15 and 17 to 
shew cause why they should not be com- 
mitted on a charge of murder ; and 

(2) accused 2, 3, 5, 8 and 16, the present 
petitioners, to show cause why they 
should not be committed for offences 
punishable under Ss. 302 and 201, I.P.C. 

After hearing the petition the learned 
Judge, in his Criminal Revision Proceed- 
ings 22 of 1932, of the same date, passed 
orders that accused 2 should be com- 
mitted to the Sessions on a charge of 
murder and that the petitioners should 
be committed to the Sessions for the 
offence under S. 201, I. P. G. The Sub- 
Magistrate committed these several per- 
sons to the Sessions accordingly. This 
also was on 26th July 1932. On 8th 
August 1932 the Public Prosecutor made 
an application to the Sessions Judge 
under S. 338, Criminal P. C., in which 
he represented the expediency of tender- 
ing a conditional pardon to Ankamma 
(Accused l) in order that he might be 
examined as witnsss against the other 
accused, whether for the prosecution or 
on behalf of the Court. 

The learned Judge then tendered a 
pardon to Ankamma, and adjourned the 
case (S. C. 24/32) against him sine die, 
and directed that he should be heard as 
a witness, though not as a prosecution 
witness, as the right of the prosecution 
to summon an additional witness, was, 
to use his own words, “exhausted under 
S. 219, Criminal P. C." In another 
order however of the same date he ad- 
journed the case (S. G. 36/32) against 
the petitioners to 4 p. m. the next day, 
in order to enable the prosecution to 
summon Ankamma before the commit- 
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tiriL^ I^IaLHstrate under that very S. 219. 
His reasons for adjourning the case were 
that, if Ankamma repeated his version, 
the interests of justice would require 
that some or all of the petitioners and 
otlieis should he tried for murder and 
that some or all of those othei’s should 
be tried ior the offence under S. 201, 
J.P. C. On tlie following day 9th August 
1932, after Ankamma had been examined 
as a witness l:)y the committing !Magis- 
trate, he passed an order that tlie charges 


against the ])etitioners were to l^e under 
S. 302 as well as under S. 201, L P. C. 

One gif'und on which this order is 
attacked in I’evision is tliat it was a 
review such as was not within his com- 
.pctcnce l)y the Sessions Judge of his 
rovisional order of 2hth July 1932. It 
is not disputed that a Court cannot 
jrevise its own rovisional order. Even a 
iHigh Court cannot do this : lianga Puio, 
In re (l). The leai’ned Judge however 
lias tried to show that in his oialer of 
9th August 1932 he was not revising his 
earlier older dated 2Gth July 1932, Init 
only interpreting it; but the learned 
Public Prosecutor does not try to sup- 


port a great ])art of the reasoning by which 
ho tries to show this, nor, indeed, can it 
be suiiported. 


He sets out that, in his order of 
2Gth July 1932, he should have said 
merely that he had directed the com- 
mitting Magistrate to commit accused 3, 

4, 5, 8, IG (petitioners) for trial and 
that, when he said further that the 
trial was to be “for the offence under 

5. 201, 1. P. C.” those additional words 
were mere surplusage. At least this is 
what ho clearly means, though ho has 
only underlined the words “S. 201” as 
being by way of surplusage. That he 
should have so expressed himself is 
most astonishing. By the terms of 
S. 437, Criminal P. C., under wdiich the 
order of 2Gtli July 1932 must bo taken 
to have been passed, the Sessions Judge 
may order that a person, who has boon 
improperly discharged by an inferior 
Court in a case triable exclusively by 
the Court of Session, bo committed for 
trial upon the matter of whicli ho has 
been, in the opinion of the Sessions 
Judge, improperly discharged. Obviously 
the order cannot be confined to a bare 
direction that the person is to be com- 
mitted, but must state the matter in 
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respect of which the commitment is ta 
be made. It is true that S. 437 does not 
say that the commitment is to be on a 
specific charge, but the very sections in 
Ch. 28 on which the learned Judge- 
relies in support of his view show that 
a ]\Iagistrate, in committing any person 
to the Sessions, has to frame against him 
a cliarge showing with what offence ho 
is charged. It was under Ch. 28 that 
the Magistrate had to make the commit-' 
ment. Indeed I cannot follow the line 
of argument of the Sessions Judge in 
this connexion, nor has any attempt 
been made to explain it. Pie says, with 
a strange confusion of tenses; 

‘'the commiltiug IMiigistualo framed a charge 
under S. 210 and bo cancels it under S, 213 (2) 
Criminal P. C., but when he commits under 
S. 213 (1), Criminal P. C., he merely commits 
the accused for trial without being under any 
obligation to commit accused for trial for any 
particular offence. If ho refers to any parti- 
cular offence, with reference to his committal, 
the roferenco is surplusage.’* 

Why he should have at all dragged in 
S. 213 (2) is past my imagining. The 
Magistrate in this case has not cancelled 
any charge and, had he done so, under 
the provisions of S. 213 (2), there would 
of course have remained nothing left on 
which the petitioners could be commit- 
ted. It almost seems as if the learned 
Judge thought that, because S. 218 
comes later than S. 213 (2), it is some- 
how affected by it, so that for tlie pur- 
poses of applying S 218, the Magis- 
trate’s action in framing a charge as re- 
quired by S. 210 is washed out. It is 
only by taking it that ho had some such 
idea in his head that I can understand 
his making the further remark that 

“the distinction between the framiug of a 
charge by the committing Magistrate and the 
committal made by him may be scon iu Form 
No. 83 of the Criminal Rules of Practice,” 

though what he means by this is beyond 

mo. S. 210 provides that, when the 

^Magistrate is ‘satisfied that there are 

sufliciont grounds for committing the 

accused for trial, he shall frame a charge 

under his hand, declaring with what 

olTonce the accused is charged, while in 

Form 33, which is the form to be used 

when applying S. 218, there have to be 

stated the otTonce in respect of which 

there is a charge against the accused; 

and S. 218 itself is oven more explicit. 

By it when an accused is committed for 

trial a notification has to be sent by the 

Magistrate to the person appointed by 
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the local Government on that behalf, in 
which the offence is to be stated in the 
same form as the charge, and the charge 
together with the record of inquiry, is 
to be sent to the Court of Session. The 
word “charge” in this section can only 
mean the charge framed as provided by 
S. 243. It is clear then that the Magis- 
trate in committing the petitioners had 
to frame a charge showing of wdiat 
offence they w’ere accused, and this is 
what he has, in fact, done in framing a 
a charge against them under S. 201, 
I. P. C., in accordance with the Sessions 
Judge’s revisional order of 26th July 
1932. I\[r. Bewes tries to support that 

part of the learned Judge’s order under 

review in which it is stated: 

“I must find that I did not accept the dis- 
charge of the present accused 1 to 6 (petitioners) 
by the committing jMagistrate as regards S. 302 
as final, on grounds other than those on \vhich 
the Judge has himself based his finding.” 

Mr. Bewes points out that there was 
a notice issued to the petitioners to 
show cause why they should not be 
committed to the Sessions for offences 
under both Ss. 201 and 302, I. P. C., 
and argues that as the order of 26th 
July 1932, while directing this commit- 
tal under S. 201, I. P. C., did not speci- 
fically discharge the notice as against - 
them in respect of S. 302, there was not 
a definite disposal of that notice as re- 
gards the charge of murder. Even how- 
ever, assuming, without allowing, that 
it was open to the learned Judge to 
make such* a reservation while passing 
what w^as on the face of it a final order, 
and that he did, in fact, make such a 
reservation, I cannot find that in any 
w^ay justifies his order of 9th August 
1932 against the petitioners. An order 
under S. 437 has to be passed on an 
examination of the record of any case; 
and so any order passed by the learned 
Judge, in pursuance of his notice to the 
petitioners to show cause, could only 
be with reference to the record as it 
stood at the time when he took it up 
uj) for consideration. The evidence of 
Ankamma, recorded under S. 219 was a 
later addition by way of supplement to 
that record and by no means a part of 
it. I understand the learned Public 
Prosecutor to concede, at least, that 
there would have been no committal of 
the petitioners for murder without the 
evidence of Ankamma, and that such 
is the case is, indeed, plain from what 


the learned Judge has stated in his- 
earlier revisional order. He doul')ted 
very seriously whether certain state- 
ments made by Ankamma as an accused 
party could be used in evidence against 
his fellow accused, and found that the 
evidence of P. Ws. 10, 13 and 14, the 
only other witnesses against the peti- 
tioners, justified a charge against them 
only under S. 201, I. P. C. It is evident, 
then, from liis order now under leview 
that it was because of the additional evi- 
dence of Ankamma that he directed th<at 
the petitioners should be charged with 
murder. That order, then, was not leased 
on the record as it stood before him 
either when he initiated proceedings 
under S. 435, Criminal P. C., or at the 
time of his passing the order itself under 
8. 437, and it is therefore un5ustainal>ie. 
The learned Judge has given, as auotlier 
reason for liolding that his order ol diibh 
July 1932 against the petitioners was 
not final, that he wound up the order 
thus: 

‘T hope that eventually fuither investigation 
will disclose who the offenders beside ji. censed 2, 
are in respect of the charge of murder.” 

But the taking from Ankamma on oath 
of a statement in consonance with what 
he had previously stated, without being 
sworn to it, as an accused, can hardly bo 
regarded as a further investigation, 
while anything that came out in a fur- 
ther investigation, could not be part 
of the record as it then stood before 
the Sessions Judge. Investigation, too, 

I may note, normally means invest!-^ 
gation by the police. My conclusion, 
then, is that the order of the learned 
Judge now under review cannot be up- 1 
held, as far as it is considered as havinC 
been passed under S. 437, Criminal P. C. 1' 
have next to consider whether the fram- 
ing of the additional charge of murder 
can be justified under the terms of S. 228, 
Criminal P. C. By that section, when 
any person is committed for trial with- 
out a charge, or with an imperfect or 
erroneous charge, the Court may frame 
a charge, or add to or otherwise alter the 
charge, as may be, having regard to the 
rules contained in the Code as to the 
form of charges. The learned Judge has 
referred to this section also and has ob- 
served that, once the Sessions Court has- 
seisin by virtue of the committal, it can 
frame any charge that arises on the evi- 
dence adduced in the committing Magis- 
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t rale's Court. Now, in tho present case, 
the petitioners have certainly not been 
committed for trial without a cliarge, 
neither (;an it he said, with refei'ence to 
tho evidence, to which I have already 
clliided, th it was available at tho time 
ol the c-mnnittal, that they were v,om- 
hiilted with an imperfect or erroneous 
'■h ir.^je. Blio alisence of any sucii defect 
IS (dearor here than in Qucen-Kvij^rcsH v. 
]\har(ja (2j, which has l)Oen brought to 
my notice, .beforence has also to he made 
<0 liuiHii Vdrntd lla/t/ v. The Queen (3). 

In that decision it is pointed out that 
a Court of Session has i)ower, when the 
accused has been committed witliout a 
charge at all, oi’ upon a charge whicii tho 
(’ourt, upon a reference to the jiroceed- 
ings before the committing l\ragistrate, 
considers improper, to draw up a charge 
for any olfenco which it considers proved 
by the evidence taken before the com- 
mitting Magistrate. A charge wliich was 
added by the Sessions Court and which 
could not he su[)i)orted l)y tho evidence 
taken by tho l\Iagistrate was found to 
have i)een framed ultra vires. It is true 
that in the same case it was found that 
there was no evidence taken by tho 
Magisti’ate which would have supported 
tho charge that was framed, whereas 
here, after the examination of Ankamma 
under S. 2 ID, tlioro is evidence, taken 
by the Magistrate, on whicli tho charge 
of murder might bo supported. But in 
tho circumstances of that case tho evi- 
<lonce taken by the Magistrate could 
only have been tho evidence taken up to 
tho time of committal, as tho additional 
witness on tlie strength of whoso evi- 
dence tho conviction on the added charge 
could alone bo sustained, was not at all 
examined by tho i^fagistrate, l)ut only at 
tho Sessions. Tlio decision does not deal 
with S. 21b, l)ecauso, in tho circum- 
stances, it had no occasion to do so, but 
so lar as it goes it does not, as I read it, 
encoui'age tho idea that S. 22b can be 
applied with reference to additional evi- 
dence taken under S. 219. I may note 
that tho additional cliargo in tliat case 
was Iramed before tho additional witness 
was examined and so it was added, or 
purported to bo added, under S. 22(h 
8. 227, wliich lias to bo road with S. 237, 
can only ajiply after some evidence has 
boon taken at the trial in tho Sessions 

‘2. (IftSC)SAll (iC5=(18S(;) a’\V~N 251. ~ 
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Court. I have not now to consider the 
applicability of that section as the stage 
for applying it, if it can be applied at all, 
has not lieen reached. There appears to 
bo no decision as to tho effect upon 
S. 22() of additional evidence recorded 
under S.*219; but, without any authority, 
it seems clear enough that, as contended 
by Mr. Jayarama Ayyar, its eftoct upon 
that section must be nil. 

Section 220 has to do with a charge 
that is imperfect or erroneous when any 
person is committed for trial, and this, I 
take it, can only mean that, for it to ap- 
ply, the charge must be imperfect or 
erroneous at tlie time of commitment. 
S. 219 provides for tho taking of supple- 
mentary evidence after commitment but 
before tlie trial, and there is no provision 
that tho charge can be altered or a fresh 
committal order made by the Magistrate 
of his own motion, after the taking of 
such evidence. And so, though tho ad- 
ditional evidence may be, and in this 
case has been, recorded by the commit- 
ting I^lagistrate, it forms no part of the 
record upon which the accused has been, 
or could liave been, committed for trial. 
Tliough it has no bearing upon tho etYect 
of S. 219, 1 may here refer, for the purpose 
of showing tho general principle, to 
Birendra Lai Bhaduri v. Emperor (l), 

in whicli it is ])ointed out that; 

“ tho So.^sion^ Court is not a Court of original 
jnri'^cliftion and, though Ye>tcd with largo powers 
for amending and adding to charges, can only do 
so with rofercnco to tho immediate subject of tho 
prosecution and committal and not with regard 
to matter not covoied by tho indictment.” 

This statement of principle has been 
quoted with approval in Muhiu Goun- 
dan V. Ejinpcror (5). I must hold thatj 
tlie learned Sessions Judge was not au-! 
Ihorized under S. 22() in framing thoj 
additional charge of murder against thoi 
petitioners, in that the charge against! 
them at tho time of their commitment 
was neither imperfect nor erroneous. As! 
1 have remarked above tho question of 
whothor tho additional charge of mur- 
der can bo framed later on on tho 
strength of S. 227, is not a matter with 
which I have now to deal. 1 do not 
therefore discuss some rulings bearing 
on that section which have been quoted 
in tho course of the argument on tho 

ji^tjtion. _ _ 

‘.1.‘(1U05) 3'2 Cal 22=8 0 W N 78V=1 Cr L J 
704. 

5. A 1 H 1020 Alad 131=64 I C 21=21 Cr 
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Another point that has been taken for 
the petitioners is that the committing 
Magistrate was not warranted in law in 
recording the evidence of Ankamma 
under S. 219, and that the Sessions 
Judge should not have ordered him to 
take it. I do not however find that the 
learned Judge ordered the Magistrate to 
record this evidence. ^Yhat he did was 
to allow time to the prosecution to exa- 
mine Ankamma before the committing 
Magistrate. I must take it that the 
Magistrate was asked to record the evi- 
dence of Ankamma and that he recorded 
it because he thought fit to do so. This 
would be in accordance with S. 219 and 
as I see no reason to think that the pro- 
visions of that section were not com- 
plied with, the petitioners fail on the 
point. As however they have succeed- 
ed on the other points, I quash the 
charge against them under S. 302, leaving 
open the matter of whether that charge 
can be added later on under S. 227. 

r.R.S./iC.S, Order accordingly . 

^ A. I. R, 1933 Madras 251 (1) 

Burn, J. 

Bhogole China Somayya and others — * 
Accused — Petitioners, In re. 

Criminal Pevn. Case No. 489 of 1932 
and Criminal Pevn. Petn. No. 485 of 
1932, Decided on D/- 13 bh October 
1932. 

Criminal P. C. (1898), S. 367 ~ Judg- 
ment signed but not pronounced by Magis- 
trate — Judgment pronounced by successor of 
such Magistrate — Accused is not entitled to 
de novo trial. 

The trial of a criminal case is over as soon as 
the Magistrate has determined the issue of the 
guilt or innocence of the accused. The mere 
pronouncing of the judgment is not a part of the 
trial. 

Where a Magistrate Who signs a judgment but 
does not pronounce it is transferred and the 
judgment is pronounced by his successor there is 
no irregularity, much less illegality, and the ac- 
cused is nob entitled to a de novo trial ; AIR 
1929 Mad 201 and 18 M LJ 197, Rel on.; 40 Mad 
J03 ; AI R 1920 Mad 337 and 27 Mad 510, Ref. 

[P 251 C 2] 

V. Sitryanarayana — for Petitioners. 

Public Prosecutor — for the Crown. 

Order, The case was finished on 17bh 
March 1932, and adjourned on that date 
to 22nd March 1932, for judgment. The 
judgment was signed and dated by the 
Magistrate on 22nd March 1932, but was 
not pronounced by him because some of 
!the accused were absent. On 31sb March 


1932 the Magistrate who wrote the 
judgment handed it*over to his successor, 
who pronounced the judgment on 4th 
April. I respectfully agree with the! 
reasoning and conclusion of Peilly, J,, in 
Public P rosecutory Madras v. Chocka- 
lingam Ambalavi (l). The trial was over 
before the petitioners made their appli- 
cation, on 4th April, for a de novo trial. 
In whatever sense the word “trial” is used 
[In rc Savrimuthu Pillai (2), Venkata- 
chinnayya v. Emperor (3) and In the 
matter of liamasamy Chetty (4)] it is 
clear that the trial of a criminal case is 
over as soon as the INTagistrate has deter- 
mined the issue of the guilt or innocence 
of the accused. The mere pronouncing 
of the judgment is not apart of the trial. 
Hence in my opinion the petitioners in 
this case were not entitled to a de novo 
trial and there was no irregularity, much 
less illegality, in the pronouncement of 
judgment by the successor of the Magis- 
trate who wrote it : In re Sankara Pil- 
lai (o). 

On the merits little is to be said. It 
is contended that the learned Subdivi- 
sional Magistrate has not given findings 
as to the common object of the peti- 
tioners, their bona fides and so forth. I 
agree with the learned Public Prosecutor 
that the findings on these points- are 
sufficiently well indicated in the judg- 
ment of the appellate Court. The sen- 
tences are not excessive. This petition 
is dismissed. 

P.R.S Vk.S. Petition dismissed. 

AIR 1929 Mad 201=118 I G~374=30 Cr 

Li j 903=52 Mad 3.35. 

2. (191G) 40 Mad 103=17 Cu L L 1GG=33 I C 

646. 

3. A I R 1920 Mad 337=53 I C 50=21 Cr L J 

402=43 ^rad 511 (P B). 

4. (1904) ‘27 Mad. 510=1 Weir 787. 

5. {lOJS) 13 M L J 197=7 Cr L J 450. 
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Pandalai, j. 

Vayicheswa ra Sastri — Pefaitioner. 

V. 

Narayana Ayyay — Opposite Party. 

Civil Pevn. Petn. No. 1052 of 1929, 
Decided on 14th September 1932, from 

order of Sub-Judge, Ottapalam. 

^ (a) Limitation Act (1908), S. 19 — Pro- 
missory note insufficiently stamped contain- 
ing acknowledgment of prior liability is ad- 
missible to save limitation. 

A promissory note which was insufficiently 
stamped ran as follows: “I have received full 
consideration by adjustment of the sums which 
I owe you, namely, Rs. 300 due to you by me on 

$ 
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the occn^^ion of yonr marriage with my grand- 
daughter for her jewels; Rs. 200 duo for cloths, 
silk-; and vc=>els for the sixth month ceremony 
<and nuptials.” 

Held: that the former part of the instrument 

v. ’hich is t’nc promissory note is inadmissible as 

it is insutticifn tly stamped, but that the latter 
part cf)ntainsani expres,^ acknowledgment of a 
prior 1 iabili ty and is admissi ble as such to save 
limitation. [p 952 C 1] 

(b) Limitation Act (1908), S. 20 — No 
agreement to pay interest in contract — Sub- 
sequent entry as to payment of interest 
saves limitation. 

An entry as to payment of interest, even 
thougli there is no agreement at the time of con- 
tract, will i-.ivc limit.itioii bccansc it is enough 
if tl'.cu i- a sub>e(jnent agreement for interest 
to which the actual payment of interest is the 

bc. 't evidence. [P 252 C 1] 

S. Vcnkatachala Sasiri — for Peti- 
tioner. 

C. ib'. Swami naiJuni — for Opposite 
Party. 

Ju(](jmcnt, — This caso is fully covered 

l>y the decision in Rakkapan v. SunpiaJi 

(1). Here as in that case tlio promissory 

note dated 1 tth ]\Iav 192.1: consists of 

two parts and is as follows: 

''PiUpcc'i 500. — I. Narayana Iyer, son of Vanchi 
Ibattcr of Kavasecri Otlupura Oramam, hereby 
promise to pay \’ancheswara Sastri, son of (ropal- 
krislina Pjittar of Kavasseri Ottupura Oramam, 
or order, the ai'ovc sum, Rs. 500, with interest at 
7.1 per cent per annum; 1 have received full con- 
sidciMtion by adjustment of the sums which I 
owe voLi, namclv, Rs. 200, due to vou bv me on 

• • « V 

the occasion of your marriage with Laxmi my 
granddaughitcr for her jewels; Rs. 200 due for 
cloths, silks and vessels for the sixth monlli 
ceremony and nuptials.” 

The former part of the instrument 
wliich is the ]n’omissory note is inadinis- 
sil)le as it is insullicicntly stamped. Put 
the hitter part contains an ox])ress ac- 
knowledgement of a prior liability and is 
admissible as such to save limitation. It 
is found that on 2nd May 1926 tlio de- 
fendant signed an entry on the promis- 
sory note, written in the handwriting of 
his son, stating that in April 1925 
PvS. 25 has been sent by money order and 
that Jvs. 12-8-0 was paid on that date 
making up Ps. 37-8-0 on acoount of in- 
terest for one year. 

The learned Subordinate Judge says 
that this entry docs not save limitation 
as a payment of interest because there 
was no agreement for interest at the 
time of the marriage and the nuptials 
and sixtli-rnontli ceremony. lie is 
clearly wrong because it'is enough if 
there was any subsequent agreement for 
ill toi^st as to wliich the fiaymont itself 
^R^A I R 1930 'Mad 185=121 1 C 53, 


is the best evidence. The suit wa^ 
clearly in time. The decree of the lowe^’ 
Court is set aside and there will he a 
decree as prayed with costs in both 
Courts. 

P.R.S. K.S. Decree set aside. 
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Anantakrishna Ayyar, J. 

M , Nair — Plaintiff — Peti- 

tioner. 

Y. 

N ardyanan Nail Defendant — Oppo- 
site Party. 

Civil Revn. Petn. No. 822 of 1929, De- 
cided on 29th April 1932, against decree 
of Dist. T^Iunsif, Palghat, in S. C. S, 
No. 1485 of 1928. 

Malabar Law — Chit fund — Stipulation, 
making prize winners liable to pay all future 
instalments on default is not penal — Con- 
tract Act (1872), S. 74. 

A particular stipulation in a kuriwari may be 
of tbo nature of a penalty. But the provision to 
pay ail the future instalments in a lump sum in 
the caso of default by a pri/o-winner in payment 
of any instalment provided for by the kuriwari 
is by itself not a penalty : Case laic discussed. 

[V 255 C 2} 

C. U nnikanda Memon — for Petitioner, 

P. yl. K) ishnayihatti Nair^iox Oppo- 
site Party. 

Judgment. — The plain till in Small 
Cause Suit No. 1498 of 1925, on tlie file 
of the District ^lunsif of Palghat, is the 
petitioner in this civil revision petition, 
lie started a kuri in which the defendant 
toolc one ticket. The defendant hid in 
auction and was paid the amount due. 
As i)cr the kuriwari Ex. B and the re- 
ceipt lijx. C (executed by the defendant 
to the plaintilV when ho was paid tho 
amount of tho auction), tho defendant 
was hound to pay the future instalments 
rogula,rly ; hut having made default, the 
])laintitf sued to recover tho whole of tho. 
future instalments at once. Tho defen-f 
dant pleaded that the plaintifi’ was not 
entitled to claim tho future subscrip- 
tions in one lump sum. Tho main point 
for dotorminabion was whether tho plain- 
tiff was entitled to claim tho amounts of 
tho future instalments in one lump sum. 
Tlioro was no oral cvidonco in the case, 
neither tho plaintitY nor tho defendant 
having gone into tho box nor adduced 
any oral cvidonco. Tho only exhibits 
filed in tho caso wore : Ex. A, tho rogis- 
torod notice sent by the plaintiff’s vakil 
tO tho defendant prior to this suit de- 
manding tho amount ; Ex. B the kuri- 
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*v,'ari (’the rules and conditions of the 
kuri) ; and Ex. C, the receipt granted by 
the defendant when he was paid the 
prize money when he bid at the auction. 
The learned District Munsifheld (l)that 
under the terms of the kuriwari, the 
plaintiff was not entitled to claim all the 
future instalments in a lump sum, and 
(2) that 

any case the plaintiff can onl}' claim the 
subscriptions which have actually become due.” 

The plaintiff’s suit was decreed with 
reference 'to the amounts due for the 
instalments which fell due up to the 
date of the plaint, and the claim for 
the other instalments was disallowed. 
The plaintitf has preferred this revision 
petition claiming the whole of the future 
instalments in a lump sum, the default 
by the defendant having been found by 
the lower Court. On a construction of 
the kuriwari, I have no reasonable doubt 
on the first point. Para. 6 of the kuri- 
wari Ex. B runs as follows : 

“The person who bids and receives moneys is 
to pay his subscription on the same date of auc- 
tion to the stake-holder, and cause entries there- 
of to be made in his book by the stake-holder. If 
default has been made thereof, it is to be paid 
within five days at a profit of four annas in the 
rupee, and if default is made even in that, the 
stake-holder is entitled to recoverall the amounts 
to be paid in future together in a lump sum with 
interest at 2 per cent per mensem.” 

The provision is clear that when the 
defendant made default in the payment 
of subscriptions for two consecutive in- 
istalments according to the finding in the 
present case, the plaintiff, the stake- 
iholder, was entitled to recover the whole 
jof the amounts due for all the future in- 
jstalments. Whether the provision is 
valid or not (a question to be considered 
presently) it is clear that there is such a 
provision in the ■ kuriwari. The learned 
advocate for the respondent did not seri- 
ously contest this position, and I think 
(that the learned District Munsif was not 
right in his construction of the kuriwari. 
I hold that the terms of the kuriwari 
provide that the plaintiff would be enti- 
tled to recover all the amounts due for 
lall the future instalments in this case. 

The second question which was fully 
argued before me by the learned advo- 
cates who appeared in the case is whe- 
ther such a stipulation is valid and whe- 
thei the plaintiff is entitled to enforce 
that provision. On that point also I am 
unable to agree with the decision of the 
lower Court. As the question is one 


likely to arise frequently in practice liav.- 
ing regard to the prevalence of kuries 
(chit funds) in Malabar and some other 
Districts in the Presidency, I think it is 
better that I just 'mention the line of 
reasoning which has led me to arrive at 
my conclusion. The plaintiff is the 
stake-holder called kuttimoopan in Mala- 
bar, and karaswan in some other dis- 
tricts. The kuri is to consist of 50 
tickets of the value of Es. G each. There 
w^as to be an auction once in every 
month. The stake-holder is to collect 
moneys from the ticket holders, and he 
is himself responsible to pay the amount 
bid in auction to the successful bidder. 
The auction bidder is to be paid the 
amount of the bid by the stake-holder 
within 15 days on furnishing sufficient 
security or surety to the satisfaction of 
the stake-holder. If sufficient security 
be not furnished, the stake-holder is to 
deposit the amount bid in auction in a 
particular bank in the stake-holder’s 
name. The future instalments are to be 
paid by the stake-holder from out of the 
said deposit and any deficiency is to be 
recovered by the stake- holder from the 
subscriber in question. If there be no 
subscribers who were prepared to bid in 
an auction, then tickets that yet remain 
to be drawn were to be drawni by the 
casting of lots and the subscriber in 
whose name the ticket happened to bo 
drawm has to be paid the amount after 
deducting Es. 15 which is to be taken by 
the stake-holder as his remuneration for 
his pains. 

The stake-holder and the subscriber 
have signed the kuriwari. Except that 
the stake-holder is allowed to take Es. 15 
out of the collections every month for 
his pains, the rules of this kuriwari are 
substantially the same as those which 
find a place in the ordinary kuries, as 
seen, for example, from the kuriwaris set 
out in in the cases reported in Pancheiia 
Mancha Nayar v. G. K, Padmanabhan 
Nayar (l) and Vasudevan N amhadri v. 
Mammod (2). The question is whether 
in the absence of any special circum- 
stances, the stake-holder is entitled to 
recover the amounts due for all the 
future instalments in case there was de- 
fault in paying any future instalment as 
provided in the kuriwari. It w'as argued 
that such a stipulation is in the nature 

1. (1897) 20 Mad 68=7 M L J 26. 

2. (1899) 22 Mad. 212. 
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of a penalty and that the stake'holder is 
only entitled to a decree in respect of 
tlia afnounts duo for the instalments 
that have actually fallen due, with in- 
terest, hut that he is not entitled to a 
decree for anything more. As the matter 
lias come before the Courts on various 
occasions, I think it will he convenient 
to note how the Courts liave viewed 


similar provisions of such kuriwaris. In 

Pen iasami Thalevar v. Suhrama^iian 

Asari (3), Benson and Bhashyam Ay- 

yangar, dd., liad before tliem a case 
"where under the terms of a bond executed to 
the stake holders of a. certain chit fund the 
obligor b'onnd himself to pay 27 cottas of paddy 
in certain instalments, and, that on default, to 
pay one-sixteenth cotta per cotta per diem for 
intcre.-'t ftom date of default." 


The Court held that “the stipulation 
was not unenforceable.” The learned 
dudges observed as follows: 

"There is no allegation that tho defendant did 

not enter into tho transaction with liis eves 

* 

open, or was deceived as to its terms. The bond 
was entered into in accordance with the rules 
of the chit fund, which aio not in anv wav 
illegal. 'J here is no ground for not allowing tho 
rule to be given effect to." 

No doubt the question before the Court 
then was not exactly the same as the 
one before me. But tho observations 


are useful as throwing light on the gene- 


ral nature of tho bonds entered into bet- 
ween ticket holders and the st«akc-holder 
in chit funds. In V aitliinatha Iyer v. 
Govniditsarni Odayar (4), Oldfield and 
Bainesam, dJ., had more directly to con- 
sider tlie eltect of similar provisions in 
kuriwaris. At j). 5T7 {of 42 M L /), tho 

learned dudgo observed as follows: 

"Throughout tlie whole of tho lower court’s 
judgment we find no incnti n of tlie special rela- 
tion in which tlie stake-holder of the chit is to 
tho subscribers, and tho special necessity for 
provision for protection of Ids intciest in tho 
agreement by which these relations arc regulated. 
'I'liat this relation is of a special nature and 
justifies stringency in those conditions and in 
particular in tho rate uf interest provided for 
cases uf default has bcim clearly recognized in 
tho decisions with wldeh wo respectfully agree. 
'The stake-holder has ncccssirily to depend on 
punctual [lavinents from Ids subscribers and to 
rcscivc to himself powers to enforce such pay- 


ments. T'or the stake-holder alone is liable to 
each sub'criher and there is no liability between 
the subscribers inter so and without punctual 
payuKMits by tlie individual suh>crihois, tho 
stake-holder could not discharge his liabilities to 
tho suceC'sfnl liidders, as they arose .... liOok- 
ing at the transaction as iv whole as defined by 
Bx. we arc unable to hold that any of the 


a. (P.Kd) 14 M L J iMi;. 
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conditions are unreasonable or are such' .ns the 
parties might not naturally recogai/.e should 
regulate the exceptional relations between them. 
Generally therefore we cannot treat any of them 
as penal." 

in Ayyo Fatter\ . A.Manakkal Karna^ 

van (O), x\bclur Rahim and Spencer, JJ., 

observed as follows: 

"Generally speaking and apart from tho con- 
duct of the parties in this ease wo should say 
that time in such transaction is of tho verv 

•r 

essence of the contract." 


In Sankunni Menon v. The Empire of 
India Life Insurance Co. Ltd.. Bom- 
bay (()), Venkatasubba Rao, J., remarked 
at p. 394 (of i)i M L J) as follows: 

"What may bo construed as a penalty in the 
case of an ordinary loan, is not necessarily a 
penalty in the ease of a chit fund transaction. 
That is the effect of the decision in Vaithinatha 
Iyer v. Odaijar (4). It is there 

pointed out that in the case of a stake-holder ol 
a chit, his relation to the subscribers being of 
a special nature, special necessity exists justify- 
ing stringent provisions to protect his interest. 
I’he learned Judges observed: ‘Without punc- 
tual payments by tho individual subscribers, the 
stake-holder could not discharge his liabilities 
to the successful bidders as they arose.’ Such 
remarks will apply with greater force to the con- 
tract of insurance." 

Olio may refer also to contracts of 
hire purchase. In FAlavwial \ .Venkaia- 
raviana liao (7), Spencer and Deva- 
doss, JJ., hold that 

"time was of tho essence of tho contract in 
such cases." 

It is true, as held by Ramesam, J., in 
Muthukumaraswami Pillai v. Siihra- 
mania Chetiiar (8), that it could not be 
said that the doctrine of penalty would 
not apply at all under any circumstances 
to provisions in a kuriwari. In the 
words of tlie learned Judge, * the terms 
of a chit fund contract may be penal.” 
But I do not understand the learned 
Judge to say that a stipulation to pay 
the whole of the future instalments in 
a lump sum in case of default in pay- 
ment of an instalment as provided in the 
kuriwari should be considered as a 
penalty and should always bo relieved 
against. I have gone through the judg- 
ment of tho learned .Judge, and I do not 
think that tho learned .Judge meant to 
decide tliat (luestion. Tliis is what tlie 


learned Judge says: 

"The second point argued before me is that 
the conditions of the bond are penal. L ndor 
this point ho (tho dclondant) ^aise^ twoqnes 

5 \ 1 H I'JiO Mad Si2 = 52 I 0 9118. 

b. A 1 U 1982 Mad 241 = 134 1 C 977=01 
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tious. The first is that the rate of interest pay- 
able in default is penal, and secondl)', the stipu- 
lation relating to payment of all the future in- 
stalments on two defaults is also penal. Mr. 
Patanjali Sastri appearing for the respondent 
argues that the second i)oint was really not 
raised either in the written statement or in the 
issues. It was raised very vaguely in the written 
statement. It is true it is not raised in the 
issues. Defendant 4's conduct in depositing the 
amount of the irstalircnts G to 21 with 
interest at 12 per cent from the date of the 
6th call up to 17th August 1920, namely, 
Rs. 1,746, seems to suggest that he intended to 
raise no question about the advancing for the 
payment of instalments 6 to 21. The suit was 
filed on 8th September 1920. By that date 
instalments 6 to 13 had fallen overdue, and 14 
to 21 had not. Even assuming that the stipula- 
tion about the payment lof all the instalments 
on defaults is penal, there is nothing to prevent 
defendants from paying and the plaintiff from 
accepting the amount of instalments 14 to 21 
before their time. The only question is whether 
the amount of interest which he has paid for 
these instalments, namel}', Rs. 546, was too 
much, if it is regarded as the amount of interest 
only on instalments 6 to 13. One thing is clear, 
that he w’as quite content to get rid of the ob- 
ligation to pay instalments 6 to 21 by paying an 
interest of Rs. 646 for them, whichever way the 
figure may be arrived at.” 

The learned Judge’s decision was really 
only on the question of the amount of 
interest that the plaintiff w’as entitled 
to, in the peculiar circumstances of that 
case. There was a Letters Patent Appeal 
(L. P. A. No. 199 of 1927) preferred 
against the learned Judge’s judgment by 
the plaJntiff, The learned Judge’s deci- 
sion on the question of interest was con- 
firmed in the circumstances but the 
plaintiff w^as given a decree in respect 
of the future instalments also. The Dis- 
trict Munsif had passed a decree in res- 
pect of all the other instalments, in 
regard to w^hich the defendant had pre- 
ferred an appeal. Accordingly, by the 
decision in the Letters Patent appeal 
the amount fixed in the decree in S. A. 
No. 563 of 1925 was added to the amount 
due under the District Munsif’s decree. 

I have thought it necessary to quote 
the relevant passages from the judgment 
of the learned Judge, as it was strongly 
pressed upon me by the learned advocate 
for the respondent that the question 
before me was decided by the learned 
udge in Muthu ^umaraswavii Pillay v. 
t^ubramania Chettiar (8), in favour of 
tn© lespondcnt s contention. But from 
what I have said above, it seems to me 
that the learned Judge’s judgment in 
this case is no authority in favour of 
the contention that a provision in a 
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kuriwari to pay all the future instal- 
ments in case of default of payment of 
one instalment, should alw^ays be treated 
as penal and relieved against. In fact 
that learned Judge sitting with Oldfield, 
J., had decided the contrary in the case 
reported as Vaitliinatlia Iyer v. Goviii- 
dasami Odayar (4), and there is no 
reason to think that the learned Judge 
w'as inclined to withdraw from the posi- 
tion taken up in that case, as was con- 
tended before me by the learned advocate 
for the respondent. 

The learned advocate for the respon- 
dent strongly relied on tw^o decisions of 
V. V. Srinivasa Ayyangar, J., reported as- 
Ramalinga Adaviar v. Mcenakshisun- 
daram Pillai (9) and Stibbiah Pillai v. 
Shanm'nga Pillai (10). As those de ci- 
sions have been recently considered at 
length by Curgenven, J., in S. A. No. 921 
of 1926, I do not purpose to go into- 
them in detail. The learned Judge — 
Curgenven, J. — after discussing the ques- 
tions whether such a case would fall 
under Ulus, (f) or Ulus, (g), S. 74, Con- 
tract Act came to the following con- 
clusion : 

‘‘ I can see no reason therefore for not follow- 
ing the decision in V aithinatha Iyer v. Govinda- 
sami Odayar (4), which sitting singly I should 
feel bound either to follow', or to refer this case 
to a Bench, I conclude that the claim to the 
principal should be allowed in full.” 

The case before the learned Judge was 
also a case of a chit fund, and it w’as 
held that a stipulation for payment of 
the entire amount of the future instal- 
ments on default in pay^ment of one, w’as 
not a stipulation by way of penalty. As 
already mentioned, particular stipulation 
in a kuriwari may be of the nature of a 
penalty, as observed by Ramesam, J., in 
Muthu Kumara Sw ami Pillay v. Subrali- 
mania Chettiar (8) : see also the decision 
of the Full Bench in Avathani Muthu 
Krishnier v. Sankaralingam Pillai (ll). 
But the provision to pay all the future 
instalments in a lump sum in the case! 
of default by a prize wdnner in payment! 
of any instalment, provided for by the 
kuriw’ari has been held in a number of 
cases in this Court to be by itself not a 
penalty. 

The decision of Odgers and Curgenven, 
JJ., in F. Tatayya v. K, Gangayya, (12)- 

9. A I R 1925 Mad 177=85 I C 261. 

10. A I R 1928 Mad 246=108 I C 319. 

11. (1913) 36 Mad 229=18 I C 417 (F B).. 

12. A I R 1927 Mad 965=105 I C 789- 
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was also referred to. ]>at that was not 
a ca^G of a cliit fund, but of a decree 
incorporatin'^ a ra/inama l)etween the 
■parties, and the Court held that the 
|)rovi<ion that in default of payment of 
,»ny one of tlio instalments, the plaintiff 
could recover, irrespective of the future 
in>talmcnls, the entire amount of prin- 
cipal and interest that remained out- 
stand i mi by that date, was not in the 
nature of a penalty under S. 74, Contract 
Act. As the question has been discussed 
in the cases already quoted })y me, 1 pro- 
pose only to .c^ive reference to the deci- 
sion of the House of fjords in Walling- 
foul V. director of the Mutual Societif 
(Id), ot the Court of appeal in England 
in Vrotcotor Loan Co. v. Grice (14), and 
of the Irisli Court: In the matter of 
(). B.\ An Arranging ‘Debtor (lo). In 13 
rialsbury’s Ijaws of England, p. 152, 
para. I7b, there are the following obser- 
vations wliich seem to be relevant to the 
])resent case: 

“ Whore money is actually payable or to be- 
came p.ivalde, a provision may validly bo made 
for diminishim; the amount, or making it pay- 
able by instalments, or allowing other conccs- 
-.ions to the debtor upon stipulated terms; and if 
the doljtor complies with the terms ho isciititled 
to the l)enerit of the provisions. l>ut ho must 
[)urchase the benefit by strict compliance with 
the terms; and if he is in default the full debt is 
payable and he cannot claim relief as against a 
pclialLy. Upon this principle when a higher 
rate of interest has been stipulated for in a mort- 
gage. interest at a lower rate may be substituted 
on condition of punctual payment; and where a 
debt is payable by instalments, a stipulation 
that on nonpayment of any •instalment the 
entire debt shall become due is not in the nature 
of a penalty: see also para. 1:325, at p. 555, of 
Story on Equity, 3rd Edn., by A. E. Kendall.” 


Tn cssenco fcho transaction beforo mo 
is a loan of a common fund to one mem- 
ber. The member to whom the loan is 
to 1)0 advanced is selected either by 
casting of lots or by other moans. The 
person who oifers the highest discount 
is in some cases selected as the person 
entitled to the loan of thecommon fund. 
Eut the amount advanced to such mem- 
ber is a lo:in, and the common fund is 
lent to each subscriber in turn. As ob- 
served by Scotland, C. J., and Erere. J., 
in Kamah’shi Acliari v, Appavti Pil- 


iai{\B}: _ 
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” It is simply a loan of the common fund to 
each subscriber in turn.” 


These remarks were made in 1863. It 
is really a debt in praesenti but to be 
paid by particular instalments if cer- 
tain conditions be duly observed, but 
otherwise to bo paid up at once irres- 
pective of the benefit of time and instal- 
ments. It has been so viewed in this 
Ercsidency for a long time. English 
Courts have held that in such cases no 
(luestion of penalty arises: see the ob- 
servations of Lord Selborne, at p. GDG, 
of Lord Blackburn at p. 705 and of Lord 
Watson, at p. 710. With reference to 
the general nature of such kuri transac- 
tion, 1 may (luote the following obser- 
vations of Benson and Sundara Ayyar, 
JJ., in Appeal No. 218' of 1911. The 
learned Judges say: 

the kuri as a well-kuowm institution in !Mala- 
bar and is resorted to help thrifty poisons for 
the purpose of their investing savings with good 
chances of profit.*’ 

As kuri transactions are common in 
the States of Travancore and Cochin 
also, I just wanted to see how the Courts 
in those States have dealt with such a 
matter. Such transactions are in Tra- 
vancore called chitty-transactions and I 
find that the Travancore High Court has 
held that “a stipulation of the kind in 
a chitty bond is not penal”: see Ven- 
katusnbrahmania Ayyar v. •Velayu- 
dham (17) and Krishnan Bamaji v. Ba- 
man Aiyappaii (18), (which latter case 
refers at p. 55 to a Full Bench decision 
of that Court to the same effect) and 4-1 
T. L. R. 461. The Chief Court of Cochin 
has also taken the same view: see 7 
Cochin Law Reports 309, where it is re- 


marked as follows: 

” When regard is had to the nature of a kuri, 
it is impossible to regard such a provision as a 
penalty.” 


I do not fool called upon in the cir- 
lumstancos to refer this question to a 
iench. I may note that no question 
las boon argued before mo whether the 
)rovision in this kuriwari relating to 
ntorost is penal or not, and so it is not 
lecessary for mo to give any opinion on 
-hat point in this case. For the above 
oasons 1 think that the learned Dis- 
trict r^funsif was in error in this case in 
w^Elina f.linh kho nlaintilT. the stake- 


holder was not entitled to the amounts 
duo for all the instalments together, and 
his decree will ho nuvlifiod J)y_g|vmgJ^^^ 

17. ' 15 Trav E 'll 1S2. 

18. 22 Trav L 11 52. 
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plaintiff a decree for the whole of the 
amount sued for, together with interest 
at 6 per cent from date of plaint till 
date of payment, with costs in this and 
in the lower Court. 

P.R.S./r.k. Decree modified. 
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Sundaram Chetty, J. 

S. R. M. Annamalai Clfiettiai — Defen- 
dant — Appellant. 

V. 

Rama N arasimhulu Naidu and an- 
other — Plaintiffs — Respondents. 

Second Appeals Nos. 727 and 728 of 
1930, Decided on 30th October 1932, 
against decrees of Dist. Judge, Chittoor, 
in Appeal Suits Nos. 133 and 134 of 
1928. 

Madras Estates Land Act (1908), S. 13 (3) 

Raiyat digging well in patta land at his 
sole expense — Landlord cannot charge higher 
rate of rent. 

Where the raiyat sinks a well in his patta land 
for the supply of water for agricultural pur- 
poses at his sole expense, the landlord is not en- 
titled to charge higher rate of rent on account of 
any increase of production by virtue of S. 13 (3); 
nor can the landlord be regarded as having con- 
tributed something towards the improvement 
by reason of the fact that he loses the chance 
of recovering any rent on the area of the site 
covered by the well. The landlord can claim 
like that if the well is dug in poramboke land : 
27 I. C. 869, Dist. [P 258 C 1] 

B. Somayya and V. Satyanarayana — 
for Appellant. 

5. A. Seshadri — for Respondents. 

J udgment. — These are connected 
second appeals arising out of two suits 
hied by two raiyats against the land- 
holder for grant of patta under S. 55, 
Madras Estates Land Act, for fasli 1336. 
The main point argued is whether the 
plaintiffs have effected any improve- 
ments at their sole expense within the 
meaning of S. 13, Cl. 3 of the said Act in 
some of the dry lands in question, and 
whether the land-holder can charge rent 
according to cropwar rates and second 
crop rates prevailing in the village, al- 
though crops of a superior nature such as 
garden and wet crops raised on such dry 
lands were the result of those improve- 
ments. According to the findings of the 
lower Courts, it is clear that these lands 
are classified as dry that though they 
were originally poramboke, they have 
become patta lands of the plaintiffs, that 
the improvements effected by the raiyats 
(plaintiffs) consist of wells sunk in their 
patta lands at their own cost, subsequent 
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to the passing of the Estates Land Act, 
and that before the sinking of those 
wells, only ordinary dry crops could be 
raised on these lands. It is admitted that 
the usage in this village is to levy crop- 
war rates of rent, which depends upon 
the nature of the crop raised and the ex- 
tent of land actually cultivated. As 
would appear from the pattas filed (for 
instance Cl. 10 of the patta Ex. C) no 
rent would be charged on lands left 
waste or uncultivated unless the non- 
cultivation is due to the neglect of the 
raiyat. 

In the light of these facts the ques- 
tion in issue has to be determined. S. 13, 
Cl. 3, declares that notwithstanding any 
usage or contract to the contrary a rai- 
yat shall not by reason of making an im- 
provement at his sole expense, become 
liable to pay a higher rate of rent on ac- 
count of any increase of production or of 
any change in the nature of the crop 
raised as a consequence of such improve- 
ment. In the present case, there is noi 
doubt that the well sunk by the raiyats 
in their patta lands for the supply of 
water for agricultural purposes, would be 
an improvement within the meaning of 
S. 3 (4) of the Act. These wells are not! 
shown to prejudicially affect any other 
land of the land-holder. Nor is it the 
case of the defendant, that any money 
was contributed by him for the expenses 
of sinking these wells. It is argued by 
the learned advocate for the appellant, 
that the landholder may be deemed to 
have contributed something towards the 
improvement, by reason of the fact that 
he loses the chance of recovering any 
rent on the area of the site covered by 
the wells. In support of this contention 
reliance is placed on the decision in 
Lodd Govindoss v. Ghiiinappa Naidit (l). 
It it strenuously contended on the res- 
pondent's side that that decision has no 
application to the present case. In that 
case the point was whether in view of 
the facts disclosed in the evidence, the 
zamindar was entitled to charge en- 
hanced rates for crops grown with the 
aid of well water. S. 13, Cl. (3), Estates 
Land Act, was held to be not applicable 
to that case, as the improvements were 
those effected prior to the Act. But the 
question turned upon the validity of the 
contract to pay enhanced rates. In order 
to see whether there was consideration 
1. (1915) 27 I C 869. 
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for the contract, some facts had to be 
taken into account. It was shown that 
the wells were du^ by the raiyats in 
land entered in the accounts as poram- 
boko, and that the area covered by the 
wells was rendered un cultivable. The 
land in which the wells were du^ was 
not tlie property of the raiyats, Init be- 
longed to the zamindar. That is why 
Nai)ier, J., has observed thus : 

“ By handing over that area to the raiyats for 
the construction of wells he has in our o['inion 
contributed to the cost of the wells and such 
contribution is good consideration for the con- 
tract set up by him.” 


For the purpose of apfilying Cl. 3, 
S. 13, the important i)oint is wliether 
the wells in question were sunk at the 
sole expense of the raiyats. In order to 


dig a well, 


the first recfuisite is land 


which must serve as the site for the 


well. If the wells in question were dug 
in poramhoke land, the land. holder by 
handing over tliat site for sinking the 
wells, can ho regarded as having contri- 
buted towards the cost of these improve- 
ments and the case would ho taken out 


of the operation of the said section. The 
prospective loss of rent on the area of 
the site covered by tho wells cannot by 
any stretch of tho observation in Lodd 
\(jovind(loss s case (l) ho deemed to be a 
contribution by tho land-holder towards 
the cost of sinking the wells, and for this 
reason, it cannot he held, that the im- 
provements are not those made at the 
solo exi)onse of tho raiyats, within the 
meaning of S. 13 (3) of tho Act. For 
the damage sustained on account of any 
such loss of rent, it seems to me a 
remedy will l)e availal)lo. If by tho neg- 
lect of the raiyat, any plot is loft waste 
or uncultivated, tho land-holder is 
entitled to charge rent. By a voluntary 
act of tho raiyat, if ho disables himself 
from cultivating a certain plot ho cannot 
say, that for causes beyond his control, 
the cultivation could not bo carried on. 
Though the land-holder cannot i)rovont 
the raiyat from making an improvement 
by way of digging a well in the holding, 
ho may have recourse to the method of 
charging rent oven on tho area of the 
site of the wells, at tho dry rates. But 
in view of tho bar created by C1.3,S. 13, 
ho cannot levy higher rates of rent, under 
jtho prevailing system of charging crop, 
war rates, if tho change in tho nature of 
the croi)s raised by the conse(iuenco of 


the improvements elTected by the raiyat 
at his sole expense. 

The same question was recently consi- 
dered by Anantakrishna Ayyar, J., in 
/S. A. No. 1980 0 / 1927 , and that decision 
is clearly in favour of respondents’ con- 
tention. It is true that the ruling in 
Lodd Govindoss v. Chijinappa Nauhi (l) 
was not considered in that decision. 
But, in my view, that ruling does not 
materially help the appellant in the 
juesent appeals. I therefore confirm the 
finding of the Courts below on this point. 
As regards tho memorandum of objec- 
tions I see no substance in them. The 
lands, Nos. 592 and 593, have been classed 
as wet, and treated so in the previous 
paltas. They must be presumed to be 
wet lands liable to be charged accord- 
ingly, until the raiyats resort to an ap- 
propriate remedy and get the classifica- 
tion changed or assessment reduced. In 
the result, these appeals and the memo- 
randa of objections are dismissed with 
costs. 

P.B.S./k.S. Appeals dismissed. 
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Jackson and Mockett, JJ. 

M . V. Su7idaresa Aijyar — Appellant. 

V. 

Pacala Subba Raot^nd others — Respon- 
dents, 

Appeal No. 496 of 1931 and Civil Revn. 
Retn. No. 1973 of 1931, Decided on 5th 
September 1932, against order of Sub- 
Judge, Nellore, D/-^13th March 1931. 

Civil P. C. (1908), S. 151 — Court has na 
inherent right to deprive party of right ob- 
tained by limitation. 

Where tho defendant has acquired a right by 
opeiation of the law of limitation to claim that 
tho litigation against him should cease, tho 
Court has no inherent power to deprive tho 
defendant of that right, and to order tho litiga- 
tion to proceed. [P 258 C 2] 

K. Ujuaviaheshioarayi — for Appellant. 

Ju dgment. — T h 0 Su bor d i n a t e 3 u d go h a a 
restored an application to restore a suit 
after that application was itself time 
barred. lie seems to have thought that| 
whore tho defendant liad acquired the 
right by operation of tho law of limita- 
tion to claim that tho litigation against 
him should cease, the CouTt has an in- 
herent power to deprive tho defendant 
of that right, and to order the litigation 
to proceed. Obviously S. 151 never con- 
fers any such power upon a Court — a 
power for the ends of injustice and to 
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promote abuse of the process of the 
Court, The defendant after the plaintiff 
has exhausted his statutory limit of time 
clearly has justice on his side and the 
Court has no right to interfere in order 
to override a lawful bar of limitation. 
The petition is allowed with costs 
throughout and the lower Court’s order is 
cancelled. This disposes of the appeal. 

P.R.S./K.S. AppeoA allowed. 
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Yenkatasubba Eao and Eeilly, JJ. 

K, y, Srinivasathathachar — Plaintitf 
— Appellant. 


V. 

Naravalur Srinivasathathachar — De- 
fendant — Respondent. 

Appeal No. 112 of 1931, Decided on 
26th August 1932, against an order of 
Sub-Judge, Salem, Dj- 14th November 
1930. 

(a) Civil P. C, (1908), S. 54 — Partition of 
revenue also is not necessary for applicabi- 
lity of section. 

in construing S. 5i which is plain and un- 
ambiguous, words not to be found there should 
not be imported into it. Hence for the appli- 
cability of the section it nob necessary that 
the partition should be is not only of the land, 
but also of the revenue assessed on it: AIR 
1931 Gal 93 and AIR 1931 Gal 104, Rel on\ 

[P 25y G 1 

(b) Civil P. C. (1908), S. 54— Decree for 
partition of portion of undivided estate is 
outside scope of section. 


Section 54 applies only to a case where the 
decree comprehends the partition of the whole of 
the estate paying revenue to Government. A 
decree directing partition of a portion of an un- 
divided estate does not fall within the terms of 
the section: AIR 1931 Cal 93; AIR 1931 Cal 
104 and 24 Cal 725, Rel on. [P 259 0 2] 

C. S. V enkatachariar — for Appellant, 
B. Sitarama Mao — for Respondent. 


y enkatasubha JEtao^ J . — The questio 
raised relates to the construction c 
S. 54, Civil P. C. The lower Court ha 
made an order directing the decree to b 
forwarded to the Collector for partitio: 
being effected. Mr. Venkatachari for th 
appellant contends that the order i 
wrong. It is first urged that the sectio] 
does not apply unless the partition is no 
on y ^ 6 land, but also of the revenu 

assesse on it; in other words, unless th 
division of the land is to be followed b' 
the apportionment of the revenue. Thi 
construction is opposed to the plain pro 
visions of the section. What the sectioi 
refers to is, the partition of the estat« 
assessed to the payment of revenue anc 


not the partition of the estate as well as 
the revenue. Why in construing the 
section, which is plain and unambiguous, 
words not to be found there should be 
imported into it, I fail to see. 1 agree 
with the observations of Rankin, C J 
on this point in the two cases cited at 
the Bar, namely Abdul Razack v. Sri 
Nath Ghose (l), and Kir an Chandra Eai 
V. Rama Nath Dutta Choivdhury (2). 
But it is unnecessary to pursue this point, 

as the second contention of Mr. Venkata- 
chari is, in my opinion, clearly well 
founded. He argues that what the sec- 
tion contemplates is an entire undivided 
estate and not merely a part of it. In 
the present case, the plaintiff* and the 
defendant were entitled to a portion of 
the undivided estate and the decree 
diiected that that portion should be 
divided into t\vo equal halves. Such a 
decree does not fall within the terms of 
the section. Is this decree .... one 
for the partition of an undivided estate? 
Or again, is it for the separate possession 
of a share of such an estate? The answer 
is in the negative. A share of an estate 
is not equivalent to a share of a portion 
of an estate; when the decree relates to 
the separate possession of a share of a 
portion, that decree does not fall within 
the terms of the section. Trevelyan, J., 
expresses this tersely in Jagadishury 
Rebya v. Kailasli Chandra Lahiry (3), 
in a passage extracted by Rankin, C. J.* 
in the first of the two cases already cited. 
Says Trevelyan, J.: 

“The section applies only to a case where the 
decree comprehends the partition of the whole 
of the estate paying revenue to Government. A 
decree for possession of a share of a portion of 
an undivided tstate is not a decree for “posses- 
sion of a share of an undivided estate” in any 
sense.” ^ 

The intention of the statute seems to 
be, that where the duty is cast upon the 
Collector of executing the decree, the 
partition he has to effect is to be both 
complete and perfect, that is, not only 
is the land to be divided, but the revenue 
also is to be allocated, the object being 
that the interests of the Government are 
safeguarded and there is also a final ad- 
judication of the rights and liabilities of 
the parties in the sense, that one sharer 
shall no longer be at the mercy of the 
other co-owners; and such a course the 

1. A I R 1931 Cal 93=130 I C 129=58 Cal 122. 

2. A I R 1931 Cal. 104=130 I C 287. 

3. (1897) 24 Cal 725=1 OWN 374. 
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Colhctor can appropriately adopt only 
when the decree relates to the whole, 
and not merely a part of, undivided 
estate and all the parties interested and 
to be alt’ected by the proposed division, 
are i)efore him. I a:4ree with the view 
taken of the section by the learned J ad^es 
of the Calcutta High Court in Ahdul 
liazack v. Sri Nath Ghosc (l) iindKiraii 
Chandra Rai v. Rama Nath Dntta 
Chonnihiiry (2), referred to by me. The 
result is the Subordinate Judge’s order 
is set aside and the appeal is allowed 
with costs. I must point out that there 
was some difficulty in the lower Court as 
regards getting a proper olTicer appointed 
for effecting the partition. The Com- 
missioner selected reported that without 
tlie aid of an expert surveyor he was 
unable to make a partition. We direct 
the Court to appoint a fresh Commis- 
sioner and would suggest that, if pos- 
sible, a trained surveyor should be ap- 
pointed. 

Reilly, J ' — H appears in this case that 
the agraliararndars of the village in 187 G 


by an arrangement among themselves 
allotted certain plots of land in the vil- 
lage to each other to be enjoyed separ- 
ately in accordance wdth their vrithis, 
reserving, we are told, certain other plots 
still to be enjoyed in common. In course 
of time plots of land representing about 
7/yths of the whole village, we are told, 
came into the possession of the plaintiff 
and tl\c defendant in the suit. The suit 
is for the partition of those plots between 
the plaintiff and the defendant. It aj)- 
pcars to mo quite clear that such a suit 
does not come within the meaning of 
S. bl of the Code. It is certainly not a 
suit for the partition of an undivided 
estate within the words of the section. 
It is not a suit for the jiartition of the 
whole agraharam village. Nor is it a 
suit for the separate possession of a share 
of that village. Jf it were a suit for the 
separate ])ossossion of a share of that 
village, not only would the plaintill and 
the defendant bo parties, but all the 
agraliararndars would have to bo parties 
to the suit. Iloro wo are quite outside 
the provisions of S. 51 of the Code, as I 
understand them. Perhaps I may also 
say with respect that I entirely agree 
with the interpretation of S. 51 of the 
Code given by Pankin, C. J., in Abdul 
Razack v. Sri Nath Ghosc (l). I agree 
that this appeal should bo allowed with 


costs and that the revision petition 
should be dismissed, but without costs. 
P.R.S./k.S. Appeal allowed. 
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Pandalai, j. 

R, Kandaswami Chettiai — Petitioner, 

V. 

Municipal Council of Pollachi — Oppo- 
site Parties. 

Civil Pevn. Petn. No. 759 of 1932, De- 
cided on 11th August 1932, to revise an 
order of Dist. Jud ge, Coimbatore, D/- 
22nd April 1932. 

(a) Madras District Municipalities Act (5 
of 1920), S. 51 — Decision by District Judge 
under S. 51 is not open to revision by High 
Court. 

Provided a District Judge is acting within his 
jurisdiction, his decision under S. 51, however 
erroneous on the facts or oven on the construc- 
tion of the rules, cannot be revised by the High 
Court. For where a District Judge who has 
jurisdiction to inquire into an election petition 
under the rules, passes, as the result of his in- 
quiry, an erroneous order based on an erroneous 
construction of the sections of the Act or the 
rules, it cannot be interfered with in revision, 
and it cannot be said in such case that on ac- 
count of this error of law the District Judge 
exorcised a jurisdiction which did not exist : 
AIR 1924 Mad 561, Rcl. on. 

[P 261 C 2; P 262 C 1] 

(b) Madras District Municipalities Amend- 
ing Act (1930), S. 177 — There is no inten- 
tion to exempt future elections from condi- 
tions necessary for all elections. 

All that S. I'i? of the Amending Act 1930 pur- 
ports to do is to enable the Government to extend 
the tenure of the councillors holding oOico on the 
date when the Act camo into force and that ex- 
tension is expressly made subject to four sections, 
S. 48 (2), 50, 61 and CO. The mention of those speci- 
fic sections is to make it clear that if during the 
extension any of the so extended councillors took 
Government service under S. 48 (2) or became 
subject to any of the disqualifications mentioned 
in S. 60 or S. 60, they would still bo liable to be 
declared disqualified under S. 51. There was 
no intention to exempt future elections from the 

conditions neccssarv for all elections. 

[P 262 Cl, 2] 

(c) Madras District Municipalities Act 
(1920), S. 51— Scope. 

Objections under S. 51 may embrace disquali- 
fications existing before the election* [P 262 C 2] 

(d) Madras District Municipalities Act 

(1920), 49 (2) (f)— Persons standing in 

superior or subordinate positions to council- 
lor should be excluded. 

The clfoot of S, 49 (2) (f) is not merely to dis- 
qinvlily Government village otTicors or part-time 
(iovernmont olVicors who arc subordinates or 
superiors of sitting councillors. The much more 
natural and reasonable moaning of the words is 
that persons standing in a superior or subordi- 
nate position to a sitting councillor and hold- 
ing othco as such, not necessarily (Tovernmont 
olVico, should bo excluded from election, 

[P 263 C 21 
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T. R, Ramachandra Ayyay — for Peti- 
tioner. 

M, Krishna Bharati — for Opposite 
Parties. 

Judgment.— -This is a petition to re- 
vise an order of the learned District 
Judge of Coimbatore passed under S. 51, 
District Municipalities Act, on an ap- 
plication to him under the same section 
by the present petitioners. They ^vere 
respectively the President and the Se- 
cretary of the Pollachi Town Bank, 
Limited, having been elected to these 
offices on 15th July 1931. They were 
also Councillors of the Municipal Coun- 
cil of Pollachi. The life of the council 
then in existence was, in pursuance of 
S.177 of the Amending Act of 1930, exten- 
ded by Government to 1st December 1931, 
some time previous to which the elec- 
tions for the new council, which was to 
come into existence on the above date, 
took place. At that election which was 
governed by the District Municipalities 
Act as amended, the present petitioners, 
being still President and Secretary of 
the Bank, were re-elected members of 
the new council. No objection w^as ap- 
parently then taken. They entered on 
their offices and were functioning as 
such. After some time questions arose, 
at whose instance it does not matter, 
which led to the Chairman of the Coun- 
cil calling a special meeting to consider 
the matter. The petitioners forestalling 
any action that might be taken by the 
council or at its instance presented this 
petition to the District Judge, pin port- 
ing to do so under S. 51 of the Act as 
amended, stating that unfounded ques- 
tions and doubts had been raised about 
the validity of their election and asking 
for an order that such doubts and ques- 
tions w’ere unfounded and that they 
were holding their offices as councillors 
legally. The respondent to the petition 
was the Municipal Council which ap- 
peared . through its Chairman and put 

i^he objection that under S. 49 
(fj both the petitioners were disquali- 
fied for being elected as Councillors on 
the ground that at the time of election 

one was the official superior and the other 

the official inferior of the other. This 
was the only question before the District 
Judge. On an examination of the clau- 
ses of the Articles of Association of the 
Bank the learned Judge held' that the 
first petitioner, President, was the offi- 


cial superior of the second petitioner the 
Secretary of the Bank, and therefore 
they were both disqualified for election 
to the council. 

In the grounds of the petition to this 
Court the only ground taken is that the 
Secretary is not an official inferior of the 
President of a Bank, and that the 
learned Judge ivas in error in taking 
that view. A preliminary objection was 
taken for the respondent against the 
petition being heard on the grounds 
stated in the petition on the ground, that 
assuming that the learned Judge took an 
erroneous view, this Court is not com- 
petent to revise that opinion, and for 
this Cl. 2, S. 51 of the Act was relied upon, 
which says that the said Judge after 
making such inquiry as he deefns neces- 
sary shall determine whether or not such 
a person is disqualified under sub-S. (l), 
Ss. 48, 49, S. 50 or S. 60, and his 
decision shall be final. On this section 
a number of decisions of this Court have 
put it now beyond dispute that, provi- 
ded the District Judge was acting within 
his jurisdiction, his decision however 
erroneous on the facts or even on the 
construction of the rules, cannot be re- 
vised by this Court. In Umar U duman 
V. Moideen Pillai (l) it was held that„ 
although a District or Subordinate Judge-, 
deciding an election petition under the- 
rules is not a persona designata but a Court- 
subordinate to this Court’s jurisdiction, 
yet if all the fault that can be found 
with the decision of that Court is that it 
was wrong on the merits or even upon a 
doubtful question of construction of the 
rules, this Court will not interfere. That 
however was in an election petition. 
The case in Duraiswami Nadar v. 
Joseph (2) was also one of an election 
petition. In Ramasioami Goundan v. 
MuthxL Velappa Gounder (3) it was held 
that a District Judge inquiring into an 
objection under S. 57,'.Local Boards Act 
(corresponding to S. 51, District Munici- 
palities Act), cannot give himself juris- 
diction to entertain a matter not within 
it by committing an error of law. And 
this opinion was repeated in Parthasa- 
radhi Naid^i v. Kotesioara Rao (4) 
where the ultimate decisio n w'as in a 

R 1929 Mad '257=119 I 0 145. 

2. A I R 1926 Mad 319=92 I 0 119 

3. A I R 1923 Mad 192=71 I C 1039=46 Mad 

536 . 

4. A I R 1924 Mad 561=78 I G 98=47 Mad 

369 (F B). 
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fied under S. 48 (l), S. 49, S. 50 or S. 60 as a class from standing for election and 


and such person does not admit the allega- 
tion or whenever any Councillor is him- 
self in doubt whether or not he has be- 
come disqualified for office under S. 50 
or S. 60 such Councillor or any other 
Councillor or the Chairman at the re- 
quest of the Council shall apply to the 
District Judge, etc. It is obvious 
that the applicant under the section 
must be some Councillor or the Presi- 
dent at the request of his Council. No 
stranger can apply; that is no voter can 
apply; no candidate who has been de- 
feated can apply. This provision is en- 
tirely in favour of the Councillors and 
the Council acting through its Chairman. 
It is reasonable to suppose that the per- 
son against whom the application under 
the section on the footing of S. 49 was 
contemplated was not the person under 
disqualification himself, because the sec- 
tion says or supposes that such person 
does not admit the allegation, which im- 
plies that he diputes it and that some 
other Councillor makes the application. 
The only case of a Councillor applying 
about his own disqualification is when 
he is in doubt as to S. 50 or S. 60. How- 
ever that may be, these two petitioners 
may be regarded as having filed an ap- 
plication in the character of any 
other Councillor” about each other. It 
is now too late for them to say that they 
made a petition against themselves and 
that they are not willing to be bound 
by the result. The petitioners having 
invoked the jurisdiction of the District 
Judge, no doubt hoping for a favourable 
order, cannot be heard to repudiate it 
now that it is pronounced against them. 

These are the objections raised to 
show that the lower Court has no juris- 
diction to entertain or decide this peti- 
tion, and in my opinion they fail. There- 
fore, even if the decision that the peti- 
tioners are subordinate and superior to 
each other be incorrect, I should not be 
empowered to interfere. As however the 
matter has been argued, I ought to 
notice the objection taken that on a 
proper construction of S. 49 (2) (f) per- 
sons who stand in the relation of official 
subordination or superiority to a Coun- 
cillor holding office on the said date 
must be persons holding some Govern- 
ment office. I think that this is quite 
unfounded for the reason that S. 48 (2) 
of the Act debars Government servants 


it was not necessary to enact this clause 
to exclude from election Government 
officials standing in subordinate or supe- 
rior position to some Councillor holding 
office on a particular date. But it was 
said that Government officials are nob 
totally excluded and that village officers 
are eligible, and also the only officials 
are excluded are whole time servants of 
the Government remunerated by salary 
or fees. In other w'ords part-time Gov- 
ernment servants, whether remunerated 
or not by salary or fees, are not exclud- 
ed. In my opinion the eilect of S. 49 
(2) (f) is not merely to disqualify Gov- 
ernment village officers or part-time 
Government officers who are subordi- 
nates or superior of sitting Councillors. 
The much more natural and reasonable 
meaning of the words is that persons 
standing in a superior or subordinate 
position to a sitting Councillor and hold- 
ing office as such, not necessarily Gov- 
ernment office, should be excluded from 
election. The reason is that it is neces- 
sary to maintain the independence of 
Municipal Councils and the purity of 
their administration, which would be 
imperilled if subordinates or superiors 
of existing Councillors in an official 
capacity were to be allowed bo compete 
for seats as they would have the natu- 
ral advantage of the influence and posi- 
tion of the sitting Councillors and, if 
successful, might form cliques and fac- 
tions with them. 

The only remaining and last point was 
that the Secretary of this bank by its 
rules does not occupy a subordinate 
position to the President. On this point 
I will shortly say that I am not satis- 
fied that the view of the learned Judge 
is wrong. The petition fails and is dis- 
missed with costs. 

P.R.S./v.S. 'Petition dismissed^ 
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Jackson and Mockett, JJ. 

A, Glmlam Muhiuddin Rowther — Ap- 
pellant. 

v. 

Sulaiman Roiother and another — Pes- 
pondents. 

Appeal No. 258 of 1930, Decided on 
13th September 1932, against order of 
Sub-Judge, Tanjore, D/- 11th November 
1929. 
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Civil P. C. (1908). O. 21, R. 89 — A mount 
deposited in Court is not amount “received” 


within the meaning of R. 89. 

An amount which ha^^ V)cen deposited in Court 
cannot })e .said to have been received within the 
mcaniji.i< of O. 21, R. 8U (1) (b) unless it is actu- 
ally received by the Court: 23 Bomi 723 and A I H 
1923 Bo)u A ppr. [P 2G4 C 1] 

S. V ennqo'pala Chari — -for Appellant. 

M. S. Vcnkataraina Ayyai — for Res- 
pondents. 

J udyment This is a question under 
O. 21, R. 89, Civil P. C. The short point 
is whether an amount which has been 
deposited in Court can be said to have 
been received witliin the meaning of 
O. 21, R. 89 (l) (I)). It is argued for the 
res[)ondents that received” means 'vir- 
tually received” or constructively re- 
jceived and that actual receipt is not 
Jnccessary. We cannot accede to this 
argument. Received” means what it 
jsays, that is, received free from qualify- 
ling adverbs. We agree with the view 
taken in Trirtibak N arayan v. Ram- 
Chandra Narsingrao (l) and Iluseiuiddin 
Nurndd in v. JJulaksJii das (2), which are 
cases in point, and accordingly allow this 
appeal with costs throughout. 

— A j) pea I aJloived. 

1. (lS9!j) 23 Boru. 723=1 Bom LIT^T^. ' 

2. A I R 1923 Bom 299=77 I C474. 
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Madiiavan Nair, j. 

Chitti Rabu jSIudaliar — Plaintiff — 
Appellant. 

V. 

A. Venhatasnbbn, Mudaliar another 
— Defendants — Respondents. 

City Civil Court Appeal No. 53 of 
1929, Decided on 19th August 1932, 

Civil P. C. (1908), S. 9— S uit for mere 
“honours” does not lie — Specific Relief Act 
(1877), S. 42. 

iq.iintiff .sued for a declaration that the right 
to conduct a particular fe.^Aival in a temple vested 
in Ids family and that he being the senior mem- 
l)cr of it was entitled to conduct the festival. It 
was conceded by the plaintiff that he was neither 
hound to go to tlio temple for the festival nor 
could tlic temple autlioritics compel him to come 
to tlie tom})le on the festival day to perform it. 

Held : that tlic claim of the plaintiff was only 
one for mere honour.s and as sucli it did not lie 
and further as there was no mutuality of obliga- 
tions, the plaintiff could not he .^^aid to have any 
rights which could be enforced against the temple 
oven though the suit may ho described as a suit 
for a declaration of a right : 3G / C 6G8, Dist. 

[P 2G5 0 1.2] 

K , Krishnasiocnny Ayyanyar and F. S. 
Rangacharl — for A})pellant. 

V. Ganapathi — for Respondents. 


Judgment . — The plaintiff is the appel- 
lant. This is an appeal against the 
decree passed by the learned City Civil 
Court Judge in O. S. No. 167 of 1929 
dismissing the plaintiff’s suit on the 
ground that a suit of the nature l)rought 
l)y him is not maintainable under S. 9, 
Civil P. C. The plaintiff’s suit was foi’ 
a declaration that the right to conduct 
Aroodra Utsavam at the Sree Kabalee- 
swarar temple at Mylapore is vested in 
his family and that he being the senior 
member of it is solely entitled to con- 
duct the said Utsavam as Ubayakar or 
Kattalaidar. This is stated in para. 3 
of the plaint. In para. 5 it is stated 
that the trustees of the temple, the 
defendants, denied the right of the plain- 
tiffs and of tlie members of his family 
and denied to them the rights andi 
honours appertaining to the Utsavam 
and the conduct thereof. It was con- 
ceded before the learned City Civil Court 
Judge that in so far as the suit w^as one 
for mere honours,” it does not lie. This 
concession having been made, wdiat is 
now argued before me is that the plain- 
tiff* is entitled to get a declaration of his 
right to conduct the Utsavam and that 
the low^er Court was wrong in having 
held that such a suit w’ill not lie. If 
more concessions than wdiat I have just 
referred to had not been made before the 
lower Court, it may probably ho said 
with some force that the plaintiff’s right 
is not barred by S. 9, Civil P. C., though 
the nature of the right disclosed by tho 
learned counsel — no evidence having been 
taken in tho case — is, I must say, some- 
what novel. 

It is said that the fund for con- 
ducting the Utsavam is under the con- 
trol of the trustees as the result of an 
endowment created by an ancestor of 
the plaintiff, that wdiat the plaintiff is 
entiUed to do is either to conduct the 
Utsavam after getting tho interest of the 
fund from the trustees or by asking tho 
trustees to conduct it under his osvn 
supervision. It is also said that ho need 
not be i»resont when tho Utsavam cere- 
mony is being held hut ho may send a 
substitute to sui^ovviso it. Assuming'that 
a suit of tho nature heroin described wdll 
lie under S. 9, Civil P. G., tho various 
concessions made by tho counsel w^hich 
I shall refer to presently make it im- 
possible to hold that S. 9 will not be a 
bar to the suit. The plaintiff conceded 
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that he does not claim any right of pro- 
perty in the temple or any office. The 
learned City Civil Judge, in the course 
of the case, asked the plaintiff’s counsel: 

“ whether his client was bound to go to the 
temple in connexion with the annual Aroodra 
festival and perform the ceremony,” 

He frankly said that his client was 
not so bound. The learned City Civil 
Judge also says that he was also good 
enough to concede that the temple could 
not compel him by action or otherwise 
to come on the Aroodra festival day to 
perform the festival or to do any function 
|or even take any part of it. All that he 
claims is that should he happen to go, 
the temple authorities 

“ are compellable to put into his hands votive 
offerings and that when he has presented the 
offerings they must again confer upon him the 
usual honours,” 

This would show as the learned Judge 
rp’narks ‘*that there is no mutuality of 
obligations.” According to the decisions 
no doubt a person may have a right to 
institute a suit for a. declaration that he 
is entitled to perform the duties of 
an office, to conduct a Mandahappady, 
for instance, as in Thirumalai AUoar 
Axjyancjar v. Srinivasachariar (l). But 
that is not the case which is presented 
before the Court by the plaintiff having 
regard to the various concessions made 
by his counsel. To constitute an office 
'I think it will be essential to have some 
duties attached to it which the office 
holder will be under a legal obligation to 
perform, the non-performance of which 
will be visited with penalties; but that 
is not the case with respect to the claim 
made by the plaintiff. As already ob- 
served nobody can compel him to per- 
form the Utsavam or even to be present 
at the place. Shortly stated what the 
plaintiff says is, if he happens to go to 
the temple at the time of the ceremony 
the usual honours must be conferred 
upon him. As the learned City Civil 
Judge remarks there is evidently no 
mutuality about the obligations. The 
nature of the plaintiff’s claim has been 
considerably modified as a result of the 
concessions made by him in reply to 
questions put by the Court. In so far 
as the suit is a claim for mere honours 
it will not lie and.^ though it may be 
described as a suit for adeclaration of the 
plaintiff’s right to conduct an Utsavam, 
having regard to the fact that he is 

1. (1916) 36 I C 568. 
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under no obligation to perform any par- 
ticular function, it cannot be said thatj 
he has any rights which can be enforced 
against the temple. This being the true 
nature of the claim set out in the plaint,[- 
I agree with the learned City Civil Judge’ 
that the plaintiff’s suit is not maintain- 
able. I would therefore dismiss this 
appeal with costs. 

P.B.S./k.s. Appeal dismisse d . 
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Karingali Tliendamhalatli Karnavan 
and others — Appellants. 

v. 

Karlingali Thendamhalath Govindan. 
Namhi and others — Respondents. 

Second iVppeal No. 806 of 1930, Deci- 
ded on 7th September 1932, against 
decree of Sub-Judge, South Malabar. 

(a) Malabar Law — Maintenance arrears — 
Mere delay or omission to make demand 
does not amount to waiver of claim. 

Mere delay in the matter of claiming main- 
tenance and the mere omission to make demands 
would not be sufiScient to draw an inference as 
to waiver or abandonment. Over and above 
these factors, it must be clearly shown in each- 
case that there are justifiable grounds for infer- 
ring that the claim for arrears of maintenance 
was abandoned : 36 Mad, 663, Expl, [P 266 C 1] 

(b) Malabar Law — Maintenance — Private 
acquisition of members should be taken into 
account in fixing maintenance allowance 
where tarwad income is insufficient to pro- 
vide suitable subsistence. 

The circumstance of each member in respect 
of his private acquisitions should* be taken inta 
account b}’ the karnavan in fixing the mainten- 
ance allowable to that member if the income of 
the tarwad would not be sufficient to provide a 
suitable subsistence for all the members A I H 
1923 Mad 280 and 6 Mad 71, Rel on 

[P 266 C 2] 

(c) Malabar Law — Maintenance — Arrears 
claimed in lump sum — Court has discretion 
to fix rate. 

When the plaintiff claims a lump sum on 
account of arrears of maintenance for some years, 
a discretion is vested in the Court in the matter 
of fixing the rate. The point of view would not 
be the same in cases where future maintenance- 
is to-be declared and fixed. [P 267 C 1,2] 

(d) Malabar Law — Maintenance — Karna- 
van' is not personally liable for maintenance 
dues of members. 

The karnavan as manager of the tarwad is 
bound to maintain the other members from out 
of the family income only. In the absence of 
proof of malversation or misappropriation o£ 
the income by the karnavan it would bo most 
unreasonable to make him personally liable for 
such dues. [P 267 C 2}. 

Kuttikrishna Menon and E. 
Narayana Nai? — for Appellants. 

P. Govinda Menon — for Respondents^. 
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Judgyncnt . — This second appeal arises 
out of a suit l)rou^ht by the plaintiff as 
a nieinl)er of a Makkathayarn family, of 
whicli defendant 1 is the karnavan, for 
the recovery of a lump sum of money as 
arrears of maintenance due for six years 
oii^ht months at the rate of l^s. 20 per 
mensem. The claim was hotly contested 
by defendant 1 and t he first Court de- 
creed the i>Iaintiirs suit by awardin.i^ 
arrears of maintenance at the rate of 
Ks. If) a month. The lower appellate 
Court modified tlie first Court’s decree 
by reducin.i^ the rate of maintenance to 
Us. 12 per mensem. In this second 
apf)eiLl iireferrcd by defendant 1, the 
main contention urp^ed is that the lower 
Courts should have inferred waiver or 
abandonment of the ri^^ht to arrears of 
maintenance on the part of the plaintiff 
from all the circumstances of tliis case. 
The claim for maintenance ralates to a 
period of six years eiglit months com- 
mencing from Juno 1920 and the regis" 
tered notice of demand was sent bv tlio 
^plaintiff only in January 1927. It is 
-settled law that mere delay in the matter 
jof claiming maintenance and the mere 
lomission to make demands would not be 
sufficient to draw an inference as to 
jwaivor or abandonment. Over and above 
these factors it must be clearly shown 
in eacii case that there are justifiable 
grounds for inferring that the claim for 
arrears of maintenance was abandoned. 

The learned Subordinate Judge ob- 
serves that there is hardly any evidence 
worth the name to prove that the plain- 
tiff waived his right. Several decisions 
Jiave been relied on by the learned coun- 
sel for the appellant, in which the ques- 
tion of waiver has been considered. As 
far as I can see, those decisions do not 
support the appellant in the contention 
that mere delay and omission to make 
•demands are enough to give rise to an 
inference about waiver. In the present 
case, there is no justification for holding 
that the plaintiffs’ c:>nduct was such as 
to mislead defendant 1 into the belief 
that the plaintiff would not set up any 
claim for the arrears of maintenance. 
There being no tangible basis for pre- 
suming that there \Yas justification for 
defendant 1 to sui)pose an abandonment 
of the claim by the plaintiff, t am of 
opinion, that the ground of attack based 
on waiver must fail. The observation 
in the judgment of a Division Bench of 


this Court reported in Muthu Amma v, 
Gopalaii (l) (at pp. 596 and 597) is to 
the effect, that if a man is rich and able 
to provide properly for his wife and 
children, and if no demand for mainten- 
ance is made on the tarwad for a long 
lime, tlie Court would be justified in 
inferring an intention to abandon the 
claim, but the question whether there 
was really a waiver should be decided 
on the circumstances of each case. This 
ol)sorvation does not materially help 
defendant I in this case, in the absence 
of some special circumstances giving 
rise to an inference in favour of abandon- 
ment. 

The next tiuestion for consideration is 
whether the rate of maintenance awarded 
by the lower appellate Court is liable to 
reduction. The net income available for 
maintenance as taken by the lower ap- 
pellate Court would be Rs. 1,430-8-0 per 
annum. Though a higher amount was 
fixed by the first Court as the annual 
income of the tarwad the Subordinate 
Judge thought fit to proceed on the ad- 
mitted annual income and arrive at a 
lower estimation by way of caution. 
Taking the members of the family as 
eight majors and two minors, he fixed the 
allowance at Rs, 12 per mensem for each 
member. In arriving at this rate the 
learned Subordinate Judge has failed to 
take into consideration some material 
circumstances. It has been held in the 
decision in Khan at Thayn Kunji Avima 
V. Ekanat Shangunni Valia Kyavial {2), 
which was followed in Kunhalikuiti 
Ilaji V. Kuiihamayan (3) that the cir- 
cumstance of each member in respect of 
his private acquisitions should he taken 
into account by the karnavan in fixing 
the maintenance allowable to that mem- 
ber if the income of the tarwad would 
not be sufficient to provide a suitable 
subsistence for all the members. The 
method of dividing the total net income 
by the number of n'lembers in the tarwad 
w’ithout duo regard to the real necessities 
cf the several members thereof would 
not bo always a correct method. If 
there is income sufficient enough for pro- 
viding a suitable subsistence for all the 
members then the fact of a particular 
member having other and independent 
moans would not affect the question. 

1. (1913) 86 Mad 593=16 I C 896, 

‘2. (1882) 5 Mad 71. 

8. A I U 1923 Mad. 280==46 Mad 567. 
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In this particular case I am of opinion 
that the income of the tarwad is not 
sufficient to provide a suitable subsistence 
for all the members. That being so, we 
have to see whether the plaintili' has any 
other source of income which would be 
an important factor for consideration in 
fixing the rate of maintenance awardable 
to him. It is clear from the evidence in 
this case that the plaintiff had been em- 
ployed in some department which pro- 
cured him an income of Bs. 10 per 
mensem on an average. 

We may take it that he was deriving 
this income from about August 1922, i. e. 
for a period of four years six months 
out of the period for which arrears of 
maintenance are claimed. This indepen- 
dent income derived by the plaintiff is 
more than thrice the rate of maintenance 
which each member in this tarwad could 
get out of its income. In making the 
allotment among the members on account 
of maintenance, it would bs reasonable 
to take into consideration the fact of the 
plaintiff getting an extra income of 
Bs. 40 per mensem. It is urged on be- 
half of the appellant that in the course 
of two years eight months during the 
period in question the plaintiff and his 
wife and children were the recipients of 
several presents in the shape of cash and 
•cloth from the karnavan and that fact 
also should be taken into account in 
fixing the rate of maintenance. These 
appear to be the customary presents- 
which any member of the tarwad would 
be ordinarily entitled to. I do not think 
there is any basis for holding that these 
l^resents have any manner of connexion 
with the maintenance otherwise due to a 
member. Even if a member of the tar- 
wad w'as actually living in the family 
and fed on its income, he would still be 
entitled to such customary presents. 
There is no good reason to take this cir- 
cumstance into account in fixing the rate 
-of maintenance due to the plaintiff. 
Eor the other reason already set forth, 
it seems to me that the plaintiff should 
not be allowed the rate of Bs. 12 per 
mensem arrived at by the lower appel- 
late Court without having regard to any 
of the circumstances which should be 
taken into consideration. 

W hen the plaintiff claims a lump sum 
on account of arrears of maintenance for 

more than six years, a discretion is vested 

in the Court in the matter of fixing the 


rate. The point of view would not be' 
the same as in the case where future 
maintenance is to be declared and fixed. 
In view of the discretionary power vested 
in the Court and taking into account the 
fact of tlie plaintiff getting Bs. 40 per 
mensem as an independent source for his 
livelihood, I think fit to reduce the rate 
of maintenance decreed by the lower 
appellate Court to Bs. 6 per mensem for 
the period of four years six months dur- 
ing which the plaintiff v/as getting the 
said extra income. 

One other question remains to be con- 
sidered. The Courts below have made 
defendant 1 personally, liable for the 
amount decreed to the plaintiff. There 
are no satisfactory grounds in this case 
to deviate from the general i)rinciple 
that the karnavan as manager of the 
tarwad is bound to maintain the other 
members from out of the family income 
only. In the absence of proof of mal- 
versation or misappropriation of the in- 
come by the karnavan, it would be most 
unreasonable to make him personally 
liable for such dues. I feel it necessary 
to observe that the considerations which 
prevailed in the present case for reduc- 
ing the rate of maintenance decreed to 
the plaintiff are confined to his claim 
viewed as one for a lump sum as arrears 
of maintenance for more than six years. 
The discretion vested in the Court in 
dealing with such claims has been exer- 
cised in this case. These considerations 
may not be taken as the guiding factors 
in any claim for future maintenance to 
be made by the plaintiff or by any other 
member of the family. A claim of that 
kind will depend upon proof of circum- 
stances relating to the family and the 
rnember'claiming it. 

In the result, the decree of the lower 
appellate Court is modified by awarding 
to the plaintiff maintenance at the rate 
of Bs. 12 per mensem for the first period 
of two years and two months and for the 
remaining period of four years and six 
months at the rate of Bs. 6 per mensem. 
Defendant I will not be personally liable 
for this amount, but he should pay the 
same from out of the income of the tar- 
wad properties and also from the pro- 
perties of the tarwad. The parties will 
give and take proportionate costs in all 
the Courts. 

P.R.S./k.S. Decree modified. 
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Bi.'hn, J. 

N. SrJunnna (I and a)iothcr 
— Petitioners. 

V. 


Ac- 


Op- 


1932 


M . N. Bi'yna llao — Complainant 
posite Party. 

Criminal Revn. Case No. 077 of 
(Crim. Revn. Petn. No. 0)32 of 1932), De- 
cided on 17th October 1932, from order 
of Sul)divl. First Class, Magistrate, 
Mangalore, D/- 11th June 1932. 

(a) Criminal P. C. (1898), S. 132and Penal 
Code (1860), S. 79 — Protection given by two 
sections — Difference pointed out. 

Section 7'J c;\n only be iipplicd wlicn all the 
fact > are known, i. c., wl)on the trial is over; 
S. Wl. Criinin.il IC C., can only operate when 
the trial begins. Ihotection given bv S. 71) is a 
protection against conviction, while the protec- 
tion given by S. 132, Criminal P. C., is a protec- 
tion against trial. It is iinpo -sihlc to hold that 
these protections arc identical. [P 269 C 1] 

(b) Criminal P. C. (1898), S. 132— Applica- 
tion of section. 

It is not correct to say that in order to decide 
whether a prosecution is barred under S. 13*2, Cri- 
minal P. C., for want of the sanction of the Local 
(Government, only the complaint and the sworn 
statement should be referred to. [P 2G9 C 1] 

(c) Criminal P. C. (1898), Ss. 132 and 197 
— Const ruction. 

Thu terms of S. 132 arc a-' wide as, if not wider 
than, tho<e of S. 197. It is framed in very wide 
terms. It rcf|uires tliat Judges, T^fagislrates and 
certain [mhlic scrvant^i shall not he prosecuted 
without the sanction of the competent authority 
for an\ offences alleged to have been committed 
hv them while acting or purporting to act in the 
d ischargo of thei r ollicial duties. 9’hc object ob- 
viouslv is to protect responsible public servants 
against the iuNtitution of possibly vo.Kations cri- 
minal proceedings for ofTenees alleged to have 
been committed by them, while they wore acting 
or [nirporting to act as pnlilic servants. Mho 
jiolicv of the legislatui'C is, to afford adcunatc 
piotcetion to [nihlie servants, to ensnro that they 
are not jirosecnted for anything done by them in 
the discharge of their ollicial duties without 
rcasona bl(‘ cause and, if sanction is granted, to 
confer on the Local (rovernment, if thoy choo.so 
to e.xercisc it, complete control of the prosecution, 
lienee the section must bo construed as widely as 

it has l)ccn framed: J I li 1929 Mad 659, Foil, 

[P 269 0 2] 

L. FAhiraj and A. S. Sivakamina- 
than — for Petifcionors. 

T. li, Venkatarama Sastri for M, C. 
Sridharan — for Opposite Party. 

PulUc Prosccutoi — for the Crown. 

Order. — The petitioners are an Inspec- 
tor anti a Sub-Inspector of Police against 
whom a complaint has been laid in the 
Court of the Subdi visional Magistrate of 
Tilangalore. The substance of the com- 
plaint is that on llth April 1932, while 
the complainant and another were peace- 


fully picketing a certain shop, a lorry full 
of reserve constables numbering in all 
al)out a do/.en, armed with canes, came- 
led by the accused; and accused 1 In- 
spector of Police, after warning the com- 
plainant and his companion to move,, 
ordered the constables to heat them. In 
consequence of this order the complain- 
ant alleged that he and his companion* 
were severely beaten, and the complain- 
ant said he believed that the 12 con- 
stables at the instance of the accused 
had fractured his ankle joint. A sworn* 
statement was recorded on 19th April 
in which the complainant said that it 
was the Inspector who directed the beat- 
ing and that the Sub-Inspector was pre- 
sent with him. The Subdivisional 
Iilagistrate took the case on the file for* 
an offence under S. 326, I. P. C., against 
both the accused and issued process. 

The accused made an application to 
the Subdivisional ^lagistrate in which 
they alleged that they had acted in the 
exercise of their powers under Ss. 127 
and 128, Criminal P. C., in dispersing an 
unlawful assembly and that the com- 
plaint was barred by S. 132, Criminal 
P. C., for want of sanction of the Local 
Government. The learned Subdivisional 
^Magistrate has held that the sanction 
was not necessary and that the trial 
must go on. IIo considers that the maim 
(luestion for decision is whether there 
was an unlawful assembly when the- 
heating was ordered, and says that if the 
evidence at any stage discloses that there 
was an unlawful assembly at the time of 
tho boating further proceedings will be 
stopped, hut not till then. Tho learned 
advocate for tiie respondent contends 
that the learned Subdivisional !Magis- 
trate’s view is correct. He says that in 
the first instance there must be a find- 
ing on tho point whether there was any 
unlawful assembly, and without such a 
finding the Court cannot intorfovo and 
stay proceedings. Mr. Ethiraj for the 
petitioners contends that this view is 
incorrect. It is equivalent to a demand 
that tho police officers must prove them- 
selves to be innocent of the ollcnces al- 
leged against them in order to show that 
the complaint was invalid for want of 

sanction. . 

It appears to mo that Mr. Ethiraj s 

contention is sound. If there was in fact 
an unlawful assembly the accused were 
acting within their powers under S. 128* 
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<3riminal P. C., in using force to disperse 
it. Even if there was not an unlawful 
-assembly but the accused in good faith 
and by reason of a mistake of fact 
iDelieved that there was an unlawful as- 
sembly, their action would be no offence 
by reason of S. 79, I. P. C. But to say 
that the accused in this case must prove 
the existence of an unlawful assembly, or 
their bona fide belief in the existence of 
an unlawful assembly, is to contend that 
the protection afforded by S. 132, Cri- 
minal P. C., is no more than the pro- 
tection afforded by S. 79, I. P. C. That 
•is clearly not the case. S. 79 can only 
1 be applied whemall the facts are known, 
= i. e., when the trial is over; S. 132, Cri- 
minal P. C., can only operate before the 
trial begins. Protection given by S. 79 
is a protection against conviction, while 
ithe protection given by S. 132, Criminal 
P. C., is a protection against trial. It 
is impossible to hold that these provi- 
Jsions are identical. The learned Sub- 
divisional Magistrate undertakes to stop 
iurther proceedings if it is shown at any 
time that there was an unlawful as- 
sembly. The learned advocate for the 
respondent says that the learned Sub- 
divisional Magistrate is right in giving 
such an undertaking, but he cannot refer 
me to any provision of the Criminal Pro- 
cedure Code which would authorize the 
Magistrate to stop the proceedings in 
such a case. There is no such provision, 
nor is any such provision necessary, be- 
cause in those circumstances the accused 
would have to be discharged or, if a 
charge had been framed, acquitted. Then 
the impossible position would be reached 
that the accused would have to be dis- 
charged or acquitted in a case which by 
reason of S. 132, Criminal P. C., ought 
never to have been instituted at all. 

The contention of the learned advo- 
cate for the complainant is that in order 
to decide whether a prosecution is barred 
under S. 132, Criminal P. C., for want 
of the sanction of the Local Government 
only the complaint and the sworn state- 
ment should be referred to. This is a 

which I cannot assent. 
If it were sound it would follow that 

any one by appropriate assertions in his 
complaint and sworn statement could 
deprive police officers of the protection 
which the legislature has given them 
under S. 132, CriminaL P. C. In the 
.present case however there are in my 


opinion quite sufficient indications in 
the complpvint and sworn statement that 
the accused were acting or purporting to 
act in the discharge of their duty under 
Ss. 127 and 128, Criminal P. C. The 
complainant himself speaks of the “at- 
tempt to disperse an unlawful assembly 
of two pickets;” and although I am told 
by the learned advocate that these words 
were used sarcastically they show quite 
clearly that the complainant was well 
aware what powers the police were using 
or purporting to use. I agree with Mr. 
Ethiraj for the police officers that the 
principle of the decision in Gangaraju 
V. Venlci (l) is applicable to this case. 
Beferring to sub-S. (l), S. 197, Criminal 
P. C., Waller, J., has observed as fol- 
lows: 

“It is framed in very wide terms. It requires 
that Judges, Magistrates and certain public ser- 
vants shall not be prosecuted without the sanc- 
tion of the competent authority for any offences; 
alleged to have been committed by them while' 
acting or purporting to act in the discharge of 
their official duties. The object obviously is to 
protect responsible public servants against the 
institution of possibly vexatious criminal pro- 
ceedings for offences alleged to have been com- 
mitted by them, while they were acting or pur- 
porting to act as public servants. The policy ofl 
the legislature is, we conceive, to afford adequate 
protection to public servants, to ensure that they 
are not prosecuted for anything done by them in 
the discharge of their official duties without 
reasonable cause and, if sanction is granted, to 
confer on the Local Government, if they choose 
to exercise it, complete control of the prosecu- 
tion. We can see nothing in these precautions 
to which the public at- large can legitimately 
take exception, and consider that the sub-section 
should be construed as widely as it has been 
framed.” 

In my opinion, every word of this 
passage is equally applicable to S. 132, 
Criminal P. C., the terms of which are 
as wide as, if not wider than, those of 
S. 197. I therefore allow this petition 
and quash the proceedings of the Sub- 
divisional Magistrate of Mangalore taking 
cognizance of the offence alleged to have 
been committed by the petitioners. There 
are two further points which call for 
remark. Against the Sub-Inspector of 
Police there is nothing alleged in the 
complaint or sworn statement except 
that he was present with the Inspector. 
Why the learned Subdivisional Magis- 
trate should have considered that to be 
an offence is not clear. * So far as the 
Sub-Inspector is concerned, no offence 
whatever is disclosed in the complaint 

. 1. A I R 1929 Mad 659=1929 Or C 140=118 
I C 102=30 Or L J 864=52 Mad 602. 
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or sworn statement, and no process 
should have issued to him. A.t^ain it is 
not clear why the learned Subdi visional 
IMa.L^istrate supposed an oft’ence under 
S. 320, I. r. C., to he-disclosed in the 
complaint. The complainant alleged in 
the complaint that he believed his ankle 
joint to have been fractured. In his 
sworn statement tliis was modified into 
a suspicion that his leg bone was broken, 
but the complaint is (luite clear on tlie 
point that the constables who beat the 
complainant were armed only with canes, 
which are certainly not ‘'deadly wea- 
pons.’ At the worst the offence made 
out in the cojnplaint is one under S. 325, 
I. P. C., and that not against the Inspec- 
tor but against the constables. The 
Inspector was not alleged to have done 
any beating himself. He could be said 
to have abetted the beating by the con- 
stables. But since the constables wore 
armed with canes only I do not myself 
see liow the Inspector could bo supposed 
to know that they were likely to cause 
grievous hurt. S. Ill, I. P. C., could 
have no application to such a case and 
the worst offence the Inspector could be 
said to have committed was one of simple 
hurt under S. 323 read with S. 114, 
I. P. C. 

P.R.S./k.S. Petition allowed. 
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Bardswell, j. 

Krninki V enkatasiMci Rao — Accused 
— Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Case of 442 of 1932, 
(Criminal Revn. Petn. No. 411 of 1932), 
Decided on 2Gth August 1932, for revis- 
ing order of Stationary Second Class 
Magistrate, Kovvur, D/- 2nd May 1932. 

(a) Criminal P. C. (18 98) S. 197— Karnam 
acting as Village Magistrate. 

Though S. 197 does not apply to a karnam, it 
is applicable when the karnam is acting as Vil- 
lage Magistrate at the time of commission of the 
alleged ollenco imputed to him. [P 270 C 2] 

(b) Criminal P. C. (1898), S. 197 — Village 
Magistrate charged with offence under 
S. 411, I. P. C.— Sanction under S. 197 is not 
necessary — Penal Code (1860), S. 411. 

A Village Magistrate charged under S. 411, 
I. P. C., cannot have the benefit of S. 197, Cri- 
minal P. C., as that offence cannot bo taken even 
as the perversion of an act that ho could do in 
his official capacity. [P 270 0 2] 

P. Satijanarayana Rao — for Peti- 
tioner. 

P^Mic Prosecutoi — for the Crown. 


Order . — The Stationary Sub-Magis- 
trate, Kovvur, has held that S. 197, Cri- 
minal P. C., does not apply to the case 
of the petitioner (accused 3) as he was 
the karnam. His order cannot be sup- 
ported on this ground, as though the 
petitioner was the karnam, he was also 
acting the as Village IMagistrate at the 
time when he is alleged to have commit- 
ted the offence. What then has to be 
seen is whether the offence imputed to 
him by the prosecution can be in any 
way attributed to or connected with his 
office as Village Magistrate. It is not 
necessary in this particular case to put 
the matter more meticulously or to 
balance carefully the various rulings 
which have l^een called to my notice on 
the rather vexed subject of how and 
when S. 197 applies, as it is clear to me 
that the offence is not one for a prosecu- 
tion for which a sanction is required un- 
der tliat section. He is charged by the 
police with having dishonestly received 
or retained stolen property under S. 411, 
I. P. C. That offence cannot be taken 
even as the perversion of an act that he 
could do in his official capacity, and the 
more fact that he was acting as Village 
Magistrate at the time when he is alleged 
to have committed it will not give him 
the benefit of the section. I do not see 
how S. 2, Regn. 11 of 1816, to which I 
have been referred, has any bearing on 
the point. 

It is true that, according to the charge 
sheet, accused 5 has said that he gave 
stolen property to the petitioner because 
the petitioner had threatened to report 
against him. It is not clear however 
whether this statement by accused 5, 
which appears to have been made to the 
police, is one that is admissible under 
S. 27, Evidence Act, or whether there is 
any evidence that would justify a charge 
of an offence under S. 161, I. P. C. And 
any way he is not charged with the of- 
fence of taking a bribe. Even now were 
he charged by the police with having re- 
ceived a bribe it is a question whether 
his retention of the bribe, when the bribe 
consisted of stolen property, cannot be 
said to be an act done purporting to be 
done in his official capacity. I need not 
however deal with this point now. As 
things stand I must hold that the peti- 
tioner is not accused of any offence for 
which a sanction under S. 197 is neces- 
sary. Of course, if it is made to appear 
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in the course of the hearing that the 
petitioner has committed an offence to 
which S. 197 applies, and no distinct and 
independent offence, then he must have 
the benefit of that section. The peti- 
tion is dismissed. 

P.R.S./k.S. Petition dismissed. 
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Ramesam and Madhavan Nair, JJ. 

{Gunturu) Pullayya and anothe) — Ap- 
pellants. 

V. 

Official Beceiver of Kistna and others 
— Respondents. 

Appeal No. 314 of 1924, Decided on 
7th March 1932, against order of Dist. 
Judge, Kistna, D/- 18th December 1923. 

(a) Provincial Insolvency Act (1920), S. 53 
— Burden of proof. 

In a proceeding under S. 53, the burden of 
j)roof is on the party who questions the bona 
fides of the sale deed i. e., on the Official Receiver 
or creditors who want to question the sale deed : 
AIR 1930 P C 265, Bel on, [P 274 C 1] 

^ (b) Provincial Insolvency Act (1320), 
Ss. 4 and 53 — If transfer by insolvent is not 
bona fide further transaction by transferee 
also falls — Court can set aside such further 
transaction under S. 4. 

Even if later transaction by the transferee 
from the insolvent cannot be considered in a 
petition under S. 53 they cannot be so considered 
only on grounds peculiar and not as consequen- 
tial on the main transaction. And if the sale 
deed by the insolvent is not bona fide the further 
transactions bv the transferees also fall to the 
ground. In such cases even if it were to be held 
that the Court cannot declare the further trans- 
actions invalid under S. 53, it has jurisdiction 
under S. 4 to declare such transactions invalid : 
AIR 1932 Pat 199, Ref,; AIR 1927 Mad 158, 
Dist, [P 274 C 2] 

P, Somasundaram and V, Krishna 
Mohan — for Appellants. 

Ch, Baghava Bao and B, T, M. Ba- 
ghavachari — for Respondents. 

Bamesam, J, — The facts out which 
this O.M. Appeal arises may be stated as 
follows : The properties which are the 
subject of dispute originally belonged to 
one Mantravadi Suryanarayana Sastri. 
He had no children and he adopted his 
brother’s son Kutumba Rao. This Ku- 
tumba Rao, soon after he attained ma- 
jority, seems to have entered on a career 
o extravagance A deed of partition 
was then brought about between the ad- 
optive father and the son. This is Ex G 
dated 23rd July 1914. We then have 
got a sale deed, Ex. 1 (a), dated 26th 
July 1914, of the- whole of the son’s 
share of the properties in favour of one 
Nallanchakrvartulu Venkatacharyulu. It 


appears from the evidence that this Ven- 
katacharyulu was a student of Surya- 
narayana Sastri for two or three years 
and studied Maha Bhashyam (Patanjali’s. 
great work in Sanskrit grammar) under 
him : vide R. W. 1. The partition deed 
and the sale deed were registered on the- 
same day, namely, 28th July. The in- 
ference is irresistible that they aie parts 
of the same arrangement that the sale 
was agreed upon even before the parti- 
tion was made effective by the execution 
of a registered deed. This sale deed was 
for Rs. 20,000. The details given for 
the consideration are: (l) the amount due 
in respect of the previous loans, Rupees 
11,463-8-0 ; (2) the amount received in 
cash on the date of the sale deed. Rupees 
4,536-8 0; and (3) the amount agreed to 
be paid before the sub-Registrar, Rupees 
4,000. 

Two decrees were obtained against 
Kutumba Rao: (l) by Sukavasi Yeerayya 
in O. S. 92 of 1915, and (2) another in 
O. S. 72 of 1915. One 5f these suits was 
instituted prior to the sale deed. Exhibit 
1 (a). The other was filed a few days 
afterwards. In execution of these de- 
crees the decree-holders attached the 
properties sold by the son Kutumba Rao 
as if they still belonged to him. The 
purchaser under Ex. 1-a, i. e. Venkata- 
charyulu, filed a claim petition which 
came on for orders before the District 
Munsif who passed the decree and his 
order is now filed as Ex. L. In that 
order he found that the two prior debts 
now filed as Exs. 6 and 4 and marked 
before the District Munsif’s inquiry as 
Exs. B and C were not bona fide trans- 
actions. He also found as to the sale 
deed Ex. 1-a (then marked as Ex. A) that 
the vendee went to the Registrar’s office 
to see its execution. The vendee’s state- 
ment that it was registered at Ganna- 
varam was erroneous, and he did not 
take the sale deed from the Registrar’s 
office and neither he nor his witnesses 
knew who took it back from the Regis- 
trar’s office. The claimant did not pro- 
duce the receipts for the sircar cists 
which he claimed to have paid. He 
never saw the lands before purchasing 
them. The judgment-debtor was a young 
man of admittedly bad character. Surya- 
narayana Sastri was present at the exe- 
cution of the sale deed and the District 
Munsif inferred that it must have been 
returned to him. He found that the sale^ 
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deed was a bo^i^ns transaction and dis- 
missed the claim ]>ctition. 

It is dcubtful how far the reasons 
<,Mven in this order can ho regarded as 
evidence in the present matter. I am 
not to he understood as referring to the 
contents of Ihx:. Tj as evidence. I am only 
narrating what happened in that in- 
quiry. Venkatacharyulu had given evi- 
dence, and though hy the time the pre- 
sent proceedings were started he w’as 
still living he did not care to give evi- 
dence in the present inquiry. He was 
respondent 1 in the Court below. In the 
appeal originally filed in the High Court 
he was respondent 2, hut during its pen- 
dency he died. He was not available to 
give evidence when tlie case was sent’back 
for fresh evidence. The fact remains 
that he was not examined in support of 
the sale deed. On 11th April 1917 
Venkatacharyulu executed an agreement 
in favour of Suryanarayana Sastry agree- 
ing to resell the whole property to him 
for Rs. 18,000 *(Ex. 7). On the same 
date a receipt was executed reciting the 
payment of Rs. 18,000 as the considera- 
tion (Ex. 8), hut curiously, and it seems 
to me an extraordinary circumstance, no 
sale deed was actuallyexecuted in favour 
of Suryanarayana Sastry. After the 
Transfer of Property Act has been in 
force for 35 years, it is very rare to find 
sale-deeds without registration, especi- 
ally when the amount involved was very 
large ; and it is so unusual that I regard 
the"" circumstance as extraordinary. It 
suggests that tl\e original sale deed itself 
was a l)enami transaction and that the 
parties themselves were of opinion that 
the title never really changed and no 
fresli sale deed was really therefore 
necessary. However mere suspicions 
will not amount to proof and one has 
to look into it more fully before coming 
to any decisive conclusion. At present, 
I only mention the suspicion that arises. 
Suryanarayana Sastry executed an ag- 
reement on 9th Docemhor 1917, in favour 
of his brother’s wife Yonkatalaksh- 
inamma, that is, the natural mother of 
liis adoptive son. It recites that ho pur- 
chased the property from Vonkata- 
charyulu on 1 1th April 1917 , and obtained 
possession, and the receipt of Rs. 18,000 
and agrees to convey the land to her 
and directing that she herself should 
got a deed of sale executed in her favour 
by the said Venkatacharyulu and pur- 


ports to deliver possession of the lands. 
Thus we see the property has come 
back to the mother of Kutumba Rao in 
a roundabout way through three tran- 
sactions. Here again I pause to remark 
that a suspicion naturally arises that the 
transactions were really benarai and con- 
stitute an attempt to screen the property 
from the creditors of Kutumba Rao and 
were intended really to benefit the family 
of Kutumba Rao and his mother, the 
title being ostensibly made to rest on the 
mother. Kutumba Rao was adjudicated 
insolvent by the District Court on 26th 
March 1917 on a petition dated 22nd 
September 1915. The date is verysigni- 
cant. On 7th October 1917 Suryanara- 
yana Sastry executed a will. Ex. D. He 
says his brother’s wife Venkatalaksh- 
mamma should protect him in future 
and there is nobody else to look after 
him. Soon after the dismissal of the 
claim petition of Venkatacharyulu by 
Ex. L, suits were filed in the name of 
Venkatacharyulu against the decree- 
holders. These are O. S. Nos. 129 and 
130 of 1916 on the file of the District 
Munsif’s Court of Bapatla. They were 
afterwards numbered as 725 and 726 on 
th file of the District Munsif’s Court of 
Tenali to which Court they were trans- 
ferred. I will later on show that these 
suits were conducted and the expenses 
connected with them were really in- 
curred by Suryanarayana Sastry himself 
and not by Venkatacharyulu as one 
would expect if the sale deed was a real 
transaction. After Suryanarayana Sas- 
try’s death towards the end of 1917, 
Venkatalakshmamma sent her brother to 
demand a sale deed from Venkatacharyulu. 
This attempt resulted in a sale deed from 
Venkatacharyulu, in favour of Manda 
Venkayya, father-in-law of Venkata- 
lakshmamma’s brother. Ex. 3, dated 
18th March 1920. Venkatalakshmamma 
naturally attacked the bona fides of this 
sale deed. One recital in the sale-deed 

is very significant : . 

“ If in rospoct of tho schodulo-montioucd pro- 
perty covered by the sale, any others should 
institute anv suit you should yourself bear the 
loss and profits and also bear the costs of the 

suit.” ^ 1 . 1 • 

We have here got a clause which is 
opposite to the usual warranty of title in 
a sale deed. Here tho vendor is not to 
1)0 rusponsible for any dispute regard- 
ing tho sale, but the vendee has to look 
to it. This adds to the suspicion that 
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the vendor himself had not much interest 
in the property. However, as I have said, 
the bona fides of Ex. 3 was in question 
and the matter was ultimately settled by 
the execution of Ex. 22 by Manda Chinna 
\enkayya, vendee, under Ex. 3, in favour 
of \ enkatalakshmamma. The document 
is described as a sale deed or a deed of 
conveyance. But it w'as only for Pupees 
4,000. It recites that Venkatalaksh- 
mamma questioned the bona fides of the 
sale deed, Ex. 3, dated 18th March 1920, 
and therefore he relinquished all the 
rights possessed by him in favour of 
Venkatalakshmamma for a consideration 
of Ps. 4,000. Strictly it does not look 
like a deed of conveyance and it looks 
more like a document of release. It 
simply says that Venkayya will not dis- 
pute her title to the property, that Ex. 3 
“was a document obtained improperly by 
\ enkayya from Venkatacharyulu and is 
inoperative to convey any title to 
Venkatalakshmamma. It shows the con- 
sciousness of the parties that Venkayya 
had no title to convey. If Venkata- 
lakshmamma is to get a valid title from 
Venkatacharyulu, the proper thing is to 
obtain a sale deed from him. Such a 
sale deed has never been obtained to this 
day in spite of the agreement. Ex. 7, and 
of the receipt Ex. 8 and the agreement. 
Ex. II-A. That throws some light on 
the title possessed by Venkatacharyulu 
in the belief of the parties. The present 
proceedings were started bv a petition 
filed by the Official Receiver'^of Kistna in 
September 1921. He prayed for annul- 
ment of the sale deed. Ex. 1 (a), dated 
26th July 1914, and the further sale 
deed. Ex. 3, dated 18th March 1920. 
The District Judge, Mr. Lakshmana Pao, 
dismissed the petition. A Civil Miscel- 
laneous Appeal was filed against that 
order. 


This appeal came on before us on < 
former occasion, namely, on 2nd Decern 
toer 1927, and we passed an order on thai 

^ ® which most of the facts 
stated were mentioned. Many of th( 

hv ®i*^c'itnstances now referred tc 

the7en7«H We formec 

that flifl that occasior 

that the sale deed. Ex. 1 (a) and further 

fade transactions. But it was com- 
plained before us by the learned advo- 
cate for the respondent Venkatalaksh- 

mamma that he was not able to adduce 
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full evidence in the matter because the 
Ofificial Receiver was not seriously 
pressing his petition. The District 
Judge himself has noted that the Offi- 
cial Receiver stated before him that 
he i)ressed the claim only formally. It 
may be mentioned here that the services 
of the Official Receiver w’ere since dis- 
pensed with by Government on the re- 
commendation of the High Court, and 
having regard to this fact we thought it 
was possible that the respondent did not 
place before the Court all the available 
evidence and we thought it proper to 
give another opportunity to Venkata- 
lakshmamma to adduce all her evidence. 
We regarded the opinion we then formed 
as merely tentative and wdthout arriving 
at any final conclusion we sent the case 
back for further evidence. In the order 
passed on the former occasion several 
deficiencies in the evidence were no- 
ticed. 

It was suggested by the learned advo- 
cate that Venkatacharyulu was the guar- 
dian of Lakshminarasimhacharyulu who 
was supposed to be the creditor under 
the promissory note. Ex. 6, dated 1913. 
The suggestion is that the guardian in 
taking the sale deed. Ex. 1 (a) adjusted 
the amount due under Ex. 6 in the ac- 
counts between himself and the widow 

(mother of Lakshminarasimhacharyulu). 
The further evidence now taken proves 
the guardianship. The promissory note 
itself was not then filed. The agree- 
ment of sale by Venkatacharyulu in fav- 
our of Suryanarayana Sastry to sell the 
property Ex. 7, was not then filed. The 
final decision in the regular suit in the 
Tenali Munsif s Court on the dismissal 
of the claim petition was not then filed. 

It is now filed as Ex. 26. Having re- 
gard to these gaps in the evidence we 
thought the advocate’s complaint was 
justified. Fresh evidence has now been 
adduced on both sides and the matter 
comes on before us for final disposal. 

At the outset I must recognize that' 
the burden of proof is upon the Official 
Receiver or the creditors who want to| 
question the sale deed. Prima faciej 
when a registered sale deed is produced, 
the presumption is dn favour of the 
transfer of title under it. Even in a 
proceeding under S. 53, Provincial In- 
solvency Act, it was recently held by the 
Privy Council in The Offi cial Assignee\ 
of the Estate of Cheah Soo Tuan y. ^hoo 
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Citrrw fl) tliiit iMirdcnof proof is on 
itho party wlio ‘luostions tlio bona fidos 
.of the silo deed. 'I’liou.^h at tlio tinio of 
tdie foriner order it waslhou-ht that the 
res[)ondent lia<l to addueo furtnci o\ i- 
don<’ 0 , as a inatter of fact botli pai ties 
have adduced further evidence and all 
evidence in the ease is hof ue us. We can 
(h.erefoie deal with it on tliefootini^ that 
the burden is on the creditors and the 
OiTicial Receiver. The first thin.L> to bo 
noted is tliat Kutuniba Jtao was declared 
insolvent on Ids own petition tiled on 
‘d2nd Sei>teiiihcr RJJd. That sip^gcsts 
tliat even in RJM he must have been in 
very in\f'*!veri circuMistances. The con- 
sidoration lor the sale Rx. I (a) consists 
of two protni'-’.v )vy notes hesiiles cash 
payments, it is always easy to get a 
Iiromissory note in support of other 
transactions. It is not usu il to lend 
largo sums on promissory notes, that is 
without any security except in commer- 
cial transactions. (Alter considering 
some oi tlie exhi]>its, the judgment pro- 
ceeded). On this second occasion whofii 
the case was heard, a question of law 
was raised hy the learned advocate for 
the respondent that in proceeding under 
S. 53, Jnsolveney Act, only the transfer 
l)y the insolvent can boanDiillod and the 
further transactions hy the transferees 
cannot l>o set aside, lie roforred to a 
decision of the Lahore LLigh Court in 
llayat MuJiavimad v. J^hawani Das (‘2) 
aiui Sudku V. F. X. C. Daulat Earn (3). 

Tliat is also a decision of this Court in 
l^onnamai Ajiimal v. District Official 
Receiver, Tinncvclly {\) to which my bro- 
ther ^ladhavan Nair, J., was a party. 
But when tlio facts of the case are exa- 
mined it scarcely supports the proposi- 
tion contended for. The learned Judges 
have found in that case that Bx. 10 
ought to bo uphold. That being so theie 
is no ground to attack Bx. 11, the fur- 
ther transfer hy the vendee. On those 
facts really no such question arises. 
WTiat the learned Judges seem to have 
meant in that case was that later trans- 
sactions hy the transferee cannot bo 
questioned on a ground peculiar to them- 
soIygs and indopondent of the attack in 
the main transaction hut surely there 
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can be no objection to holding that if thej. 
sale deed hy the insolvent was not houa^ 
fide the farther transactions hy the 
transferees also fall to the ground along 
with it. The matter was further cou-l 
sidered hy another Bench of this Court 
in Jagannadha Ayyaiigar v. Xarayana, 
Aygangar . One of the learned Judges 
(Oldbeld, J.) points out that the practice 
in Tmgland is ditleront and refeis to 
In re Vansittcirt, Ex parte Drown (G) and 
In re ‘Brail Ex parte, Norton (7). Ho 
however tliinks that tlie language in the 
Indian Act is dilTercnt and proceeds to 
disallow the contention hy pointing out 
that the real point in that case was that 
there was no real transfer hy Ex. 3 by 
the first transferee hut only a conceal- 
ment of the insolvent’s property and if 
that is established there is really no 
real transfer to any intermediate trans- 
feree. That is exactly the point in the 
case before us and the learned Judge’s 
distinction equally applies now. The 
learned Judge also says that even if un- 
der S. 30 of the old Act (corresponding 
to S. 53 of the present Act) only the first 
transfer can he annulled, he was not ex- 
pressing any opinion in respect of the 
validity of the later transfers as the 
foundation for further legal proceedings. 
Seshagiri Iyer, J., thinks even under the 
Indian Act all the transactions can ho 
annulled and he relies on tho English 

cases. 

I am inclined to agree with tho opi- 
nion of Seshagiri Iyer, J., and even if it 
can he really said that later transac- 
tions hy tho transferees from the insol- 
vent cannot he considered in a petition 
under S. 53 they cannot be considered 
only on grounds peculiar and not as 
consequential on the main transaction. 
If we remember that distinction, I do 
not think there is any real difficulty. 
Moreover the question does not loally 
arise in the present case. There is no 
sale deed by Yenkatacharyulu in favour 
of Yenkatalakshmamma and the Official 
Receiver does not seek to sot aside 
such sale deed. No doubt, the Official 
Receiver wanted to have Ex. 3 cancel- 
led. But that relief is now unnecessary. 
The parties Themselves have cancelled 
Ex. 3 hv tho relinquishment deed, 
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Ex. *i2. China Yenkayya himself admits 
that he has no more right to the pro- 
perty. No formal annulment of Ex. 3 
is now necessary and the only sale deed 
that has strictly to bo annulled is 
Ex. 1 (a) of July 1914. The point has 
been raised at a very lato stage in the 
•case and it is purely technical. Even if 
|S. 53 does not apply we can declare 
isuch transactions void under S. 4: see 
Bisesliioar Chaudhuri v. Kanhai Singh 
(8). Both on the merits and on the 
other grounds indicated I decide this 
point against the respondent. 

The result is the appeal must be al- 
lowed and the sale deed, Ex. 1 (a) is an- 
nulled as a fraud on the creditors. The 
Ofiicial Receiver is declared entitled to 
proceed against the properties in the 
sale deed for the benefit of the creditors. 
I understand that most of the creditors 
have either been paid or did not take 
interest in tlie matter. Only one credi- 
tor, one who filed C. M. A. No. 314 ori- 
ginally, has to be paid up. If his debt 
is paid up, Venkatalakslrmamma can 
still enjoy the property which once be- 
longed to her husband’s family and her 
son. We hope the parties will settle 
the matters on such a footing. If they 
do not, the property must be available 
for distribution among the creditors. 
Yenkatalakshmamma must pay the costs 
of this appeal and in the Court below to 
the original apiiellant. 

adhcLVG^Ti N div ^ J , I agree with 
my learned brother; but on the point 
of law' argued by Air. Raghava Rao rely- 
ing on Ponnamai Ammalv. District 
Official Deceiver, Tinnevellij (4), I wfill 
add a few wmrds. Strictly speaking, the 
point raised by the learned counsel does 
not arise in this case as there is no sale 
deed by Venkataraghavulu, the insolvent 
in favour of respondent 4. It is true 
that the Official Receiver desires to have 
Ex. 3 cancelled but that has been can- 
celled by Ex. 22. However, as the point 
as been argued, I will express my 

Ro?i7ia?nai Ammal v. Dis- 

Tinnevelly (4). 
nnr ' f ^ pointed out, basing 

Prn Oil the words of S. 53, 

Provincial Insolvency Act, that it was 

not open to the Official Beceiver to attack 

a transfer from the transferee of the in- 

^® noticed 
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was questioned was uplield; and then 
the Official Receiver sought to question 
the transfer made by the transferee on 
altogether independent grounds and vo 
lield that this could not be done under 
S. 53, Insolvency Act. In the. present 
case the transactions in question includ- 
ing the alienations made by the trans- 
feree from the insolvent are all attacked 
as links in a chain of fraudulent and 
connected tiansactions intended to screen 
the property from the claims of tlie 
creditors, so that while the transaction 
in favour of respondent 4 is attacked 
what is really attacked is the original 
alienation made by the insolvent him- 
self. Viewed in this light the alienation 
ncade by the insolvent cannot be con- 
sidered apart from the alienation in 
favour of respondent 4. Tlie trans- 
actions in question are all interlinked . 
The decision in Ponnarnai Anwial v. 
District Of'ficial Deceiver T innevelhj (4), 
is thus distinguishable on the facts from 
the present case. I may liere add that 
in Ponnamai Ammal District Official 
Deceiver Tinnevelly (4), it was not argued 
before us whether the validity of the 
transaction could be questioned under 
any other provision of the Provincial 
Insolvency Act. In a case like the pre- 
sent, if the facts are proved, I do not 
think it can be said that insolvency 
Court has no jurisdiction to declare the 
transactions to be invalid and not bind- 
ing on the creditors. Though S. 53 of 
the Act may not strictly apply, in a 
proper case I think the Court has juris- 
diction under S. 4, Insolvency Act, to 
declare the transactions invalid. 8 4 
Cl. 1, Act 5 of 1920 is as follows: 

“Subject to the provisions of this Act the 
Court shall have full power 'to decide all nue=«- 
tions whether of title, or priority, or of any 
nature whatsoever and whether involvinr^ 
matters of law or of fact, which may arise in 
any case of insolvency coming within the cogni- 
zance of the Court, or which the Court may 
deem it expedient or necessary to decide for the 
purpose of doing complete justice or making a 
complete distribution of property in anv sm h 
case.” 

It will be seen that this section is 
very widely worded and gives insolvency 
Courts powers not only to decide all 
questions of title or priority but ail 
other questions which the Courts may 
deem it expedient or necessary to decide 
for the purpose of doing complete justice 
or making a complete distribution of 
property. The jurisdiction conferred 
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under S. 4 on the Insolvency Court is 
not limited in any way by Ss. 53 or 54, 
Insolvency Act. In my opinion, in a 
case like the present, S. 4 may be relied 
on by theOfbcial Keceiver in support of 
the contention tliat the Court has juris- 
diction to declare that the transactions 
in question are invalid. 1 would there- 
fore hold that the decision in l*on)Uf- 
mo i AmmctI v. District Offici'il Be 'river, 
Tinnevelly (ij is inapi)licalde to the 
present case. 

r.R.S./K.S. A})i>eiil olloired. 
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Jackson and Mock?:tt, JJ. 

Vasireddy Itamayya and others — Ap- 
pellants. 


V. 

Mitlugu Kotayya and ethers — Respon- 
dents. 

Appeal No. 22 of 1930, Decided on 
20th September 1932, against an order 
of Suh-Judgo, Bapatla, D/- 14th March 
1929. 

Limitation Act (^08), Sch. 1, Art, 182 (3) 
— Review and revised decree — Limitation 
for execution of decree runs from date of 
revised decree even as against persons not 
parlies to the review proceedings. 

Whore a decree is reviewed at the instance of 
only some of the defendants, limitation for exe- 
cution of the decree runs from the date of the 
revised decree even as against the defendants 
who are not parties to the review proceedings : 
24 iV'/'/ 1 and 38 Mad 419, Did ; 35 Mad G70 
and A I li 1932 P 0 1G5, Picl on. [P 27G C 2] 

P. Soinasundaram — for Appellants. 

B. Soinayyd—ior Respondents. 

J ndgment. —Tho decree sought to bo 
executed is dated IGth February 1914. 
The petitioners (appellants) petitioned 
to execute it against defendants 4, 18 
and 42, resf^onlents 1, 2 and 3, in res- 
pect of mesne profits and for possession 
of a plot of land. The decree was joint 
and several against all the defendants. 
The defendants appealed to the High 
Court against the above decree and the 
appeal was dismissed on 29th !March 
191f). On 18th January 1917, the High 
Court reviewed the deci’ee at the in- 
stance of defendants 19, 21 and 22 and 
limited their liability to certain items. 
Tlie respondents were not made parties 

to the review application. 

In the present execution petition the 
appellants give the “ date of decree ” as 
“ date of amended decree 18th January 
1917.” They now appeal against the 
order in execution in so far as the learned 


Subordinate Judge has held that subse- 
quent pro6ts for the years 1910 to 1919 
are not recoverable in execution as no 
final decree has been passed in respect 
thereof. We think that this construc- 
tion of the decree is clearly wrong and 
Mr. Somayya for respondent 2 does not 
argue otherwise. 

There is however a memorandum of 
ol)jections which raises a point wliich if 
sound goes to the root of the whole mat- 
ter. ISIr. Somayya argued that limita- 
tion should run not from the date of the 
review order but from the date of the] 
original decree. If he is right this exe- 
cution petition is time- barred. The 
basis of his argument is tliat inasmuch 
as the respondents were not parties to 
the review ap])lication their legal rights 
cannot be affected by an ex parte order, 
that is, that a fresh period of limitation 
cannot be created by an order in their 
absence. Art. 182 (3), Limitation Act, 
is prima facie against this contention 
the words where there has been a re- 
view ” are not limited or qualified. The 
cases cited do not in our view support 
this contention : K. Venkata Subbam- 
via Bao v. V. Venkatarayna Bao (1), it 
was urged, is an authority in its favour 
but this was decided on the ground that 
the High Court acted ultra vires and 
that such an order could not prejudice 
absent parties who could therefore 
rightly claim that the original decree 
was intact. Abdul Khadir v. Ahayiiiiia d 
SJiaiwa Bavnther (2) is a case of fraud 
by one judgment-debtor being invoked to 
extend time against an innocent co-de- 
fondant. This position was not accept- 
able to the Full Bench who preferred the 
view of Sundaram Iyer, J., to that of 
Phillips, J., in AWif/ Khadir v. Aliger 
Ahavwiif d (3), the subject of the Pull 
Bench decision. In that case Sundaram 
Iyer, J., at p. G75, observes : 

“ No doubt where an appeal has been pre- 
ferred agaiost a decree or the decree ha:> been 
amended or judgment reviewed, time would run 
for execution only from the date of the final or 
revised decree though not all the judgment- 
debtors mav be concerned in the appeal, roMCW 

or amendment,” 

Tho learned Judge then proceeds to 
distinguish the special consideration ap- 
pHcable to fraud under S. 48, Civil P. C. 
The resnonden t is theref ore askinii us to 

1. (1001) 21 Miul 1=27 1 A 107=74 Snt 673 
( DC). 

2. (1015) 33 Mad 410=80 I C 423. 

3. (1012) 35 Mad 670=12 I C 677. 


1933 


Kalathi V. Venkatesi (Walsh, J.) Madras 277 


apply to Art. 182 a restricted meaning 
for which there is no authority. On the 
other hand the recent decision of the 
Privy Council, Nagendra Nath Boy v. 
Suresh Chandra (4), is strongly opposed 
to the respondents’ case. Their Lord- 
ships dealing with Art. 182 (2) express 
the following view : 

There is no warrant for reading into the 
words quoted any qualification either as to the 
character of the appeal or as to the parties to it, 
the words mean just what they say.” 

If Mr. Somayya’s argument was ac- 
cepted by us we should have to read into 
Art. 182 (3) an elaborate proviso pro- 
tecting persons not parties to the 
review, that is, a qualification as to the 
parties which is precisely what the 
above judgment prohibits. We consider 
that the plain wording of Art. 182 (3) 
must be followed and as there has been 
la review, time will run from the date of 
jthe review. The result of the above 
conclusions is that the Appeal Against 
Order No. 22 of 1931 must be allowed and 
the memorandum of objections disal- 
lowed with costs throughout. 

P.R.S./k.S. Appeal allowed, 

4. A I R 1932 P C 1G5=137 I C 629=69 I A 
283. 
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Walsh, J. 

{Feria) Kalathi Mudali — Complainant 
— Petitioner. 



Venkatesa Mudali and others — Accused 
— Opposite Parties. 

Criminal Eevn. No. 23 of 1932 and 
Criminal Eevn. Petn. No. 22 of 1932, 
Decided on 18th April 1932, from judg- 
ment of Sub-Divl. Magistrate, Eanipet, 
D/- 16th November 1931. 

(a) Criminal P. C. (1898), S. 422— Notice 
of appeal not sent to officer appointed by 
Government — No objection by Government 
— ^Appellate order should not be interfered 
with unless injustice is caused. 


The accused were convicted by the trial Coi 
of a petty offence and sentenced to a fine 
Rs. 25 each out of which Rs. 25 was ordered 
be paid as compensation to the petitioner, 
appeal they were acquitted. The petitioner . 
peared, but was refused adjournment. No not 

fu sent to the oflficer appointed 

the Govetmnent, but no objection was taken 
the Government regarding this. 

Held : that the mere fact that notice of t 
appeal was not served on the officer appoint 
under b. 422, Criminal P. 0., was no ground i 
interfering with an order of acquittal, where 
injustice had been occasioned : A J R 19 
Bom tG4 and AIR 1924 Mad 837, Rel oi 
AIR 1926 Cal 1064, Ref. [P 273 C 


(b) Criminal P. C. (1898), S. 422 — Notice 
to complainant. 

The Code does not require notice to be issued 
to the complainant : 20 J C 418, Ref. 

[P 278 C 1] 

A. C. Sampath Ayyangar — for Peti- 
tioner. 

V. L. Ethiraj — for Opposite Parties. 

Public Prosecutoi — for the Crown. 

Order. — The accused in this case w’ere 
convicted by the trial Court of an offence 
under S. 352, I. P. C., and sentenced to 
a fine of Es. 25 each, out of which Es. 25 
was ordered to be paid as compensation 
to P. W. 1, the petitioner. On appeal 
they were acquitted. This revision peti- 
tion is against the acquittal, the only 
ground being that the petitioner was not 
in a position to deal effectively with the 
pleas raised for the accused in appeal. 

The petitioner has put in an affidavit 
in which he says that the notice of appeal 
was served on him on 15th November 
1931, at about 12 noon, at his village of 
Tirumalpur which is three miles away 
frorh Pallur Eailway Station; Sholingur 
camp was 9 miles from the Sholingur 
Eailway Station. He left his village for 
Sholingur by 6.30 p. m. train and reached 
Sholingur Station at 11 p. m. He took 
a bus to Sholingur town at 6 a. m. next 
morning and reached Sholingur town at 
7 a. m. He represented to the Sub- 
divisional Magistrate that he could not 
bring his advocalte who had his record 
owing to the short notice; nevertheless 
adjournment w^as refused and the appeal 
was heard and disposed of. Another 
ground taken in the petition was that 
notice of the appeal was not sent under 
S. 422, Criminal P. C., to the officer ap- 
pointed by the Government. There has 
been no objection by the Government in 
this case. As regards the latter point 
Devendra v. Shettappa (l) has been 
quoted to show that when the District 
Magistrate does not raise any objection 
to the procedure, the High Court will not 
interfere in revision. The learned advo- 
cate for the petitioner relies on Bharasa 
Naio V. Sukhdeo (2). That was a case 
somewhat similar to the present case, 
where compensation was ordered to be 
paid to the complainant ; but in that 
case he had no notice at all. Duval, J., 
says : 

1 . A I R 1923 Bom 26l=2G Or L J 751=66 

I C 2S7 

2. .4. I R 1926 Cal 1054=27 Cr L J 10S6=53 

Cal 969=97 I C 62. 
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' it th.if ru) tiotict' lo 'JtVicor p* 

pointed !>’. the Lo,m 1 ( tovornmoTit wa^ siven a-. 
iMMii.od hy s. 42‘i, Ciitnin;il P. C. Tlii^ alone 
I. QoOvl lei'Oii fot o) d o;-' I) the ippe;il to be re- 
h ••od.” 

yt fP not appear from the jiidgmoiit 
whether tdie tlovermnont had raised any 
ohjeotion to the omission to give notice. 
11 they liod not, this opinion is contrary 
to that c.\i)reSvSed in Drvendra v. Sh^t- 
. Ce j) /)a f I ) . In P. Kano kka n v . Ami r P i 
f3) Venkatasnhha Jtao, T., held that the 
jfact r.'hat notice of the appeal was not 
served on the complainant or on the 
oflicer appointed under R. ■122, Criminal 
P. 0., was no ground for interfering with 
ian order of acquittal, where no injustice 
had been occasioned. It does not appear 
from the report whether the petitioner 
|in that case had l)eoii awarded compen- 
'safcion or not. It is well established 
that the Code does not require notice to 
ho issued to the complainant : vide 
Bchari Majlii v. Ilari Majhi (4). It has 
no doubt boon held advisable to issue 
such notice when compensation has been 
awarded to tlio complainant’, vide tlie re- 
marks in Bharasa Noao v. Siikhdeo (2), 
whG)o a reference is made to certain 
Madra.s cases which deal with cases of 
compensation under S. 250. Criminal 
P. C. In 7n re Chemikkala Chinna Bali 
(5) the case was referred by the Sessions 
Judge owing to want of notice. It has 
to bo noted that although S. 436, Cri- 
minal P. C , has now boon amended 
making notice to an accused person w’ho 
has been discharged under S. 253 neces- 
sary before the order of discharge is set 
aside, no such provision has been mac]e 
in S. 250 of the amended Code. 


The facts of this case are that the 
j) 0 titioner did appear in person and was 
heard, as will bo seen from the heading 
of the judgment. According to him ho 
got notice of the ai)peal about noon on 
15th November 1931. His village is 
three miles from Pallur Railway Station. 
xAssuming that he could not got the train 
at 12’37, there was one at 18’29 wliich 
would have brought liim to Katpadi at 
21-10 hours. There was another at 19-53 
wiiicli would have brought him to Kat- 
padi at 23-45. Although there appears 
to ho no connexion hy those trains from 

3. A I R 1924 Mad 837=20 Or L J 249=84 

I G 249. 

4. A I R 1032 Cal 01=1932 Or 0 9=33 Cr 

L J 305=130 I 0 474. 

6- (1915) 31 I 0 170. 


Katpadi to Vcllm'O yot the distance is 
only 3 or 1 miles iiy road and tlic peti- 
tioner could almost certainly have got a 
bus or cart to Yolloro. Returning to 
Katnadi he could have got a train at 3-17 
reaching Sh.olingur at 4-3. So that, it is 
l)y no means clear that ho could not have 
at least brought his papers to the Court 
if not the pleader. As regards In re 
Arjun To ill 00 (fi) and Gulai Jka v. 
J'im pri or (7), which are quoted in this 
connexion, I do not tliink they are appli- 
cable in the present case. In the first 
case the appellant himself had not been 
given proper notice of l»caring of the ap- 
peal and the api)Gal was dismissed. In 
the second the party was asked to cross- 
examine a witness at 6-30 p. m. and his 
request for an adjournment was refused. 
It has not been pointed out to me that 
there is any mistake in the judgment. 
The offence is a petty ono and this Court 
will not lightly sot aside an acquittal. 

I see no reason to interfere, in revision. 
The petition fails and is dismissed. 

P.R.S./k.S. Petition dismifified. 

G. A I R 1920 BYm'318“=21 Cr~L~J~0T3=.55 
I C 853 

7. A I R 1928 Pal 277=29 Cr L J 299=107 
I C 2S7. 
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Bards WELL, J. 

Piibl ic Prosecntoi — Appellant. 

V. 

Nellore Audinarayana lleddi — Ac- 
cused — Respondent. 

Criminal Appeal No. 316 of 1932, Cri- 
minal Revn. Case No. 341 of 1932 and 
Case Referred No. 20 of 1932, Decided 
on 2nd September 1932, referred by Sess. 
Judge, Nellore, D/- 28th April 1932. 

Civil 1*. C. (1908), O. 21, R. 40 — Detention 
to be valid need not be in writing — Judgment 
debtor escaping from custody, commits of- 
fence under Penal Code (1860), S. 225-B. 

In order that an order requiring detention of 
a judgment-debtor under Civil Procedure Code, 
0, 21, R. 40, to be valid, it need not be in writ- 
ing. Irrespective of a written order the deten- 
tion being valid, the judgment-debtor, if he es- 
capes from such custody, is liable to be convicted 
under S. 225-15, I. P. C. [P 279 C 1] 

1\S. Nataraja Pillai — for Respondent. 

Order, — Both the trial Court and the 
appellate Court have found that the 
Respondent-accused escaped from cus- 
tody and their findings are warranted by 
the evidence. The appellate Court how- 
ever has found that the respondent was 
not in lawful custody, because there wag 


1933 


RAiMAMURTI V. Gajapati RAJU' 


Madras 279 


no order in writing for him to be de- 
tained in the custody of the two process 
Tieons (P. Ws. 2 and 3). O. 21, R. 40, 
iCriminal P. C. 1908, however savs no- 

• ’ V 

•thing about the order having to bo in 
.writing. The proviso added by the 
'High Court to O. 21, R. 40 (o), Crimi- 
nal P. C. savs that in order to allow the 
judgment-debtor an opportunity of satis- 
fying the decree, the Court before mak- 
ing the order of committal may leave 
the judgment-debtor in the custody of 
an officer of the Court for a period not 
[exceeding ten days. This is what the 
District Munsif did in this case and his 
order, noted on the w^arrant, as to the 
judgment-debtor’s paying detention 
batta limited the period of such custody 
ito two days. Emperor v. Madho Singh 
1(1). is no help to the respondent in the 
[face of the proviso above noted. The 
^acquittal of the respondent is set aside 
and his conviction by the 'Stationary 
Sub-Magistrate under S. 225-B, I. P. C. 
is restored. His offence however w’as 
only a technical one and he surrendered 
himself to the Court on the expiry of 
the two days. He is fined Re. 1 with 
one day’s simple imprisonment in de- 
fault. * 

P.R.S./v.S. Acquittal se t aside. 

1. A I R 1925 All 318=86 I O 801=26 Or Li J 
86=47 All 400. 
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Walsh, J. 

S. Suhramania Ayyar — Accused — 
Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Case No. 764 of 1931 
and Criminal Revn. Petn. No. 695 of 
1931, Decided on 19th February 1932, 
from order Sub-Divisional Magistrate, 
Saidapet, D/- 28th Cctober 1931, 

(a) Criminal P. C. (1898), S. 435— Findings 

of fact. 

It is not the business of the High Court to 
discuss findings of fact for which there is evi- 
dence in revision. [P 279 G 2] 

(b) Penal Code (1860), S. 117— Instigating 

railway workers to lie on line in the event 
of sttike IS offence. 

Instigating railway workers to lie on the line 
in the event of a strike is an offence even 
though the strike is only a contingent matter 
and It IS immaterial whether the accused is 
urging an immediate strike and instigating the 
workers to lie across the line or is merely insti- 
gating their doing so in case of strike. 

[P 279 C 2] 


7v . Bh a shy am Ay yangar for R. Vi\wa- 
nathan — for Petitioner. 

Public P rosecutoi — for the Crown. 

Order. — This being a revisio?i jietition 
I propose to say very little. The lower 
Courts have both found that tiie accused 
instigated railway workers in the event 
of a strike to lie on the railway line. 
The accused’s version was that he told 
them to lie along the line. Not only the 
prosecution evidence of persons knowing 
Hind ustani who heard his speech and 
the shorthand notes made on the spot of 
the translation into Tamil, show that he 
told his hearers to lie on the line but 
the evidence of his own witnesses does 
not support his own version* 

However it is not the business of 
this Court to discuss findings of fact 
for which tliere is evidence in revi- 
sion. As regards the legal question, it 
is urged that the strike was only a con- 
tingent matter and therefore no effence 
was committed. The illustration to 
S. 117, I. P. C. shows that an instiga- 
tion to attack a procession which is go- 
ing to be held is an offence under the 
section. It is immaterial therefore whe- 
ther the accused was, as argued by the 
learned Public Prosecutor, urging an im- 
mediate strike and instigating the wor- 
kers to lie across the line or was merely 
instigating their doing so in case of a 
strike which he advised if the retrench- 
ment proposals, which w’ere temporarily 
held up, \vere carried out. The sentence 
which was reduced by the appellate 
Court cannot bo said to be excessive. 
The petition fails and is dismissed. 

P.R.S./k.S. Petition dismissed . 
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Wallace, J. 

On difference betivcen 

Waller ard Pandalai, JJ. 

Pogaru Ramamurti — Plain till’ — Ap- 
pellant. 

V. 

Pushavati Alaka Narayana Gajapati 
Raju — Defendant — Respondent. 

Letters Patent Appeal No. 125 cf 
1926, Decided on 20fch April 1932, 
against judgment of Spencer, J., D/- 
8th February 1926: reported in A. I. R- 
1926 Mad. 1045. 

(a) Madras Survey and Boundaries Act 
(4 of 1897), Ss. 11, 12 and 13 — Dispute as to 
whether certain land is Government pro- 
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perly or forms part of estate is boundary 
dispute. 

{WaUare. J.. n /rrriu'i irifh Waller, nml Pan- 
flalai, J.. hohlinq contra). — For a boniidary 
dispute it i8 not necc-'^arv tliat tlic dispute must 
l*c hctvvcen two estate's or leotwcon Governnicnt 
and an estiito re<_;\rdinc; ]>hysicnl boundary of 
?oino pieces of land contimions to botli .\*di's- 
pute ;is to whether a certain land is Govern inent 
property or forms part of an estate is a bo’ind:iry 
dispute: AIR 1010 Mad 77d; 11 Mad 30.); 
air 101,5 Mad lOr, and A I R 10-21 Mad 


107, Rrf.’, A I R 1022 P C 257. Disf. 

[P 287 C 1] 

(b) Madras Survey and Boundaries Act 
(4 of 1897), S. 13 — Survey officer deciding 
boundary dispute has jurisdiction to decide 
incidental question of title and his decision 
is conclusive. 

A survey oiHcer decidinj;; a que.stion of boun- 
dary obviously has jii i i'-dic tion to decide any- 
thing which it is necC'^arv to decide in order to 
come to his conclusion, and lie f)bviously cannot 
a\oid deciding questions of title in such cases 
and his decision is conclusive even on the 
question of possession and not merely on tlic 
question of boundary alone: Case lair referred . 

.... ^ ^ [P 288 Cl, 2] 

(cj Adverse P ossession — Decisi on of su r* 
vey officer breaWs adverse possession — Mad- 
ras Survey and Boundaries Act (4 of 1897), 
S . 13. 

A decision of a survey ofTicer in favour of a 
party makes a break in the existing possession so 
as to render ineffective for purposc.s of limita- 
tion a)iy adverse po.sscssion claimed by the op- 
posite partv: A I It 1032 Mad 310, Diss. frovi, 

[P 281 C 2] 

(d) Madras Hereditary Village Offices 
Act {3 of 1895), Ss. 13 and 21 — Suit to eject 
trespasser on inam land is not barred by 
S. 13 or S. 21. 

A suit to eject persons wlio are alleged to have 
trcspas.sod on some inam land which forms part 
of tlie emolument of an oflice is not a suit to re- 
cover emoluments of the olTice and as such is not 
barred by S. 13 or S. 21. [P 281 C l] 

V. Govindarajacliari — for Appellant. 
S. Venkatesa Ayyangat — for Respon- 
dent. 


Waller^ J . — The appellant has no case 
whatever on tlio merits. He relies on 
an order passed by the Assistant Super- 
intenlent of Survey in 1905, on an ap- 
peal l)y the respondent, confirming the 
demarcation of the survey number in 
dispute as mirasi inam, by which was 
meant, [ presume, a pro- settlement inam. 
The real dispute between the parties 
was wliothor tho land should be demar- 
cated as post settlement inam or as part 
of tfio raiyati land of tho estate. No 
one could po.ssihly have contended that 
it was a i)ro-sottlemont inam, in which 
tho Government had any interest. It 
was an inam granted by tho raiyats them- 
selves in 1820, wliich had been resumed 
by them even boforo tho year 1873 and 


the landliolder had been allowing the 
appellant a concession of Rs. 30 a year 
on that account. So that it would seem 
the appellant had no case at all, still 
less a case that the inam had been 
granted before the permanent settle- 
ment. The decision however of the 
survey officer was in his favour and, if 
he had jurisdiction to pass it, it became 
final, for the Maharaja did not file a suit 
within a year to get it set aside. It is 
contended — and the contention found 
favour witli Spencer, J. — that the survey 
ofiicer’s order was passed without juris- 
diction as there was no boundary dis- 
pute l)etwecn the parties within the 
meaning of the Survey and Boundaries 
Act. As the respondent appealed to that 
jurisdiction and, failing in his appeal 
did not take the proper steps to get the 
order against him set aside, it seems 
scarcely to lie in his mouth to urge 
many years later that there was no 
jurisdiction and that he was entitled to 
ignore the order. 

The Act does not itself define what iS| 
meant by a boundary dispute. It is I 
take it, a dispute about the demarcation 
of a field arising in the course of survey 
operations. Inf 1905 the Vizianagaram 
Estate was being surveyed and, and in 
the course of the survey, a dispute arose 
whether the field in question should be 
demarcated as an inam or as part of the 
raiyati lands of the estate. The dis- 
pute was taken before the survey officer 
under the Act, both parties consenting 
to his exercising jurisdiction over it. It 
is true that, strictly speaking, there was 
no dispute about the dimensions of the 
survey number itself, but there was a 
dispute about the boundary and extent 
of the raiyati land of the estate; that 
is to say, whether it did or did not in- 
clude the field in question. That being 
so, I find it impossible to say that there 
was net a boundary dispute within the 
meaning of the Act. If that were so the 
decision of tho survey officer however 
erroneous — became final as no suit to 
set it aside was filed within a year. I 
think that tho District Judge was rjght 
in his observation that 

“ there was as much a dispute about a boundary 
in this c:\so as in that reported as Muthirulandi 
Poo!iari v. Sethuram Aiyar (1),” 

The appeal was posted for further 
argument on the que stion whether them 
~l.~TTiri9i9Tlad 77^ ) 
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was a boundary dispute.' After hearing 
it I remain of the opinion that there 
was here as much a boundary dispute as 
in Muthirnlandi Poosari v. Setlinram 
Aiyar (l) and as in the cases reported as 
Kamaraju v. Secij. of State (2) and 
Muthammal v. Seoy. of State (3). I 
find that I had omitted to deal with 
another contention that found favour 
with Silencer, J. It was that the suit — 
being a suit to recover the emolument of 
a karnam’s office — was under 8. 21, 
Madras Act 3 of 1895, not cognizable by 
a civil Court. The suit is not one to re- 
jcover the emoluments of an office, but 
to eject persons who are alleged to 
have trespassed on some inam land, 
which forms part of the emoluments of 
the office. Apart from that I find great 
difiSculty in following the decisions which 
have laid down that S. 21 of the Act takes 
suits by holders of offices for recovery of 
their emoluments out of the jurisdiction 
of the ordinary Couits. The x\ct is in- 
tended to deal wuth the succession to 
certain hereditary village offices and to 
provide for the hearing of claims to such 
offices or their emoluments. S. 13 says 
that any person” — not, be it observed, 
village officer 

“ may sue for any of the village ofifices specified 
in S, 3 on the ground that he is entitled under 
the material sections of this and another Act “to 
hold such office.” 

That is a suit hy a claimant to an 
office for a declaration that he is enti- 
tled to succeed to it. The section also 
provides for suits for recovery of the 
emoluments attached to such offices. It 
says that any persons,” in other words, 
a claimant and not a village officer in 
case 


“ may sue for the recovery of the emoluments of 
any such office on the ground that he is entitled,” 

under the material sections of this and 

another Act “to hold such office.” I am 

unable to see how the language of the 

section can apply to a suit by an actual 

holder of an office to recover the emolu- 


ments thereof. Such a person cornei 
into Court as the holder of the office anc 
not as a person claiming to be entitled 
to hold It. If there could be any doubf 

about the point, it is removed b> 
Prov. 2, S. 13. which runs as follows : 

“ If at any time before the completion of th« 
tnal of a suit referred under this section for any 
office or for recove ry of the emoluments nf on,, 

2, (1888) 11 Mad 309 (P B)'! 

8. A I R 1915 Mad 106=28 I C 817=39 Mad 
1202 • 


office, it appears to the Collector that the 
claimant is not eligible for appointment under 
sub'S, (l), S, 10 or sub-S. 1, S, 11 of this Act, 
as the case may be, he must pass an order reject- 
ing the plaint.” 

The question of eligibility for appoint- 
ment could, in relation to a suit for re- 
covery of the emoluments of an office, 
arise only in the case of a claimant to 
an office. Such a question could not arise 
in the case of an actual holder of an 
office. That being so, it seems to me 
open to serious doubt w'hether a suit by 
the holder of an office to recover the 
emoluments attached to it is taken by 
S. 21 out of the jurisdiction of the ordi- 
nary Courts. Since we reserved judgment ’ 
it has been brought to our notice that a 
Bench of this Court has held that a deci- 
sion by a survey officer does not make al 
break in existing possession so as to! 
render ineffective, for purposes of limi-l 
tation, any adverse jiossession running 
at its date : see Azhaga perumal Pillai 
V. Pasa Pillai (4). The Judges thought 
that their view did not run counter to 
the decision of the Full Bench in Muthi^ 
rulandi Poosari v. Sethuram Aiyar (l). 
With great respect, I think that it does. 
The referring Judges in that case w'ere. 
definitely of opinion that the decision 
of the survey officer made a break in the ; 
adverse possession and that the period 
before the decision could not be tacked 
on to the period after it, so as to make 
the adverse possession continuous. And 
the Full Bench did not dissent from 
their opinion. Even if it be assumed 
that the two periods can be tacked on to 
each other, what was the decision of the 
survey officer in this case ? That the 
inam was a pre-settlement inam and that 
sixty years’ adverse possession was neces- 
sary^ to establish the title claimed by the 
Maharaja. The decision was erroneous, 
but he had jurisdiction to pass it and it- 
holds the field till it has been displaced 
in the proper w’ay. The land having 
been demarcated as pre- settlement inam, 
it would lie on the Maharaja to show 
that he had been over GO years in ad- 
verse possession. All that has been 
shown is possession from 1873 till 1917.- 
From either point of view the conten- 
tion fails and I would allow the appeal. 

I should like to add, in regard to the 
decision in Chinna V enkatraiyadu v. 
Pamamurtlii (5), that I concur im 

4, A I R 1932 Mad 310=138 I C 362. 

5. A I R 1921 Mad 6:=4t Mad 340. 
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Si'tonccr, J.'s ( jt f.hiif. <loci.sion. 

In (ito courso of thy ai^;ument wo sent 
tor I !io printo'l record, l>iit, I was iinahlo 
t') (^iscovci* fioiu it on wlijit facts or evi- 
flcnco rlic* oi)servat ioDvS of the Judges 
\v(‘i'e l).iSGd. I would restore the deci- 
sion rd' the ])istrict .Iud'40 witli co-.ts in 
this ind the lower Court. 

Vmt(htlai,J . — Though with ureat re- 
luctance to diifer from my learned bro- 
ther’s opinion which f have respectfully 
considered, I find myself unahlo to say 
that Si)encer, J., was wronL* when he held 
that tiicre was no such dispute about a 

l)Oundarv as was necessary to make tho 

• « 

order, I'lx. 2d, conclusive under S. Id, 
Sinwey and lloundarics Act of 181)7, un- 
less it was set aside by suit filed within 
a year thereafter. The nature of the 
dispute can he seen from the appeal peti- 
tion, J’lx. 23 (a), by the Vizianagaram 
Samasthanam. The subordinate survey 
•oflicers had demarcated i. 0 ., described a 
a particular survey field No. 321), as 
subsequent service inain” meaning post 
settlement service inam, whereas the 
zamindar contended that it was no 
longer service inam but raiyati (jiroyati) 
land. There was no dispute about the 
physical i)roperties or dimensions of the 
land. The dispute was about tenure or 
tlie quality of estate possessed by the 
parties in the land and it is to be noted 
that whichever contention prevailed, the 
land was part of tho zamindari. When 
this dispute was taken in appeal before 
Idle Assistant Superintendent of Survey 
tho present ai)pellant (then respondent) 
admitted, as it is even now admitted in 
the plaint, that thougli the inam was a 
]>ost settlement inam he had lost posses- 
sion for a great many years and the 
zamindari had lot out tho land as jero- 
yati to his raiyats and made an allow'- 
■anco of Rs. 30 per year to himself as 
compensation for the loss of the land. 
'The result of tho appeal was that the 
“ present demarcation and registration 
of Survey No. 330 as rnirasi inam was 
confirmed” — by wdiich 1 understand that 
it \vas domarcatod as post settlement 
hereditary inam. 

Rut tho appellant refers to the pen- 
ultimate paragraph of tlio order where it 
is said that land is Government Service 
inam and therefore that the appellant 
‘Sliould prove right by prescription for a 
period over (iO years. All I can say 
Hhout this is, tiiat tho passage discloses 


sonio onor or confusion of facts quite 
against the admitted facts and the con- 
tentions of both ])arties. Whatever 
those expressions were intended to con- 
vey, [ leinl the decision as confirming the 
order appealed against and not as. order- 
ing a third alternative, i. e. pre-settle- 
ment inam. Thi.s liowover is a detail, 
the substantial point being that it is 
abundantly clear that the dispute was 
not about the boundary of anything hut 
about tho tenure of a specific piece of 
land — the zamindar claiming it as raiyati 
land and (he a[q) 0 llant as his inam. In 
my opinion tho decision in such a dis- 
pute by a purveyor is not final under 
8. 13, Survey and Boundaries Act, merely 
because it is i)lacod before him in the 
courso of survey operations and he passes 
orders thereon. There can be no estop- 
pel on such a point. The only class of 
orders which derive finality under tho 
Act are those w'hich decide lioundary dis- 
putes. It is no doubt possible by ingeni- 
ous use of language to describe a dis- 
pute about title as a dispute about 
boundary — in the sense that when the 
disputed title is decided, the boundary 
of the successful party’s possessions is 
extended and that of the other dimi- 
nished. But this is really a play upon 
words and not what is intended when it 
is said that the survey olficer shall have 
power to dotormine and record undis- 
puted boundaries and that when a 
boundary is disputed the Survey Officer 
shall determine the boundary and record 
it : Ss. 9 and 10, Act 8 of 1923, corres- 
ponding to S. 11 (l) and (2), Act 1 of 
1897. It is this determination against 
which an appeal is allowed by S. 12 of 
the Act of 1897 corresponding to S. 11 of 
the Act of 1923 and in respect of which 
tho appellate decision shall, unless modi- 
fied by a decree of the Court, be conclu- 
sive as to the right of the dissatisfied 
party in respect of the boundary of the 
property s\irveyod according to S. 13 of 
the Act of 1897 or conclusive proof that 
tho boundaries determined and recorded 
thoroin have been correctly determined 
and recorded according to S. 13 of tho 
Act of 1923. 

Whether there is or not in any parti- 
cular case a real dispute about a bound- 
ary is to bo determined on the facts of 
the aisputo itself, fn my opinion when 
two people dispute title to an ascertained 
and do finite piece of land or to subordi- 
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nate interests therein the dispute cannot 
in any proper sense he described as a 
boundary dispute though as a result of 
the disputed title being settled, the 
boundaries of the property of one or 
other of the disputants may be accord- 
ingly shifted. If there was a real bound- 
ary dispute T can understand that a 
question of title depending solely on the 
boundary may become concluded — as a 
necessary logical consequence but not by 
virtue of the Act. But if there was no 
such dispute, it cannot be inferentially 
introduced into a dispute about title and 
then held to be inferentially decided 
under the Act so that the question of 
title becomes concluded by a further in- 
ference. There was, in my o^)inion, no 
boundary dispute in the proper sense 
before the Assistant Superintendent of 
Survey and his order, Exs. G and 23, 
being one on a matter beyond his juris- 
diction, could not become conclusive 
under the Survey and Boundaries Act. 
The further argument has confirmed me 
in my opinion about the scope and pur- 
pose of the Act and of its effect on the 
case. 


The scope and purpose of the Act of 
1897 (the material Act in this case) 
as well as of that of 1933 is to consoli- 
date and amend the law relating to sur- 
vey of lands and settlement of boundary 
disputes. The power of survey officers 
is to fix boundaries, i. e., demarcate the 


physical extent of properties by setting 
up the boundaries between them. They 
have no power to decide disputes about 

title, but onlydisputes about boundaries. 

They were not intended to bo a sort of 
quasi civil Courts whose decisions oj^erate 
as res judicata in the proper sense as to 
all matters decided by them or which 
may inferentially be involved in their 
decisions. Thus two matters must be 
distinctly borne in mindi (l) The survey 
authorities have no jurisdiction at all in 
patter except that of boundaries; 
and 121 the only effect of their decision 
on matters within their jurisdiction is 
not that they have the effect of res judi- 
cata but that as far as they are boundary 
decisions they only can be questioned by 

a suit brought within a e'ertain time- 

which IS quite a different thing. I will 
not say that some decisions on the Sur 
vey and Boundaries Act are not capable 
of being read as imputing a wider juris- 
diction to officers acting under the Act 
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and a more extensive effect to their ac- 
tual decisions. But I believe that the 
scope of the Act and the limits of the 
jiu’isdiction of survey officers and of the 
effect of their orders are generally re- 
cognized as I have stated. In Kamarciju 
v. Secij. of State (2) the boundary bet- 
ween the zamindari and a neighbouring 
trust Government land had been settled 
in 1875 under the Boundaries Act of 
1860. The zamindar, then a minor, w^as 
lepiesented before the Survey Superin- 
tendent by his Estate iNlauager. Later 
the portion so excluded from the zamin- 
daii was included in a reserve forest 
under the Madras Forest Act of 1882. 
The foiest settlement officer rejected 
the claim of the zamindari to the area 
excluded from it by the survey decisions. 

Of the two questions involved, the 
first, namely, w'hcther an appeal lies to 
the Higli Court from a decision of the 
District Court passed under S. 10, Ma.d- 
ras Forest Act, is not relevant to this 
case. But the second question w'as v/he- 
ther the zamindar w'as properly repre- 
sented in the survey proceedings. It 
was held that he was. There was no 
question raised whether there had been 
a boundary dispute such as to give juris- 
diction to the survey superintendent for 
the decision of 1875. The Court simply 
said that the matter in dispute was res 
judicata and that the zamindar w'as 
bound by the proceedings under the 
Boundaij Act^ in 1875. This decision is 
hardly in point on the question before 
me. Nor can the use of the expression 
res judicata be understood as meaning 
that the survey superintendent’s deci- 
sion is res judicata in the proper sense 
in view of the decision of the Privy 
Council pointing out the distinction bet- 
ween res judicata in the proper sense 
and the statutory prohibition of ques- 
tioning executive or as administrative 
acts except in a particular way: see 
Badhakrislina Ayyar v. Sundarasivamier 
(6) confirming the decision of this Court 
in Badhakrishna Ayyar v. Sioaminatlia 
Ayyar (7). In Muthammal v. Secy, of 
State (3) the question before the High 
Court was whether a mittadar, against 
whom the decision of the Bounda.ry 
Commissioner excluding a certain area 
from his mitta had become final, could 

6. AIR 1922 P 0 257=74 I C 584=49 I A 

211=45 Mad 475 (P C). 

7. (1917) 40 I 0 537. 
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maintain a prayer to the civil Court to 
reduce his ])eishkush proportionately to 
the excluded area. Sir John Wallis, C.J., 
lield that that question did not arise in 
view of liis opinion on the effect of the 
l^oundary decision. lie said: 

"In thc>o ci rcuinstancO', the decision of the 
I'onndary Scttlcnien t Oflicer tliat tlio l;.nds in 
q ne-'t ion d id Tiot form ]>art oi the /ainind.iii is 
judicata according to tlie decision of the Full 
Ilcnch in Kninuiara j n v. Secji. of Sfnte (*2) and 
I think tliat the ground of the dc'cision. iianiely, 
tliat they never had formed part of the initla 
is aPo re> judicata as having formed the ground 
of i liC decision . ' ’ 


In view of the opinion expressed by 
tliis very learned Jud^e in M utJii rulandi 
rtx'Stin v. Srllntrdvi Ai !/(()’ (l) and 

('JiDind Voikdtrityudu \ . lldiudyniirthi (o) 
the opinion that survey oflicer’s decisions 
operate by way of res judicata is open 
to the remark that it does not recogni/.e 
the distinction now pointed out by the 
Privy Council and was perhaps not in- 
tended to be understood in that parti- 
cular sense. The oi)inion that the effect 
as res judicata of decisions by survey 
authorities extends to the grounds of 
the decisions also is in my opinion not 
justified by the Survey and Boundaries 
Act. In Mnthirulandi Poosari y.Sctliu- 
riivi Aijjar (l) there had been a litigation 
in the year 1900 between the parties, 
and a decree was passed. There arose a 
dispute between the parties as to whe- 
ther that decree conferred the right to 
a lane to the present plaintiffs. In 1904 
this dispute came before the survey 
oflicers who were surveying the town of 
Madura. Tlie survey oflicer decided that 
the lane belonged to the defendant and 
demarcxited it accordingly as part of 
his property. This decision was not 
questioned by a suit within a year but 
the plaintiffs brought a suit in 1913 
for an injunction against the defendant 
alleging that the decree of 1900 had 
awarded the lane to him, that he was in 
possession under it both before and after 
the survey decision and that the defen- 
dant liad no right to interfere with the 
plaintiff’s enjoyment. It was recognized 
that unless there was a boundary dispute 
the survey oflicials could not by demar- 
cating a boundary affect title to property. 
Both the referring Judges, Pbillips^ and 
Seshagiri Ayyar, .IJ., refer to this iit 
p[). 4'J7 and 4'28 (of 42 Jilad.) of the 
report. The question referred was, when 
a plaintilT’s claim has been disallowed 


under the Survey and Boundaries Act 
4 of 1897, but he has been in possession 
of the property, does the decision of the 
survey oflicer operate as res judicata in 
a subsequent suit for possession ? In the 
opinion of tlie Full Bench delivered by 
Sir John W-allis, C. J., he carefully 
guards himself by premising it with the 
words 

“ assuming that in this case the boundary was 
disputed and the dispute was the subject of an 
order by the survey officer under S. 11, Madras 
Act 4 of 1897,” 

and then he stated the opinion that 

” in that case the order if not reviewed by the 
appellate authority or questioned by a suit as 
provided in the section was conclusive as to the 
rights of the parties and nonetheless so because 
the unsuccessful party, who was in possession 
atthedate*of the order, was not subsequently 
ousted from possession.” 

This clearly recognizes that to give 
jurisdiction to a survey oflicer to make 
an order which shall be conclusive under 
S. 13 of the Act of 1897 there should be 
a boundary dispute as stated in the 
opening words of that section, and all 
that is meant is that the conclusive 
character of the order, which according 
to the section itself relates to the rights 
claimed in respect of the boundary of 
the property, is not affected by the un- 
successful party, who was in possession 
at the date of the order, continuing to 
be in possession. In Chinna Venkatra- 
yudu V. Il(nna7nurthi (o) the distinction 
between orders which are final under 
S. 12 (3) of the Act of 1897 and those 
which are conclusive of the rights as to 
the boundary unless set aside by a suit 
under S. 13 is pointed out by Sir John 
Willis himself. In that case a karnam 
in the Pithapur estate had during the 
survey operations of that estate succeeded 
in getting the survey officers to demar- 
cate as included in his inam lands the 
neighbouring jeroyati lands of the zamin- 
dar. Neither the zamindar nor his agents 
had appeared before the survey officers, 
and there had' been no appeal and no 
suit to set aside the order. It was 
•pointed out that in the Full Bench case 
Muihirulandi Poosari v. Sethurain Aiijar 
(l) all that was decided was that the 
survey ollicor’s order in boundary cases 
is conclusive under S. 13 only when 
there was a dispute and that nothing 
was statovl therein about the effect of the 
word "linar’ in S. 12 (3). The effect of 
S. 12 (3) was hold to be to make the 
boundary final as far ns the authorities 
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are concerned, but not to preclude land-^ 
owners from ever afterwards disputing 
ithe correctness of the boundary in a 
jCourt of law. The opinion that the 
tconclusiveness of a survey officer’s order 
'under S. 13 of the Act of 1897 can only 
jarise if there was a boundary dispute 
Iwas again laid down in Suhramania 
Mitdali V. Meenakshi Ammal (8) and 
Mtimcipal Council, Cochin v. Devusi (9). 
It must have been in view of these deci- 
sions that in S. 13 of Act 8 of 1929 the 
words: 

“ any party to a boundary dispute before the 
survey officer, and any party to an appeal pre- 
ferred under S. 12 or to whom notice of such 
appeal is given, and any person claiming under 
any such party,” 

which ara found in S. 13 of the Act of 
1897 have been omitted. Under S. 13 
of the new Act all persons to whom 
notice of orders passed under Ss. 9, 10 or 
11 of the Act has been given are required 
to^ get the orders modified by suits 
within three years. This case however 
has to be decided on the words of S. 13 of 
the Act of 1897. As to what it is, that is 
concluded by a survey officer’s decision 
acting within his jurisdiction, that is in 
respect of a boundary the words of S. 13 
of the Act of 1897 are that a suit is to 
be filed to establish the right which the 
dissatisfied party claims in respect of the 
boundary of the property surveyed, and 
that subject to the result of such suit 
such order or decision shall be con- 
clusive. The words of S. 13 of the Act 
of 1929 are that the record of the survey 
shall be conclusive proof that the boun- 
daries determined and recorded therein 
have been correctly determined and re- 
corded. In my opinion the effect of both 
the sets of words is the same and they 
mean that unless the order is set aside by 
suit the boundary as determined is con- 
clusive. As I have already said, if from a 
particular boundary being conclusively 
established the right of either party to the 
interv'ening space necessarily follows that 

fV \ f concluded not because of 
the Act but because of the force of logic. 

m c ^ confers no conclusiv’enes 
upon any hing else but boundaries and 
says nothing about the right to the pro- 
perty or about its possession. This last 
point as to possession is clearly stated in 
Azhagapemvial Pillai v. Basa PiUai (4) 
wi^bh which I respectfully agre e when it 

e. A I R 1922 Mad 392=70 I C 481 

9. A I R 1926 Mad 235=92 I C 18.* 
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holds that a survey officer’s decision as 
to boundary although conclusive as to 
the boundary does not have the legal 
effect of terminating the possession of 
the man who was in possession or of 
destroying its legal effect if it had 
already conferred a title upon the pos- 
sessor of breaking the running of posses- 
sion in favmur of the person in whose 
fav'our the boundary is ordered. As 
pointed out in that decision it vv'ould ]:-e 
v^ery extraordinary^ if the surv^ey officer’s 
decision could have such a result which 
would not follow even a declaratory 
decree of a civil Court that a party had 
or had not title. 

I am not satisfied that there was in 
this case any dispute about any boun- 
dary in the proper sense of the term.' 
The dispute was about title. The survey 
officer had no jurisdiction to decide it 
and no jurisdiction to decide such a point 
can be conferred upon him by calling the 
dispute a dispute about boundary which 
it is not except by a play^ upon words. 

I do not understand how the District 
Judge’s decree for three years’ rent 
against the respondent can in any- event 
be supported. It is held that the raiyats 
are not bound by the survey officer’s 
order and that they hav^e occupancy 
rights. The rents paid by them to the 
zamindar were paid under engagements 
between him and his raiyats. The plain- 
tiff had no connexion with these engage- 
ments which are several decades old. 

The case is not one in which a tres- 
passer has taken possession of rents due 
to the plaintiff and collected rents from 
the plaintiff’s tenants, and I do not see 
how if the plaintiff is not entitled to 
possession as against the raiyats he can 
claim the rents paid by them to the 
zamindar under engagements to which 
he was not a party. According to the 
decision in Azhagaperumal Pillai y. 
Basa Pillai (4) the zamindar’s posses- 
sion of the property through his tenants 
which began in 1873 is not affected by 
the survey officer’s decision and even 
if the zamindar is not in a position to 
question that decision, assuming it rela- 
ted to any boundary, the plaintiff has 
got no right thereby to claim either pos- 
session of the property" from the tenants 
or the rents from the zamindar. In fact 
the survey" decision does not mention or 
necessarily’ mean anything about the 
tenants or rents paid by" them. On the 
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last i>oint lai.se<i or^ the Hereditary 
Villa '.'c Offices Act, [ a-rcc with iny 
learned hroMicr that the suit is Tiot 
))\- S. 1 .‘1 or S. 21 thereof. In the 
lesiilt r wcjuld dismiss the ap(>e;Ll witli 
cost.s. 

llif (Jic Court. — As wo are not a''reod, 

« > ' 

l)io appeal will liavc to h.c dealt with 
under 01. 81) of the Tietters Patent. 
The questions on wh.icli wo dilTer are 
th.e^e: A. Whotlicr there was a boun- 
dary dispute within the ineanin.it of tlic 
Survey and Poundaries Act. //. Whe- 
llier (he plaint if! is tmtilled to recos'er 
Imm dcfruidant 1 the inoKaiam ''oPiCC- 
t ed hy I.-im fi'oin the ofdier defendants 
(or I he th '-''0 years preceding the suit 
and totlu; declaration granted to him 
in tJl. 0) of the decree of the trial Court. 
(Ac f-oidingly tlie appeal came on for 
hearing before Wallace, J., who doli- 
A-erod the following judgment.) 

IPu/Zucc, J. — This appeal has been 
loferred to me because of a difTercuco of 
(Opinion ])ctwcen the learned Judges of 
the Pench wlio hoard it. The suit is 
one of ejectment, the plaint. ilT claim- 
ing to ho the Covurnrnent mirosi karnam 
(jf Ijavcru village within the ambit of the 
Vizianagara ni estate. This ap[ieal is 
concerned' with his jdaint prayer to 
eject the defendants from a land, survey 
No. oil the ground lliat he is the 
mirasi inamdar. Defmidant L is the 
:^,aniindar and claims to rnelvaram right 
ove>’ the hind; tliO other defendants 
claim to he the kudivaram tenants 
tlioreof. Th(i village was surveyed hy 
(iovernmerit in lOOl in the course of 
tlie survey of the Vizi an agar am estate 
under Act 4 of P497 and tlio suit 
land was tlion demarcated by the 
.survey olllcor as mirasi inam. Against 
this decision defendant I’s represen- 
tative presented under S. 12, an appeal 
tliat the land should have been classed 
as jiroyati. Tliat appeal was tlirown out. 
TA\q estate did not file any suit under 
S. Id to have tliat decision sot aside. 
I'ndcr tliat section of tho Act the deci- 
sion thereforo became conclusive bet- 
ween the parties to tho dispute as regards 
all matters in dispute. Tho main point 
contested throughout in this case has 
been whether tho decision of tho survey 
oiricor precludes tho dcfcndanls from 
resisting the plaintill s claim. It was 
decided hy tho trial Court, and tliat 
decision iuis nof been since contested. 


that tlie order of the survey oHicer does 
not hind the tenant-defendants 2 to 12 
as they were not parties to the appeal 
before tho survey ofheer. As regards 
defendant 1, the zamindar, both the 
lower Courts held that he was precluded 
))y the decision of tho survey oflicer from 
resisting tlie jilaintilT's claim and they 
therefore gave a decree that the plaintiff 
was entitled to the niehvaram right over 
Purvey No. In second appeal 

Spencer, J., liold tliat the survey officer’s 
decision was wdthout jurisdiction and 
therefore void, and on tlie ground that 
the plaintiff had nob independently 
established his title he dismissed the 
plaintitT’s suit. At tlie Tjetters Patent 
a]>peal tho learned Judges differed on 
this main point and it is tho chief ques- 
tion which I have to decide. 

One would imagine that as it is the 
point on w’hicli tho case really turned 
all available records in the survey pro- 
ceeding would have been produced and 
exhibited. So far from that being so» 
the original proceedings of tho survey 
officer are not filed, nor is the entry in 
the survey register. Wo liave only tho 
decision on appeal, Ex. G, the grounds 
of that decision, Ex 23, and the appeal 
petition of tho zamindar, Ex. 23- A, and 
these are hy no means consistent. For 
example, Ex. 23 -A does nob show that 
Government w'as a party to tho inquiry 
while Ex. 23 says that Govovnmenb was 
a ])arty. Again Ex. 23-A says that the 
original decision was that the land was 
“subsequent,” that is post-settlement 
service inam, wliilo lAx. 23 says the ori- 
ginal decision Avas that it Avas a mirasi 
inam hy which the survey officer on 
appeal, as he states clearly in his grounds, 
means Government service inam, that is 
pre-sottloment inam. It seems to ho 
now admitted by tho plaintiff that the 

inam Avas really post-settlement, but tliat 

error of fact on tho jiart of the sui\ey 
officer cannot affect tho validity of his 
decision if he had jurisdiction to pass it. 
Defendant 1 claims that tho oidei is 
writ bout jurisdiction because there was 
no “boundary disputo within the mean- 
ing of tho Act. One would expect that, 
if there was at tho 'time of tho survey 
inquiry any suhstanco in thiscontention 
it would have been put in the forefront 
of dofoiidiint l‘s appeal. Ex. 23.A, but 
tliorc is no suggestion of it there, iho 
conteiiiion is advanced on tw'O grounds. 
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first, that the dispute was really whe- 
ther the land was jiroyati or darmilla 
inam, that is, there was no decision 
that it did not form part of the estate ; 
and secondly, even if the dispute was 
whether it was jiroyati or pre-settlement 
inam, still that is not a dispute about a 
boundary and therefore there is no boun- 
dary dispute. The first contention is 
based entirely on the w^ording of Ex.23-A 
which, as I have said, is inconsistent 
with statements in Ex. 23. I see no 
reason why, if I am to make specula- 
tions, I should speculate that Ex. 23-A 
is right and-Ex. 23 wrong. Defendant 1 
could have made the matter quite clear 
by producing the original registry entry, 
but though it is now 15 years since the 
plaint was filed he has not so far done 
so. I must presume that the oificial act 
of the survey oificer was regularly per- 
formed and with jurisdiction, that is 
that the dispute v/as whether the land 
w’as to be demarcated w’ithin or outside 
of the estate, ill, zeamin jiroyati or 
Government service inam. 

As to the second contention I find it 
a little difficult to follow. I understand 
the argument to be that there cannot be 
a boundary dispute unless there is a 
dispute between two estates or betw^een 
Government and an estate regarding the 
physical boundary of some piece of land 
jContiguous to both, that is a dispute as 
jto when, where and how the boundary 
jbetween both shall run; but that if the 
[dispute involves on one side or the other 
the whole of the contestant’s pro^Derty 
jthere cannot be any boundary dispute, 
because the boundary of the disputed 
portion is not itself in dispute. I can 
see no principle in such a contention. 
What the survey officer had to decide, 
and had jurisdiction to decide, was how 
the boundary of the Vizianagaram estate 
was to run, w’hether it should exclude 
or include the suit inam, and ' his deci- 
sion was that the inam being Government 
property must be excluded from the 
estate demarcated out of the estate. It 
does .not seem to me that such a dispute 
cannot properly be called a bounhry 
d spate or that it is not one of the kinds 
of disputes with which the Act was enac- 
ted to deal. Obviously the boundary of 

the estate cannot be properly demarcated 

unless controversies of this kind are 

settled. 

If we examine the important rulings 


of this High Court under this Survey Act 
and its predecessor, w'e find that this i.s 
just the sort of case that has arisen and. 
has been held to come under the Act. 
In the Full Dench case in Kamaraju v*. 
Sccij. of State (2) a survey oificer had 
demarcated out of the Bodinaikanoor 
estate a tract of land w'hich Government 
claimed to be reserved forest. There 
could be here no suggestion that the tract 

of land constituted the whole of the 
Bodinaikanoor estate or the wljole of 
Government land. Nor was there any 
suggestion that there was any dispute as 
to the physical boundaries of the tract 
itself. The question was merely whe- 
ther the tract was to be demarcated 
within the estate or outside the estate as 
Government land. The Full Bencli iield’ 
that this was a boundary dispute under 
the previous Act 28 of 18G0 and that the 
decision was res judicata, andthezamin- 
dar was estopped from claiming the tract 
as part of his estate. The ruling in 
Muthavimal v. Secy, of State (3) is a deci- 
sion of three Judges in a Letteis Patent 
appeal in a similar case also under Act 28 
of I860. The dispute there was wliether 
a perfectly definite tract of land was 
part of a mitta or Government reserved 
forest. The finding was that the survey 
officer’s decision that the land did not 
form the part of the mitta is res judicata. 
In the Full Bench case in J/nt/i /r?^ta 7 idi 
Poosari v. Setliuram Aiyo.r (l) it does 
not seem to have been even argued before 
the Full Bench that the dispute before 
the survey officer as to the possession of 
a perfectly definite piece of land, a lane, 
was not a boundary dispute within the 
meaning of Act 4 of 1897. 

The only attack defendant 1 is able to 
make on these decisions is tliat the first 
two were passed under the prior Act 
28 of 1860, and that the learned Judges 
made a wrong use of the words “res judi- 
cata.” As to the first point S. 25 of the 
Act of 1860, under which the decisions 
were passed, lays down practically the 
same procedure and the same principles,^ 
stated in fact in much less emphatic 
terms, as Ss. 11 to 13 of the later Act. 
The scope of the inquiry under Act 28 of 
1860 has been clearly stated in a Bench 
decision of this Court, Nachiyappan v. 
Alagappa Ghetty (10). As to the second 
point it is argued that the Privy Council 
in a passa ge in Badhakrishna Ayyar v. 
10. A I R 1921 Mad 107=62 I C 87. 
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wliicli had nothing 
to d.o with a controversy like the present, 
])ointed out the legal distinction hetween 
res judicata and statutory i)rohihition. 

I cannot see how that decision can be of 
any assistance to defendant 1 here: whe- 
ther one calls the decision of the survey 
ollicer res judicata or not defendant 1 is, 
l)y force of S. 13 of the Act, estopped 
from agitating anew the right which he 
there claimed and lost since it is conclu- 
sive against him because he did not file 
a suit within the time granted in order 

to have his right restored. 

It is next contended that e\en taking 
it that the survey oflicer’s decision is 
about a boundary dispute under the Act, 
it cannot preclude defendant 1 from now 
contending that the inam is not Govern- 
ment service inam, because the survey 
oflicer had no jurisdiction to decide ques- 
tions of title. That is, if I understand 
the argument, while it is open to the 
survey oflicer to decide that the inam 
was outside the estate he had no jurisdic- 
tion to decide that it was Government 
service inam. This contention also I do 
Inot follow. A survey ollicer obviously 

has jurisdiction to decide anything which 
lit was necessary to decide in order to 
*come to his conclusion, and he obviously 
cannot avoid deciding questions of title 
in such cases. If parties A and B are 
disputing whether a particular piece of 
?and is part of the property of A or B 
ond the survey oflicer decides that it is 

pi'oporty oI .1, 1,0 iy tl..l it 

is not tlio property ot B. K that is not 
liis function, the Act would seem to be 
usedcss; and if Tl's civil rights were not 
interfered with hy the survey officers 
decision it would not have been necos. 

sarv to declare that B is entitled to 
establish his right in a civil Court with- 

in one year. . . ^ i 

The Full Bench decisions already 

'nuoted are clear authority for the pro- 
position that such decisions of a survey 
lOllicor in a boundary dispute are not 
lliniitcd to the more abstract question of 
Kvhat are the physical houndaries in 

dispute hut are decisions on matters of 

title and possession. Kamaraju w be.nj. 
of btalc (2) and Mnlhammnl v. Secy, of 
State (:3) lay down that his decision is a 
decisions on title and conclusive Those 

decisions also implicitly and 

Poos.iri V. Sellninim Aiyar fU. 
explicitly, lay down that his decision on 


Ramamurti V. Gajapati Raju (Wallace, J.) 


1933 


questions of possession also is conclusive. 

In all these cases it was held that the 
decision of a survey officer on all these 
points is res judicata and binding on the 
parties to the boundary dispute. Kim- 
kail V. AJogapa Chetty (lO) is a Bench 
case directly on the finality of the 
Survey Officer’s decision on a question 
of title, and Impimswami lyerw.Ven- 
katasfravii (ll) is a Bench decision 
directly liolding the finality of the 
Survey Officer’s decision on a question of 
possession, oven when the decision was 
in fact wrong. M iithirulcindi Poosari v. 
Sclhuravi Aif/'iy (l)i is particularly in- 
structive on this point, because it held 
that the decision of a Survey Officer is a 
decision that the successful party is in 
possession even though the unsuccessful 
party ^Yas really in possession, and that the 
decision estops the unsuccessful party from 
urging later on that he was in posses- 
sion. Defendant 1 seeks to turn the 
edge of this decision by referring me to 
a Bench ruling of this Court in Azhaga- 
perumal Pillai v. Basa Pillai (1), where 
the learned Judges say that they do not 
interpret the Full Bench decision mean- 
ing that the Survey Officer’s^ decision 
stops the running of possession of a 
party really in possession. The learned 
Judges of the Bench give no reasons for 
this opinion except to refer to an opi- 
nion of Ramesam, 3., in Kuj^puswami 
lycy v. VcukcitdSH'Civii (Il)i which, if I 
may say so with the greatest respect, 
cannot quote the learned Judge correct- 
ly, liecauso if ho really meant that the 
possession of the defendants in that 
case was not interrupted by the decision 
of the survey officer, then ho would 
have upheld the defendants title by the 
adverse possession. 

But on the contrary ho agreed with 
the other learned Judge of the Bench in 
decreeing for the plaintitTson the^ound 
that the decision of the Survey Officer 
that the plaintitTs were in possession is 
binding on the defendants. I therefore 
agree with Waller. J., in his referring 
judgment in this case that the plain 
moaning of the Full Bench ruling is that 
the decision of the Survey Officer is con- 
elusive on the question of possession. 
There is no real hardship done nncl 
there- is nothing extraordinary in tne 
decision of an executive 

such_an_elT^t_ sinc^tli^civiln^^ 

11. A I R 10'23 Mad 20=70 1 C 6i2 
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the parties are not injured provided they 
sue, as in the Act they are directed to 
sue, within one year of the decision. 

Defendant 1 relies on a ruling in 
CJiinna V enkatrayudu v. liamamurihi (5), 
that the correctness of an order under 
S, 12, Act 4 of 1897, may be dis- 
puted afterwards in a Court of law. 
That case is really against him ; it 
clearly lays down that if the order was 
passed under S. 13 its correctness can- 
not be subsequently disputed. The 
order in the present case is under S. 13. 
I aca quite clear therefore that the de- 
cision of the Survey Officer, expressed 
in Bxs. G and 23, is binding on defen- 
dant 1 and he is not at liberty now and 
here to canvass its correctness. 

The Full Bench decision in 


rulandi Poosari v. 
settles his further 
adverse possession. 


Sethuram Aiyar (l), 
contention based on 
Defendant’s pos 


session was interrupted in 1905 on 31s( 
July 1905, by the decision of the Survey 
Officer. The suit w'as within 12 years 
of that date and therefore defendant 1 
has not prescribed by 12 years’ con- 
tinuous adverse possession before suit. 

It may be mentioned incidentally that 
even if there were any substance in de- 
fendant’s contention that the original 
dispute was as to whether the land was 
jiroyati or darmilla inam, the case of 
CJiinna V enkatrayudu v. Eamamurtlii 
(5) is authority for the proposition that 
even so it would be a boundary dispute 
within the Act and the decision is there- 
foie final. This also receives support 
from the judgment of Sadasiva Aiyar, J., 
in Kirukan v. Alagapa CJietty (10). 

I therefore hold that the decision of 
the Survey Officer is conclusive, that the 
inani-is not part of defendant I’s estate, 
but is Government service inam. It is 
the fault of defendant 1 or rather the 
fault of his predecessor that he cannot 
now contest those matters. That deci- 
sion then puts the plaintiff in the posi- 

^ Government service inamdar 
tbat positioa he cannot now be 

mit of the attain- 

bo”, rt. s*™ 

—.■1 “®\waram and kudiwaram 


S.OO. 

he possesses the kudiwaram 
would be a difficult position to maintafn 
against the sitting tenants, defendants 
2 to 12, who were not parties to the nro 
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ceedings which declared him to be the 
mirasi inamdar. He was therefore 
rightly held by the lower Courts not to 
be entitled to eject the tenants but en- 
titled only to a decree declaring this 
melwaram right against defendant 1. 
Defendant 1 contends that such a de- 
cree was for a relief for which the plain- 
tiff had never asked. But that is funda- 
mentally to misunderstand the legal 
position. The plaintiff sued for posses- 
sion and the melwaram right is a pos- 
sessory right. It is not accurate to des- 
cribe it as a mere declaratory right. It 
is a species of possession, in fact the 
only kind of possession which, for exam- 
ple, a landlord and estate i^roprietor 
under the iMadras Bstates Land Act can 
have and no one has yet dreamt of con- 
tending that such a landlord has no 
possessory right. The plaintiff there- 
fore has been given such possession as 
he could be given, consistent with the 
finding in the case. He is not entitled 
to possession against the tenants, he is 
entitled to have his possessory right to 
the mehvaram declared against one who 
has been wrongfully in possession of it. 
For the same reason the decree for re- 
covery of three years’ melwaram from 
defendant is correct since defendant, has 
been trespassing on the plaintiff’s rights 
as melwaramdar and wrongfully ap- 
propriating what belongs to the plaintiff. 

Defendant 1 has founded an argument 
on this point on a state.ment of the trial 
Court at p. 8 of the printed papers: 

The relationship of landlord and tenant has 
never been established between the plaintiffs and 
defendants 2 to 12;” 

and argues that therefore defendant 1 
could not trespass on a relationship 
which did not exist. The context in 
the judgment shows'clearly that what 
the Subordinate Judge meant was that 
since the Survey Officer’s decision did 
not bind defendants 2 to 12 and since 
defendants 2 to 12 were not shown to be 
the tenants of the plaintiff, the plaintiff’ 
could not get a decree to eject them. By 
“tenants” he obviously meant ordinary 
tenants. But where the plaintiff is found 
to have been the melwaramdar since 
1905, as the trial Court itself held, it is 
not opeii to kudiwaram tenants to say 
that he is not their landlord, and the 
trial Court in view of its decision in the 

case could not possibly have meant to 
say so. 
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I therefore ai^reo with Waller, J., that 
the hcoeo of the 1 )islrict Goii rt is cor- 
iei:t and the deereo of that Court must 
i herefore he restored. The })la intilt will 
have his costs ai^fiinst defendant L 
thi'ou.Ldiout in all Courts. 

IMJ.S./IJ.K. Ai>peal allni/'rd. 
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W.M.SH, J. 

Molf(u Gouiidun — Defendant —Peti- 
t ioncr. 


V. 

/h S . Ji dDi'’ s)rit }/u A jij/d )}fi>i r and Others 
— I’laitjl in b - 0[){)Osite l\arties. 


Ci^il llevn. Pet ns. Nos. iOod and M3d 
of Phd 1 , Decided on 31st October 1932, 
from order (jf Dist. Munsif, Cobichetti- 
palayam and P)ist. dud^-^e, Coimbatore, 
D/- 23rd I\larcb 1931 and 8tb July 1931 

resi^cctively . 

Civil P. C. (1908), O. 47. R. 1 — Dis- 
covery of new argument based on fact or law 
is no ground for review. 

Orcbn' 47, H. 1, cannot possibly cover a case 
whore the actual issue has been fully tried by the 
Court, and afUnwards one of the parties dis- 
covers au arguiuent wliieli he might have raised, 
based either ou fact or law, and asks the Court to 
review its order; ..1 / li 19’2‘2 P (' 112; .1 I li 

1'J24 Mndm and Alll 1928 Lah 919, UeJ.\ Alii 
19*25 All 304 and d / li 1928 liamj 31, hint. 

[!» 292 C 2] 

Advocute-Geiicral iov Governmeut Soli, 
cfto) — for I'ctitioner. 

K. V. Knshnaswaviy Ayyar and T. K, 


JSnKjosiraini— {or Opposite Parties. 

Judyvieut. — The petitioner in tliis 
matter is defendant 1 in O. S. No. 21G 
of 1929 on the file of the District I\Iunsif, 
Cobicbettipalayam. Tbo suit was for a 
declaration tlnit certain alienations made 


by defendant 1 are not bindinij on plain- 
tilt 2 and on her share in the suit pro- 
perties, on tbo ijround tliat the suit pro- 
perties are tbo separate properties of 
plaintiff 2’s husband. Tbo lirsb issue 

raised was 

“whellier defeudaut 1 was o.stoppcd from denying 
the title of the plaiutin's to the suit proporlios 
and from ccjuteudiug tliat they are the joint pro" 
perties hv reason of ihe deeree in O. S, No 3 of 
1910 on the file of the Disliii’t M im.sif’s Court, 

'1 n ni»ur.” 


Tbo learned District Munsif first gave 
a finding in defendant I’s favour on this 
point. Afterwards an application was 
made to iiim to review liis order wbio.b 
bo did and gave a finding in plaintilV’s 
favour on the point. An appeal was 
taken to tbo District Judge who remarked 
that tlio suit was still in its trial stage 


and tliat the correctness of the finding 
might ])e canvassed by the appellant in 
the appeal against tbo final judgment. 
He also remarked that tlie appeal memo- 
randum did not clearly show that the 
application for review was in contraven- 
tion ef O. 47, K. 2 or K, 4, bub be does 
not discuss O. 47, K. 1 in this connexion. 
He dismissed the appeal. Petitioner 
lias put in revision petitions both against 
1 be original and against the appellate 
order. So tlie preliminary objection 
taken that where an nppeal lies, a revi- 
sion petition will not be entertained is 
met by taking up the revision petition 
against the aiipellate decision, i. e., 
Civil Pevision Petition No. 1435 of 1931. 

Original Suit No. 3 of 1910 referred to 
above was filed by the grandsons of one 
^larappa Goundan, the maternal grand- 
father of plaintiff 2’s husband alleging 
that certain jiroperties mentioned in 
the schedules of the present plaint, be- 
longed to the said ^Marappa Goundan and 
that they and plaintiff 2’s husband 
being his heirs were entitled to the 
same. Plaintiff 2’s husband and his- 
father, the present defendant 1, were 
impleaded as defendants in that suit. 
The present defendant 1 contended that 
the suit properties w'ere his ancestral 
properties and that the plaintitTs in that 
suit had no right to them. The suit was 
compromised and a razinarnab decree 
passed under which tbo properties w’cre 
divided into some shares between the 
jilaintilTs and the defendants in that 
suit. When the first issue in the pre- 
sent suit Nvas being argued at the time 
of tbo first order, it was contended that 
it was not open to defendant 1 to claim 
the suit properties as bis ancestral pro- 
perties inasmuch as by tbo razinamah 
decree it was in elTect held that they 
were not so. Tbo Court hold that it 
was not possible to deduce from the 
terms of tbo razinamah decree that this 
was tbo basis of tlio razinamah decree. 

It therefore as stated above, found the 
issue in favour of defendant 1. It was 
asked to revise its order on tbo ground 
that by tbo very fact that certain pro- 
])crtics were made over to the plaintitls 
in that suit by the decree and that cer- 
tain others w’oro declared to belong both 
to plaintiff 2’s husband and to defen- 
dant 1 it was not open to defendant 1 
to deny the plaintlTis’ title and say that 
tliey wore his joint family properties. 
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and that in any case the decree was a 
contract which defendant 1 could not go 
behind. On a consideration of these 
arguments the Court reviewed its pre- 
vious order and found the issue in favour 
of the plaintitTs. The question is whe- 
ther it had power under O. 47, R. (l) to 
do so. Tliere is quite clearly no appar- 
ent error at all on the face of the order 
as is admitted bv the learned District 

V 

Munsif in his order granting review. He 
very fairly puts it: 

“if there are two a'ipccts to a question to be 
considered by a Court and if only one such as- 
pect is brought to its (the) notice of the Court 
for consideration and it comes to a conclusion 
only on that aspect of the case, no application 
for review would lie on the ground that as the 
Court failed to consider the other aspect there is 
a patent error on the face of the order.” 

But he goes on: 

“But though the present application may not 
be maintainable on that ground,! am of opinion, 
that as the question now raided is purely a ques- 
tion of law and is clearly in favour of the peti- 
tioners there is sufficient reason for reviewing the 
order.” 

In considering the legal aspect of the 
Court’s power of review there is no use 
referring to any decisions before tliat of 
the Privy Council in Chhajju Bam v. 
Neki (l) because it is therein stated that 
there had been a number of conflicting 
decisions by various High Courts on the 
matter and so their Dordships proceeded 
to give an authoritative ruling. That 
was a case where the Punjab Chief Court 
had granted a review on the ground 
that the “judgment had proceeded on 
an incorrect exposition of the law.” The 
Privy Council held that “ any other suffi- 
cient reason ” must be analogous to 
those specified immediately previously 
in O. 47, R. (l) and that this was not an 
analogous reason and therefore not a 
sufficient one. As remarked by Mulla 
in his commentary yvhether a particular 
reason is analogous or not to one or other 
of the two reasons, “the discovery of 
new and important matter of evidence” 
or some mistake or error 'apparent on 
the face of the record” may obviously 
lead to very refined if not subtle argu- 
ments, and in fact has done so. Some 
subsequent cases may be noted here. The 
first is A^ara/7i Das y.Chiranji Lai (2) 
where a decree having been passed in 
favour of a plaintiff conditioned on his 

1. A I R 1922 P C 112=72 I C 560=49 I A 
144=3 Lab 127 (P C). 

2* A I R 1925 All 364=86 1 C 168=47 All 
361. 


performing certain acts the plaintiff 
feund that, for reasons entirely beyond 
his control, he was unable to perform 
them. He therefore applied for review 
and got tlie decree modified. Held that 
he could do so. This case bears no ana- 
logy to the present. 

K. K. S. A. B. Firm v. Maung Kya 
Nyun (3) was a case where review was 
allowed because, a witness who could 
not be found during the trial, was sub- 
sequently produced. Except for tlie re- 
mark that of the same kind” is more 
restricted than analogous” it does not 
help in the present case. Then come 
two cases more in point. The first is 
Morari Bao v. Balavanth Dikshit (4). 
A Judge there dismissed a suit on the 
ground that as between the plaintiffs 
who were the nearest agnates and the 
defendants who were the sister’s sons of 
the last male owner the latter were the 
preferential heirs under the T^Iitakshara 
law prevailing in the Madras Presidency, 
held, that this was an error of law ap- 
parent on the face of the record and that 
the Judge was competent to grant a 
review. It was remarked in that judg- 
ment that each case must be judged by 
itself and it was held that the error was 
so patent that it could be said to be 
“apparent on the face of the record.” 

The next case is Dehi Sahai-Gulzari 
Mai V. Basheshar Lai Bansi Dhar (5). 
The parties in that case had dealings in 
piecegoods and it was admitted that the 
defendant firm had failed to deliver 15 
bales to the plaintiff firm. The only 
question in dispute was that of the ship- 
ments to which these bales belonged. 
The decision of the trial Court was that 
13 should have been of the January ship- 
ment and two of the February and dama- 
ges were granted amounting to Rs. 727 
odd. After hearing the appeal the High 
Court decided that nine of the bales be- 
longed to the February shipment and six 
to the x\pril and after calculating rates 
increased the damages to Rs. 1,259. A re- 
view was sought on the ground that 
there had been an error on the face of 
the record in that the High Court had 
failed to apply the natural result of its 
own finding, and to hold that so far as the 

8. A I R 1928 Rang 31=107 I C 161=5 Rang 

675. 

4. A I R 1924 Mad 98=76 I C 342=46 Mad 

955. 

5. A I R 1928 Lab 919=112 I C 540=10 Lab 

184. 
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l^'chruary s!iip'iient was concerned the 
^u'lt was barred time. Review was 
allowed. Refcriin.t^ to ChJiajju IiaDi v. 

\rhi G) tli(3 learned .ludj4Q^ remarked: 

‘'Th.it rnlirn: cleiU ontirnly or almost entirely 
wiMi the third heading under which reviews arc 
('onipetcnt. namely, for any other sullicicnt 
red'Con’ and it^ was (^xpiacssly stated tnat tlio 
first two grounds did not apply to that ease. 

They then proceed to notice ;i conten- 
ti 'll that amistak'O of law docs not como 
within the words “mistake or error ap- 
parent on the face of the record. ’ They 
siy:“This is nob finite clear” (comiiare .i 
similar remark in the Madras case whore 
after noting the cases in which this 
view has been tak'cn it is statojl hut 
llierc are cases in which a dilferent view 
is taken”) hut anyhow it is. we think, 
rightly contended by tlm other side that 
here there is no fiuestion of a mistake 
of htw. It is not urged that there is no 
flu( 3 stion of a mistake of law. It is not 
iirgefl that of two possible views the 
wrong was taken. The error complained 
of is tliat after the decision had been 
•'iven tiic consequences or results of that 
<iecision were overlooked and thus the 
flotendants lost pait of the fiuits of 
their victory. 

They tlien point out that though the 
defendant’s counsel never raised the 
point of limitation, and while indeed on 
his own showing he could have objected 
to the whole of the decree passed against 
him on this ground alone, he was pri- 
marily (!oncori 3 ed with establishing the 
incidents of the distribution of tho 
various shipments. They hold that tho 
failure of tho Court to apply the law of 
limitation to tlio facts found was not an 
error of law so much as a failure to ap- 
ply tho law. Tlio review was accord- 
ingly granted. 

I il (3 not think that these two cases 
are sullicient authority to justify tho re- 
view granted in tho present case. It is 
no (h.)iiht argued for tho plaintiiTs that 
though there is no apparent error on 
the face of tho order, the section inen- 
l ions “record * and not order or judg- 
ment.” This is undouhtodly truo and 
in tho last case mentioned it is possible 
that to establish the apparent error tho 
rest of tlio record \vr)uld iiavo had to l)o 
looked at as well as tho judgment. That 
would depend on wliother the facts 
necessary to show tho (iiiestion of limita- 
tion were or were not mentioned in tho 
judgment, which in tho absence of tho 
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original judgment we do not know. Ac- 
cepting however that the rest ot the re- 
cord can also be looked into to establish 
the apparent error, the present case goes 
far beyond anything allowed either in 
Mordri Ran Ralnvdnih (4) ot Debi 
SnJid f .Gnhari Mul v. Bashesbar Lai 
Ban si Dhar (O). 

Here wo have a deliberate issue of 
estoppel raised and argued before tho 
Court. Tlie whole matter depended on 
a single document, namely, a compro- 
mise decree which was before the Court 
and tho terms of which were perfectly 
well known to tha parties. The argu- 
ment raised for the jilainbitTs, that the 
compromise decree implied the recogni- 
tion of the ju'operty not being ancestral, 
was rejected by the Court. The issue 
was decided against the plaintitTs. That 
finding has not since been challenged, 
though I do not say that it may not be 
challenged in some future appeal against 
whatever decree is passed by the trial 
Court. Now tliey como forward for re- 
view on tho ground that they overlooked 
another argument which could have 
been drawn from the document and 
which it is alleged is conclusive in their 
favour. If this can be allowed as a 
ground of review it would, it appears to 
me, enormously enlarge tho scope of 
O. 47, R. 1, while tho decision of tho 
Privy Council in Chhajju Ram v. Neki 
(l) is to restrict it. It could be alleged 
that any now argument, whether of fact 
or law which had been forgotten was to 
he found “on the face of the records,” for 
indeed no argument which a Court could 
listen to could be otherwise, and then 
tliore would he applications in every 
degree of case, from those in which the 
argument if allowed to bo raised did not 
appear to admit of answer, to those in 
which much might bo said in answer to 
it, but in which tho parties asking for 
review would of course allege that their 
])oint of view was tlio only possible one. 
I cannot think that O. 47, R. (l) can 
possibly cover a case whore tho actual 
issue has been fully tried by tho 
Court, and afterwards one of the parties 
discovers an argument which ho might 
have raised, based either - on fact or law, 
and asks tho Court to review its order. 

In tho result I hold that the learned 
District Munsif had no power to review 
his order and that this petition must be 
allowed with costs throughout and the 


1933 


PONNU Chettiae V. Sambasiva (Venkatasubba Rao, J.) Madras 293 


original order restored. I may perhaps 
note that this will not, I understand, be 
a mere barren prolongation of the suit 
because there are other points involved, 
but in any case this short cut by way of 
revi w to rectify a mistake which, if it 
is a mistake, can only be rectified oh 
appeal is not permissible. The other 
petition, C. E. P. No. 1054 of 1931, does 
not lie and is dismissed but without costs. 

P.E.S./k.S. Order accordingly . 
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Vekkatasubba Eao and Eeilly, JJ. 
Ponnu Chettiar — Appellant. 



Samhastva Ayyar — Respondent. 
Appeal No. 445 of 1928, Decided on 
5th August 1932. 

Mortgagor and Mortgagee — Receiver 
appointed in mortgage suit — Sale of property 
in execution of another money decree — Pur- 
chaser is not entitled to income collected by 
receiver as against subsequent purchaser un- 
der mortgage decree — Mesne profits. 

In execution of a money decree appellant at- 
tached some property of judgment-debtor. The 
respondent who had a mortgage in his favour 
executed by the judgment-debtor filed a suit 
on the mortgage and obtained an appoint- 
ment of a receiver over the mortgaged properties 
which included those already attached by the 
appellant. The appellant got leave to execute 
his decree against the receiver and in execution 
purchased the property himself. The respon- 
dent subsequently got a mortgage decree and the 
properties were brought to sale and purchased by 
a third party. The appellant failing to get 
possession of the property applied for paying out 
to him part of the money paid by the receiver in 
Court as income from the property — that part 
attributable to the property purchased by him. 

Seld : that the effect of the appointment of 
the receiver was to deprive the mortgagor of his 
right to deal with the income, and that as the 
appellant had purchased only the right, title and 
interest of the mortgagor he was not entitled to 
the income which the mortgagor himself had no 
right to dispose of: In re Anglesey Marquis. 
(1903) 2 Chl27, Ref. [P 294 C 1, 2] 

(b) Transfer of Property Act (1882), S. 58 
* '‘Equitable mortgage.” 

The term “equitable mortgage” in the English 
aw, is of much wider import than under the 

ransfer ^ Property Act. An equitable mort- 
gage in English law might be of several kinds 
and one of them is by deposit of title-deeds. 


^ K . [1" 29b C IJ 

Jc) T. P Act (1882), S. 69-A-English law 

Appointment of receiver. 

Obiter. notion is utterly wrong, that in 
England those mortgagees only as are entitled to 
immediate possession obtain an appointment of 
recei ver rp 004 , p 91 

(d) T. P. Act (1882), S. 58- English deci- 

sions should be quoted with great care 

Precedents. 


It is a very dangerous thing to quote English 
decisions in mortgage cases iji India without tlie 
very greatest care as there are many great differ- 
ences between the law of mortgages in this 
country and the law of mortgages in England, 
which is a vcr}' difficult and complicated subject: 
distinctions between English and Indian law 
pointed out by Reilly^ J . [p 2P6 C 2] 

(e) T. P. Act (1882), S. 58 (d) — Usufru- 
ctuary Mortgagee — Rights of Mortgagor and 
such mortgagee. 

Though a mortgagee under his mortgage is en- 
titled to possession, it is the nature of the tran- 
saction that till be demands possession or enters 
into receipt of the rents and profits tbe mort- 
gagor should remain in possession and such pos- 
session is rightful. [P 295 C l‘j 

K. V. Sesha Ayyangai — for Appellant. 

K. Bhashyam and B. Viswanadhan — 
for Respondent. 

Venkatasubba Bao, J. — This appeal 
raises a question as regards the effect of 
the appointment of a receiver in a suit to 
enforce a simple mortgage. The appel- 
lant obtained a money decree against 
one Ganapathia Pillai in O. S. No. 78 of 
1923 (District Munsif’s Court, Mayava- 
ram) and in execution of that decree at- 
tached certain properties. To enforce a 
mortgage executed by the aforesaid 
Ganapathia Pillai, the respondent filed 
O. S. No. 55 of 1924 (Mayavaram Sub- 
Court) and obtained an appointment of 
receiver over the mortgaged properties, 
which included those already attached. 
Thereupon, the appellant applied in the 
mortgage suit for leave to execute his 
decree against the receiver. Not only 
was that request complied with, but leave 
was also granted to him to implead the 
receiver as a party to the execution pro- 
ceedings. Thereafter, in execution of 
the money decree, the attached proper- 
ties were put up for sale and purchased 
by the decree-holder himself, that is the 
appellant. The sale was in due course 
confirmed. The appellant attempted to 
take possession and the respondents then 
made several applications to the Court, 
one being to restrain the appellant from 
taking possession; the second to implead 
him as a party to their mortgage suit 
and the third to continue the receiver 
as against him, after so making him a 
party. All the applications were gran- 
ted. The appellant took the matters to 
the High Court but without success. 
Pausing here for a moment, the effect of 
the High Court’s order was to negative 
the appellant’s right to possession. The 
rest of the story may be briefly told. 
The respondents obtained in their suit a 
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Miort'^aqe rlociea, brcu'^lit Ihn mortgaged 
pi (ipei t les to sale, and some third pai ty 
purchased them. Till the date of this 
sale, the receiver had realized a certain 
aiimunt. as income from the pioperties 
siifl ji.iid the amount into Court. As I 
hive Slid, some of tho.so iiroperties the 
appellant had previously purchased. lie 
applie 1 to tlic lower Court for payment 
out lo him of that jiart of the amount 
l)iid hy the receiver into Court, attri. 
I)utable to the pr.jperties ])urchased liy 
him, on the ground that • the ownership 
of the income is incidental to the owner- 
shijiof the jiroperty. When ho made 
this a })[)! icat ion , the sale in favour of 
the third ])aity referred to above had 
not been confirmed and the receiver’s 
appointment was still in force. The 
low(?r Court having rejected liis applica- 
ti(m, he has filed the present ajipeal. 

A preliminary i)oint has been taken 
that no aj)i)eal lies. This objection can- 
not, in our opinion, prevail. The appel- 
lant was, as I shall show, impleaded as 
a party to the mortgage suit. The ques- 
tion ot suhstance is, to whom does the 
funrl in Court belong, to the respondents 
or (o the apfiellant ? If the ai)]^ellant 
were a strangeig it would have been open 
to biiTi to assert bis title to the money 
l)y a claim proceeling under O. 21, R. 56, 
but lie having been a party the question 
would be one under S. 47, Civil V. C., 
and the i)reliminary objection must on 
tliat ground be overruled. 

Now coming to the merits, on the facts 
that [ have stated, the point to l)e decid- 
ed lies in a very small comjmss. W'bat 
was-4bo state of alTairs on the date the 
apjiellant purchased the j)roporties ? Tlie 
otfoct of the order appointing tlie recei- 
ver was to dejudve the mortgagor of his 
Iriglit (odoal with tho income. It was 
in oi'flcr to safeguard tho respondent’s 
position that tho receiver was a])poin- 
ted. Tho mortgagor could not defeat 
the order hy assigning tlie jirofits to a 
third party. Couhl he have, for instance 
by private transfer, assigned the income 
to the apjiellant ? Of courso not. What 
tlio :if)[)idlant piircliascd was no more 
tlian tho right, title and interest of tho 
mortgagor Ihit tlio lal ter himself had 
i! ) right tf) (lis]>)se ol tlie income. Tho 
Older opernted lotalceaway that right, 
which otherwise ho would liave possessed : 

Tlie oi’dor appointing a nvei vrr operates 
•-in injunction to restrain tho jiulginenl-dohto^’ 


from himself receiving the moneys .over which 
the receiver is appointed : see In re Anglesey 

^J arquis (1).” 

Jt is then olivious that no private 
transfcieo from him could have acquired 
a valid right to the income and it fol- 
lows that the appellant who was a pur- 
chaser of his light at a Court sale stands 
in no bettor position. ]\Ir. Sesha Aiyan- 
gar, ior the appellant, contends that as 
his imrehase was with the Court’s leave 
it vested in his client a right over the 
income. Tho argument seems to me 
utterly untenable. It is well estab- 
lislied that without an application for 
such relict no ]ierson can proceed against 
a receiver. The aiipellant therefore 
cliose the only course open to him : that 
of obtaining the jirevious iiermission of 
the Court which made tlie appointment. 
Had lie not obtained such penuission, 
he would have been guilty of contempt 
and I fail to see liow the Court’s order, 
allowing execution against the receiver, 
could lie said to have invested the ap- 
jiellant with any special rights. 

The question was raised in the course 
of the argument, in what circumstances 
would a Court in India he justified in 
granting a receiver in a simple mortgage 
suit ? This is not relevant to the jioint 
we have to decide and I shall refrain 
from expressing any opinion upon it; but 
I may point out that tho notion is ut- 
terly wrong, that in England those mort- 
gagees only as are entitled to immediate 
possession obtain an appointment of re- 
ceiver. This idea seems to underlie some 
of tho decisions cited before us and with 
great respect, is the very reverse of tho 
truth. A mortgage in England may bo 
either legal or equitable, and before tho 
passing of tho diidicaturo Acts, the gene- 
ral right of a legal mortgagee was to take 
possession and not to come for a recei- 
ver. When ho had the legal right to 
enter into possession, why should ho ho 
granted tho equitable relief ? The Eng- 
lish Courts therefore hold th.nt tho ap- 
l)ointment of a receiver at the instance 
of a legal mortgagee was not a matter of 
course; whore as in the case of an equit- 
able mortgagee, this l ight was specially 
conlerrcil on him, on tho ground that he 
had no nu'ans of taking passcssion : Kerr 
on Ja'coivers, Edn. 6, [)p. 32 to 35. 

This of, course, is not tho law to-day. 
Under tho present practice receivers 

1. (l‘)0;:) ‘JCli7‘i7=72 L J Ch 7S2. 
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are as freely appointed at the instance 
of legal mortgagees as in cases in which 
the mortgagees have only an equit- 
able interest : see Kerr on Keceivers, 
p. 37 and Fisher on Mortgages, Edn. 7, 
p. 359. I am referring to this subject 
only to correct the misapprehension to 
which I have adverted. 1 may also draw 
attention to another fact, namely, that 
the term “ equitable mortgage ” in the 
English law, is of much wider import 
than under the Transfer of Property Act. 
This fact is sometimes overlooked and 
confusion has arisen. An equitable 
mortgage might be of several kinds and 
one of them was by deposit of title-deeds: 
2i Halsbury’s Laws of England, p. 74. 

To the last-mentioned subdivision 
alone, the term is by common usage ap- 
plied ill India. The question often arose 
in England, in what cases a receiver 
would be granted at the instance of a 
subsequent encumbrancer (an equitable 
mortgagee in the eye of the law) as 
ugainst the first encumbrancer (the legal 
mortgagee) : see Kerr on Receivers, 
pp. 32 to 44. With that question we 
are not directly concerned, but the law 
in England seems to be, that the prior 
encumbrancer is not entitled to rents 
received by the receiver previous to his 
giving notice that he claims them as 
against the receiver. Ordinarily an 
order appointing a receiver preserves 
the rights of prior encumbrancers, but 
if it does not, a first mortgagee is not 
entitled to rents collected by a receiver 
previous to the former’s application to 
take possession : see Fisher, p. 374; 
Kerr, pp. 36 to 38 and 193 and 194. As 
I have said, w'e are not here concerned 
in what cases a Court in India will ap- 
point a receiver, but when an appoint- 
ment is made, the English Courts have 
held the receiver’s right to rents already 
collected prevails even as against a 
prior encumbrancer, a person with para- 
mount rights. As authority for this 
proposition I may further refer to. In 
re. Metropolitan Amalgamated Estates 
(2). The principle of the rule is this : 
though a mortgagee under his mortgage 
is entitled to possession, it is of the na- 
ture of the transaction that till he de- 
mands possession or enters into receipt 
of the rents and profits, the mortgagor 
should remain_ in possession__and such 

2. (1912) 2 Ch 497=31 L J Ch 745=107 lTt 
615. 


possession is rightful : 21 Halsbury’s 

liaws of England, p. 157. 

It has been urged that a Court in In- 
dia will not appoint a receiver unless 
the mortgagee makes out that he has 
eventually a right to a personal decree 
against the mortgagor. With this sub- 
ject, again we are not here concerned, 
but it may be pointed out that, in this 
case, a ])ei’sonal decree was eventually 
passed and that it has not even now 
been fully satisfied. Mr. Sesha Aiyan- 
gar next relies upon certain cases, such 
as In re Dickinson (3), In re Potts, Ex 
parte Taylor (4) and In re Pearce-Ex 
parte Official Receiver (5), and argues 
that the fund in question belongs to his 
client, as the effect of the order appoint- 
ing the receiver is not to create a lien 
in favour of the mortgagees. But what 
he overlooks is, that these cases deal 
with special provisions of the Bank- 
ruptcy Act. Under the Statute, the pro- 
perty of the debtor vests in the receiver 
and the execution is made in favour of 
secured creditors. The discussion turned 
upon, who were secured creditors. As 
Lord Esher, M. R., points out in. In re 
Potts Ex parte Taylor (4) : 

“ The Bankruptcy law is not the Common 
law of England; it is an enacted law and all the 
rights under it are determined by statute and by 
nothing else.” 

In view of these cases, it is doubt- 
ful whether the decision of ^lad ha- 
van Nair, J., in Maharaja of Pitha^ 
pnram v. Gokuldas Govardhandas (6) 
is correct or not, for the claimant, 
whose right was negatived by the 
learned Judge, was the Official As- 
signee; but with that I am not con- 
cerned. In re Anglesey Marquis (l), 
already cited, on which Mr. Bashyam 
Aiyangar, for the respondents, relies, is 
more in point. It decides that a re- 
ceivership order obtained by a judg- 
ment-creditor over a judgment-debtor’s 
share of an estate prevents the latter 
from dealing with it to the prejudice of 
the former and it also prevents any 
subsequent mortgagee or judgment-cre- 
ditor from gaining priority by means of 

^^(1889)22 QBD 187=58 LJQB 1=37 
W R 130=l 0 L T 138=G Morrell 1. 

4. (1893) 1 Q B D 048=62 LJQB 392=4 R 
305=69 L T 74=41 W R 3o7 = lO Morrell 
5 *2. 

5. (1919) 1KB 354=88 L J K B 367=120 L T 
334. 

6. A I R 1931 Mad 626=133 I C 604=54 Mad 
565. 
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a stoj) order or cdiarp^in^ order. In t,he 
result, the a[)peal is dismissed with 
costs. 

lirfllii, J. — J a.!-* roe. As iny learned 
brother lias fiointed out, the ar,r;unients 
in this case, which has occuiiied us a 
considerable time, liavo ranrjed over a 
much \\idor held than was really neces- 
sary. It was ur<4efl for tlie plaintitl- 
rnortga.^ees that by reason of the order 
appointini 4 a receiver, wliich they ob- 
tained in the course of their suit on 
simple mort^^anes, tliey ^ot a sjiecial 
right to have their mortgage-debts satis- 
fied out of the income of the mortgaged 
projierty, which might he collected by 
tlic receiver, and tlmt the receiver must 
1)0 treated as a receiver appointed for 
tlieir benefit alone. Tliat was contended 
on tlie strength of various English deci- 
sions. Mr. Bhashyam Ayyangar for the 
plaintills states that he also relies upon 
liamcswar Siyigh v. Chuni Lai Saha (7). 
In that case the learned Judges, dealing 
with a simple mortgage, certainly went 
all the way necessary to support Tvir. 
l^hashyam Ayyangar’s contention. They 
said : 

“Our attention has been invited to the case 
of rcnni/ V. To<l(I (»), where it is ruled that the 
po: ^ses^;ion of a receiver in a mortgage suit was 
prima facie for the benefit of the party who had 
obtained the appointment. On tliis principle 
it has been argued that the leceivcr who was 
appointed at the instance of the lir.st Uiortgagee 
holds the property for his benefit alone and is 
bound to make over to liim the entire income 
for the satisfaction of liis dues In our opinion 
this contention is clearly well founded.” 

That statement of opinion w'as adop- 
ted by Mad ha van Nair, d., in Maharaja 
of Pitha ])uravi v. flohalf/as Govardhan. 
das (G), and applied to a mortgage l.y 
deposit (jI title-deeds. W^o are not here 
concerned with a mortgage by deposit of 
title-deeds or any of the incidents of 
such a mortgage. 1 venture to say with 
the very greatest respect in regard to a 
simple mortgage the statement adopted 
hy the learned Judges of the Calcutta 
High Court as the law of this country 
api)ears to me to bo anything but W’ell 
iounded. Certainly it was not a safe 
proposition to l)aso ni)on a statement in 
the inriirect report of Pcn)iy v. Todd{S), 
whei'o Vice-Chancellor ^lallins is re- 
presented as having made a remark of 
a general nature in I'egard to receivers 

7. A I R 1920 Cal 515=50 1 G 839=47 Cal 
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api)ointed at the instance of equitable 
mortgagees in England. The interest of 
Penny v. Todd (8), really consists, not 
so much in that general remark of the 
learned Vice-Chancellor, as in the quali- 
fications of tlie general remark of which 
that case is an instance. But, if I may 
say so, it appears to me a very dangerous 
thing to quote English decisions in mort- 
gage cases in this country without the 
very greatest care. There are many 
great differences between the law of 
mortgages in this country and the law 
of moitgages in England, which is a 
very difficult and comi)licated subject. 
If we use English decisions on mortgage 
questions without the very greatest care 
tliey are far more likely to befcg us 
than enlighten us. Indeed indisciminate 
citing of English decisions in mortgage 
cases in the Courts of this country ap- 
pears to me one of the surest roads to 
confusion. And to say that it has been 
decided in a certain case in England 
that a mortgagee has a certain right 
and, therefore a simple mortgagee in 
this country has a similar right is a very 
obvious instance of non sequitur. When 
we are dealing with the results of ap- 
pointing a receiver in a mortgage suit in 
this country on a simple mortgage, there 
are many distinctions between the law 
of this country and the law* of England 
which it is profitable to remember. A 
legal mortgagee in England has always 
had the right to get possession on the 
mortgagor’s default, unless by some 
special provision that is expected; a 
mortgagee hy deed in England before the 
Law^ of Property Act of 1925 had a right 
liimsolf to appoint a receiver, and that 
right has been restated in the Law' of 
Property Act; an equitable mortgagee in 
England who applies for tlio appoint- 
ment of a receiver, if interest has fallen 
into arrears, can get an appointment 
almost of course, and he can also realize 
the mortgage debt due to him in certain 
circumstances by getting a receiver ap- 
pointed as an ordinary remedy; a mort- 
gagee in ICngland can pursue all his 
remedies at once. 

None of those statements applies to a 
simple mortgagee in this country. In this 
country there is no doubt that a simple 
mortgagee, who lu\s brought a suit to 
enforce his mortgage, can in special cir- 
cumstances got a receiver appointed, for 
instance, if the mortgagor by his act cr 
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default is destroying the mortgage-secu- 
rity or allowing it to be destroyed. But 
the appointment of a receiver has to be 
justified by special circumstances. It is 
not one of the ordinary remedies of a 
simple mortgagee. Mr. Sesha Ayyangar 
for defendant 9, the appellant before us, 
has suggested that in this country on the 
application of a simple mortgagee a re- 
ceiver should never be appointed unless 
the mortgagee has still a personal remedy 
on his debt against his mortgagor. 
Speaking for myself I think there is a 
good deal to be said for that contention, 
if we include in personal remedy” the 
remedies provided by Ss. 65, 66 and 68, 
T. P. Act. However it is unnecessary 
to express any decided opinion on that 
question in this case. But I do not think 
there is any reason to doubt that a simple 
mortgagee in this country cannot by 
getting a receiver appointed in the course 
of a suit enlarge his security or enlarge 
his rights to the prejudice of third par- 
ties, who have already acquired rights in 
the equity of redemption. Nor do I see 
any reason to doubt that a receiver ap- 
pointed in such a case in this country is, 
like a receiver appointed in other cases, 
appointed for the protection of the pro- 
perty for the benefit of all the parties to 
the suit 'in accordance with their respec- 
tive rights, as they may eventually be 
established. 

But in this case Mr. Sesha Ayyangar 
has to go a great deal further than that 
before he can succeed. A receiver has 
been appointed in this suit, to which 
Ponnu Chetty, Mr. Sesha Ayyangar’s 
client, w'as made a party as defendant 9. 
The receiver was originally appointed 
before defendant 9 was brought into the 
suit; but his appointment was continued 
after defendant 9 was impleaded, and 
the appeal against that order has been 
dismissed. After the appointment of the 
receiver I do not think there can be the 
least doubt that the mortgagor as a per- 
son bound by that order had no right to 
do anyt^ng to destroy the effect of that 
order The receiver had the right and 

® u y to collect the income of the 
property. The mortgagor was bound by 
that order and could not collect or enjoy 
the income of the property. What was 
suggested at one stage by Mr. Sesha 
Ayyangar was that, although the mort- 
gagor could not collect or enjoy the 
income of the property himself, he 


could nullify the order appointing the 
receiver by transferring some right in 
him to some other person. Tliat ap- 
peal s to me to bein it sel f an ex tra- 
ordinary proposition. No doubt the order 
appointing the receiver did not destroy 
such rights as the mortgagor had in the 
property. No doubt he could still sell 
some interest in the equity of redemption 
to a third party. But, as he had been 
prohibited by the appointment of the 
leceiver from enjoying or collecting the 
income of the property, how could he 
transfer any immediate right to enjoy or 
collect it to a third party? Even apart 
from the decisions which my learned bro- 
ther has quoted, showing that it is well 
recognized in England that a judgment- 
debtor cannot deal with property for 
which a receiver has been appointed so 
as to defeat the order appointing the 
receiver or prejudice a judgment credi- 
tor at whose instance the order has been 
obtained, on principle how can the posi- 
tion be otherwise? 

But in the end Mr. Sesha Ayyangar, as- 
I understand him, does not go quite so 
far as to say that after the appointment 
of the receiver, the mortgagor could at 
once turn round and defeat that order by 
himself selling his equity of redemption 
to a third party. What he contends more 
reasonably is that with the consent of 
the Court that could be done even after 
the appointment of the receiver. What 
happened in this case was, not that the 
mortgagor directly sold to defendant 9, 
but that defendant 9, w’ho had a money- 
decree against the mortgagor, bought the 

equity of redemption in execution of his 
decree. 

The fact that he was a Court-auction- 
purchaser instead of a private pur- 
chaser does not justify any contention 
that the consent of the Court to the 
transfer of the right to the income may 
be implied in the Court auction or in 
any of the proceedings in connexion with 
it. It happens that in this case the 
auction in which defendant 9 bought was 
in the same Court in which the mort- 
gagee’s suit was pending. The same Court 
appointed the receiver and conducted 
the court-auction in which defendant 9 
bought such interest as he could buy 
from the mortgagor. The receiver w^as 
quite properly brought on record in the 
proceedings in execution of defendant 9’s 
decree. Mr. Sesha Ayyangar suggests- 
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that, wo must tak'O it that tho Subordi- 
uate Judiio conseiiUMi to defendant 9 
huviii'l in tlu; court-auct.ion tho whole of 
tho equity <h' redfun ption, including the 
' i.qht U) p(jssossion aaid the rii^ht to col- 
if'ct tho inoomo of tho property from the 
flate of his purohase. Now why should 
we infer' anythirpit of tlu^ sort? Oildly 
enouqh tho receiver, who was a vakil of 
tho Suhor'dinate Judy.o’s Court, raised no 
objection to the auction sale and did not 
assist the G'»urt l)y puttini' forward any 
cont(mti<m, hut merely said, as the re- 
coi'd shows, tiiat he loft the mattt'r to 
Mio 0')ui t. L think it would have l>een 
hotter il lie had tried to he of more as- 
sistance to the Court. I'ut how can wo 
reas.)nal)ly suppose tliat tho Subordinate 
Judqe consented to such a sale as would 
nullify and defeat the order appoi ntin;4 
a receiver, which he had himself made 
and which \vas still in form in his Court. 
When he decided tliat defendant 9 was 
entitled to hrin;.* some interest of tho 
mor’tyaqor to sale in execution, that docs 
not imply tdiat ho decided that what 
could he brought to sale was the equity 
of redemption includin.q tho rij^ht to pos- 
session and the riqht to the income. 

There was undoubtedly a right in the 
mortgagor, which could he sold without 
interfering in any way with tho elToct of 
the order appointing tho lloceiver and 
which might, in certain circumstances, 
if the mortgage debt had been cleared 
olT, have turned out to ho a very valu- 
able right. Subject to tho mortgage and 
to any (lecreo or order in the suit upon 
it tho equity of I'Orlcmption was put up 
for sale. The Subordinate dud allowed 
that to bo done, but 1 see no reason 
whatever' to say that in so doing he gave 
any implicit pru'inission to sell anything 
nrrrro than wlrat tho mor'tgagor, hut for 
defendairt 9’s attachnront in execution 
couhl have tr'ansfer'rcd at that time. 
Withorrt tho conseirt of the Court after 
tho apirointrncnt of tho r'ecoivcr the 
mor tgagee obviously could not have col- 
lected tho income of tho property, ho 
could not have ti'ansferr'od tho right to 
colh'ct the inc.onrc of tho ju'operty, and 
defrmdant 9 could not have bought any- 
thing whiidi tho mor'tgagor could not 
liave St)hl. Accepl-ing for t-ho purpose of 
thi.s case Mr'. Sesha Avvangar’s sugges- 

lion that tho fund ct)ll(‘c.tod by tho I'rr- 

* 

coi\’er' fi'oiii tho mortgaged proper ty is 
i;ot iit any way chargorl or earmarked 


for the benefit of the mortgagee in the 
first instance, we have to remember that 
these [U'oceedings arise out of tho appli- 
cation of defendant 9 to withdraw part 
of that fund on the ground that it repre- 
seirts tho income from tho date of his 
purchase. It is not necessary to decide 
in this case whether the plaintiffs would 
eventually have a right to draw that 
money. 

]>ut it is clear, I think, that defen- 
dant 9 had no basis for his claim upon 
the fund at tho time he made it, i. e. 
while the receiver’s apirointinent was 
still in force. Sesha Ayyangar con- 

tends that under S. S, T. P. Act, the in- 
come belongs to defendant 9 from tho 
date of his purchase. So it would, if his 
vendor had a right to transfer it to him. 
Put in tho circumstances it is impossible, 
as my learned brother has pointed out, 
to say that he had that right while he 
was under tho prohibition of the order 
appointing tho receiver. The decision 
of the learned Subordinate Judge was 
therefore correct, and this appeal should 
be dismissed with costs. 

P.K.S./k.S. a 2 ^ pea I dismissed, 
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Walsh, J. 

'Mariappan and another — Petitioners. 

v. 

Nalla Sevugayi Servai — Opposite 
I^rv r fc V 

Civil Revn. Petn. No. 291 of 1932, De- 
cided on 25th October 1932 to revise 
order of Dist. Munsif, Ramnad, D/- loth 
January 1932. 

Civil P. C. (1908), O. 11, R. 1 — Suilon pro- 
missory note — Plea of want of consideration 
— Application by defendant without letting 
in evidence to issue interrogatories to plain- 
tiff must be dismissed. 

Where in a suit on a promissory note, tho. do- 
fondant pleads want of consideration, tho onus 
lies ontirolv on tho defendant and ho cannot 
escape tho onus by laying no evidentiary basis 
for his defence hut seeking to got admission from 
plaintil! by interrogatories : A I U 1911 Cal 
7G7. Di^t. IP 0 1] 

Watrajy S, Subrama)iia Aijyar — for 
Petitioners. 

S, Krishnasiuami Am/anejat — for Op- 
posite Party. 

J ud(fme)i t . — In this case two suits w’ero 
filed on tw(^ promissory notes executed 
by tho father of the defendants in favour 
of the plaintiff. Tho defendant s father 
put in a written statement alleging want 
ot consideration. Issues were framed on 
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1st February 1930. Defendant 1 appears 
to have died soon after and his minor 
sons were added as legal representa- 
tives. They filed an additional written 
statement and additional issues were 
framed on 15th April 19o0. There were 
a number of adjournments and there was 
an ex pai te decree on 25th October 1930. 
This ex parte decree was set aside on 
15th October 1931 by the District Court 
(C. M. A. No. 18 of 1931). The trial was 
then adjourned to 27th November 1931 
and on that day the present petitioners, 
who were defendants 2 and 3 put in an 
application for issuing certain interroga- 
tories to the plaintiff. On this the Court 
passed the following order : 

“I think that on a simple suit on a promis- 
£or 5 ’ note, the interrogatories sought to be exhi- 
bited are irrelevant although they may not be so 
in actual cross-examination. I dismiss this 
petition with costs.” 

This civil revision petition is put in 
against this order. The onus in this 
case lay entirely on the defendants and 
it appears to me that they cannot escape 
that onus by laying no evidentiary basis 
for their defence but seeking to get ad- 
missions from the plaintiff by interroga- 
tories. The learned advocate for the 
petitioner quotes Baijnath Kodia v. 
Ragliunath Prasad (l). But that case 
is obviously distinguishable because the 
hundi was attacked as a forgery and the 
initial onus of proof lay with the plain- 
tiff who, if he did not let in evidence 
would have had his suit dismissed. This 
appears to me to be entirely different 
from interrogatories by the party on 
whom the onus of proof entirely rests 
and who has not attempted to discharge 
this onus in the smallest possible de- 
gree. It seems to me to allow the in- 
terrogatories in this case would be to 
open the door wide for parties to avoid 
opening the case and taking up the onus 
of proof which lies on them, and to cast 
it instead on the other party on w'hom it 
does not lie, I express no opinion as to 
whether such interrogatories may not be 
issued if the defendants (petitioners) 
make some effort to discharge the onus 
of proof but I consider that they not 
having let in any evidence cannot be al- 
lowed to escape the onus by this me- 
thod. The petition fails and is dismissed 
with costs. 

P.R.S./k.S. " Petition dismissed, 

1. A I R 1914 Gal 767=24 1 C 765=41 Cal G. 
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Madhavan Nair and Jackson, JJ. 

{Coimbatore Sri) Venkatachalapathi 
Nidliiy L/td. and others — Plaintifts — Ap- 
pellants. 

V. 

G. K, Nanjappa Goundan and others 
— Defendants — Respondents. 

Appeal No. 20 of 1926, Decided on 21st 
October 1932, against decree of Sub- 

Judge, Coimbatore, in O. S. No. Gl of 
1925. 

Civil P. C, (1908), O. 37, R. 2 (2) (a)-Suit 
on hundis under — No agreement to pay in- 
terest in document — Statutory interest must 
be allowed — Negotiable Instruments Act 
(1881), Ss. 79 and 80. 

37, R. 2, Civil P. C., makes S 79, S. 80, 
Negotiable Instruments Act, specifically appli- 
cable to a case filed under O. 37. Hence in suits 
on hundis filed under O. 37, where there is no 
agreement to pay interest in the document, sta- 
tutory interest can be allowed under S. 80, Nego- 
tiable Instruments Act; and the admission of the 
allegations in the plaint under O. 37, R 2 can- 
not refer to the award of interest which is 
specifically provided in Cl. (a). [P 300 G 1] 

M, Krishna Bharathi — for Appel- 
lants. 

S. Banganadha Aiyar — for Respon- 
dents. 

Madhavan Xair^ J . — The plaintiff is 
the appellant. The suit out of which 
this appeal arises was instituted by him 
for the recovery of Rs. 5,000 with in- 
terest on five hundis, Exs. A to A-4. A 
decree has been given in his favour for 
the principal amount. The learned Judge 
having refused to award him interest on 
the principal amount, in this appeal the 

plaintiff claims that he is entitled to in- 
terest. 

# 

The suit was instituted under O. 37, 
Civil P. C., under the special rules re- 
lating to summary procedure on negoti- 
able instruments. Under R. 2 (2) (a) of 
this order the plaintiff is entitled to get 
interest on the amount claimed in ac- 
cordance with the provisions of S 79, 
S. 80, as the case may be, of the Negoti- 
able Instruments Act of 1881 up to the 
date of the institution of the suit, or for 
the sum mentioned in the summons, 
w^hichever is less, and for interest up to 
the date of the decree at the same rate 
or at such other rate as the Court thinks 
fit. Since there is no agreement to pay 
any interest in the documents, S. 79 is 
obviously inapplicable and so under O. 
37, R. 2 (2) (a) the plaintiff' wdll be enti- 
tled to get only the statutory rate of in- 
terest, 6 per cent, under S. 80. But the 
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learned Jiid^^e refuses to apply S. 80 be- 
cause lie says that the o[)eration of this 
section is excluded by O. 37, J{. 2. Wo 
have rend tl»e section carefully. We are 
not able bo see how the operation of S. 80, 
Ne.i;otiable Instruments Act, is excluded 
l)y O. 37, li. 2, Civil P. C. (dn the other 
hand, it seems tons that O. 37, R. 2 
makes S. 70 or S. 80 as the case may be 
specifically applicable to a case filed 
under O. 37. We cannot therefore ac- 
cept tlie opinion of the learned Jud^o 
that the plaintiff is not entitled to the 
statutory interest mentioned in S. 80. 

it is ar«^ue 1 on behalf of the appellant 
.that he is entitled to 33 1/3 per cent 
•which he has claimed in the plaint.^ Ho 
[contends that (). 37, Civil P. C.,sup[)orts 
dilm bavin;* re;*ard to tiie lan;*ua.L*e of 
R. 2, namely, ‘'the alle.i^ations in the 
I)laint shall be deemed to bo admitted.” 
iWe are nob able to accept this conten- 
tion. No authority in support of the 
plea has been cited. On the other hand 
:it ap[)ears to us that that interpretation 
cannot be accepted, because in R. (a), 
jCl. (2) special provision for interest is 
made to the effect that S. 79 or S. 80, 
'Nei’otiable rnstruments Act, will apply 
as the case may be. Therefore, the ad- 
[missions of the alleviations in the plaint 
jrelied ui)on by the apf)el hint under Cl. (2) 
icannot refer to tlio award of interest 
which is specifically provided for in 
Cl. (a). We would therefore allow the 
appeal auvl award interest at the rate of 
() per cent from the date of the hundis 
to the date of the decree and sul)soquonb 
interest also at the same rate Ihereafter. 
The jilaintiff will ijet his costs in this 
appeal on the amount which wo have 
decU’eed to him. 

P.H.S./ K.S. Order accord innly , 
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J'ANDALAl, J . 

Dumpala V enkanna — Defendant — 
Petitioner. 

V. 

V alia Sahham/a and anothct — Plaintilf 
— Op[)osite Parties. 

Civil J^ovn. l*etn. No. 823 of 1929, De- 
cided on 7th September 1932, from decree 
of ]>ist. Munsif, Hapatla, 1)/- 27th August 
1928. 

J?? (a) Negotiable Instruments Act (1881), 
S. 60 — Promissory note discharged by execu- 
tion of another note — Subsequent endorse- 
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ment on discharged note — Endorsee gets no 
right of action on instrument. 

Where a promissory note is discharged by the 
maker by payment or by execution of a fresh 
note, the discharged note loses its character of 
“negotiable instrument” aud a subsequent en- 
dorsee, even though for value and without notice, 
gets no right of action on the instrument: 35 
/ C 501, DUs from\ 7 Trl B C R 271. Expl ; 5 
Mad lOR, Rel on. [P 301 C 1] 

(b) Negotiable Instruments Act (1881), 
Ss. 82 and 60 — Difference. 

Section 82 deals generally wdth the discharge 
of parties and not discharge of instruments 
which is dealt with under S. GO. [P 301 C 1, 2] 

(c) Negotiable Instruments Act (1881)> 

S. 60 — Promissory note discharged by maker 
— D ischarged note left with payee sub- 
sequently endorsed to another — Maker is not 
estopped from pleading discharge or non- 
liability under the note. 

.After discharge by satisfaction at or after 
maturity of a promissory note, by the maker, an 
estoppel docs not arise against him by the more 
fact that “the piece of paper” or “waste paper” 
which once had, but has lost it^, negotiable 
quality is left with the payee and he passes it off 
on others as if it were still a negotiable instru- 
ment: Lichbarrow v. Mason, 1 R R 125. E.Tpl. 

[P 3C5 C 1] 

P. Saiyanaraijana llao — for Peti- 
tioner. 

V. Suhramanyam — for Opposite 
Parties. 

Judgment. — The petitioner is the de- 
fendant av^ainst whom a decree has been 
given on a promissory note for Rs. 60-10-0 
dated 1 Uh October 1925 executed by him 
to ono Ankamma, deceased, from whose 
widow Seshamma (defendant 3) the plain- 
tiff took an endorsement on 17th Decem- 
ber 1927 after her husband’s death 
which took ])laco in Alarch 1926. The 
defence was that the note had been dis- 
chari^ed by execution of a fresh note tt> 
the payee. It appears that Ankamma, 
tlie payee, and liis wife (defendant 3, 
Seshamma) who had no male issue, were 
brinj^invf up two nephews, that Seshamma 
with the assistance of ono of the nephews 
who was sidini* with her i;ot possession 
of tlio suit note and other documents 
from her husband, that thoui^h the latter 
complained to the authorities ho could 
V^et no assistance from them as the mat- 
ter was declared to ho a family quarrel, 
that thereupon Ankamma took a fresh 
note Ex. I fi\)m the defendant on 5th 
^farch 1926 in substitution and discharv’e 
of the suit note, and endorsed it to a 
daui*litor of the otlier nephew who was 
sidini4 with him and that the defendant 
jiaiil olT the amount of the now note to 
the holder of that note. 
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There were also pleas questioning the 
bona fides and consideration of the en- 
dorsement to the plaintiff. The District 
Munsif found the facts as above stated, 
but also that the plaintiff paid consider- 
ation to the widow for the endorsement 
of the suit note and took it without 
knowledge of the facts above stated. On 
these findings be has held that the plain- 
tiff is a holder in due course from the 
widow and that defendant 1 (petitioner) 
must pay the debt over again though he 
has already once paid it. It appears to 
me that the District Munsif has fallen 
mto error of ignoring S. 60, Negotiable 
Instruments Act. That section (corres- 
ponding to S. 36 (1) read with S. 59 (l), 
Bills of Exchange Ant), lays down that 
a negotiable instrument may be negoti- 
ated until payment or satisfaction by the 
maker, drawee or acceptor at or after 
maturity, but not after such payment or 
satisfaction. This section carried out 
jthe fundamental principle that a negoti- 
able instrument loses its character as 
such after the instrument (as distin- 
guished from a party thereto) is dis- 
charged. 

A bill or other negotiable instrument 
is discharged in the words of S. 60 by 
payment or satisfaction by the maker, 
drawee or acceptor after maturity, or as 
S. 59 (l) of the English Act, puts it by 
payment in due course by or on behalf of 

the drawee or acceptor, which latter term 

includes the maker of a promissory note: 
see S. 89 (l). Thus both enactments 
convey the same idea because payment * 
according to the English ,Act need not 
be payment in cash. But the holder 
may receive satisfaction in any other 
form: see Chalmers Bills of Exchange 
Act, Edn. 9, pp. 233 and 234. On such 
payment or satisfaction at or after matu- 
rity by the maker of a promissory note 
it ceases to be negotiable. The con- 
sequence of that a5 settled more than a 
century ago is that if it subsequently 
comes into the hands of a holder in due 
course, he acquires no right of action on 
the instrument: see Chalmers, p. 233 and 
cases cited in note (d). 

Rut the learned advocate for respon- 
dent (plaintiff) has relied on two deci- 
sions of this Court Muthu Beddi v. Velu 
Asari (l) and Bamanadhan Chettiar v. 
Gi tnbu Ayyar (2) an d the decision of the 

1. (1916) 35 I C 591. 

2. A t R 1928 Mad 1239=113 I C 456. 


Court of appeal in Glasscock v. Balls (3) 
for the contention that though a note 
is fully paid and discharged, but left 
with the payee, it continues to be negoti- 
able and that a I'lolder in due course can 
recover against the maker eitlier on the 
ground that the note was not overdue 
and mere payment is not evidence of a 
demand and that payment was only an 
equity attaching to the note wliich would 
bind only those who were aware of it or 
on the ground of estopj^el, that where 
one of two innocent parties has to suiter 
by the fraud of a third person he wlio 
facilitated the fraud by his neglect (in 
this case the omission to take back the 
note on payment) must bear tbe loss. 

The decision in MiUhu llcddi v. Velu> 
Asart (l) is of a late learned Judge whom 
1 remember with respect and attachment. 
It is in favour of the respondent’s argu- 
ment. But I am sorry to have to ditler 
from it as it is based on a misunder- 
standing of the authorities relied on and 
the principle involved. In tliat case a 
promissory note for Rs. 200 was given 
for future instalments due to a chit fund. 
Some instalments were paid and the pay- 
ment endorsed on the note. Subsequent 
payments were not so endorsed. The 
payee endorsed the note to the plain- 
iff two years after tbe date of the 
note after it was fully paid off and ap- 
parently after the chit fund had termi- 
nated. It was found that tlie plaintiff 
had paid consideration and did not know 
that the note had been fully paid when 
he took the endorsement. 

In reversing a decree dismissing the 
suit, the learned Judge had to deal with 
S. 60 and a previous decision Commun- 
den Mohideen Sahib v. Oree Mcera Sahib 
(4) of the year 1873. In doing so he re- 
fers to Ss. 59, 9 and 82 to support his 
conclusion that the maker who pays off 
a note is not discharged from liability if 
he fails to take back the note as the 
payment is not made in due course. I 
very respectfully think that herein 
lurks a confusion of two distinct ideas: 
one the discharge of a note by payment 
on maturity, i e. in tlie case of a note 
payable on demand after a demand ha.s 
been made expressly or by implication 
from conduct; and the other the effect 
of leaving a discharged note in the hands 

3. (1890) 24 Q B D 13=59 L J Q B 51=33 
W R 155=62 L T 163. 

4. (1871-74) 7 M H C 271. 
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(jf tlu; payco a- a ground of cstoyipcl 
againsi tlio inak<M\ The fonnci* (jiiestion 
IS a part of th(^ law of no,'4otiai)lo 
inst ninicnt^. d'lie latter entirely io- 
(k'I>f‘n(lent ( f lliat law and is a luanch 
of tii(' law of e'to[)pel. Q’hey must b(' 
kept distinct f^'r a [iropcr derision. 


On the fir-t jjoint the ladcK'nce hy the 
learned Judi;*:) to Ss. Oh, h and is not 
material to the clVect of S. hO. S. Of) 
deals with the ri'Jhts of holders who he- 

t I 

came such alter dishonour ( a; or matu- 
rity and says that except in the ca<e of 
accommodati(in hills, the tr;in-feree .eets 
only the rij^hts of the transferor. The 
whole section deals with a situation 
when, ex hypothesi the instiument has 
not heeri paid or discharged hy the 
j)rincii)al party liable thereon. l>ut 
S. (JO deals with the elTect of iiayment 
or discliarge hy the princijial parly lia- 


ble on the instrument, maker in the 
case of a promissory note and drawee 
or accefitor in the case of hills. The 
oi)inion of the learned Jud go that S. (JO 
does not attect a liolder in duo course 
is at variance with the settled law of 
negotiable instruments for more than a 
century in J'Jiighind both before and 
after the Bills of J^lxchange Act. And 
in India that is wliat Innes, J., meant 
in Commu 'll lien Mohideen Sahib v. Orce 
Mcera Sahib (4), at 275, when he said 
referring to liartrayn v. Caddy (5), that 
if there had been a settlement and dis- 
charge, it would have been a good de- 
fence against an endorsee though for 
value and without notice. This decision 
though given before tiie Negotiable 
Instruments Act is still good law hy 
reason of S. (JO whi(di rmains the same 
thing. The learned Judge (Seshagiri 
Iyer, J.,) was also not accurate in attri- 
buting to Kernan, J., in Coinmunden 
Mohideen Sahib v. Oree Meera Sahib (4), 

I 

the \ iew that discharge of a note was an 
equity api)licahle to holders o{ overdue 
notes. The fact is that both the Judges 
(Innes and ixernan, Jrl.) found that 
there had been no discharge as pleaded 
hy the (h^fendant in that ease. If there 
had been a discharge there would have 
been an end of the plaintilT's ease even 
though he was an endorsee for value 
without notice. But in the absence of 
a discharge, the Court went on to con- 


6. U Ad. it Kl. !^75=1 V ik 1) 207 = 1 W \V iV: 
Jl 724 = 8 L J C) li 31. 


sider whether at the time of the endorse- 
ment to plaintiff, the note was over- 
due which depended on whether there 
had been a demand express or by con- 
duct. If it w’as, tbc i)laintirf as en- 
dorsee would be bound by all the equi- 
ties to which the endorser was subject; 
all ter if it was not. The c(iuity was not 
discharge of the note wliich was note 
proved; but the agreement made at the 
time ol the note between the maker and 
])ayee, that the amount recoverable on 
the note was to he only what was due 
on the ncc(junt between them of cloth 
supplied by the maker for which pur- 
pose the advance on the note was in fact 
made. 

The Judges found (Innes, J., from the 
fact that there had been part payment 
from which he inferred a previous de- 
mand and Kernan, J., from the direct 
evidence of demand) that there had 
been a demand before the endorsement 
and hence that the note was overdue. 
Incidentally it is interesting to note 
that Kernan, J., added, p. 281, that for 
the equities to attach to an endorsement 
of an overdue note, it was not necessary 
that the endorsee should know at the 
time of endorsement that there had been 
a demand, i.c. that the note was overdue. 
Nor does the reference by Seshagiri 
Iyer, J., to the expression ‘ before it 
became payable” in the definition of 
“holder in duo course” advance tlie 
matter, as a note payable on demand is 
payable “on demand,” and the only evi- 
dentiary value in this connexion of part 
payment towards an on demand instru- 
ment is to show that there was in all 
probability a demand for the w’hole. The 
learned Judge refers to good faith and 
want of negligence in the definition of 
“payment in duo course” and says that 
failure to secure the note after dis- 
charging it is not acting in good faith 
and without negligence. I can under- 
stand the argument based on estoppel 
by reason of leaving a discharged note 
with the payee witli which 1 will deal 
separately. But the good faith and 
want of negligence mentioned in the 
definition is as regards the person to 
whom the payment is made as shown hy 
the rest of the definition where it says 

“under eiieuiustanccs which do not afford a 
ic;\s(nuihlo giound for believing that ho (tbo 
pei>on leeoiving payment) is not entitled to 

locoive payment.” 
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This error has crept into the learned 
Judge’s remarks on S. 82 where “payment 
in due course” occurs in Cl. (c). It may 
also be added that this section deals 
generally with discharge of parties and 
not discharge of the instrument which 
is dealt with in S. 80. 

The learned Judge then refers to a re- 
mark of Lord Esher in Glasscock v. Balls 
(3). The case itself was not a case of 
payment or dischaige of a note by the 
maker and endorsement of it afterwards 
by the payee but of a person who held 
both a promissory note and mortgage 
transferring the mortgage to one person 
and endorsing the note to another — the 
plaintiff. The defendant, the maker, had 
paid nothing but was sued on the note 
by the plaintiff, the mortgage being out- 
standing with the transferee. The defen- 
dant was obviously not entitled to plead 
the doctrine of discharge — because he 
had not discharged the note. But that 
was the argument on his behalf. The 
Court of appeal rejected it- Discharge 
being thus out of the case, w^as there any- 
thing to show that the note was overdue 
before endorsement so as to fix the plain- 
tiff with the real nature of the promis- 
sory note, that it could not be negotia- 
ted after realizing what was due by 
transferring the mortgage ? As to this 
Lord Esher said that the plaintiff can- 
not be said to have taken the note when 
overdue because it was not shown that 
payment was ever applied for. It was 
to these facts that Lord Esher’s remark 
applies that: 

‘ if a negotiable instrument remains current 
even though it has been paid there is nothing to 
prevent a person, to whom it has been indorsed 
for value without knowledge that it has been 
paid, from suing,” 

That case and the remark quoted are 
no authority for the purpose for which 
Seshagiri Iyer, J., used them, that even 
after a note is discharged at or after 
niaturity by the maker it remains nego- 
tiable in the payee’s hands and that an 
endorsee for value without notice can sue 
on it. On the question of discharge ter- 
niinating the negotiability of a note and 
therewith the right of a subsequent en- 
dorsee with or without knowledge, the 
decision in Van Ingen v. Dhnnna Ball 

(Gy, is diiectly in point. Of the three 
notes sued on by the plaintiff (endorsee) 
in that case it was held that one (Ex. B) 
had been discharged by payment by the 
C. (l^)“5l\hrd 108. ~ 
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purchaser of defendants’ business on his 
behalf. It was also found that the 
payee of tl}e note (Alfred Arathoon) who 
was also a partner of the firm which 
purchased defendants’ business retained 
the note 1^ in his liands after it was dis- 
charged and subsequently endorsed it 
with Exs. A and C to the plaintifi’. In 
those circumstances it was held that the 
plaintifi* was.not entitled to recover the 
amount the amount of Ex. B from de- 
fendant : 

“ The obligation arising out of it was thereby 
extinguished and Alfred Arathoon had no power 
by re endor.sing it to bring into existence again 
the liability of the defendant: Bartrii.nv. Cadchf 
(5). His re-issue of the note was a fraud.” 

But I observe that the learned Judge 
in Mutliu Beddi v. Vein Asari (l). to 
whom this case was cited, failed to note 
that in this respect the decision was 
directly against his own. The other 
case cited for the respondent Bomana- 
than Chettiai' v. Giuilm Ayrjar (2) was 
not a case of discharge and therefore is 
no authority on the point before me. All 
that appears is an incidental reference 
to the remark of Lord Esher already re- 
ferred to in Glasscock v. Balls (3). The 
case itself is irrelevant to this: 

“ Payment and other discharges are sometime.s^ 
spoken of as equities attaching to a bill, but this 

seems incorrect; 'they are grounds of nullity. That 

which purports to be a bill is no longer such; \t 
is mere waste paper: Chalmers, pp. 141 and 14*2.”' 

On the facts on which the District 
Munsif has decided against the defen- 
dant, the decision was clearly against 
lavr. Ankarama, the holder was against 
his wdshes kept out of possession of tho 
note by his wife and nephew and un- 
doubtedly with the intention of dis- 
chaiging the note got the defendant to- 
give him another in substitution. The- 
defendant gave Ankamma another note- 
for the principal and interest till then 
due on the old note. Ankamma endors- 
ed the new note to another to whom full 
payment was made by defendant. Long 
after all this Ankamma having died 
meanwhile, the widow who undoubtedly 
knew all that had happened about her 
husband’s having discharged the first 
note endoised that note which as ahove- 
stated w'as “waste paper” to the plain- 
tiff. There can he no question after all 
this whether there had been any de- 
mand on the first note; in other words^ 
whether it was overdue, for without it, 
it could not have been discharged by 
substitution. If anything depended on. 
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defects of title as affecting the plaintiff’s 
endorsement , tihere can he no doubt that 
as the note was certaiidy overdue, the 
plaintiff will get no better title than the 
widow and will not ho entitled to a de- 
cree. ‘Hut the true view is not tliat this is 
a case of an overdue note endorsed with 
all defor-ts of title l)ut of an endorse- 
ment of a piece of waste paper which 
could give no right at all. 

The only other point left is wlicthor 
the ])laintilT can succeed on the ground 
that he is an innocent person against 
wiioni a fraud hy the widow has l)een 
facilitated l)y tlio default or neglect of 
f he defendant in leaving the old note 
with the payee and that the defendant 
must hear the loss so falling on the 
f)laintirf. This was not the ground on 
wl)ich the Munsif gave the plaintiff a 
decree. This new ground raises really 
now questions of fact on some of 
which at least the Munsif’s opinion 
wcuhl have l)ecn valuable. The defen- 
dant was not negligent in not getting 
hack th 1 old note because it was then 
not with Ankamma hut with his wife 
who was illegally detaining it. What- 
ever may ho said, to which I will pre- 
sently come, if Ankarnma being left with 
the nr)te had liimself fraudulently en- 
dorsed it to plaintiff, no such blame at- 
taches fo defendant in the circumstances. 
Though theMunsif thinks that there was 
no offence in Seshamma’s detention of 
the not(', 1 am hy no means sure that 
her keeping it against .Vnkarnma’s wishes 
with tho intention of appropriating it 
was not technically dishonest and if so 
lier ol'fonca^ however technical was crimi- 
nal misap|>ropi iation. Slie could not in 
that view i)ass a better title to tho 
plaintilT tluin her own. blven if she was 
not an olTonder she was at least a wrong 
d(jor. 

I am nob awaro of tho doctrine now 
invoked being used against a defendant 
in such circumstances. Tho defendant 
in no manner facilitated tho fraud l)y 
the widow, because from tlio first her 
])Osscssion was against tho wishes of An- 


kamma and of tho defendant after ho 
hccamo entitled to get tho note. An- 
kamnia’s wife was lii’st guilty of conver- 
sion of tho note against her husband, 
then against tho defendant and finally 
guilty of deceit hy passing it olT on tho 
])laintiff. Tho proximate or real eaiiso 
of tho fraud playod on tho plaintilT Nvas 


nob any negligence on the part of the 
defendant or Ankamma hub the wrongful 
act of the wife which neither of them 
could reisonalily prevent. If A pledged 
hi is watch with mo and then pays his 
debt to me hut, before I can return the 
pledge to yl, if [ lose it or someone steals 
it and tlio finder or tho thief, pledges it 
as his own, has A or have I facilitated a 
fraud ? T think nob. Bub certain pas- 
sages in Muthic Reddi v. Vela Asari (l) 
are relied on where the learned Judge 
relies on the ohsoiAMbions of Collins, 
\i. J., in Nash v. De Frcville (7). The 
facts to which those observations were 
appropriate are (luito ditTerent from 
those in tliis case and in MiUhn Reddi 
V. Vein Asari (l). Tho defendant had 
borrowed from a Solicitor Peed on three 
promissory notes and some time later re- 
ceived more advances and executed two 
consolidated notes for tho whole sum. 
All the five notes including the first set 
of three notes whicli wore satisfied by 
substitution wero left with Peed on the 
understanding that they wero nob to be 
negotiated. Bub Peed endorsed them 
for value to tho plaintilT who was igno- 
rant of the understanding. 

After some months, i. o. when Peed 
was no longer in possession of tho notes 
the defendant ])aid off the whole debt 
to him hut failed to get hack the notes. 
.After some more months on plaintiff’s 
demand of payment Peed gave him a 
cheque on a hank where ho had no credit 
and plaintilT returned tho notes which 
Peed immediately sent to tho defendant 
who took them in good faith and put 
them into the fire. The cheque was dis- 
honoured ; and Peed absconded and was 
afterwards adjudicated bankrupt. The 
plaintiff sued tho defendant for conver- 
sion of tho notes wdiich wore obtained 
from him hy tho fraud of Peed. Tho 
real question on which tho decision 
turned as stated by A. Tj. Smith, Ij. J., 
was wliotiiov tho defendant when ho got 
hack the notes from Peed got a hotter 
title than Peed had. If he did he would 
succeed; if otherwise, tho plaintilT. From 
tho judgments delivered especially by 
Collins, Ij. j., it is clear that the prin- 
ciple of Lickharrow v. Mason (8), that 
of two innocent persons one of whom 

7 . ~ ( l IKfon Q n 7-2=(>9 L J Q B 484=82 L T 

r.t2=4S W K 43lr=lG T L R 26B. 
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must suffer by the fraud of a third, he 
must sustain the loss who has enabled 
the third person to occasion it) was 
called in aid not with reference to Feed’s 
obtaining back the notes from plaintiff 
by means of the worthless cheque but 
with reference to his earlier act in 
negotiating the notes in violation of the 
agreement between him and the defen- 
dant : see p. 83. The essence of this 
was that the defendant put the solicitor 
in possession of instruments in their form 
negotiable though with a promise not to 
negotiate them and so put it in his pow'er 
to negotiate them: 

When these notes were negotiated by Peed 
they were still current and tlie defendant was 
estopped as ajiainst the plaintiff from sotting up 
any fact which would have defeated Feed s right 
to negotiate them ; for instance the fact that 
Peed was under a duty to the defendant to re- 
•turn them and nob to negotiate them:” p. 85. 

The estoppel had nothing to do with 
defendant’s leaving the notes wdth Peed 
after payment. For in fact Peed had 
not got them then, though defendant 
was ignorant of this, and only got them 
some months later by a trick played on 
plaintiffs to which the defendant did 
not contribute by any act or omission of 
his. This is further brought out in the 
latter passages where the learned Judge 
deals on grounds other than estoppel 
separately with the first three notes 
which were satisfied and the tw^o later 
notes which w^ere unsatisfied. As to the 
former on the footing that they were 

oveidue or actually paid he says at 
p. 87 : 

These pieces of paper therefore between the 
defendant and Peed having lost their negotiable 
quality are denuded of that oleiueut which alone 
makes it possible for a transferee to get a better 
title than his transferor.” 

On the whole it seems to me that this 
case is not an authority for what it is 
relied upon in Muihu Beddi v. Vein 
Asciri (l) i. e., that after discharge by 
satisfaction at or after maturity of a 
promissory note, by the maker, an es- 
toppel against him arises by the mere 
fact that the piece of paper” or “waste 

paper which once had but has lost its 
•negotiable quality ig left with the payee 
and he passes it off on others as if it were 
still a negotiable instrument. The case 
is of course different if the payment or 
satisfaction takes place before maturity 
when the instrument is current ; in the 
case of a promissory-note payable on de- 
mand before demand. The principles 
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of til is blanch of estoppel are summa- 
rized innaJs.,Vol. 13, p. 398 to 402, and 
there IS a useful summary of the cases in 
note (t). The decree of tlie lower Court 
is set a^sido and tlie suit dismissed with 
costs Oi defendant 1 in liotli Courts. 

P.R.S./K.s. Decree set aside, 
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Venkatasubba Kao and PvEiley, JJ. 

Lahshmindra Tirta Swa 7 niyar ~ Ad. 
pellant. 

V. 

President, Board of Coviinissioners^ 
Hindu Relmous Endowments, Madras 
and others — Respondents. 

^Appeal No. 420 of 1930, Decided on 
2oth Octolier 1932, against order of Dist. 
Judge South Kanara, D/- 2Sth July 1930. 

A ^ Religious Endowments 

Act (1925^ S, 70 — Ordesr in proceedings 

p c" (iloVrs'Tr." 

Tlie effect of S. 70 of the Act is not merely to 
prescribe the mode of execution so as to make 
ou h 'visions relating to methods of procedure 
applicable. The words “as if a decree had been 
passed attract to the order in proceedings under 
S. 70 the whole procedure in execution and con- 
sequently a right of appeal under S. 47, Civil 
P. O.: 14 M Jj J 433; 31 Mad 24; A I li 1929 
Lah 2-^Q and AIR 1922 Bom S'} 7 Ref * 
AIR 1918 4 19, Dist. fp SOG C i; 21 

(b) Madras Hindu Religious Endowments 
Act (1925), S. 70 — Notice served on manag- 
ing or executive trustee is sufficient. 

Section 70 refers to the “trustee” as the person 
on whom notice is to be served. The trustee 
mentioned in the section moans the person who 
repicseuts that institution. Pence whore by 
usage one of several trustees acts as the ma nam- 
ing or executive trustee, notice served on such 
trustee must be deemed to he a proper notice as 
against the institution. [p yQ5 q q] 

B. Sitarama Rao — for Appellant. 

P • E enhatai aniana Ptao, T, IPumara- 
swamiah, M, Laksliman Eayalc, M, R. 
Venkata Raman and S. V, B. Rao — for 
Respondents. 

Venkatasubba Rao, J, — Mr. Venkata- 
ramana Rao has raised an objection in 
limine that the appeal is incompetent. 
The material words of S. 70, Hindu Re- 
ligious Endowments Act, are: 

“The Court shall, on the application of the 
President of the Board or Committee, recover the 
amount as if a decree haci beou passed for the 

amount b\ the Couro against the religious endow- 
ment concerned.” 

% 

Mr. Venkataramana Rao contends that 
the effect of the section is merely to pres- 
cribe the mede of execution and that 
only such provisions as relate to the 
method of procedure become by force of 
this section applicable. We see no reason 
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foi’ a^ioi'tiiv4 this very nanow construc- 
tion. V\ iu'ii 1 no duty to execute an order 
of an outside ho'ly is entrusted to a judi- 
cial tribunal, it is dillicull to conceive 
tliat its function is n.ei’cly to pei form an 


executive act; and when the words em- 
ployed are wide enough to include the 
exercise of his jud i( i:i I power.';, there is 
less leason to hold tliat the Court does 
not ])ossess them. In construing similar 
words occurring in S. 10, J Revenue Ite- 
covery Act, IHbd ‘\is if the purchased 
lands had been decreed 0) the purchaser, 
a llench of tliis Court held that the in- 


tention of the legislatuie was to place 
the jmrehaser in the position ofadecrce- 
hohler and tliat he is therefore entitled 
to such remedies as are open to dccree- 
lu)lders in execution proceedings. Guana 
Savi}>anda Fandara Sannadhi v. David 
Nadar (l). The learned Judges in that 
case followed a previous decision to tho 
same elTect in the iinreported case, A. A. 
A. 0. No. 27 of 1881). Samhasiva Aluda- 
liar V. Fa nidtanado Fillai (2) approves 
of tlie decision in Guana Samhanda v. 
David Nadar (l), although the actual 
decision in the case relates to a different 
point. This view luis the support also 
of N. Id. Safioon k Co. v. Sliivji Ham, 
A. I. iC lh2f) La/mn’ 228 and Krislinaji 
S h ri d h a r v . M a h a d co S ekJi a ra m ( J ) . In 
Mathura Frasad v. Shcobalalc iCnn (4) 
tlie question arose under the Co-oi)era- 
tive Societies Act, and Air. A ciikata- 
rarnana ]{ao relics upon it as supporting 
his contention. It is suHicicnt to o])Sorvo 
for tho jiresont that we cannot regard it 
as direct autlu udly on tho question raised . 

It is next contended that it must bo 
sliown that an order made in execution 
falls within S. 47, Civil V. C., before an 
appeal can lie from it and tliat tlio soc- 
jtion !)>■ its very terms excludes orders 
'made in a jiroceC’ding of ibis kind. It 
I would be contrary to tho spirit of tlie 
(Provision conferring on the civil Court 
jtho power to execute to construo tlie 
word “suit” in 8. 47 in its litoral and 
[strict sense. Wo must hold that tho 
iwords in 8. 70, Jleligious Jlndowments 
v\ct, “as if a decree had been passed” at- 
tract to the order tho wliole procedure in 
.execution and the right of apjieal pro- 

1. (I'JOl) 14 M Jj 'I 4 : 1 : 4 . 

‘j. (I'JOS) 31 Ahul 'it— 17 Al I. J 441-3 Al L T 
lU. 

3. A 1 U l‘)'2i bom 377=^04 I 0 337=40 bom 

4. A f'u lUlH All 41U=4i I C 008 = 40 All 80. 


vided under 8. 47, Civil P. C. The pre. 
liminary objection is therefore overruled. 

As regards the appeal itself, Mr. Siba- 
rarna Kao contends that the order of the 
]4eligious Kndowments 14oard can operate 
as a decree only if the statutory condi- 
tions are satished, and urges that in this 
case the reiiuirement of the section re- 
gal'd ing the service of the notice has not 
been fulfilled. In the case of this insti- 
tution, it is alleged that there are eight 
trustees (heads of eight mutts) and that 
each of them by rotation acts for a period 
of two years. The notice under S. 70 
was served upon tho active or executive 
trustee then in olticc, and Air. Sitarama 
Ilao maintains that, as it was not served 
upon the w'hole body of trustees, the 
order sought to ho executed has not ac- 
(juired the force of a decree. No doubt 
8. 70 refers to “tho trustee” as the 

person on whom notice is to 1)0 served; 
hut the true intention is not that thei 
trustee should l)o served, but the insti-1 
tution, of which he is tho trustee. The' 
funds that are liable under tho section 
are tho funds of tho institution, and 
what is intended is that no proceedings 
should he taken against it before a pro- 
per notice is served on it. Tho trustee 
is mentioned in that section as the per- 
son who represents that institution. Tho 
(luestion in each case therefore is, hasj 
tho institution been properly served orj 
not? When by usage one of tho soverab 
trustees acts as the managing or exocu-i 
tivo trustee the notice, served on such^ 
trustee must bo doomed to bo a proper j 
notice as against tl\o institution. Thej 
appeal fails and is dismissed Nvith costs 
of respondent 1. 

Fcilln, J . — I agree. 

r.K.S./K.S. Appeal dismissed, 
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Kiui.LA’ AND Cornish, JJ. 

{Koitamasu) Vcnka(aratna7n — Plain- 
tilt — Aiipellant. 

v. 

Foliscity Butch ay ya and others De- 
fend ants— Ilospondonts. 

Appeal No. 203 of 1020, Decided on 
Isb Novcmlier 1032, against decree of 
Sub-Judge, Guntur, in O. S. No. 113 of 
1027. 

V) Stamp Act (1899), S. 2 (22)-Definilion 
of promissory note under Promise to pay to 
some person or persons to their order or o 
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bearer is essential — Negotiable Instruments 
Act (1881), S. 4. 

Though for purposes of Stamp Act “promis- 
sory note” includes more than what the expres- 
sion does under Kegotiable Instruments Act, it 
does not do away with, or in any way affect, one 
essential characteristic of a promissory note that 
it must contain a promise to pay to some person 
or persons or to their order or to the bearer of the 
Mote. [P 3C7 C 2] 

A promise to pay a certain amount in one 
event to the payee, or in the other event to 
deposit the money in Court does not mabe the 
document in which it is contained a promis.sory 
note either under the Negotiable Instruments or 
Stamp Act. [P 808 0 1, 2] 

(b) Negotiable Instruments Act (1881), 
S. 4 — Promissory note — Test for determining 
whether document is promissory note indi- 
cated — Stamp Act (1899), S. 2 (22). 

Per Gornisli, J. — In deciding whether the 
document is a promissory note the question is 
what is the dominant, the substantial effect of 
the instrument. And in the determination of 
the question, two tests are applicable : (l) was it 
the intention of the parties that the instrument 
should be a promissory note; and (2) is the docu- 
ment a promissory note in the common accepta- 
tion of the term by business men ? A mere pro- 
mise to pay is not sufficient to make the docu- 
ment a promissory note, if it appears from the 
context that the document was not intended to 
operate as a promissory note : Mortgage In- 
suTdncB CoTpovdt'ion v. Covmiissio'ncv of I nlciyid 
Bevenucy (1888) 20 Q B D 645, Bel on. 

[P SOS O 2; P 309 C 1] 
Gh. Haghdva, JEtao and iLT. Srircima- 
viurthy — for Appellant. 

P. Satyanarayana BaOy V, Suhra- 
maniam, V. Satyanarayana, and P. 
Somayya — for Respondents. 



under the 
defendants 3 
in evidence. 
Judge has 
is a promisj 



hictLLy^ <j • JL no loniiiGcl 

Judge has not thought it necessary 
try this suit in full. He dismissed it 
a result of his finding on issue 5, wh 
he took up as a preliminary issue. T 
issue is: “Whether the suit docum 
is a promissory note 
Act as contended by 
4 and is inadmissible 
learned Subordinate 
that the document io ct, y 
note, and, as it has not been stam] 
he has found it inadmissible in evide: 
He ^ has therefore dismissed the s 
Plaintiff 2 has appealed, contending t 
the document on which the plaii 
sued IS not a promissory note, 
crucial part of the document' appear 
me to be contained in two sentences: 

“We shall pay to you the said sum togs 
With interest thereon at the rate of six per 
per annum from this date as soon as^you sei 
the,High Court affair. If it shall be ordere 
the Court that the aforesaid amount shoul 
deposited in Court, we shall deposit only 


said amount in Court and pay to you the amount 
of interest accruing thereon till that date.” 


I do not think it can lie reasonably 
contended tliat a document so framed is 
a promissory note within S. 4, Negotiable 
Instruments Act. It is clear that it does 
not contain an unconditional promise to 
pay the amount in question to thei)ayees 
or to tlieir order or to tlie bearer of the 
document. The promise is to pay tho 
amount to the payee unless tlie Court 
directs that the amount shall be depo- 
sited in Court. But it is contended for 
the defendants that for the purpose of 
the Stamp Act “promissory note” in- 
cludes more than that expression does 
as defined in the Negotiable Instruments 
Act. That is so. S. 2 (22), Stamp Act, 
ru n s : 


‘Promissory note’ mcp.ns a promissory note 
as defined by the Negotiable Instruments Act, 
1881; it also includes a note promising the pay- 
ment of any sum of money out of any particular 
fund, which may or may not bo available, or 
upon any condition or contingency which mav 
or may not be performed or happen.” 


It is contended for the defendants that 
this document in question though not a 
promissory note under the Negotiable 
Instruments Act, is a promissory note as 
the meaning of that term has been ex- 
tended by S. 2 (22), Stamp Act, because 
the executants promise to pay the amount 
to the payees upon a contingency which 
may or may not happen. But if we 
examine tho language of the document 
carefully, I think it becomes clear that 
they promised to pay the amount to the 
payee, not if something happened or did 
not liappen but to pay to them unless 
something happened, unless the Court 
directed that .the amount be deposited 
in Court. Grammatically I do not th inkl 
that this document, properly interpreted, 

comes within the extended definition of 
“promissory note” asgiven in the Stamp 
Act. But there is something more than 
mere grammar in the matter, as Air. 
RaghavaEao has urged. S. 2 (22), Stamp 
Act, extends the definition of “promis- 
sory note” as given in the Negotiable 
Instruments Act, in the ways I have 
mentioned when quoting the subsection 
in full. But it does not do away with, 
or in any way affect, one essential cha- 
racteristic of a promissory note that it 
must contain a promise to pay to some 
person or persons or to their order or to 
the bearer of the note. Here, quite apart 
from any question of a contingency hap- 
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penii\4 o:' l'.:\|)p'jnin.U, f ho [))’()iniro is 

t{) p 1 y in oiin ovont In tiio piiyeos, in t)io 
Dliior (.‘Vont. t.) (Icj'osit tho money in 
Court. 

Mr. Ti!i!;shm:inna for tho detenflants 
]i:\s contendfid l.'mit in the cdi-cnmsta ri- 
ces payinv.’tit' inl.o to tlio crajdit 

of :i p.irt.icnl ii’ suit, as is pr-ovided in 
one event in tlii-. (h./rumeni, would ho 
tire sanro thinp, as p'yii out to tiio jrayeo, 
hecauso tho payees wtno judymont-dcht- 
ois, who wore under liahilit\ in cer- 
tain circunist.anccH to pay the amount to 
tho credit of a suit, in which a decree 
liad been in, ado against them. In clfect 
Iris argument is that in one event tiro 
e.xocu bants had promised to pay the 
fr mount to tho payees;. in the other event 
to pay it into Court to tho credit of a 
suit on th.eir behalf, because it was 
inenoy which in that event they would 
1)0 lial)l 0 to pay. It is quite true that 
tiro principal money concerned in this 
.suit Was on llio jileadings money drawn 
by the plaintiffs from Court on security 
hoiirg given that they would, if they lost 
a certain case in tlio High Court, pay it 
bade iirto Court; and in that sense, if 
in t he one event tho executants of the 
documents in question Irere had to depo- 
sit tho amount in Court, they would he 
paying it into Court on hohalf of tho plain- 
tills (judgmcnt-dolilors). ]^)Ut it w'ould 
ho a very extraordinary and to my mind 
un permissi!)lo extension of tho definition 
of a promissory note in S. 4, Negotiable 
Insbi uinonts Act, to say that it is tho 
sanro tiring for tho purpo.so of that dolr- 
iiition to pr'omiso to ir.ay an amount to a 
jrorson or to his ordor and to prom iso to 
pay that anroiint oir his hohadf to somo 
third person on tho orilor of that third 
persen, Mrough it may ho equally ad- 
vantirgoous to tho p.r.yco if oitltor courso 
is adopted. To pay money to a third 
party on hohalf of tho payee hut on tho 
third party’s ordor cnrrnot ho treated as 
tho sarno thing as, or equivalont to, pay- 
ment to tho payee or to his ordor, w’hich 
is tho promise necossary in any note not 
payahlo to tiro hearer or to tho payeo 
only in ordor t-o Irriirg it witirin tho 
dofinibion in B. 4, Nogotiablo Instru- 
monts Act. That olomont of a promis- 
sory noto has not boon oxtondod or 
altered in airy way by tiro extended 
.dofirribion of ii promissory noto given in 
S. 2 (22), Btarirp Act. in my opinion 
this (locumont wdLli which wo avo con- 


cerned is not a promissory note either 
withitr tiro rnoarring of the Negotiable 
Instruments Act or within tho meaning 
of the Stamp Act. I'or these reasons, 
apart from other consideration in my 
oi)inion tiro linding of tho learned Subor- 
dinato Judge wars wrong. 

I may mention that the learned Subor- 
dinate Judge thought that S. 13 (2), 
Negotiable Iiistrumonts Act, might bo 
applicable to this case treating the docu- 
ment as one containing a ])romiso to pay 
to alternative payees. But it is unneces- 
sary to discuss that aspect of the matter 
beyond saying that his opinion is clearly 
wrorrg and that it has not been contended 
by Mr. Lakshmanna that that section is 
really a])plicahlo to this ease. In my 
opinion therefore the decree of the lear- 
ned Sul'ordinato Judge should be set 
aside and the suit should ho remanded 
to him for fresh trial, the court-foe paid 
l)y the appellant being refunded to him. 
Costs of this appeal slrould abide and 
follow tho result. 

Cornish, J. — I agree. In deciding 
whether the document is a promissory 
note, the question, as observed by Pol- 
lock, B., in Mortgage Insurance Corpora- 
tion V. Comniissiouers of Inland Revenue 

(1) , is what is the dominant, tlio sub-| 
stantial, otToct of the instrument. And 
in the determination of tho question, 
tw’O tests are applicable: (l) was it the 
intention of tho parties that the instru- 
ment' should ho a promissory note; and 

(2) is tho document a promissory note 
in tho common acceptation of tho term 
by l)usi nessmon? Taking first tho second 
of those tests, T find itdiHicuU to believe 
that tlie suit document would be regar- 
ded by businessmen as a promissory 
note. It is addressed to tho plaintiffs 
and purports to ho written by two of tho 
defendants, and to lie signed by all throe 
defendants. It is in these terms: 

“A sum of Rs. 17,000 has boon in civil Court 
deposited to your credit to tho account of O. S. 
No. 31 of 1921 on tho file of tho Additional Sub- 
Court. Todav I have withdrawn that amount 
on furnii^bing security of our own property. We 
shall repay to you (he said sum together with 
interest thereon at the rate of six per cent per 
annum from this date ns soon as you settle the 
High Court affairs. If it shall bo ordered by th« 
Court th.il tho aforesaid amount should bo depo- 
sited in Court, wo shall deposit only tho said 
amount in C\)iirt and pay to you tho amount of 
intorost aceruinc: thereon till that date.” 

1. (isss) 20 Q ll I) 045^ 
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It is true that the document contains 
a statement that the defendants would 
repay the money. But a mere promise 
to pay is not sufficient to make the docu- 
ment a promissory note, if it appears 
from the context tiiat the document was 
not intended to operate as a promissory 
note. In my opinion, the fair interpre- 
tation of the suit document is that it 
was intended to be a memorandum or 
recital of an agreement whereby the 
defendants were to repay the money 
withdrawn from Court to the plaintiff if 
he succeeded in his appeal, or to the 
Court if the Court so directed. I also 
think that the document fails when 
tried by the first test. It was neither 
the plaintiff’s case nor the defendant’s 
case on the pleadings that a promissory 
note was executed. The plaintiff ’s allega- 
tion was that the document in question 
was an acceptance hy the defendants of 
an offer made by the plaintiff' for use of 
money drawn from Court on which the 
defendants were to pay him interest. 
The defendants on their part deny the 
genuineness of the document, and they 
deny that they withdrew the money on 
loan from the plaintiff. Their case was 
that there was an agreement between 
the parties that the moneys withdrawn 
from Court should be lent by defendants 
for the mutual benefit of both parties. 
When therefore it was nobody’s case 
that a - promissory note was intended to 
be executed, and when the document 
itself did not clearly reveal any such 
intention, I think the lower Court was 
not justified in holding that the docu- 
ment was a promissory note. 

P.R S./k.S. Suit remanded. 
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Venkatasubba Kao and Eeilly, JJ. 

Annadana Jadaya Goundar — Defen- 
dant — Appellant. . 

V. 

iKojiammal and anothet — Plaintiffs — 

Respondents. 

Ap^al No. 294 of 1930, Decided on 
12th October 1932, against order of Dist. 
iQQn^* South Arcot, D/- 27th January 

(a) Principal and Surety — Surety bond 
for allowing execution of decree pending 

appeal— Consent decree passed in appeal 

Surety is not discharged if consent decree is 
not outside scope of surety bond — Contract 
Act (1872), S, 135— Civil P.C. (1908), S. 145 

Where a surety bond is executed for allowing 
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execution of a decree pending an appeal from 
such decree, there is no ground for limiting the 
liability of the surety only to a decree p.issed 
after contest. His liability continues even if a 
consent decree is passed provided tl)e consent 
order is nob excluded by or is not outside the 
scope of the surety boiul. Whether a compro- 
mise as such is or is not ex'cluded by tlie teims 
of a surety bond, is a question of fact in each 
case: A I li 1L'‘20 Mad 855, Foil.; A I 11 lli31 
Bom 55 and AIR 1032 Gal 853, Bcf.; Tatum 
V. Evans, (1885) 54 L T 336, Held Dist. 

— [ P 310 C 1 , 2] 

(b) Contract Act (1872), S. 135 — Agree- 
ment to discharge principal debtor with re- 
servation of right against surety does not 
discharge surety, 

An agreement to discharge the principal debt- 
or with a roservation of right against the surety 
operaie.sas a covenant not to sue between the 
creditor and debtor and does not release the 
surety: A I R 1923 A/atZ 340 and A i R 1920 
A/arZ'216, R(>f. [P 311 C 1, 2] 

(c) Contract Act (1872), S. 135 — Contract 
by creditor giving time to principal debtor 
for payment discharges surety — Principal 
and surety. 

A surety bond was executed for allowing exe- 
cution of the decree pending appeal. The appeal 
was compromised by which time w’as given to 
the principal debtor to pay the amount duo by 
him. The surety was not a party to the com- 
promise. 

Held: that the surety was discharged: A I R 
1980 Boyn 122; AIR 1927 Cal 239 and 120 I G 
552, Rel. on. [P 312 C 1] 

K. V. SesJia Ayyangai — for Appellant. 

G. S. Venlcatackariar — for Kespon- 
dents. 

V enkatasnhha Eao, J. — This is an ap- 
peal against the order refusing to make 
the surety, the respondent (Anganna 
Reddi) liable in execution. The facts may 
be briefly stated. A lady by name Ko- 
nammal obtained a decree against one An- 
nadana Jadaya Goundar for possession of 
a jagir, and an appeal was preferred by the 
latter to the High Court. Konammal was 
allowed to execute the decree pending 
the appeal on her furnishing security. A 
security bond was thereupon executed 
by four sureties, including the respon- 
dent, Anganna Reddi. The material 

portion of that bond runs thus: 

“ VVe hereby undertake that plaintiff 1 (Konam- 
mal) will restbre the jagir which she had taken 
delivery of in execution, that she will act accord- 
ing to the decree of the appellate Court, that she 
will pay whatever arnount she is liable to pay in 
accordance with the appellate decree in connexion 
with the said jagir, thatiif sho’commits default 
in so paying, the amount that she is liable to pay 
may be realized from the properties hereby given 
as security.” 

In the appe?J Goundar succeeded and 
got back from Konammal the jagir in 
question by way of restitution. Then he 
applied also by way of restitution for 
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l''\n*'jnt ^)t' I>ut wilhoufc 

:ui;v iii'inii N’ Ijy tlio Coin I, Crovindar and 
]\(inainrnal enlorcd into a piivattJ ar- 
ra]n;einen*. as the claim to the inosne 
prolit-. To t h is ]‘rococd i n.i; the smety 
An,L;ann,i Jh'ddi was not a party. Tlie 
amount claimed in res[)cct of mesne 
I)r()tits wais Jhs. 33, 000, hut hy the 
an-aryyomcnt the profits were lixofl at 
JvS. 20,000 and it was a.i^roed that (loiin- 
dai’ should receive towards this amount 
Rs. 9,000 odd stantiing to the credit of 
Konamrnal in Court and tliat the ba- 
lance Rs. 10,000 odd should he paid hy 
Konarnmal within a period of twm 
months. In default (tlien follow the im- 
portant words) Coundar should take 
execution proceeding's a^^ainst the im- 
movable properties which were offered 
as security hy the sureties. The agree- 
ment then goes on to say: 

All reliefs which the petitioner prays for in 
this petition have been settled bv the aforesaid 
arrangement.” 

An order was made by the Court on 
10th September 1920 embodying this 
compromise. It is alleged by Coundar 
that towards the amount due under the 
order, namely, Rs. 10,000 odd, one of the 
sureties subsequently paid lls. 5,000, and 
he now claims in execution the balance 
of Rs. o,000 odd against Anganna Reddi, 
the resfiondent. It is not disputed, 
though the instrument is not happily 
worded in tliis respect, that the claim to 
mesne jirofits hy Nvay of restitution is 
covered l)y its terms. Anganna Reddi 
contends that the claim made hy Coun- 
dar in respect of mesne profits was an 
extravagant one and that the compro- 
mise and the order liased thereon were 
collusive and fraudulent. Whetlier it 
is open to Anganna Reddi to raise this 
plea in tlieso proceedings, is a question 

which docs not arise in the view I have 
taken. 

Throe points liavo been urged hy An- 
gauna I^eddi, the surety wlio contends 
that his liability under the surety bond 
lias become extinguished. I'^irst. lie says 
that the order made, not being after con- 
test but hy consent, lie is not bound by 
it. There is no force in this conien- 
jtion. The true test is wlietlior a con- 
sent order is excluded by, or is outside 
the scope of, the surety bond. As hold 
'in A])pn)un Nan' v. Isack Machadan (l), 

1. .\ I U 1020 M.id 355=:5-l 1 C 007— ‘I'l Mad 
272. 
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ill the absence of any special stipulation 
in that liehalf there is no ground for 
limiting the liability only to a decree 
passed after contest. The same case 
points out tliat, if there has been collu- 
sion between the plaintiff and defendant 
in obtaining the decree, the surety is not 
without remedy. The same view w’as 
taken in Ahviod Karim w . Marathi Banjv 
(2). The learned Judges observe, whe- 
ther a compromise as such is or is not 
exclurh'd hy the terms of a surety bond, 
is a question of fact in each case. As a 
compromise was not in terms excluded 
from the surety bond, they held that 
tlie surety was bound by the compro- 
mise, altliougli it had been entered into 
without his knowledge. In this Bombay, 
case Appuninii Nair v. Tsaidc ]\Iackadan 
(l), was approved and followed. The 
view receives support also from Jia Bai 
V. JoJiar Mull Bothra (3). In that case 
Rankin, C. J., considers at length Tatum 
V. Evans (4), a decision cited for the 
contrary position, and points out how it 
is clearly distinguishable. The agree- 
ment there was the result of an elabo- 
rate arrangement embracing a great 
many different matters, and it would be 
impossible to hold that the surety, when] 
ho entered into the bond bound himsolfl 
in the expectation that such an arrange- 
ment would be made. In other words, the 
question in oachcaso is, would the terms 
of tlio bond reasonably warrant that the 
arrongement come to by cemsent was or 
was not within tho contemplation of the 
l)arties? Some cases where a different 
view has been taken have been cited to 
us, and [ do not think it necessary to re- 
fer to them. This contention of Mr. 
Venkatachari, the surety’s counsel, must 
be overruled 

Secondly, it is argued for tlio surety 
tliat under tho consent order tho princi- 
pal debtor having boon discharged, his 
own obligation has become extinguished. 
Under tho order quoted above, on Ko- 
nammal failing to pay the balance 
of Rs. 10,000 odd in two months, tho cre- 
ditor’s romody is conlincd to proceeding 
against tho sure tv: in other words the 
creditor has abandoned his romodyj 
against tho principal debtor. It is on the| 

2. A I U R).U Pom 65=128 I C 903=55 Bom 

97 . 

3. A I U 1932 Cal 858=139 1 C 815=59 CaI 

1150 . 

4 . (1885) 51 L T 330. 
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• strength of this clause that the conten- 
jtion has been put forward that the 
surety’s liability has become extinguish- 
ed. But Mr. Sesha Ayyangar, the learn- 
ed counsel for Goundar, urges that there 
is a well-recognized exception to the 
rule that the surety is released when 
the principal debtor is discharged and 
that on the facts of this case it is the 
exception and not the rule that applies. 
This argument is clearly well founded. 
The rule of law that the discharge of the 
principal debtor necessarily carries with 
it the release of the surety is founded on 
this principle: it would be a fraud on 
the principal debtor, for the creditor to 
release him from liability, if the latter 
were then able to proceed against the 
•surety, who in his turn might' sue the 
principal debtor and thus render the al- 
leged release nugatory: 15 Hals. S. 1056. 
see also Sami Iyer v. Ramasioami 
\Cheitiar (5), at the bottom of p. 177. 
But if the deed releasing the principal 
debtor itself contains a reservation of re- 
medies against the surety, the release is 

reduced to a mere covenant not to sue: 

< _ 

see 15 Hals, same section. The rule as 


well as the exception are very clearly 
stated in the following passage in Eowlatt 
on Principal and Surety, Edn. 2, p. 260: 

“The doctrine under ■which a surety is dis- 
charged by an arrangement on the part of the 
creditor either not to sue, or to give time to the 
principal debtor, resting as it does upon the 
principle that otherwise a fraud would be com- 
mitted upon the principal, does not apply if it is 
made a condition of the agreement that the 
rights of the creditor to sue or receive the money 
from the surety are reserved; for in that case the 
principal takes the indulgence upon the footing 
that he must continue exposed to a claim at the 
instance of the surety, and the arrangement be- 
comes one the observance of which does not in- 
volve the suspension of any right of the surety. 
The surety is therefore not discharged.” 

The principle is this: if a creditor 
agrees to discharge the principal debtor, 
it would be a breach of the agreement so 
entered into, for the creditor to pursue 
his remedy against the surety, for the 
latter would in his turn enforce his 
remedy against the principal debtor and 
thus the creditor’s agreement to discharge 
would be rendered inoperative; but if 
the very agreement to discharge the 
piincipal debtor contains a reservation 
of rights against the surety-, the agree- 
ment cannot operate as an absolute re- 
lease, for the obvious reason that the 
principal debtor has notice that the 

6. A I R 1023 Mad 310=72 I C 194. 


creditor’s remedies against the surety 
are preserved and that the latter’s right 
of recourse against him is not extin- 
guished. The following passage from' 
\Ylnte and Tudor expresses this idea very 
clearly and concisely: 

“A release, with a reservation of rights against 
the sureties, operates ns a covenant not to sue 
between the creditor and tlic debtor and does uotj 
release the sureties. And language importing an^ 
absolute release may be construed a*- a covenant 
not to sue the principal debtor, when that in- 
tention appears, leaving the debtor open to any 
claim of relief at the instance of his sureties: 
White & Tudor’s Leading Cases in Equity, Vol. 2, 
p. 554”: 

see also Murugappa Mudali v. Miinu- 
sioami Mudali (6), and the note to S. 135, 
Contract Act, in Pollock and Mulla’s 
commentaries. 

In this case there is such contract for a 
reserve against the surety, and it is the 
exception and not the rule that applies. 
I cannot therefore accept Mr. \ enkata- 
chari’s contention that the surety’s liabi- 
lity became extinguished on this ground. 
But the third contention of Mr. Venkata- 
chari, the one accepted by the lower 
Court, must prevail. By the terms of 
the order jDassed on the arrangement 
come to by consent, Konammal was given 
two months’ time for the payment of the 
balance of the amount declared to be 
due. For the surety it is contended that 
this giving of time has had the effect of 
discharging him. Can this compromise 
be regarded as having been within the 
contemplation of the surety when he 
executed the security bond? He agreed 
under it to pay whatever amount might 
be found due; that is to say, the pay- 
ment became due on the date it was in 
due course ascertained. It was held in 
Mahomed Ali v. Lalcshmi Bai (7) that a 
compromise providing for the payment 
of the decretal amount by instalments 
had the effect of discharging the surety, 
the test laid down being, is the com- 
promise consistent with the obligations 
which the surety had undertaken to dis- 
charge? Kemp, A. C. J., observes: 

“His (surety’s) rights against the debtor are 
prejudiced by this compromise, and, I think, it 
can fairly be said that such a compromise was 
not one which was contemplated by him when 
he entered into the suretyship.” 

There are observations in the judgment 
of Kemp, Ag. C. J., to the effect that the 
very fact that the decree was one passed 
on consent had the effect of releasing 

6. A I R 1920 Mad 216=54 I C 758. 

7. A I R 1930 Bom 122=124 I C 2z7=54 Bom 
118. 
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t’fiO f :iiic-u<y so ul t’nat [ 

(! iil'oi ('nt. vif’W f>n i’liis j'oinl-, huf, 
,i :yyrr“ i! an a rra nyr-r inn (■ |)ruvi(1(*H 

|for i'OTt'‘< ! p;'\!feiit ci lor ♦ Im ;\ trK)un i. 
jl)e{ny p:ii<l l)y i nstM lrnont s, tho Kiiroty is 
flisch ii’y'efl ti'oin iii< o'hl i;iu tioii : Al'thul 
\Craff >or V. M<r,iiut ! al, A. f. Ji. 10-27 Cn/. 
23-0, ano // lliflul: piastfrl (Sj, 

supf'iort ll'.is \-io\v. O'hc ()})s^n-val.ioiis of 
Rankin, G. J . , i n .// / / \' . J (^har u ' lA'.]) 

alre.idy citod are oOiter. fn an o!<( Kua,- 
lisli casf’, ri(ur<ij / cl A v. Po'/t'cr (0), hc'avd 
by four -fiK'lyfjs, the headnole rutis thus: 

Ha pliiiililf :u*(;cj'(^ from t}i<* )>rirKi|'al flo- 
fr-nd.irit a Ih* him time 

for payinaat hy iu-.falmont-^. he thereby dia- 
Ciiarj'es the h;»il, iinle-a; the\ are parties to the 

arran.^emcul.'’ 

Git)l)s, 3., rthserves; 

I y. .IS tue con ii>el in tbcciU'^e in tlio Court of 
Ki n,L; s I -ench in wiiich it lately v. as lulod llrat 
h> giving .a cognovit payable by instalments the 
hails v.eie discharg» d, by analogy to the cases 

whore a. creditor, by giving time to’tbe pri ncipa 1 , 
discharges the surety.” 

The I’rinciple that a contract l)y a 
cieditor to giiv(3 time to the principal 
(lehlor (libclia.rges the surety is well re- 
cognized. The reason of the rule is this; 
the surety is entitled at any time to re- 
gime the Cl editor to call iijion the prin- 
cipal debtor to pay otf the dcl^t or him- 
self pay oil the debt and when ho has 
paid it oil he is at once entitled to sue 
the principal debtor; and if the creditor 
has hound himself to give time to the 
jirincipal debtor, the surety cannot do 
either the one or the other of those 
things until the time so given has ela.psed : 
see IlouHc v. Bradford Banhing Co, (10), 

and White and Tudor’s ijcading Cases in 
Equity, Vul. 2, p. ,039. 

Mr. Sesha Ayyangar argues that in 
this case also the rule does not apply, as 
theie is a contract for reseiA e against 
the surety. The question is: Is there 
any reservation of rights as contended? 
If the arrangement, which said that 
Konarnnial was given two months’ time, 
had also pro\ ided that Goundar could 
proceed against the suri'ty in the mean- 
time, there w^iuld then h<'i\’o boon a rc- 
sci\<ition and Mr. Sesha Ayyangar’s con- 
tention would have been right. But the 
consent orrlor, far from Cf)ntaining any 
sucii icsorvation, says in terms that only 
in the o\'ent of Ivonamma.l failing to pay 
within ihc two months, the surety could 

H. (10 Jit) 120 I C br>‘2. 

‘J. 4 Tiiunton •!." 1, 

]0. (IH-Ji) 2 Ch i) 75. 


1)0 pro'^'cedod against. The facts of the 
present case bring it within the rule as to 
the givifig of time and not the exception 
relating to the reservation of rights. I 
must uphohl therefore the third conten- 
tion of tie) surety, and, agreeing with 
the lower Coin-t, hold that he is not 
liable, fn the result the appeal fails 
and is dismissed with costs. 

Belli a, J . — I agree that we must up- 
hold the learned District Judge’s order 
lor the reasons given by him, tliat by the 
consent order inade between plaintiff 1, 
Konammal, and defendant 1 on 10th 
Heptemher 11)2^1 time was given to 
Konammal to ])ay tlio balance of the 
Rs. 20,000 lived for mesne profits and 
tJiat Mierofoi'e tiio suiady was discharged. 
The learned District Judge has said that 
this is S') under S. 13d, Contract Act. 
Mr. Sesha .‘\\ yang:ir is right in conten- 
ding that S. J3o, Cv'n tract Act, does not 
apply to this case. Tins is not a case to 
which the provisif)ns of the Contract Act 
directly apply. JUit Ss. 133, J3I and 
130, Contract Act, and some of the fol- 
lowing sections (unbofly equitable prin- 
cijiles which have long been established 
in England, and I have no doubt that a 
surety can claim the protection of these 
])rinciplcs in such proceedings as those. 
So long ago as 179f) in lieefi v. Barrington 
(ll) a creditor gave time to the principal 
debtors, and, when tliey did not pay in 
the time so given, instituted an action 
against tlie surety: the surety preferred 
a bill in the Court of Chancery praying 
for an injunction that the action should 
be stayed, and Tjord Ijoughborough, L. C.^ 
held that he was clearly entitled to such 
an injunction on the ground that his 
rights had been interfered with behind 
his back hy granting time to the prin- 
cipal debtors. That principle — tliat the 
granting of time \vithout the consent of 
the surety to his principal discharges 
tlio surety in such a case — has been 
reiterated very many times. But, as 
Mr. Sesha Ayyangar pointed out, there 
is one exception to it. If, though time 
is granted by the creditor to the prin- 
cipal debtor hy agreement with him, 
nevertheless under that agreement the 
creditor’s right to proceed at once against 
the surety is reserved, then, as i>ointed 
out iiy Pago Wh;od V. C. in Webb v. 
llciDiU (1:0, the surety is not discharged, 

hV’GTII.S) 2 Vos 51.3. “ 

12. (1H57) 3 K J 4‘^S. 
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suggests 

on 10th 
that the 
paid to 


the reason being obviously that the 
creditor may proceed at once against the 
surety and the surety in his turn may 
proceed at cnce against the ])rincipal 
debtor. ^^Ir. Sesha Ayyangar 
that this is such a case. 

In the consent order made 
September 1926 it is provided 
balance of Rs. 10,000 shall he 
tlie petitioner, i. e., defendant 1 by 
Konaminal within a peiiod of two 
months: in default the petitioner shall 
take execution proceedings against the 
immovable property charged as security. 
Mr. Sesha Ayyangar urges tliat we should 
interpret that as meaning that, although 
defendant 1 was not to proceed against 
the principal debtor, Konaminal, for two 
months, his right to proceed against the 
surety at once was reserved. In my 
opinion it is iiij possible to intei'TU'et the 
order in tliat way. The order gives two 
months time to Konarnmal and provides, 
not that defendant 1 may at once pro- 
ceed against the security, but that he 
may proceed against the security in de- 
fault of payment by Konamraal within 
those two months. It is clear therefore 
I think that the right of the creditor to 
proceed at once against the security or 
the surety in spite of time being given 
to the principal debtor was not reserved 
in this case, and the exception to the 
rule in regard to granting time to the 
principal debtor does not apply here. 

Mr. Sesha Ayyangar however contends 
that in this case there was no extension 
of time, there was really no giving of 
time at all to Konaminal. It is quite 
true that we have not in this case a 
definite time fixed by contract which 
was afterwards extended. But does that 
take this case out of the rule about the 
giving of time ? What the sureties 
undertook in this case was to discharge 
out of the property which they gave as 
security and, if that was not enough, to 
discharge personally whatever was even- 

connexion 

. ^®cr6e to be made in respect 

w- rpu Konammal failed to pay 

1 . a must mean that they under- 
took to pay what she might be found 
la e o pay and to pay it when she was 
found so liable. Ido not think it is 
possible to attach any other reasonable 
meaning to their undertaking. In this 
particular case it was found and settled 
by the consent order on 10th September 


192G that wliat she was liable to pay 
was Jls. 20,000, out of which Rs. 9,900 
was to be paid from money which she 
had deposited in Court. But, instead of 
her l)eing made liable to pay the balance 
at once, slie was given by the consent 
order — that is in effect by the creditor,, 
defendant 1 two months’ time to pay 
it. It is impcssi])!e I think to suggest 
seriously, when the matter is fully ctn- 
sidered, that tlie sureties were not in- 
juriously afrected by that postponeii-ent, 
by the allowing of two months to 
Konammal after her liability had been 
finally fixed, provided tliat the order 
meant in eficct, as I have no doubt it 
nieant, that tlio sureties or their pro- 
perty could not be proceeded against for 
the balance during llicse tw’o months 
and they in turn could not proceed 
against Konammal during those two 
m.onths. It is obvious that during those 
two mcntiis Konammal would be at* 
liberty to secrete any moveable property 
or to make away with lier property in 
other manner, if she wished to do so. 
And there has been an allegation in thi& 
case that she did during tha.t time draw 
Rs. 4,000 from Court and pub it away 
somewhere. That allegation lias not 
been proved; but at any rate it illus- 
trates the w’ay in w’hich the sureties’ 
interests might be very seriously affected 
by Konammal being given two months" 
time as she w’as in this'ease. 

There is one other point taken by 
Mr. Sesha Ayyangar, to wdiich I may 
refer. He quoted an Irish case. Pro- 
vincial Bank v. Cussen (13) as an autho- 
rity to show that the rule about a surety 
being discharged w^hen time is given to 
his principal debtor does not apply v/heii 
that is done by a judicial act wdth the- 
consent of the creditor. Now^ that, if I 
may say so, is not either fully or accura- 
tely the effect of that case. But I do 
not think it necessary to discuss that 
case at length because it arose in con- 
nexion w’ith bankruptcy proceedings^ 
where obviously very different considera- 
tions apply. And moreover the order,, 
which was made on 10th September 1926 
in this case, though made with the con- 
sent of the creditor, w'as not in my 
opinion a “judicial act” in the sense 
suggested by Mr. Sesha Ayyangar in con- 
nexion with this Irish case. There was 

a comprom ise betw’een the two parties 
13. (1886) 18 L R Ir 382^ 
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cc^ncorned ari.i r.)n tiie diet) of it a por- 
teolU' lawful pi’-'in ise. All that the 
Court hail to do was to ac<*opt tlie coin- 
proiuiso and inalce an order acci)i'd i u.uly. 
d’hero \va- in no sense an adjudi nation 
between the parties. 'L'here is really 
not much meaning in calling that a 
"judicial act,” nor do 1 tiiink it oi any 
use to tr\' to show that for tl'.at reason 
the order so made was not one to which 
tiio principles in ro.^ard to the dischari^e 
of a surety, which we have been discuss- 


in this case, apply. 

That is really sulhcient for the dis- 
posal of this CISC, as woupiiold the deci- 
sion of the learned district Tud^o on this 
objection of a surety. Rut, as my learned 
brother has mentioned, another question 
has been argued before us at considerable 
length. Among the objections raised in 
the surety’s counter-statement in the 
District Court was one to the effect tiiat, 
as Konammal was released altogether 
l)y the consent order of 10th September 
192b, the surety was thereby discharged. 
Oddly enough at first siglit, the learned 
District Judge in enumerating the three 
points actually pressed before him at the 
liearing of the case does not mention that 
objection at all. It was suggested by 

Air. VonkatachaL'i for the surety that the 

% 

leariiod Judge was mist:iken in suppos- 
ing that the surety did not intend to 
press that point in the case. Certainly 
tlio learned ])istrict Judge does not say 
tliat tlio point \v;is given up; l)ut ho does 
not onumerato it among the ]')oints 
l)rc.sse 1 before him, and ho says nothing 
whatovor about it in his judgment. It 
was a point for serious discussion, if the 
surety thought lit to i)ress it, tliough, as 
we have found, lie could succeed on a 
narrower point. Tho words of the con- 
sent (jrdor have ali’eady been (luoted in 
part. On the face of it the order pro- 
vides that KoTiammal should pay the 
balance of Ks. 10, (){)() witliin two montlis 


and that in default of her so doing do- 
lendant 1 should take execution proceed- 
ings against the immovable uroperty 
oilerod as security by bringing it to sale 
in pursuance of tho charge created over 
it. l>ut after that there is another sen- 
tence, which it is suggested is of con- 
sidcrahlo im poiJanco, namely: 


“.‘Ml reliofs whii’h the [telilioner prays for in 
this petition liave keen .settled hy the aforcw.iid 
arrange men t.“ 

Jt is urged tliat, taking those throe 


provisions together, Konammal was en- 
tirely released if she did not happen to 
pay within the two months, and the 
result of that would ho that the surety 
must have been discharged. Now, it 
must ho noticed that the order contains 
no explicit release of Konammal. If 
there is a release, we have to find it by 
implication. And on tho other hand 
there is an explicit statement that in 
default of payment hy Konammal defen- 
dant 1 is to proceed in execution against 
the property charged as security. In 
the aliseneo of any explicit release of 
Konammal and in the facoof the definite 
statement that defendant 1 is to proceed 
against the property given as security 

I cannot interpret the provision that 
“all reliefs which the petition prays for in 
thi.s petition have been settled by the aforesaid 
arrangement” 

as meaning that Konammal was released. 
On tlie other hand we have hero some- 
tliing even more than a reservation of 
the riglit to proceed against the security 
in spite of the supposed release. Even 
if the language of tlie order was clearly in 
its litoral meaning a release of Konam- 
mal, nevertheless, if a right to proceed 
against the charged property or against 
tho surety was reserved, then tho surety 
would not be discharged. Here we have 
sometliing even more serious against the 
surety, namely, an explicit statement 
that defendant 1 is to proceed against 
tho charged property. As my learned 
brother has pointed out, even if by 
agreement there is an explicit release of 
the principal debtor by his creditor, 
when that is combined with a reserva- 
tion of tho creditor’s right to proceed 
against the surety, that does not dis- 
ciiargo tho surety. The olToctof such an 
agreement with such a reservation is 
that the principal debtor agrees that the 
lial)ility of tho surety shall continue 
with tlie corollary that tho right of tho 
surety to exact his remedy in turn from 
the princifial debtor also continues. 
There are many authorities for that, 
such as Kearslctj v. Cole (l 0, Bateson v. 
Golsi)ig (15) and Cargoe v. Jones (lb)* 

Tho principle In'hind both the rule 
regarding tho granting time to tho 
debtor and tho rule regarding tho release 

14. (ISir.) IG Al A W 12S=16 L J Ex 115. 

15. (IS71) TGI' 9 = 41 L J C P 53 = 25 Ij T 
570^::0 \V ll 9-. 

IG. (IS73) G Oh 81=42 L J Ex 6S=2S L T 3C 
=21 \V H 403. 
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of the debtor is the same. If by agree- 
ment between the creditor and the prin- 
cipal debtor without the surety's con- 
sent the surety’s right of recourse against 
the principal debtor is destroyed or im- 
paired or interfered with, then the 
surety's liability goes and the surety is 
discharged. But the reservation to the 
creditor of a right to proceed against the 
surety in either class of cases prevents 
the discharge of the surety, as with the 
reservation the surety’s right of recourse 
against the principal debtor also is pre- 
served. In this case we cannot find, 
when we examine the matter carefully, 
that Konammal was released by the 
consent order of 10th September 1926 ; 
and, even if part of the wording of the 
order had implied that, the provision 
regarding execution against the security 
would make the release ineffective. 
That very probably explains why this 
particular point was not urged with any 
persistence before the learned District 
Judge. But the other point remains, 
that time was given to Konammal and 
thereby the surety was discharged. I 
agree that this appeal should be dis- 
missed with costs. 

P.R.S./r.k. Appeal dismissed . 
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Karuveepil Ahammad Kutty and others 
— Defendants — Appellants. 

v. 

Kottakkat Kuttu — Plaintiff — Respon- 
dent. 

Misc. Second Appeal No. 123 of 1927, 
Decided on 18th August 1932, against 
order of Sub-Judge, South Malabar, D/- 
23rd March 1927. 

(a) Civil P. C. (1908), O. 20, R. 7— Decree 
— Date. 

The date of a decree is not the date on which 
it is actually drawn up but the date on which 
judgment is pronounced. [P 318 C 1] 

^ (b)- Limitation Act (1908), Art. 182, 
Cl. (2) — Partition suit — Preliminary decree 
and appeal from such decree — Final decree 
passed pending appeal — Limitation for ex- 
ecution of final decree is from date of final 

' not date of appellate order from 

preliminary decree. 

A preliminary decree was passed in a partition 
suit. An appeal was filed from such decree. 
While the appeal was pending the final decree 
was passed on 30 h September 1919. The ap- 
pellate order from the preliminary decree was 
delivered on 20th March 1923. Application for 
execution of final decree was filed on 24th March 
1925. 

Held: the limitation for execution of the final 


decroc was from the date of the final decree i. e. 
30th September 1919 and not from the date of 
the appellate order from preliminary decree and 
that the application was barred by time: *1 I li 
1927 Pat 215, Diss from; 33 All 2G4 {P C), 

[PSlS Cl 2] 

(c) Limitation Act (1908), Art. 182. 
Cl. (4) — Scope. 

A decree which has already become barred bv 
limitation cannot be revived for purposes of exe- 
cution by a subsequent amendment: A I R 
1920 Cal 7G9 and AIR 1924 L,ih 329, Rcl on- 
A I R 1929 Cal G50, 7iot Foil. [p 318 C 2] 

K. P. Kesava Menon and K. Kutti- 
krtshna Menon — for Appellants. 

P. Govinda Menon — for Respondent. 

Judgment. — Defendants 2 and’the legal 
representatives of defendant 9 are the ap- 
pellants. This civil miscellaneous second 
appeal arises out of an application for 
execution made by the decree-holder in 
O. S. No. 105 of 1914 (Parapanangadi Dis- 
trict Munsif’s Court) to execute a parti- 
tion decree. The question for decision is 
whether the application is barred by 
limitation or not. The facts are briefly 
these: In O. S.. No. 105 of 1914 the 
plaintiff-respondent obtained a preli- 
minary decree for partition on 18th 
April 1918. The decree was confirmed 
in appeal on 31st March 1919 by the 
first appellate Court and on 20th March 
1923 by the High Court. On 18th April 
1918 the plaintiff applied for a final de- 
cree and on 30th September 1919 a final 
judgment was pronounced. As the re- 
quisite stamp papers were not supplied 
in time the final decree was drawn up 
only on 14th December 1924. As the 
decree must bear the date on \vhich the 
judgment was pronounced the decree 
that was drawn up in 1924 bears the 
date 30th September 1919. The plain- 
tiff decree-holder put in an execution 
application E. P. No. 502 of 1924, but 
that petition was not pressed and was 
consequently dismissed. The 'petition 
out of which the present proceedings 
arise. E. P. No., 544 of 1925 w’as filed on 
24th March 1925. It will be observed 
that the present petition as well as the 
previous one has been put in more than 
three years after the date of the final de- 
cree and the question is whether in the 
circumstances these petitions .are time 
barred. 

It w'as argued before the District 
Munsif that the period of three years 
for executing the decree in this case 
under Art. -182, Cl. (2), Dim. Act, should 
be calculated from the date of the High 
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C<')urt.’s jinJ tlr.it tiiorefore Mio 

]-of.i ail' fxjt- (miip hari'C'd tluuiL;li 

they I'iP In ! ]>. rta* yp.irs from 

the (A lii<j (Icfiuf wliicli is the 

one ii'i's. >*-n: 111. !<» !-c ('Xtau'eh, He did 
II -le-.a-j-! Liiis ai' innent hut hei('l that 
the t’ !'.:<■ fi r (•xeeiition hr'Oa.n to inn 
tro’ii t;>^' -•Itile of th(' final dc'crpc. On 
ajipeal the le;iJTied Sn hord i nato Jud.ao 
<aiir;e to a caoitrar y coneiusion and lie Id 
tliat thcj hjiio he<;an (o run from the 
diite oi I ho Hi, dll Court’s fieeroo and that 
thcretore, t ho a p[)l icail ions aia^ iiot time 
barred. ilo held (h.at the applications 
are not time-liarrcd for anothei' I'casoii 
also, t have already stated tliat tiie linal 
(fcereowa.s parsed on d(hh. He])lemher 
Idld. Hut on Gth I'eemiiher I'diJ-l it 

WiL.s ameiuledt a.s ]ier ouho' mi JH A. 

No. H2-Hj of HJ'di. lb was contended he- 
loie the learned Siihor<] inato a ndde that 
tiio decree liavind been amended on Gth 
December H)24 the deci ee-holder has 
dot tloeo years’ time to execute the de- 
erec.' !iom the date of the amended de- 
creo under Art. iS2, 01. ‘ (l), (dm. Act, 
and 1 liat, therefore, the applications are 
within tinna This argument was ac- 
cer*ted hy Hie learned Subordinate Judge 
and on this ground also he hold that the 
ap[>i iealions were not time barred. An- 
(>ther ixiint was also argued before the 
learned Su hoid i naf e Judge and that was 
that the final decree in this case was 
drawn uii only on 14tli December 1924 
tliat till then there was no decree \N'hich 
could have lieen execufed and that the 
potitionm- had therefore three years’ 
time from 14th Deecmher 1924. 

The decree that was drawn uf) in 1924 
heai’S the date 30th Siifitomhcr 1919. 
Thu learned Suhordiuati? Jmlgo did not 
express any definite ojiinion upon this 
point. Hut a.s the argument is obvi* 
ously untenable, it was not pressed be- 
fore me by the loariu'd counsel for the 
resjiondent. And so, the two ])oints 
arising f‘>r dctei*minatioii in this second 
a[j])^‘al ale: (l) whotlier the period for 
tl.e exe(mti(>n of the decree should bo 
calimhittul from the d:ife of tlie High 

Court’s (h creo (i. e. 2Ulh IsIavcU 1923), 

or from the dat(^ of the final decree (i. e. 
30th ^’(‘ptemher 191!)); (2) whether time 
in this (Vise cun he calculata'd under 
Art. l-Lh (d . ( D, Him. .'\( t, from the date 
of the ;um» mha] dee.rei). 1 shall first 
deal with tlui (iuestion with reference tv) 
Art. 1-2. (9. (2), Jdm Act. I’uder thi^ 
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clause tlio f)oriod of the prescribed three 

years is to l)o calculated from: 

“('vboro tlici'c h been an appoal) the date of 
final (b.‘ci*'o v)i' order of the appellate Court ortho 
witb'liMWal of the appe.il.” 

It is argued for the appellant that since 
there has been no a[)i)eal against the 
linal decree time for execution should be 
calculated fioni the date of the final 
decree which is the decree sought to 
he ('xecuted and not from the date of 
the II id ii Court’s di'crce passed in ap- 
peal against tlio preliminary decree. On 
the otli{*r hand, the respondent contends 
that thoic is nothing in the wording of 
Cl. (2), Art . lv''''2, to show that t he appeal 
theiein leferreu to is an appeal against 
the deciee sought to he executed and 
since there has been an appeal in the 
present case, tlmugh not against the 
final decree, tlie date of the linal dis- 
posal of the appeal should be the 
date from wliich tlie pciiod of limi- 
tation should be computed. In sup- 
port of this view it is urged that the 
appeal against the iirelim inary decree 
may imperil the decree sought to be exe- 
cuted and the legislatuie therefore has 
dclilierately extended the period by fixing 
the date of the disposal of the appeal as 
the date for calculating the period of 
limitation. It is somewhat curious that 
this question has not arisen for decision 
in any of the High Courts with reference 
to the execution of a partition decree. 
But the question arose in Sornar Singh 
V. Deonnndan (l) in connexion w’ith the 
execution of the final decree in a mort- 
gage suit in which an app.eal had been 
filed against the preliminary decree. 

In that case a preliminary decree in 
a mortgage suit was passed on 23rd 
August 1921 and there was an appeal 
against that decree to the ITigl\ Court. 
During the pendency of tiio appeal the 
mortgagee decree- holder obtained a final 
decree for sale on 28th October 1922. 
The appeal to the High Court against 
the preliminary decree w’as dismissed on 
29th October 1925. The application for 
execution w’as made on 2nd February 
192(). The judgment-dehtv^r contended 
that the apjilieation w’as barred by limi- 
tation. It was held bv the learned 
Judges tluit limitation ran from the date 
of the final di^p('•sa.l of the appeal by 
tlu) High Court and that therefore tho 

1. -A I K iev>7 Vat 2KS— 102 IC 811=0 Pat 
7 SO. 
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ai^plicatioD for execution was witiiin 
time. This decision is strongly relied on 
by the learned counsel for tlio respon- 
dent. If the decision correctly lays 
down the law, there can be no doubt 
that it may bo applied to this case. The 
fact that the decree in that case was 
passed in a mortgage suit while the pre- 
sent one was passed in a partition suit 
does nob make any difference with regard 
to the application of the principle. The 
appellant's learned counsel argues that 
this decision does not lay down the cor- 
rect law. 

The conclusion arrived at by the 
learned Judges in Somar Singh v. Deo- 
nandan (l) is based mainly on two con- 
siderations: (l) the wording of the clause 
and (2) a decision of the Privy Council 
in Asalifaq Hussain v. Gauri Sahai (2). 
I shall first consider the Privy Council 
decision and see whether it supports 
the principle extracted from it by the 
learned Judges. To appreciate the de- 
cision it is necessary to state the facts 

of the case. These appear in the head- 
note as follows : 

A decree for sale on a mortgage was passed 
against several defendants jointly on 55th 
August 1900 and made absolute on 2l8t Decem- 
ber 1901. As against one defendant however 
the decree was ex parte, and it was set aside as 
against her on appeal on the March 1902. Sub- 
sequently, a decree was passed on the merits 
against this defendant on 15th August 1902, and 
her appeal was dismissed by the High Court on 
16th November 1904 and as against her that de- 
cree w-as made absolute on 27th November 1905, 
An application for execution was made against 
all the defendants on 21st December ]905,°based 
on the decrees on 25th August 1902 the 15th 
August 1902, the 10th November 1904, the 21st 
December 1901 and the 27th November 1905.” 

The defendants contended that the de- 
crees of 25th August 1900 and 2l3t De- 
cernber 1901 were time. barred. Prima 
facie the application was barred by limi- 
tation. But their Bordships of the Privy 
Council held that the decrees of 25th 
August 1900 and 16th November 1904 
were steps in granting the plaintiff the 
relief to which ho was entitled. The 
latter decree supplemented and comple- 
ted the former and for the first time 
justified the plaintiff in applying for the 
joint execution of the decree. Time un- 
dei the Limitation Act began to run 
fiom tho date of the latter decree, or 
rather from the date on which it was 
made absolu te, the 27th November 1905, 

2. (1911) 33 All 2G4— 33 I A 37=9 IC 975 
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a.ud consequently the apfilicatioii was not 
barred. From the reasoning adopted by 
tbeir Loid snips it does not apf^ear to me 
that this case can be used as an author- 
ity for the position contended for by the 
appellant. Their Lordships do not say 
thc\t time sliould lie calculated from 
16th November 1904 (or ratlier from 
27th November 1905) because this is tlie 
date of the final decree of tho appellate 
Court, but what they say is that time 
should be calculated from that date be- 
cause : 

“ It was tbeu for the first time that the Court 
granted a complete decree to the respondent.” 

According to their Lordships the plain- 
tiff was entitled to get a joint decree 
against all tho defendants. But owing 
to an irregularity in procedure the de- 
cree which he obtained against one of 
the defendants was set aside and ulti- 
mately a decree was passed against that 
defendant. Their Lordships point out 
that the decree dated 15th November 
1904 was the second step in granting to 
the plaintiff tiie relief to which he was 
entitled, tho first step being the original 
decree of 25th August 1900. Considered 
in this view, the decree of 16th Novem- 
ber 1904 : 

“ Supplomented and completed the decree 
granted on 15th August 1900 and for the first 
time gave to tho plaintiff that which alone 
would justify him in applying for the joint 
execution to which ho was entitled.” 

Viewed in this light the decree which 
the decree-holder in that case was exe- 
cuting was an incomplete decree of 25th 
August 1900 completed by the decree 
passed on 16th November 1904 and time 
was calculated from the date when the 
Court granted a complete decree to the 
decree-holder. In the present case the 
decree-holder had obtained a complete 
executable decree on the date of the final 
decree. Speaking with the greatest res- 
pect I do not think the decision of tho 
Privy Council in Asalifaq Hussain v. 
Gauvi Sahai (2) has been correctly ap- 
plied by the learned Judges of the Patna 

So7fia7' Singh v. Deonan- 
dan (1). Now coming to the first ground, 
no doubt the wording of the clause as it 
stands supports the conclusion arrived 
at by the learned Judges. But I think 
it is wrong to interpret the clause in this 
way ignoring the context in which it ap- 
pears. There can be no doubt that un- 
der Cl. 1 the period for the execution of 
a decree is three years **from the date of 
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tiic or fn’dcr.” cloatly li’ieans 

liorn tlio (lalo ol tliodt'oioe or order lluifc 
i-‘ soui’.hi to lu oxojulcd. Then caanes 
Cl. (L'j which s:i>s: 

“tvAieio tl ■•!(; Ik'^ hffii ;iii :*pj-o 1) lliechitoof the 
Imi 1 1 r- e of Ol dor * ’ 

A|>r>cal frojo what decree or order? 
Surely, n| 4 )cal lia)in t I'.o dt'.cree or order 
sou'.dit to 1x3 cxecutr'il. This seorns to 
me to he the only i iiCo lu eta I ion jmssi- 
hlc Iniv i ny rc.L;ai’d to I lie context in which 
the clause stonds. In the present case 
,1 hero has heen no appeal against the 
^iinal decree winch is t h-' decree sought 
to 1.(3 executed and fhcio-foro time should 
DC computed d(.m (he date of the (inal 
jdecrce. It was argued for the respon- 
dent that the final decree is imperilled 
hy the ajipeal prefeirod agaiiist the pre- 
liminary decree and in case of his sue- 
cess in the .appeal the hnal decree will 
have to he altered. True; hut nothing 
stands intlio way of the jiarty concerned 
applying for tlie passing of a fresh final 
decree in accor lanu o with the appellate 
decree; .and this I heliovo is what is 
generally done when after the passing 
of a final decree hy the first Couit dur- 
ing t!ie pendency of (hcai>poal tlic a]3- 
pclhitc Cciirt ulfima.toly interfered with 
the preliminary decree. f am not satis- 
tied that there is much suhstance in the 
ai'g'^-uicii t ihat the final decree is irn- 
])crilled hy the decree that may ho passed 
hy 'tlic- apiiolla.to Coind in the apjieal 
against tlio prcl iminary decree, and that 
therefore the time should he calculated 
only trom the date of the aj^jicllatc de- 
cree. 

l\Ir. Kuttikrishna i\rcnon, on behalf of 
the ap|)cllant has lironglit to m\' notice 
vari.ms cases, such as J<\ilciy ('hand v. 
Dado (dioran (g), VrofuUn Knynar lUisii 
V. Mt. Sorojh'ola A. 1.11. 1931 

C'a/. 33*2 at 331 ; Jiroji v. lio media ndra 
(4). Shco Pro.^ad v. AnnidJi SinaJi (5), 
NarafiiiKjh SeiraJc Sinrjh \\ MadhoDa.s 
(0) and Muikh llaj v. Gurditia Shah 
Ilarirdiand, A. I. Ji. 1929 Lah 283. 
CJenerally staled, in those cases it was 
lield tliat api)oals from orders refus- 
ing to set asi(l(3 ox pai’le dceiecs are not 

1 1 as aiipeals from the de- 
crccs themselves and therefore cannot 
he availed of hy tlio dccrco-holder to 

“ A*rir~i‘J27 C\U Toi=yoTll3 ~4GG='5T'c’ai 

10.^j*2. 

4. (18'J2) 10 Boin 12T 
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save his application to execute the de- 
cree from the bar of limitation under 
Art. Ic82, Cl. (2). These cases do not 
apply to the present case inasmuch as 
there were no appeals in these cases 
against the decree sought to be executed. 
h"or the above reasons, 1 am of opinion 
that in the pi’esent case the period of 
limitation should not ho conij)uted from 
the diite cd the High Court’s decree on 
20th i\rarch 1923, hut should be compu- 
ted fj'om the date of the final decree on 
30th Soi)tcmher 1919. 1 think this con- 

clusion follows from a true interpretation 
of Al t. 1.S2, CL (2), Lim. Act, having re- 
gard to its context. 

The next (juestion is whether time can 
bo computed in this case from tlie date 
of the amemled decree. Art. 1§2,C1. (4), 
prescrilies (wlicre the decree has been 
amended) the date of the amendment” as. 
the starting point for limitation. Here 
again, if you rely merely on the express 
language of the clause, the respondent’s 
contention should be upheld. In the 
present case before tlio amendment the 
doerco had become admittedly barred. 
If the literal construction of Art. 182, 
Cl. (4) is to be accepted, then it would 
enable the decrcc-boldor to execute a 
barred decree, but I cannot believe that 
this result was intended by the legis- 
lature to follow from this provision. In 
liahiudd in v. Bam Kanai Sen (7) it was 
hold that 

“a clocrec which is cai able of execution and is 
not executed within three ^eil^s from its dato 
hccoinrs dead and cannot bo revived by a subse- 
quent application for aincndnicut.” 

To the same crfcct is tlio decision in 
Jhamman Lai v. Daulai liain, H. I. IL 
1924 Lah. 329. As against these deci- 
sions I\Tr. Govinda Alenon for the res- 
pondent relies upon the following obser- 
vations in Diirga Prasad Das v. Kedar- 
natli Naijok, A. I, IL 1929 Cal. 050 in 
suppoi t of his contention that tho start- 
ing point of limitation is tho dato of the 
anunided docrco: 

“Whore tho legislature has provided that tho 
time from v.hieh pciiod of limitation for execu- 
tion of a decree should begin to run whore a de- 
cree has heen amended, is the date of amendmont 
it is not for the C’ourt of execution to inquire 
whether the orij^iinal decree was eapahlo of oxc- 
cutionor whotlu'r for any other reason tho 
Court was wrong in making the order for amend- 
nieni of the decree. “ 

1 agree that is not the duty of an exo- 
cut ing Coiii t to consider whether tho 

n 
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amendment has been properly made, but 
it has to decide whether the application 
is barred by limitation or not. I do not 
think it necessary to discuss this decision 
any further as it runs counter to the 
previous decision of the Calcutta High 
Court itself, Bahi’uddin v. Bam Kauai 
Sen (7), already noticed; and as in that 
case when the application which was said 
to have been barred was filed there was 
already an execution api^lication pending 
which w’as within time. The final decree 
in the case was made on 8th May 1924 
and the first application for execution 
was filed on 7thMayl927. In the course 
of narrating this facts of the case the 

learned Judges say: 

“It is unnecessary to mention that the execu- 
tion was asked for of the amended decree in con- 
tinuation of the application presented in Court 
on 7th May 1927.” 

In this view the learned Judges’ con- 
clusion that the execution application 
was not barred by limitation seems un- 
objectionable whatever may be said 
against their observations quoted above. 
In my opinion a decree which has already 
become barred by limitation cannot be 
revived for purposes of execution by a 
subsequent amendment. I must not 
fail here to point out that the appel- 
lant’s learned counsel objects to the res- 
pondent relying on the amended de- 
cree for the reason that no notice 
was given to his client at the time 
when the amendment was made. The 
amendment of the decree was not 
relied on in the first Court as a ground 
for saying that the applications for exe- 
cution were not barred by limitation. 
The point was taken for the first time in 
the appellate Court and the learned 
Judge has not anywhere in his judgment 
stated that notice of amendment was or 
was not sent to the appellant. In_the 
view I take that the amended decree 
cannot in the present case form the 
starting point for limitation there is no 
need for considering whether the notice 
of amendment was as a matter of fact 
sent to the appellant, and if not whether 
the amended decree can be relied on to 
save limitation. In the result I set aside 
the decision of the lower Court and res- 
tore that of the District Munsif with 
costs here and in the Court below. 

P.R.S./k.S. Appeal alloived. 
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Burn, J. 

T. B. Kesava Reddiai — Betitioner. 

V. 

Tahsildar of Polar and another — 
Opposite Parties. 

Civil ]\Iisc. Pctn. No. 4883 of 1932, 
Decided on 25th October 1932. 

(a) Specific Relief Act (1877), S. 50 — Writ 
of mandamus. 

The fligh Court has no power to issue a wrifc 
of mandamus. [P 319 C 2] 

(b) Specific Relief Act (1877), S. 45 — High 
Court’s power to issue mandatory order — 
Scope. 

The High Court has poNver under S. 45, Specific 
Relief Act to issue a mandatory order to public 
servants and to others to do specific acts within 
the local limits of its Ordinary Civil Jurisdic- 
diction but not against the Governor in Council 
nor against the Governor acting with ministers: 
A I H 19S0 Mad 896, Ref. [P 319 C 2} 

A. V is^oanatha Ayya^t — for Petitioner. 

Govt. Pleader, K. Bhashyavi Ayyanejar 
and T. PI. Srinivasan — for 0pp. Parties. 

Order. — The prayer is that tliis Court: 

“should be plGo.,sed to issue a writ of certiorari to 
the Election Officer .... and to direct the 
said oflicer to include my name in the list of 
nominated candidates and then to proceed to 
hold the election. . . .” 

This is obviously a prayer for a direc- 
tion w'hich would be suitable in a writ 
of mandamus, but is quite inappropriate 
in a writ of certiorari. This Court has. 
no power to issue a writ of mandamus; 
(S. 50, Specific Belief Act). The petiJ 
tion must therefore be dismissed. v-More-’ 
over, the relief sought is only nominally 
against the Election Ofiicer; it is in 
reality against the Government who by 
their Order in G. O. No. 3810 L and M 
Mis., dated 24th September 1932, can- 
celled the order of the Election Officer. 
Polur, accepting the nomination papers 
of the petitioner, and further directed 
under B. 35 (l) of the Buies for the 
election of members of Local Boards, 
that the petitioner’s name be excluded 
from the list of valid nominations and 
ballot papers. This Court has pow'er 
under S. 45, Specific Belief Act, to issuej 
mandatory. orders to public servants andj 
others to do specific acts within thej 
local limits of its ordinary civil juris-j 
.diction, but not against the Governor in! 
Council S. 45, Proviso (f), Specific Belief! 
Act nor against the Governor acting, 
with ministers: Venkataratnam v. Secy.\ 
of State (l). That in my opinion is a! 
sufficient reason for me to decline to 


1, A I R 1930 Mad 896=128 I C 851=63 IMad 
979. 
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.TaC 1':S()N AN!) MorKA'T'P, JJ. 

Officu^l Tj'ij in (f a for of P^rJlory PUcc- 
tric Sii )•]'(}/ (\). Ijhl . — A j)|)ol la nt. 

V. 

K i' n ‘i i ror,i Ho iroothmnl — Uospondont. 

A[»j)^' I Ko. :2!'d of l')ecidcd ou 

Tddi S'lptomhor IMd-J, :ip,ainsb order of 
3)ist. Jud'.p', I'olla.ry, !)/- Llbh Deconiher 

(o) Cf^mpany — Mere entry of share- 
Violtler’tj name in company’s register does 
not amoi:nt to allotment — Companies Act 
(1914);* S. 40. 

All .ipplicalion for share.^ is an offer and Hko 
any other olfer must not only bo acri'ptcd but tho 
acceptance must he cominun icatc 1 to tho person 
inakin" the oITer. TTcmce a mere entry of a shaio- 
liol<h*r‘s rianio in the enmpany’s register is in- 
Futiwient to cstahlish that an allotmont of 
slnucs has in fact hocn inulo; In re {’nircrsil 
Jjarkhi'} Car prrati!>n, (I'-'h?) 3 Oh. A 40. Jfel. 
on. [P3-20C2] 

(b) Interest — Money had and received — 
Interest is payable only from date of de- 
mand — Interest Act ( 1 83 0), S. 1. 

^J’bc provisions of the Interest Act are all com- 
prehen-ivo and inloresl o.in only ho allowed in 
accordance Ihofowith. Jfcnco intore-t for money 
had and received can he recovered only from 
date of demand of tho amount; A. I. H. l'.);^0 
Mad. 7-27. lirf, [V 321 C 1] 

V. S. NayasiynJiacho yi ay — f(.)r Appel- 
1 n t . 

C. S. Veuko f'lrharin r and L. Krishna 
])n.%s — for Ivcspondcnt. 

Mor.JcrAl, J. — The relevant facts in 
thic appeal are that the rosiionclont’s 
firm purchased llO sharoa in the Bollary 
J'iloctric Supply Co., Ltd., at some time 
])rovi(Mis to i Ith October 1:1*25 and that 
on that (late on behalf of his firm tho 
respondent dopositod Rh. LplOO with tho 
€om]).any in respect of IdO more shares. 
Tho afiplication for 110 shares, l^lx. 1, 
<latod i Uh October 1925, contains the 
words * I request you to allot ’me” 
140 shares. No share cortificato \Ya9 
admitfaMl ly issued in respect of the 
140 shares nor was a letter of allotmont 
sent. Tlio company went into liquida- 
tion on a dale suhsoquont to 14th Octo- 
ber 1925, and tho ro.sjioudont now calls 


upon t!io OO'icial Ijicpiidator to refund 
the Rs. l.lOO hocause no allotment of 
slm.res luid heen made to him. The 
(Jhicial Tiiquid.itor contends that there 
was such nn allotment. Tlie learned 
District Judge found after an elaborate 
exajuination of tlie facts and the docu- 
ments that there was no allotment. The 
short point is: was there an allotment? 
Tl'.o respondent tiled an affidavit setting 
out the aliovo facts. No counter-affi- 
davit was filed. At the hearing two 
witnesses were called. The respondent 
(tlioro tho ])etitioner) examined one 
S. M. II iissain, once iManaging Director 
of tho l^ollary Llocbric Supply Co. He 
stated that the !\rembors’ Register, 
Lx. 2, which purported to show that on 
14 til Octol)er 1925 140 shares were al- 
lotted to the respondent could not in 
in fact ho relied upon, as the rubber 
stamp of the company was not placed 
upon tho respondent’s page nor did it 
appear on Lx. 3, the Mcrnhois’ Register. 
The appellant examined a clerk of the 
company who states that although the 
allotment wuas authorized hv th 0 l\lanag- 
ing Director and tlio entries made in 
Lx. 2 tho applicant was not notified of 
tho allotmont” The appellant relics on 
S. 40, Companies Act: 

“Tho rogister of mombors shall bo primii facie 
cviilcuco of any mattor^i by tliis Act directed or 
autbori/.ed to bo insertod thoioin” 

and argues that Lx. 2 raises a presump- 
tion of allotment which tho respondent 
(who did not give evidence) has not re- 
butted. The respondent could of course 
have heon cross-examined on his affi- 
davit hut tho apiiollant did not give 
him notice to appear for this purpose. 
Any presumption under S. 40 was clearly 
rebutted by tho ovidonoo of tho above 
two witnesses. But apart from this 
aspect of tho case there is ample autho- 
rity for tho proposition that tho mere 
entry of a share-holder’s name in the 
company’s register is insufficient to 
csbahlisii that an allotmont of shares 
was in fact made. An application for 
shares is an oiler and like any other 
oiler must not only ho accepted hut the 
acceptance must ho ccunmunicatod to tho 
person making tho otVor. No Indian 
case in point has boon cited, but in the 
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U ni vcrsal Ua nlcnici Corporation I 71 vs (l)l 
it was hohl that the principles govern- 
ing tho forma tuon of ji contract between 
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a company and a member of the public 
are identical in principle to those re- 
gulating the contractual relations bet- 
ween individuals. The facts in the 
above case are sufficiently similar to the 
facts in this appeal and it was held that 
a shareholder to whom the fact that an 
allotment of shares h id been made had 
not been communicated was not bound 
by any contract. The mere entry of 
his name on the register was held not 
sufficient for this purpose. We there- 
fore agree with the decision of the learn- 
ed District Judge. 

The lower Court has allowed the peti- 
tioner interest at 6 per cent from 14th 
October 1925, and the appellant con- 
tends that interest should be payable 
only from the date of demand. We 
think that this contention must prevail. 
The law relating to the payment of in- 
terest is dealt with in Nanchappa 
Kouiiclan v. Ittichathara M annadiar , 
the effect of which is that the provisions 
of the Interest Act are all comprehen- 
sive and interest can only be allowed in 
accordance therewith. Applying that 
principle it is clear that this payment of 
Rs. 1,400 cannot be construed to be 

“a debt or sum certain payable at a certain 
time. ... by virtue of a written instrument’*. 

It is payable otherwise (i. e. as money 
had and received) and interest is there- 
fore only recoverable from the date of 
demand, that is Petition, 27th July 1923. 
We therefo;re vary the decree of the 
lower Court to this extent and with 
this variation dismiss this appeal with 
costs here and as decreed in the lower 
Court. 

P.R.S./k.S. Decree varied, 

2. A I. R 1930 Mad 727=127 I C 630=53 
Mad 519. 
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Walsh, J. 

Secym o/ State — Petitioner, In re. 

Civil Revn. Petn. No. 936 of 1932, De- 
cided on 7th October 1932 to revise 
order of Dist. Judge, Coimbatore, D/- 
25th November 1930. 

❖ Court-fees Act (1870), Ss. 13 and 15 and 
Civil P. C. (1908), S. 151 — Deficit court-fee 
cannot be recovered after disposal of case. 

Where an appeal has been disposed of the Court 
has no power under the Court-fees Act, or other- 
wise to levy the deficit court-fee as Ss. 13, 14 and 
15, Court-fees Act, deal with refund of court- 
fees, a quite different matter and any inherent 
power of the Court under S. 151, Civil P. C., 
in cases not directly governed by them to grant 

1933 M/41 & 42 


refund cannot be invoked in the matter of col- 
lecting deficient duty. [P 321 C 2] 

Govt, Pleader — for Petitioner. 

Judgment.— This is a petition filed 
on behalf of the Government to revise 
the court-fee levied by the District 
Judge, Coimbatore, on a memorandum 
of objections in A. S. No. 277/30. The 
appeal has been admittedly disposed of 
and the initial question is w'hether, as- 
suming the stamp-fee is insufficient, 
there is any power under the Court-fees 
Act or otherwise to levy the deficit 
court-fee. It is obviously a mere aca- 
demic exercise to argue the petition if 
there is not. The learned Government 
Pleader with great diligence and fair- 
ness has collected all the cases and 
they are practically unanimous against 
him as he admits. In Maliadei v. Ram 
Kishe7i Das (l) the two learned Judges 
^lahmood and Oldfield differed. A single 
Judge of the same Court held in a later 
decision Mohammad Ismail v. Liyaquat 
Husani (2) that recovery of deficient 
court-fees could not be made once the 
appeal was dismissed and he quotes 
there a recent decision of the Hon’ble 
the Chief Justice of that Court to the 
same effect. 

Jotra Mohan Sen v. Secy, of State (3), 
Abdulla V. Secy, of State (4) and JRa- 
dhika Raman Prasad Singh v. Mt. 
Janki Kuer (5), are also against the 
view that the deficient court-fees are 
recoverable in such a case and there is 
not a single case in which the opposite 
view is held. In the face of these deci- 
sions it seems hardly worth discussing 
the matter further. I had doubted onl 
seeing the petition whether, assuming 
the appeal had been disposed of, any 
action could be taken to recover the 
deficient stamp-fee, if there is a deficit 
The decisions quoted make me certain 
that it is not recoverable. S. 6, 12 (2) 
and 28, Court-fees Act, do not apply, 
O. 33, Rr. 10 and 12, Civil P. G., are. 
obviously special provisions confined to,, 
pauper suits. Ss. 13, 14 and 15, Court-i 
fees Act, deal with refund of court-fees, | 
a quite different matter and any inher- 
ent power of the Court under S. 151, 
Civil P. G., in cases not directly governed 

(1885) 7 All- 528=(1885) AWN 140. 

2. A I R 1932 All 316=140 I C 191. 

3. AIR 1919 Cal 194=52 I C 435=46 Cal 520. 
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5. A I R 1919 Pat 9=51 I C 756=4 Pat L J 
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|l)y them: vide Tharrnna uyii Naidu v. 
‘V cnkatn roviaiiaunna (h) to .^rant refund 
■cannot ho invoked i ii tlie matter of col- 
. lectim; dciicieiit duty. Tliis application 
'is tlierefoie dismissed. 
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Full Bench 

Jackson, Sundaram Ciiktty and 

Mockett, JJ. 

Vc nhatachalam Pillai — - Defendant — 
Appellant. 

V. 

SelliiLrtim Rao and anoUiei — Plaintiffs 
— ]ves[)ondonts. 

Second Appeal No. 1118 of 1929, De- 
cided on 22nd August 1932, against de- 
cree of Dist. Judge, West Tanjoro, in 
A. S. No. 221 of 1927. 

^ (a) Vendor and Purchaser — Contract to 
resell — Scope — Transfer of Property Act 

(1882), S. 54. 

A covenant in a sale deed was as follows : “If 
it happens that you or your heirs have to soli 
the proi)erty to others, then you must sell it to 
the plaintitT or his heirs for tlic above price and 
aDo for such price us may ho determined by arbi- 
trators in respect of any building that may bo 
constructed ui)on the land.” In a suit by tho 
plaintiff for a specific performance : 

Held : that there was not merely a standing 
offer to resell which would ripen into a contract 
only on the buyer accepting tho ofTor and tender- 
ing tho purchase money, but that there was a 
completed contract to resell and purchase even 
on the date of sale : .4 I H 1028 P C 174, Foil.; 

A I n 1U31 Mad 700 and 40 .U rid 887 = .4 JR 
1020 Mad 000 = 100 I C oOO, Overruled. 

[P 824 C 2] 

^ ^ (b) Minor — Sale of minor's properly 
by guardian — Covenant in sale deed that 
vendee should resell to minor pr his heirs on 
his selling properly — Minor cannot sue for 
specific performance of such covenant — 
Specific Relief Act (1871), S. 21. 

In a sale deed in respect of a minor’s property, 
executed by his guardian there was a covenant 
that in case tho vendee sold tho property, ho 
should resell it to the minor or his heirs. 

Held ; that tho agreement for resale in tho 
sale deed being an executory contract without 
mutuality was unenforceable by either party in a 
suit for specific performance irrespective of tho 
question whether the contract was for tho bene* 
fit of the minor or not: 39 Cal 232, Foil I 
40 Mad 308 (/•' fi), Fj pi and 7)isd,[P 324 C 1, 2j 

K. Desi IcacJtari — for Appellant. 

{Salem) liamaswami Apyar for 1\ Ap. 
jjaji Rao—iov Respondents. 

Su/idaram Cdietly, J. — This second 
appeal arises out of a suit tiled by the 
plaintin (respondent 1) for specific per- 


formance of an agreement to resell the 
plaint mentioned site. The plaintiff’s 
case is that the suit site belonged to his 
adoptive fatlier, that it ^vas sold during 
the minority of the plaintiff by his 
natural father as his guardian to defen- 
dant I’s fatlier on 14th December 1912 
under a registered sale deed, that there 
is a stipulation in the sale deed for the 
reconveyance of the property to the 
plaintiff and his heirs for the original 
price itself, that in violation of that con- 
tract defendant 1 sold the property to 
defendant 2 on hth December 1923, that 
this sale is not hinding-on the plaintiff 
and that he is entitled to enforce specific 
porforniance of the agreement to resell 
on tendering tho purchase money and 
get a conveyance in his favour. The de- 
fendants attacked the plaintiff’s claim 
on several grounds and contended that 
he was not entitled to specific perform- 
ance of the alleged agreement. The 
first Court gave a decree in plaintiff’s 
favour, which was confirmed by the 
lower appellate Court. 

In this second appeal preferred by de- 
fendant 2, three main contentions have 
been raised on his behalf in order to 
show that the plaintiff could not claim 
specific performance of the plaint men- 
tioned agreement. The first is, that the 
agreement contained in the sale deed. 
Ex. A, was not a completed contract but 
only an offer by the vendee to resell tho 
property to the vendor, which could be- 
come a completed cantract only on ac- 
ceptance of tho offer by payment of tho 
jirico and that tho offer having been at 
an end by the sale of the property to 
defendant 2, there was no subsisting 
offer for acceptance by the plaintiff and 
as such there was no contract of which 
specific performance could bo claimed on 
tho date of the suit. The second is, that 
even if it should ho held that there was 
a coin])leted contract on the date of 
hlx. A itself, it was not competent for 
the guardian of the minor plaintiff to 
bind h im by a contract for tho purchase 
of tho site and as tho minor was nob 
hound by that contract, there was no 
mutuality and consequently specific per- 
formance of such a contract is unenforce- 
able in law. Tho third is, that the sti- 
pulation for resale as contained in Ex. A 
is void as it is obnoxious to tho rule 
against perpetuities as laid down in, 
S. 14, T. r. Act. The covenant in quos- 
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tion contained in the sale deed, Ex. A, is 
substantially as follows : 

“If it happens that you or your heirs have to 
sell the property to others, then you must sell it 
to the plaintiff or his heirs for the above price 
and also for such price as may be determined by 
arbitrators in respect of any building that may 
be constructed upon the land.” 

There is some dispute as regards the 
construction of this clause. It may be 
understood to mean that on the happen- 
ing of the contingency, namely, the deter- 
mination of the vendee or his heirs to 
sell the property and thus part with it, 
the vendee must sell it to the plaintiff 
or his heirs and thab the latter must 
also purchase it as per the terms of the 
covenant. In the absence of any words 
to signify that the repurchase was only 
optional with the plaintiff or his heirs, 
it would not be unreasonable to hold 
that under this contract the vendee was 
bound to make the offer for resale and 
the vendor was equally bound to buy it, 
and we are prepared to hold accordingly. 
The learned District Judge however con- 
strued this clause in a diff'erent way and 
was of opinion that though there was an 
obligation on the part of the vendee to 
resell, the vendor’s was only an option 
to repurchase. It is on the basis of this 
construction that the learned advocate 
for the appellant contends that the ag- 
reement in question was not a completed 
contract, but only a standing offer on 
the part of the vendee. The decision in 
Papa Naidu v. Manimmy Alyar (l), 
would- be on all fours with the present 
case and doubtless supports his conten- 
tion. Following the English decision in 
BeLby v. Mathews (2) and Dickinson v. 
Dodds (3), the learned Judges held that 
,there was a binding offer to resell on the 
part of the vendee and no agreement to 
buy on the part of the vendor but only 
an option to repurchase. The view ex- 
pressed in Helby v. Mathews (2), that 
until acceptance of the offer there was 
no completed contract was adopted. It 
is also said that an offer would be at an 
_end by the death of the promisor or by 
the promisor selling it to a third party, 
the sale being known to the promisee 
before acceptance. A similar question 
arose for consideration in the case re- 

!• A I R 1922 Mad 1(3=65 I C 720=46 Mad 
30. 
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ported in Alagarasami v. Kathia Goun^ 
dan (4). 

This case was decided by Rame- 
sam, J., sitting as a single Judge, and he 
was also a party to the decision in Papa 
Naid 2 i V. Mnnisarny Aiyar (l). The 
learned Judge seems to have adopted tha 
same view by construing the contract as 
one consisting of an undertaking by the 
vendee to make the off er for resale when- 
ever he thought of selling the property, 
and by stating that the vendor, who had 
only an option to repurchase, cannot sue 
for specific performance of the contract 
but may sue for damages if there w'as 
consideration for the contract. But the 
soundness of this view seems to bo 
shaken by the pronouncement of their 
Lordships of the Privy Council in an 
almost similar case reported in Sakala. 
guna Nayudu v. Chinna Munustoami 
Nciyalcar (5). In that case, the counter- 
part to the sale deed provided that the 
vendee should reconvey the property to 
the vendor after a period of 30 years 
from that date, in case the vendor wished 
to have the property again and upon his 
paying a sum of Rs. 10,000. It is thus 
clear that the vendor had the option of 
repurchasing the property or not. Their 
Lordships have held that it was not a 
case of a mere standing offer by the 
vendee which could ripen into a contract 
to buy and sell only on the acceptance 
of that offer by the vendor by tender of 
the purchase money. On the other hand, 
it was distinctly held that there was a 
completed contract between the parties 
even on the date of the counterpart 
document (27th January 189i) and that 
the right of the vendee under that con- 
tract was assignable to a stranger. This 
decision of the Privy Council was given in 
an appeal against the decision in Munu^ 
swami Nayudu v. Sagalaguna Nayudu{Q) 
to wdiich Ramesam, J., was a party. 

It looks as if this decision of the 
Privy Council was not brought to the 
notice of the learned Judge when hear- 
ing the case reported in Alagarasami 
V. Kathia Goundajt (4). We should 
now take it that the matter is con- 
cluded by the decision of the Privy 
Council, and on the strength of that 

4. A I R 1931 Mad 799=135 I C 540. 
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authority, it must be held that there was 
a comi)leted contract l)et ween tlie parties 
,on the date of Ex. A itself, even adopt- 
'in^ the construction ])ut u'pon the cove- 
|nant in Ex. A, by the lower appellate 
Court anrl urged for acceptance by the 
learned advocate for the a]ipellant. The 
idea that tlio stipulation in question was 
not a completed contract and therefore 
specific performance could not be en- 
forced is unsustainable. This disposes 
of tlic first point raised by the appellant. 
Coming now to the second point, the 
contention put forward on behalf of the 
appellant appears to rest on a much 
firmer ground. The leading authority 
on this point is the decision of the Privy 
Council reported in Mi?' Sarwarjan v. 
Fakhruddin Mahomed Chowdhuri (7). 
In that case, tlie guardian of a minor 
entered into an agreement with anotlier 
for the purchase of certain immovable 
property by the minor. The minor after 
attaining majority sued for specific per- 
formance of that contract. Their Lord- 
ships have laid down the principle of 
law in the following passage found on 

p 237 : 

“ They arc however of opinion that it is not 
within the competence of a manager of a minor’s 
estate or within the competence of a guardian 
of a minor to bind the minor or the minor’s 
estate by a contract for the purchase of immov- 
able property, and they are further of opinion 
that as the minor in the present case was not 
bound by the contract, there was no mutuality 
and that the minor who has now reached his 
majority cannot obtain specific performance of 
the contract.” 

The present case is in our opinion 
governed by the aforesaid decision. The 
'agreement for resale contained in Ex. A 
being an executory contract without 
mutuality, it is unenforceable by either 
party in a suit for specific performance. 
An attempt has been made by the learned 
advocate for respondent 1 to get over the 
effect of this decision, by urging that the 
first Court has found tliat tliis contract 
was for the lienefit of the minor and 
therefore this fact should enable liim to 
enforce specific performance of the con- 
tract. Eut in the case dealt with by 
their Lordships of the Privy Council it 
was found that the contract was validly 
entered into and was for the benefit of 
the minor and was even ratified by him. 
Still, their Lordships hold that there 
was no mutuality and on that ground 

7. (191‘2) 30 Cal 232 =39 1 A 1 = 13 I C 331 
(P C). 


declared the contract to be invalid and, 
unenforceable. The validity or the en- 
forceability of such a contract does not 
therefore depend upon the question whe- 
ther it was conducive to the benefit of 
the minor or not. Tliat being so, the 
argument on respondent I’s side is un- 
acceptable. It is urged on behalf of res- 
pondent 1, that inasmuch as there was 
an undertaking on the part of the ven- 
dee to resell with only an option on the 
part of the plaintiff to repurchase, the 
contract may be deemed to be a uni- 
lateral contract with no reciprocal obli- 
gations and only in favour of the minor 
plaintiff. Reference was made to the 
Full Bench decision of this High Court 
in Baghavacha riar\y .Srinivasa liaghava- 
chariar (8). The specific question de- 
cided in that case is that a mortgage 
executed in favour of a minor who has 
advanced already the whole of the mort- 
gage money is enforceable by him. It 
has also been held that a sale to a minor 
under similar circumstances is quite 
good. 

But on a careful perusal of that deci- 
sion, it is clear that the mere fact that a 
sale or a mortgage is in favour of a minor 
is not enough to hold that it is valid and 
enforceable. Where a mortgage or sale 
has been effected as a completed transac- 
tion in favour of the miner and it does 
not involve the performance of any on- 
erous act by the minor by reason of any 
contractual obligation in respect of the 
sale or mortgage, such a sale or mortgage 
would not be invalid. This is clearly 
indicated in the following passage on 
p. 3 13 in the judgment of Wallis, C. J. : 

” The quostioD then is whether it makes any 
difference that the transfer in favour of the 
minor by way of sale or mortgage is made in 
consideration of a price paid or a loan advanced 
by the minor. No doubt, according to their 
Lordships’ decision in such a case, the minor 
could not bind himself by contract to pay the 
price or advance the mortgage money ; but when 
he has done so and the vendor or mortgagor has 
executed a registered conveyance in his favour, is 
there anv reason whv the transfer in his favour 
should not take effect.” 

It is also said by Srinivasa Ayyangar, 
J., that the transfer in favour of the 
minor cannot bo void, unless the transfer 
is conditional on the passing of consider- 
ation and the consideration did not pass 
(p. 338). If the test laid doNvn in that 
decision is adopted, the position in the 
present case is this. In the first place 

8. (1017) 40 Mad 8C8=36 I C 921 (F B). 
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this is not a case where a registered con- 
veyance has been executed in favour of 
the plaintiff in pursuance of the original 
contract. On the strength of that con- 
tract, the plaintiff seeks to get a convey- 
ance by specifically enforcing that con- 
tract. Even granting that under the 
contract an option to repurchase was re- 
served to him, want of mutuality must 
be judged as on the date of that contract. 
On exercising his option in favour of the 
repurchase, he has to pay the price men- 
tioned in Ex. A and also pay such price 
as may be determined by arbitrators in 
respect of any building constructed on 
the land. That being so, how can it be 
said that under this contract the vendee 
should simply execute a reconveyance in 
favour of the plaintiff who has no sort of 
corresponding obligation ? It is true 
that no building was constructed upon 
the land and the necessity for payment 
of the price as fixed by arbitrators has 
not arisen, but still the plaintiff has to 
pay the original price for the site. That 
being so, the Full Bench decision in 
Raghavachariar v. Srinivasa Raghava- 
chariar (8) is of no avail to the plaintiff. 
On the authority of the Privy Council 
decision in Mir Sarxoarjan v. F ahlirud- 
din Mahomed (7), it must be held that 
the contract in question is void for 
want of mutuality, and specific perfor- 
mance of such a contract is unenforce- 
able by either party. 

The plaintiff’s claim must fail on the 
aforesaid short ground, and it is there- 
fore unnecessary to discuss the third 
point raised on behalf of the appellant. 
If the contract embodied in Ex. A does 
not create an interest in immovable pro- 
perty, as is clear from the statutory 
provision in S. 54. T. P. Act, the case 
cannot come under S. 14 thereof. There 
is some conflict of judicial opinion on 
this point and several decisions have 
been cited at the Bar. As the decision 
on the second point is sufficient for the 
disposal of this appeal, it is unnecessary 
to discuss this question. In the result, 
the second appeal should be allowed as 
the plaintiff is not entitled to sue for 
specific performance of the plaint men- 
tioned agreement, and his suit is there- 
fore dismissed with costs of defendant 2 
in all the Courts. 

P.R.S./k.S. Appeal allowed. 
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Walsh, J. 

Bayya Naiko and others — Appellants. 

v. 

Desetti Krupa and others — Respon- 
dents. 

Appeal No. 181 of 1929, Decided on 
20th January 1933, against order of 
Sub-Judge, Berhampur, D/- 19th Octo- 
ber 1928. 

^ Limitation Act (1908), Art. 181 — Execu- 
tion of ‘dt-cree — Appeal and stay order — • 
Limitation for continuing execution is three 
years from date on which stay comes to an 
end. 

In execution of a final decree in a mortgage 
suit an order to proclaim and sell was passed 
and the application was posted to another date 
for final hearing. In the meantime an appeal 
wastileJ and an order staying execution was 
pas'-ed. The execution application was kept 
pending in the Court with the order “await final 
order.” The appeal was disposed of on 21st 
November 1924. An application was filed on 
8th April ly27 to continue the previous execu- 
tion proceedings: 

Held', the application was not'^a fresh one, 
that limitation was three years from the date on 
which stay came to an end and that application 
was in time: AIR 1927 All 16 yF B) Foil ; 
AIR 1922 Mad 268, Dist. [P 326 C 1,2J 

B, J agannadha Doss — for Appellants. 

G, Samhasiva Rao — for Respondents. 

Judgment. — This appeal concerns a 
question of limitation. The preliminary 
decree in the mortgage suit was passed 
on 19th April 1911. ‘ The final decree 
was made on 24th April 1914. E. P. 
No. 931 of 1922 was admittedly put in 
on 8th August 1922 within time. This 
execution petition reached a certain 
stage when sale had been applied for 
and fresh schedule and affidavit were 
filed. The order on 3rd March 1923 
was ‘*for settlement of proclamation 7th 
March 1923.” The next order was “Pro- 
claim and sell on 18th June 1923. Final 
hearing on 25th June 1923.” This order 
was dated 7th March 1923. Meanwhile 
an appeal had been filed as regards de- 
fendant and an order staying execution 
had been passed, which was dated 6th 
March 1923, by the District Court of 
Ganjam and received on 9th-March 1923. 
On this date when the stay order was 
received the order is call on 28th in- 
stant.” On 28th March 1923 the entry 
is “No final order received from District 
Court. Await 16th April.” The last 
order is on 16th April 1923: 

“No final orders received from District Court. 
Appeal intimation received. Await final orders 
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by 5tli T^Fay. FMcan while send up material papers 
for purpo>cs;of appeal ” 

The aj){)eal was (lisi'ioserl of on 21st 
Novoini)ei' J921. The pi'esenb petition 
was filcJ on Hth AF)ril 1927 to continue 
the i)revi()us execution ijetition. The 
M'ial Court hid not accept the ar;^u- 
nu'nl that this execution i)etition was a 
continuation of the previous i)rocee(l ings 
and dismissed the execution petition. 
The Suhoi'dinate Judge held it was an 
aF)plication to continue the proceedings 
on which no final orders had l^een 
passed and against tliis older this appeal 
lias lieen preferred. S ubbaroi/aii v. 
Nat-irifjo)! (1) lias been quoted for the 
apjielhint. I>ut the applicability of this 
deiiends on the question as to whether 
this .was a fresh execution apFilication. It 
seems to me clear that it was not a fresli 
execution application. A good deal of 
argument has been addressed to me for 
the appellant on the point that the de- 
cree-holder did not take steps within 
reasomihle time after the disposal of the 
ai)peal on 21st November 1924. Chha- 
tar Snigh v. Kavial Singh (2) is exactly 
a case of tlie jirescnt sort. It was there 
held that a i^etition like the jirosent is a 
[letition to revive the previous execution 
ai)i)lication and that in default of any 
specilic section or article of the Limita- 
tion Act the general Art. 181 applies so 
that a decree- holder has three years 
from the date on which stay catne to an 
end. [ see no reason for dissenting 
*from this view and it gives a clear cut 
porifid of limitation instead of deiiend-. 
ing on what may ho called reasonable 
diligence whicli is a more insuperable 
test. The Allahabad case is a stronger 
one than the jirescnt because tlie peti- 
tion there had been struck oil’. Admit- 
tedly no final orders have been j)assod 
in the present case on the execution 
petition, ft has been argued tliat the 
decree-holder should have appeared on 
Gth ^lay 1923. In tho first place from 
the context tho order **Await final 
orders by Gth May” seems to he addres- 
sed to tho oflico because it is followed by 
meanwhile send up [lapors for tlie pur- 
pose of appeal.” 

There is nothing to show that this 

was an order to tho petitioner. In tlio 

iiext pla ce so lon g as the stay con t i n ued , 
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the decree- holder could not take any 
furtlier step whatsoever in execution 
and therefore I think he committed no 
default by not turning up on 5th May. 
At any rate there is no such default as 
would have justified the petition beingj 
dismissed. In my opinion the view in' 
Chhattar Singh v. Kamal Singh (2) ap- 
plies to this case and the decree-holderj 
bail three years from 21st November, 
1924 within which toai^ply for revival! 
of the execution petition. It was argued 
that thece no such provision in the 
Code to revive a petition. If that is so 
it would ap[)ear that the decree-holder 
is in a better position as regards limita- 
tion for, in that case the execution peti- 
tion automatically revives and as the 
petitioner had been given no date by the 
Court on which to appear, it would not 
seem that it could either be dismissed, 
nor there would ho any period of limita- 
tion whatsoever running against him. In 
my opinion, the order of the lower ap- 
pellate Court is correct. The appeal is 
dismissed with costs. 

P.R.S./K.S. A^ipeal clismis'sed, 

A, I. R. 1933 Madras 326 

Burn, J. 

A. J^nlcthava thsalu Naidu — Accused — 
Petitioner. 

V. 

P. N. K. Ttamannja Naidu — Com- 
plainant — Opposite Party. 

Criminal Kovn. Case No. 321 of 1932 
and Criminal llcvn. Petn. No. 295 of 
1932, Decided on 11th October 1932 to 
revise the judgment of Sessions Judge, 
West Tan jure, in Criminal Appeal No. 
51 of 1931. 

(a) Madras Local Boards Act (14 of 1920), 
S. 208— P resident who has ceased to be such 
refusing to hand over documents to succes* 
sor is guilty under S. 208 

A person who has ceased to bo President can' 
thenceforth neither act, nor purport to act, 
though bo may pretend 'to act, as I'rosident, and 
hence if ho refuses to hand over the documents to 
his successor he is guilty under S. ‘208. 

[P .827 CT] 

(b) Madras Local Boards Act (14 of 1920), 
Ss. 41 (1) and 42 (b) — Failure of Panchayat 
President to do duty imposed on him — Pre- 
sident of District Board has no power to 
interfere. 

Whore a President of Panchayat fails to do a 
duty imposed ou him. the Local Oovernmont or 
tho President of the Taluk Board on its behalf 
can fix some i>criod within which tho Panchayat 
I’residout should perform tho omitted duty, and 
on his failure to do so, appoint some person to 
perform it. In such a case the President of tho 
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District Board has no power to interfere. And 
any meeting or resolution passed by his inter- 
ference is not valid. ' [P 327 C 1, 2] 

V, L. Ethiraj and N, Somasundaram 
— for Petitioner. 

S. Nagaraja Ayyai — for Respondent. 
A, Narasiviha, Ayyar for Puhlic Pro- 
secutoi — for the Crown. 

Order. — The propriety of the conviction 
of the pettitioner under S. 208, Madras, 
Local Boards Act depends upon the 
validity of the meeting of the Pancha- 
yat held on 8th June 1931 at which a 
majority of ten members out of fifteen 
passed a resolution of no-confidence. If 
that meeting was validly called and held, 
then the petitioner must be deemed to 
have vacated bis olBce forthwith, S. 44 
(4) (a), and as he admittedly 'failed to 
hand over the documents etc. to his suc- 
cessor he must be held guilty of an 
offence -under S. 208 (3) of the Act. I 
cannot accept the argument of i\Ir. 
Ethiraj that even if he had ceased to be 
the President, he nevertheless purport- 
ed to continue to act as the President, 
and therefore could not be prosecuted 
without the sanction of the Local 
Government. Ib seems to me self vident 
that a person who has ceased to be Pre- 
sident can thenceforth neither act, non 
purport to act, though he may pretend 
bo act as President. 

The validity of the meeting held on 
8th June 1931 is dependent on the vali- 
dity of the meeting held on 28th May 
1931 at which leave to make a motion of 
no confidence was given to one of the 
members. The meeting held on 28th 
.May 1931 was convened by the President 
of the Taluk Board, who took action 
{under the orders of the President of the 
District Board) because the petitioner 
had disobeyed the order of the President 
of the District Board to hold a meeting 
on 21st May 1931. It is quite clear 
that the President of the District Board 
had no power to direct the petitioner to 
summon a meeting on any particular day* 
Under S. 41 (l) if the petitioner made 
default in performing any duty imposed 
on him by the Act the Local Govern- 
ment could by order in writing fix a 
period for the perforcoance of such duty 
by the petitioner. And under S. 41 (2) 
if the petitioner failed to perform the 
duty within the period so fixed, the 
Local Government could appoint some 
person to perform it. The petitioner be- 


ing the President of a Panchayat, these| 
powers of the Local Government could 
be exercised by the President of the 
Taluk Board ( S. 42 (b) ); but there is! 
no room for the intervention of the Pre- 
sident of the District Board. Even the 
President of the Taluk Beard could only 
have (a) fixed some period within which 
the petitioner should perform the omit- 
ted duty and (b) on failure appoint 
some person to perform it. 

Ib appears to me therefore that tlie 
meeting of 28th May 1931 was nob 
validly summoned ; consequently the 
leave then granted to move a resolution of 
no-confidence at the meeting of 8th June 
was not valid, and the resolution of no- 
confidence itself was invalid. It follows 
that the petitioner did not vacate his 
office on 8th June and the conviction 
under S. 208 (3), Local Boards Act, is 
wrong. 

I may say that the '^default” of which 
the petitioner is supposed to have been 
guilty has not been proved. According 
to Mr. A Narasimha Ayyar w’ho appears 
for the learned Public Prosecutor in 
support of the conviction, the derelic- 
tion of duty of which the petitioner w'as 
guilty was his refusal to place before 
the meeting of 21st January 1931 the 
application of one of the members for 
leave to move a resolution of no-confi- 
dence. It is very doubtful w’hebher 
that application was made in accordance 
wdth S. 44 (a) of the Act. The learned 
Sessions Judge says that it was not con- 
sidered by the petitioner on the ground 
that ib had been given to him after the 
other business of the meeting had com- 
menced. If that w^ere so the petitioner 
was well within his rights in refusing 
to allow the application to be considered 
by the meeting, and his refusal w^as not 

a breach of duty at all. 

I say nothing about the petitioner s 

conduct in general ; the learned Sessions 
Judge’s strictures are certainly not un- 
founded. But it is clear that the con- 
viction under S. 208 (3), Local Boards 
Act, cannot be maintained. I set it 
aside and order that the fine, if collect- 
ed, be refunded. 

P.E.S./k.S. Conviction set aside. 
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Madhavan Nair and Jackson, JJ. 

{Kotikalapuch) Pakirayya — Plaintiff 
— A ppellant, 

V. 

ihochyala) Kamasastri and another — 
Defendants — liesponden ts. 

Appeal No. loJ of 1920, Decided on 
Dll November 1932, against deciec of 

Sub- Judge, Narasapur, in O. S. No. 5 
of 1924. 

Civil P. C. (1908), O. 21, R. 63 — Scope of 
suit under. 

\ '-nil to show that the claimant has a title 
to tlic [)to[)crly and that the order of attach- 
ni“ii) wa^ r.otpropeih made would lie under 
O. •• I U i>‘\AIhV3‘lG Mad 42; A 1 li Vno 
Mn I 12(;; AIR 1021 Mad 1G3 and AIR 1024 
Cal 744 , Rel on. [P 329 C 2] 

6’. liama Kao — for Appellant. 

V. Siiryanarayana — for Respondents. 

Madhavan Nair, J . — The appeal ari- 
ses out of a suit instituted by the 
plaintiff under O. 21. R. (>3, Civil P. C. 
The properties involved in the appeal 
are half of the items in the plaint, other 
than items 1, G, 9, 10 portions of 12 and 
items 21 and 22: see p. 19 of the judg- 
ment. Tliese properties were in the 
possession of defendant 2’s husband as 
a tenant under the zainindar. They 
W’ere sold in execution for non-payment 
of arrears of rent under the Estates 
Land Act. The plaintiff’s case is that 
at such sale the zamindar purchased the 
lands and afterwards gave pattas to him, 
constituting him a tenant under the Act. 
These lands were attached in execution 
of a decree obtained by defendant 1 
against defendant 2’s husband. The at- 
tachment was on 2nd September 1921. 
The plaintiff filed ol)jections to the at- 
tachment in 1922. The pattas which 
w^ere given to him with respect to these 
properties are Exs. D and D-l dated 3rd 
October 1923 and Gth Fel)ruary 1922. 
At the date of the attachment ho was 
not able therefore to show that ho had 
a title to tlieso pi'operties. His petition 
was therefore disallow’od, and ho has 
instituterl the present suit under O. 21, 
K. G3. The learned Judge hold in the 
first instance tliat the suit was not 
maintainable by reason of tiio fact that 
tiio plaintiff iiad no title at the time 
wdien the attachment was made. This 
opinion w'ould entail the dismissal of 
tliG suit, but ho went into its meiits 
aLo and lield that, if a suit would lie, 
the plaintiff had establislied his title to 


items 18 to 20 of the suit properties, 
as well as the items covered by the sale 
certificates, Exs. G,G-1, G.2, G-5, and 
G-G and that the plaintiff' had not suc- 
ceeded in establishing his title to items 
3, 4, 14, IG and portions of items 13 and 
15. His claim to item 4 is not pressed 
in this appeal. 

The learned counsel for the appellant 
argues first that a suit is maintainable 
under O. 21, R. G3, in this case; and 
secondly, tliat the learned Judge should 
have allow'ed in his favour the items , 
wliich he has disallow’ed, namely, 3, 14 
and IG, and ])ortions of items 13 and 
15. So we have to decide two points in 
this ap]ital. The first point is whether 
in a suit under O. 21, R. G3 it is open to 
the plaintiff to assert the title which he 
has at the time when the suit was in- 
stituted to show that the order of attach- 
ment should not have been made. O. 21^ 
Rr. 58 to G3, relate to investigation of 
claims and objections to attachment. 
Under R. 59 what the claimant or ob- 
jector has to prove is that 

as the date of the attachment he had some 
interest in, or was possessed of, the property 
attached.” 

Whether he had any interest at the 
date of the attachment in the property, 
is the question whirh the Court has to 
decide. If the decision goes against the 
claimant, he has to establish his title to* 
the prcqierty under R. G3 before the ex- 
piry of one year; otherwise the order of 
attachment prevails against him and be- 
comes conclusive, and he cannot assert 
■ ^ 

his title to the property. It is argued 
on behalf of the appellant that, though 
he w'as not able to establish his title to 
the property attached at the date of the 
attachment, still it is open to him to 
assert such title in his suit under O. 21, 
R. G3, Civil P. C., since he has obtained 
])attas from the zamindar establishing 
his title to the property; so that, if he 
is able to establish his title having re- 
gard to the evidence that ho is able to 
offer in suiqiort of it, the Court may 
consider wliether the attachment was 
validly made or not. The terms of 0.21, 
R. G3 are those: 

Whore a claim or any objection is preferred, 
the party af^'ainst whom an order is iiindo may 
instil nie a suit to establish the right which he 
claims to the [)roporty i>i dispute ” 

These toims are wide enough to in- 
clude a suit based upon title. No doubt 
according to the decisions, what the 


'iTTr" 


Pakikayya V. Kamasastri (Madhavan Nair, J.) Madras 


1933 

Court has got to consider is, whether 
the attachment was riglitly made. But 
having regard to the words of the sec- 
tion, this question can be settled — if the 
claimant gives evidence in regard to his 
title to the property — by considering 
whether ho lias succeeded in establish- 
ing his title to it. The observations of 
tlie learned Judges in N ajimunnessa 
Bibi V. Nacharuddin Sirdar (1) support 
this view. Rankin, J observes: 

“ Tbo suit, if brought, is not lin ited by any 
special standard of evidence or of law. The 
claimant may, if necessary, ihiesh out his title 
in the fullest and most ultimate sense. But 
if the title which he claims is not the ultimate 
full title to the property, then, of course, he 
must be content to assert whatever the title 
claimed may be.” 

Later on the learned Judge says: 

In either case the material date is the date 
of tbe attachment. The decree-holder has to 
show that trie attachment was valid but has 
been wrongfully released. The climent has to 
show that the attachment was wrongful but has 
been improperly retained. To show either of 
these things the real and ultimate right to the 
property may be put in issue ” 

Page, J., states his view thus at p. 565 
(of 51 Cal.) : 

In my opinion in a suit instituted under 
R>. 6d the object of the suit is to establish the 
plaintiff’s title to the property, and not merely 
to establish his right to have the attachment 
released.” 

So it is open to the claimant in a suit 
under O. 21, Rr. 63 to show that he has 
a title to the property and that therefore 
the refusal to raise the attachment was 
wrong. Reference in support of this 
position may also be made to the deci- 
sions 'in Seetharami Reddi v. Venku 
Reddi (2) and Rarganatha Ayyar v. 
Srinivasa Ayyangar (3) and to the ob- 
servations of the learned Judges in 
Veyindra Muthu Pillai v. Maya Nadan 
(4) and Aru^ichalam Chetty v. Periasami 
Servai (5). This position is not seriously 
contested by the learned counsel for the 
respondents. His argument is that in 
the plaint the claimant confined his re- 
lief for a declaration that the order of 
attachment was wrongly made and that 
he does not base it upon his title. It is 
true that the plaint is w’orded rather 
narrowly, but it cannot be disputed that 

1. A I R 1921 Cal 7i4=63 I C 233=51 Cal 

51ft. 

2. (19011 11 M L J 344. 

8. A I R 19-26 Mad 42=90 IC 1037. 

4. A I R 1920 Mad 126=58 I G 501=43 
Mad 696. 

6. A I R 1921 Mad 163=70 I C 439=44 Mad 
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the claimant has given evidence to show" 
that at the time when the suit was- 
instituted, he had a title to the property,. 
The learned Judge has also considered 
the evidence relating to the title of the 
claimant to the disputed properties. In- 
these circumstances w^e are not inclined 
to construe the plaint ih the narrow* 
form suggested by the respondent. It 
therefore follows that a suit to show 
that the claimant has a title to the pro- 
perty and that the order of attachment 
was not properly made w’ould lie under 
O. 21, R. 63, Civil P. C., and the present! 
suit cannot therefore be dism.issed on 
that account. 

The next point for consideration is- 
.whether, in addition to the title to the 
properties which has been declaied in. 
favour of the claimant, he is entitled to 
get a declaration of title with regard to- 
the disallowed items w'e have referred- 
to above. In respect of items 3, 14 and 
16 the learned Judge says that the plain- 
tiff has no sale certificates. But it is- 
not disputed that he has taken pattas 
from the zamindar. The learned Judge 
says also that the zamindar is not shown 
to have acquired the raiyat’s interest in 
these lands by purchase or otherwise. 
This is relied upon by respondent 1 in 
support of the learned Judge’s disallow- 
ance of the plaintiff’s claim. But in his- 
written statement he does not say that 
he has any title to these properties, and' 
it cannot be denied that pattas have* 
been given by the zamindar to the plain-^ 
tiff. In these circumstances we do not 
see what other evidence the claimant 
could give in support of his title. Ob- 
viously the pattas show that the zamin- 
dar treated the claimant as his tenant,, 
and this would never have been done by 
the zamindar unless he had a title to 
the property. We would therefore hold 
that the lower Court should have de- 
clared the right of the claimant to these 
items as well. 

The other items are portions of items- 
13 and 15 referred to in para. 16 of the 
lower Court’s judgment. The learned 
Judge disallows these items on the ground 
that the attachment was prior to the* 
sale. But the learned counsel for the 
respondents has very frankly conceded 
that the ground is untenable, having 
regard to S. 109, Estates Land Act. The* 
claim of the appellant to these items- 
also should be allowed. We would there- 
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fore set aside the decree of the lower 
Court, aud ^dve a decree to the plaintilT 
not only for the items which have been 
allowed in his favour by the lower Court 
but also for the other items, the title to 
which we have dealt with in our judg- 
Tiient. Ill the circumstances we direct 
eacdi |)ai’ty to bear his own costs through- 
out The memorandum of objections is 
dismissed. No costs. 

r.K.S. K.s. Apj^cal allowed. 
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HAMi:SA]\r AND Mocki-.tt, JJ. 

Nul'dla V enkata )iandavi and others — 
l^eti tionci’s. In re. 

Civil Misc. JVtn. No. 3400 of 1932, 
Decided on oth October 1932. 

^ Court-fees Act (1870), S. 7 (iv) (f) — 
Suits for taking accounts in partnership and 
partition suits — Appellants can file appeals 
on any valuation they like — Procedure for 
collecting deficit court-fee indicated. 

In for taking accounts in parlner.ship and 

partition suits, il is impossible to say at the out- 
set what exact amount the phontiff will recover. 
In apf cals in sucli suit the appellant, whether 
defendant or jdaintiff, is in tljo position of a 
plaintiff. A I li 1014 Mail and 4 / li 1020 Mad 
540. Jic'l on. ; and lie can file the appeal on any 
valuation he likes and pay court-fee on it and 
the whole ca>(‘ can be heaid on such payment. 
If the appellate (’ourt after the hearing and 
con>id-*ration of the appeal comes to a conclu- 
sion in favour of the appellant in respect of afar 
larger amount than what ho has paid court-fees 
for, the prop»*r thing wouhl be to post the case 
for orders and direct the appellant to pay addi- 
tional court- fee, and only then the judgment 
should be delivered and the decree should be 
allowed to be drawn up : A I li 1U29 /’ C 147, 
KxpL and Foil. ; .1 I It 1931 Ranq . 14G,Fo/f.; 
A 1 li 1925 All 7-7, lief. [D 331 C 1. 2] 

P. Sorna.^undaravi — for Petitioners. 

K. Suhha liao for Government Pleader 
— for the Oovernment, 

llamesam, J . — The question arising 
foi' decision in the aiiove civil miscel- 
laneous petition relates to court- fees in 
a part nershi [) suit. The facts of the case 
are as fellows : .\ suit was hied in the 

Subordinate Judge’s Court of Cocanada 
for dissolution of partnership, for settle- 
ment of accounts and for recovery of 
such amounts as may he duo to the 
plaintilTs. Under S. 7 iv (f), Court-foes 
Act, the plaintiff tentatively valued his 
jilaint at ]4s. 7,000. A decree was passed 
on 22nd Decern her 1931 under which de- 
fendants 3 to 0 wore directed to pay cer- 
tain sums of money with interest at 0 
per cent from 1st April 1921. Defendants 
3 to 0 liled tlio present appeal on 20 th 
April 1932. In the memorandum of ap- 


peal the valuation is stated to be Rupees 
12,770 6-0 and the court-fee thereon as 
Rs. 847-7.0, but the court-fee actually 
paid was only Rs. 447-7-0. In the affi- 
davit hied on behalf of the appellants it 
is stated tliab the valuation was calcu- 
lated according to the old practice and 
was stated to be Rs. 12,770-0-0. But as 
api)ellant 1 had not the money with him 
at the time, it was hied on a court-fee of 
Rs. 417-7-0 with tlie idea of supplying 
the deheient court-fee afterwards. 

Both according to the affidavit and on 
the face of the appeal memorandum, the 
api)eal was hied on a deheient court-fee 
and the office ought to have returned the 
papers for supplying the deheit ; but by 
some oversight the office did not return 
the papers. The appeal was numbered 
as Appeal No. 15G of 1932. From one 
point of view it may well be said that 
the appellants may as well have kept 
quiet. But there is the apprehension 
that when the ai)peal comes on for hear- ' 
ing the matter will ho noticed by the 
opposite side or by the Court and the 
appellants would naturally he called up- 
on to supply the deheit court- foe. Ap- 
pellant 1 therefore not wishing to wait 
until then and desiring to put the matter 
on a proper legal basis hied tb.e present 
petition. Ho now wishes to revise the 
valuation in such a way that the court- 
fee already paid would be adequate until 
the hearing of the appeal. It may be 
that after the hearing of the appeal he 
may have to pay more court- fees if he 
succeeds in respect of an amount larger 
than the amount for which the court-fee 
he has now paid, namely, Rs. 447-7-0, 
suffices, that is Rs. 5,500. In the affi- 
davit it is stated that they wore expect- 
ing the papers to he returned so that 
they may correct the valuation and re- 
present the i)apovs. But unfortunately 
the papers wore not returned. 

If the only valuation which is possible 
for the appeal is Rs. 12,700, then of 
course, ho cannot do this. But it is con- 
tended on the footing of the Privy 
Council decision in Fai zullah Khan v. 
Man lad ad KJuni (l) than oven in an ap- 
peal relating to the accounts of a part- 
nership a tentative valuation can bo 
given by the appellant under S. 7 iv (f), 
Court- fees Act. In that case the plaintiff 
liled a suit on a valuation of Rs. 3,000, 

rrr'AT H 1929 P 0147"== I A 
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but the first Court gave a decree against 
him for Rs. 19,991. The plaintih filed 
an appeal in which he paid court-foes on 
the said sum of Rs. 19,991. But in the 
memorandum of appeal he prayed that 
the decree against him should not only 
be vacated but that he should also get a 
decree for Rs. 3,000. The Privy Council 
held that the amount actually paid is 
good enough for covering both the reliefs. 
In the judgment Lord Shaw said : 

“Their Lordships find no reason for treating 
that payment either as upon an under value or a 
split value. Their Lordships think, with much 
respect to the Judicial Commissioner, that it was 
a mistake to treat the payment of Ks, 975 as a 
fee made only on the amount of the decree passed 
against the appellants That amount, as already 
stated, may be not only in full but largely in 
excess of the true sum of relief at which a sound 
valuation could in the present circumstances be 
said to reach and it covered the appeal as a 
whole, including that sum on the one hand and 
a much smaller figure of Rs. 3,000 on the other.” 

The view apparently taken by their 
Lordships is that the appellant can pay 
court-fee on a notional valuation as in 
the first Court. Even if some of the 
sums in respect of which he was appeal- 
ing are definite amounts, the actual 
court-fee he pays should be supposed to 
cover any actual sums decreed and any 
uncertain sums in respect of which re- 
lief is sought. That this is the view 
taken by their Lordships is clear from 
the observations of Lord Tomlin in the 
course of the argument reported in Fai- 
znllah Khan v. Mauladad Khan (l) and 
•quoted by Page, C. J., in C. K, Ummar 
V. C. K, AH Umar (2) at p. 168 {of 9 
Kang.) as follows : 

“ In S. 7 the amount of the fee is to be com- 
puted, in suits for accounts, according to the 
amount at which the relief sought is valued in 
the plaint or memorandum of appeal. If there- 
fore the appellant values the relief in the memo- 
randum of appeal and pays a fee thereon, that 
is the amount of fee properly payable. Of course 
if the appellant recovers more he pays the extra 
fee under S. 11 of the Act. But you cannot com- 
plain that the amount valued in the memoran- 
dum of appeal is not the proper amount. In 
suits for accounts it is impossible to say at the 
outset what exact amount the plaintiS will 
recover. The legislature leaves it open to him 

to estimate the amount. That is the scheme of 
the Act.” 

‘According to the view of the Privy 
Council, the appellant whether plaintiff 
or defendant, can give some valuation and 
one cannot complain that the amount in 
the memorandum is not the proper 
amount, the reason being that in sui ts 

2. AIR 1931 Rang 146=133 I 0 91=9 Rang 
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for accounts it is impossible to say at 
the outset what exact amount the plain- 
tiff will recover, and they apply this 
principle to appeals also. The question^ 
that arises is, if appellants can file their 
appeals on any valuation they like and 
pay court-fees on it and the whole case 
can be heard on such payment, and if as 
the result of the hearing of the appeal, 
he can succeed for a much larger amount 
than the amount for which he paid 
court-fees, can it not bo said that the 
Crown has been deprived of the court- 
fee properly due, and if so. how is this 
amount to be recovered. Lord Tomlin 
referred to S. 11 of the Act, but it seems 
to me that S. 11 may not give adequate 
remedy to the Crown, for S. 11 refers to 
execution and before the decree-holder 
seeks execution, he must pay the court- 
fee. But suppose the party settled the 
matter privately and the deciee- holder 
had not to seek execution, would not the 
Crown be deprived of the proper court- 
fees in such a case ? S. 11 no doubt fur- 
nishes one method, but for the protection 
of the interests of the Crown, it is neces- 
sary to indicate w'hat the proper prac- 
tice should be. 

If the appellate Court after the hear-; 
ing and consideration of the appeal 
comes to a conclusion in favour of the 
appellant in respect of a far larger 
amount than what ha has paid court- ^ 
fees for, the proper thing wmuld be to 
post the case for orders and direct the 
appellant to pay additional court-fee and 
only then the judgment should be deli- 
vered and the decree should be allowed 
to be drawn up. I think this protects 
the Crown’s interests properly. Under 
S. 149, Civil P. C., the Court has got the 
power to^ direct the payment of court- 
fees at any stage of the case and this is 
expressly relied on by Lord Shaw at 
p. 743 of the Lahore judgment. In the 
present appeal the appellant does not 
want any refund of his court-fee. He 
simply wants permission to re-state his 
valuation tentatively at Rs. 5,500 so 
that the court-fee actually paid may be 
enough and so that no objection can be 
taken to the hearing of the appeal after- 
wards. He himself would have done this 
if the appeal papers had. been returned; 
but they were not. In the view taken 
in the Privy Council decision we direct 
the valuation to be amended tentatively 
at Rs 5,500, but, as already mentioned 
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it must he unclerstoofl that when the 
appeal is heard and he succeeds to a 
larger ainount, unless the court- fee is 
paid, the judgment and decree ought 
not to he issued. 

In view of the decision of the Privy 
Council no purpose is served byrefei ring 
to the earlier decisions. In the case of ap- 
peals against a preliminary decree only, 
the I\Iadras High Court held that where 
a defendant apjieals he should pny on 
the tentative valuation of tlie plaintitT 
in the first Court hut the Privy Council 
decision seems to imply that the defen- 
dant can give liis own tentative valua- 
tion in ai)j)cal. This is the way how the 
Privy Council decision with Lord Tom- 
lim’s observations are construed by 
Page, C. J., in C. K. Umvinr v. C. K. AH 
Umar (2) and I agree with his view. 
Pie points out that the same view was 
taken by the Allahabad High Court in 
Chu7ini Lol v. Sheo Charan Lai (3), but 
that was before the Privy Council deci- 
sion It is unnecessary to refer to the 
decision of Rankin, C. J., in Kayiti- 
chaiidra Taraf dar v. Ita dharaman Sar- 
kar (4), in which no reference was made 
to the Ih’ivy Council decision nor could 
it be, for the report could have reached 
India at the time tlie case was heard. I 
may add that an appellant, whether de- 
fendant or plaintiff, is in the position of 
a plaintiff in appeal at least in suits for 
taking accounts of a partnership and in 
partition suits. In such suits it has been 
held that every party is in the position 
of a plaintiff: vide T. Adeyrja v. C. Veii- 
kataragadu (5) and limnamurthi v. 
Surnmpalli Reddij (G). In the first of 
the above cases the defendant actually 
paid court-fee on the footing that his 
position is analoguous to tlrat of the 
plaintiff. In the latter case it was ob- 
served that the effect of the plaintiff be- 
ing allowed to withdraw was to allow 
defendants 8 to 10 to become plaintiffs 
in his stead. The valuation of the ap- 
peal for the present will be regarded as 
Rs. rj,o00. 

Mockett, J. — I agree. 

VAi.sj K.S. allowed 

3. A I H 19*25 All 787=89 1 O r2‘J=47 All 

75(3. 

4. A I R 1929 Cal 815=121 I C 77=57 Cal 

46C 

5. A I H 1011 T^fal 3r>:)=23 I C 302. 

(3, A I R VJiO i^Ial 5iG=G0 1 C 144. 


^ A. I. R. 1933 Madras 332 

Walsh, J. 

Srivilli puttur Mu^iicipnl Council — 
Defendant — Appellant. 

v. 

K. G. A. Arxinnchala Nadar tind others 

Plaintiffs — Respondents. 

Second Appeal No. 1008 of 1928, De- 
cided on 15th November 1032, 

(a) Madras District Municipalities Act 
(1920), Ss. 44 and 45 — No ncompliance with 
provisions of Ss. 44 and 45 makes contract 
void. 

If the provisions of Ss. 44 and 45, District 
^Municipalities Act are not complied with the 
contract is void : A I li 1030 ilia(/ GOO and 97 
I C 511, Ref. [V H8:- C 2j 

^ (b) Contract Act (1872), S. 65— Contract 
void for noncompliance of provisions of 
Ss. 44 and 45, Madras District Municipali- 
ties Act — Neither principle of “quantum 
meruit “ nor that of “ quantum valebat “ 
applies — Madras District Municipalities Act 
(1920), Ss. 44 and 45. 

Where a contiact is void for noncompliance 
of the provisions of Ss. 44 and 45, l)istrict 
^Iiinicipalities Act, S. C5, Contract Act, has no 
application and neither the principle of “ quan- 
tum meruit ’’ nor the principle of “ quantum 
valebat ” applies : Case law leviewed. 

[P 335 C 21 

(c) Contract Act (1872), S. 65 — Contract 
of supply of goods — Contract being void — If 
S. 65 applies doctrine of “quantum valebat’* 
applies — Obiter. 

(Obiter — Wherein a case of supply of goods the 
contract is found to bo void and S. G5, Contract 
Act, is found to be applicable, it is the doctrine of 
“ quantum valebat ’’ and not that of “ quantum 
meruit ’’ that must be applied ; and whore tho 
actual goods cannot bo returned, restitution 
must be fixed at tho price at which they were 
sold by tho vendors. [P 333 C 2] 

(d) Limitation Act (1908), S. 19 — President 
of Committee has authority to acknowledge. 

A President of a Committee who is authorized 

% 

to purchase goods has equal authoriiy to ac- 
knowledge. Such authority need not bo express; 
A I H 1919 R C P.O ; A I li i925 All 17G and 
.1 I R 1925 Rang 30, Ref. [P ^3(3 C 1] 

T. liangachariar and S. N arayana 
Ayyangay — for Appellant. 

k. Rajah Ayyar, V. Ramaswavii 
Ayyar and <S. Nataraja Nadar for Res- 
pondents. 

Judgment . — U nder Ordinance 9 of 1914 
and the rules i)rescrihe(l thereunder the 
plaintiffs were ai^pointed wliolesale 
dealers of rice at Sattur. The defendant 
Municipal Council of Biivilliputur ap- 
pointed a Local Kmorgency Committee 
for tho purcluise of rico from the plain- 
tiffs. This Local Committee used to in- 
dent for 'the monthly supply and the 
Collector allotted tho quantity to bo 
supplied. In January 1920 the defen- 
dant Municipality applied for a certain 
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amount of rice. The Collector ordered 
460 bags of raw and 300 bags of boiled 
rice. The rice was despatched on 15th 
February 1920. The price of rice seems 
to have started to ’fall from the begin- 
ning of March: vide Ex. E letter from 
the President, Local Emergency Commit- 
tee, to the Collector, dated 3rd September 
1920. The sentence is a little obscure. 
Anyhow the allegation in the written 
statement that the fall began from about 
15th February was not substantiated by 
evidence (para. 16 of the trial Court iudg- 
ment). Under the rules, theLocil Emer- 
gency Committe was to sell at the cost 
price and the wholesale dealer was al- 
lowed a profit of not more than eight 
annas per bag. This consignment of rice 
w^as, after some correspondence with the 
Collector, sold in September and Novem- 
ber, 1920 ataloss, and the plaintilTs sued 
for the deficiency betw'een what the 
defendant Municipality paid them and 
the cost at w'hich the rice w'as supplied. 
A number of pleas were raised by the 
defendant including want of privity, 

limitation and the late supply of the 
goods. 

The trial Court found that there was 
privity of contract, that the suit was not 
barred by limitation, and that it w^as not 
proved that the price had fallen when 
the rice was sent. In first appeal the 
point was taken that if the provisions of 
Ss. 44 and 45, District Municipalities 
Act, not having been complied with 
the contract w^as void. The learned Sub- 
ordinate Judge found for the defendant 
on this point but .as regards privity of 
contract and limitation agreed with the 
findings of the trial Court. He however 
in para. 8 of his judgment held that 
the defendant council was liable under 
S. 65, Contract Act, to pay ** quantum 
meiuit for any profit that the Munici- 
pality had got under the contract. He 
appears to be under a misapprehension 
that the accounts had not been filed 
though he says the defendant council 
had had an opportunity of doing so. But 
it is not disputed before me that the 
accounts. Ex. 4, were filed though in an- 
other connexion. He gave plaintiffs a 
decree for Bs. 2,864-1-2 which he consi- 
dered as the profit which the defendant 
had realized by the sale of the rice. It 
is admitted before me that on the ac- 
counts which have been signed by the 
plaintiffs themselves with the exception 


of a trifling sum of Bs. 5 or so, defen- 
dant council credited all they got by 
the sales to plaintiffs after deducting 
legitimate expenses. Therefore on the 
“ quantum meruit ” w'hich the learned 
Subordinate Judge w’as willing to grant 
there would be practically nothing due 
to the plaintiffs. x\gainst this decision 
defendant council have preferred an ap- 
peal. It is not disputed in appeal that 
the contract w’as void. It is therefore 
unnecessary to go at any length into this' 
matter. I may ^perhaps refer to the 
most recent dec'sion of this Court in 
MunicipdLCouncil, T iruvarur v .Kannu^ 
swami PiLtai (1), a case decided by Sir 
Kumaraswami Sastri, J , and myself, 
where the difference between a contract 
governed by statute and one which is 
not so governed is pointed out and most 
of the cases are discussed which bear on 
a contract like this. I might how'ever 
quote a sentence of Sir Coubts-Trotter. 
C. J., in Madras Engineering Works Ltd, 
Y. Municipal Council, Tricliinopoly (2) : 

Jn England the provision that Corporations 
should contract in a special manner, namely 
under seal is not a statutory provision but is a 
rule of the Common law, and the Judges in well- 
known cases have evolved a rule that the neces- 
sity for the corporate seal to be fixed to contracts 
does not apply to such contracts as appertain to 
the ordinary execution by the corporation of its 
daily duties ; and that has been engrafted by 
the Judges on to the rigour of the Common law. 

I am quite satisfied it is quite impossible for a 
Judge in India to temper the ferocity of the Sta- 
tute law by similar engraftments upon it. I 
must therefore hold that in the absence of a 
contract which fulfils the requirements of the 
Act, the plaintiffs’ suit cannot succeed.” 

It is strenuously argued for the res- 
pondents that S. 65, Contract Act, does 
^pply, but that it is not the doctrine of 
quantum meruit ” because in cases of 
supply of goods it is the doctrine of 
“ quantum valebat ” which should be 
applied : (vide Leake on Contract, 
p. 443). I am inclined to agree with thel 
respondents that if S. 65, Contract Act, 
is applied to the case it is the doctrine 
of “ quantum valebat ” that must be ap- 
plied and restitution must, in a case of 
this sort, where the actual goods cannot 
be returned, be fixed at the price at 
which they were sold by the vendors 
(plaintiffs in this case) : vide Mayne on 

Damages, 383 and Leake on Contract 

above. _ _ 
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For the appellant it is contended that 
a bleach of a statutory Fe^ulation does 
not fall under S. f>5, Contract Act. An- 
nada \f(>hnn Hoy \ . Gour Mohan Mnl- 
lich (3) is'stron^^ly relied on. There, 
there was a contract hy a- Hindu to sell 
iinmr)vahle property to which he was 
the next reversionary heir-expectant 
ujion the death of a widow in po^session 
and to transfer it u[ion possession ac- 
cruini^ to him. It was lie Id that this 
heini^ void under S. h (a), T. V. Act, 
liS82 the time at which such an aj^ree- 
ment is discovered to he void” so that 
a cause of action to recover the consi- 
deration arises under S. ho, Contract 
Act, 1872, in the absence of special cir- 
cumstances is from the date of the ag- 
reement. Their liordships lield (p. 937 
of oO Cal.) that S. 05 did not apply to 
such a contract. In that case another 
i’rivy Council case Hamath Kuyiwar v. 
Indar JUihadvr Sifuih (4) was pressed 
u[)on their Lordships. In the latter 
case a Hindu, while next reversioner to 
an Oudh estate, obtained a decree de- 
claring that a will which the widows of 
tlie last holder alleged authorized them 
to adopt was invalid and that he was 
entitled to the estate upon the death of 
the last surviving widow. Prior to that 
event occurring ho purported to sell half 
tlie estate in consideration of Hs. 25,000 
advanced to him declaring by the sale- 
deed that when he succeeded he would 
put the vendee ’ in proprietary posses- 
sion. After the *death of the last sur- 
viving widow the widow of the pur- 
chaser sued the vendor for possession, or 
alternatively to recover the purchase 
money with interest. It was held that 
there was no ellectual transfer of the 
villages, since the vendor had only an 
expectancy and tiic decree did not create 
any greater interest in him but that 
under S. 05, Contract Act, 1872 the pur- 
chase money was recoverable, with in- 
terest from the date of the suit, the 
period of limitation not running until 
the rights of the purchaser were dis- 
covered to he unenforceable. The facts 
of that case are iieculiar and their Lord- 
ships held that in those peculiar circum- 
stances there was a misapprehension as to 
the i)i ivato riglits of tlie vendor which he 

'8. -A I K P c; 1K‘J=:74 I C 499 = 50 J A 
239=50 Cal 929 (P C). 
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purported to sell and that the true 
nature of those rights v/as not discovered 
by the plaintiff earlier than the time at 
which his demand for possession was re- 
sisted. The agreement was discovered 
to be void and the discovery in their 
liordships’ view was one within the 
words and the meaning of S. 05, Con- 
tract Act. This difference is stressed 
by their Ijordships in Annanda Mohan 

liny \ .Gour Mohan Mullick (. 3 ) at p. 935 
{of Cal. 50) where they say: 

“In that caso, however, there were special cir- 
cumstances wholly different froni those in the 
present case, circumstances which were proved 
in evidence and were suflicient for their Lord- 
ships to act upon and to enable them to say that 
the discovery in the case was later than the date 
of the contract itself. “ 

These are the two important Privy 
Council cases relied on one by each 
side respectively. The case in Hamath 
Kunioar v. Indr a Bahadur Singh (4) can- 
not be taken as authority for saying that 
a contract entered into in breach of the 
statutory provisions of Ss. 44 and 45, Dis- 
trict ]\Iunicipalities Act can ho brought 
under S. 65, Contract Act for purposes 
of a ‘ quantum meruit” or a quantum 
valebat.” In Veeranna Amhalam v. 
Ayyachi Amhalam (5) it was held that a 
contract which was necessarily invalid 
from its inception would not fall under 
S. 65. In Raclhakrishna Dasv. The Mu^ 
nicipal Board of Benares (6) at p. 601 
the learned Judges consider the applicabi- 
lity of S. 65, Contract Act in a case 

exactly similar to the present. They say: 

“There wiis no illegality in the action of tho 
^funicipality in passing a resolution laccopting 
tho appellant’s tender and therefore it cannot 
bo said that tho agreement, if any, constituted 
by tho tender and acceptance of it, has been 
discovered to bo void. Tho agreement is un- 
objectionable but it did not ripen into a binding 
contract by reason of tho neglect of tho parties 
to comply ^Yith the provisions of tho section 
under which tho Alunicipality could alone con- 
tract. Tho words of the section, namely “When 
a contract hccomos void” evidently have no ap- 
plication bocauso there was no contract. If wo 
wero to hold that this section was applicable, 
wc should render nugatory tho salutary provi- 
sions of the Alunicipalities Act which provide 
that “a contract executed other wise than in 
conformity with it shall not bo binding on tho 
Board.” Likowiso S. 70 appears to us to havo 
no application.” 

In ]\'olf it Sons v. Dadiha Khimji ^ 
Co, (7) it was 1ml (1 that advantage must 
ho roc 0 ivo(l_ ho f(uo tho contm^>_he^jnes 

6. A I It, 19‘2i) Alad li {>=92 i G ' OS. 

6. (1905) 27 All 592=(19C5) A \Y N 111. 

7. A I U 1920 Bom 192=58 I C 4G5-=44 Bom 
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void but that is not the case here. Some 
cases are relied on by the respondent to 
show that a contract entered into in 
breach of a statutory regulation would 
nevertheless fall under S. 65. One is 
AiLryaj)rabhakara Hao v. G. Sanyasi 
(8) the decision of a single Judge. It 
may be noted that the applicability of 
that section was merely examined with 
reference to the question of limitation. 
Girraj BakhsJc v. Hamid AH (9) was a 
case of a mortgage entered into by the 
minor’s mother without the permission 
of the Court. It was held that the bene- 
fit obtained on the mortgage must be 
refunded. This must be considered over- 
ruled by the Privy Council decision in 
Mohori Bihee v. Dharmodas Ghose (10) 
where it was held that a mortgagee who 
advanced money to a minor on the secu- 
rity of a mortgage is not entitled to re- 
payment of money on decree being made 
declaring the mortgage invalid. In Ap^ 
pasamiv, Narayanaswami ,A, I. B. 1930 
Mad. 945 a minor fraudulently repre- 
sented himself as a major. Therefore 
there was in that case a mistake of fact 
at the time of the contract. T/2a?zg'U77Z7naZ 
Ayyar v. Krtshnan (ll) is a case bet- 
ween a legal practitioner and his client. 
The agreement which had not been filed 
in Court was held to be void. Neverthe- 
less it was held that the pleader was 
still entitled »o claim any reasonable 
remuneration in respect of his professional 
services. That case is distinguishable be- 
cause the pleader had a right outside the 
alleged agreement whereas in the present 
case the plaintiff’s case is one founded 
on his contract. Municipal Board 
Lucknow v. Debi Has (12) followed Law- 
ford v. Billericay Rural Council (13) 
and Young & Co. v. Mayor and Corpora- 
tion of Royal Leamington Spa (14:) which 
have been distinguished in Municipal 
Council^ Tiruvarur v. Kannuswami 
Billai (l) Municipal Committee ^ Gu^jran- 
wala V, F azal Diji (15); followed Sri- 
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ranqam Municipal Council v. Bodi (16) 
which is the decision of a single Judge 
and which is dissented from by Sir 
Kumaraswami Sastri. J., and myself in 
Municipal Council, T > ruvarury . Kannu- 
swami Pillai (l). Two cases are liow- 
ever relied u pon to show that a “quantum 
meruit” can be granted in the case of a 
contract entered into by a Mnnicipality 
in which the requirements of Ss. 44 and 
45, District Municipalities Act, are not 
complied wdth. One is the case in- 
Municipal Council, Tiruvarur \ . Kannu- 
swami Pillai (l) quoted above. But it 
would he seen therefrom that 

both the parties are agreed before us that if the 
contract is found invalid they should accept a 
decree on a ‘quantum meruit’ basis” 

so that the legality of a quantum 
meruit” was not raised. The other caso 
is the one in M ohamed, Ehrahim Molla 
V. Commissioners for the Port of Chitta- 
gong (17) to which we referred in that 
judgment. In that case the Commis- 
sioners for the port of Chittagong sued 
the defendant for the recovery of money 
due as hire of a tug lent to the defen- 
dant under a contract The contract 
was not under seal as required by S. 29„ 
Chittagong Port Act, 1914. It was held 
that the Act was imperative in its terms 
and the plaintiff's could not sue on the 
contract, but, a ’quantum meruit” was- 
allowed. This case is alluded to in Pol- 
lock on Contract, p. 378. He says: 

‘Tt appears from the report of this case that 
counsel for the defendant (vvho was the appellant 
before the Court! him'^elf conceded that the 
plaintiffs were entitled (though not in that suit) 
to some compensation for the use of the tug It 
is submitted that both counsel and the Court 
were in error in thinking that the plaintiffs were 
entitled to recover ‘quantum meruit.’ No ques- 
tion of payment upon a ‘quantum meruit’ can. 
arise where an act is imperative.” 

I therefore consider that the conten- 
tion of the appellant that no “quantum 
meruit” or ‘quantum valebat” can be 
allowed is correct. If the “quantum 
meruit” is to be, as given by the lower 
appellate Court, on the profit which the 
defendant had made then it is clear from 
the accounts Ex. 4 that the Municipality 
derived no profit. But on this point I 
should hold that if an allowance is to be 
made it must be a ‘ quantum valebat” 
and the plaintiffs would be entitled to 
recover the price of the rice fixed at the 
time of supply. 

16. AIR 1924 Mad 162=72 I C 703. 

17. A I R 1927 Cal 465=103 I 0 2=54 Gal 189._ 
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Turnini^ to the ground of limitation it 
is argued that the letter hjx. h (2) on 
Uvhich the learned Subordinate Judge 
^relies written hy the President of the 
Jiocal Emergency Committee will not 
^save limitation as there is nothing to 
show that he represented the committee. 

[ cannot agree with this contention. 
The point lias not been taken at all in 
first appeal. The matter was only taken 
in a general form in the grounds of the 
second appeal (para. 21), viz., “The Court 
below ought to have held that the suit 
was barred hy limitation.” The corres- 
pondence was conducted by the Presi- 
dent of the Committes. lie was put into 
the withess-bo.x, hut no question was put 
to him tliat he had no authority to carry 
on tlie correspondence. In Braja Sundar 
Deb V. Bhola Nath (18) it was held that 
a person with authority to purchase and 
settle the price of goods had equal autho- 
rity to acknowledge and tliat the autho- 
rity to do so need not be express. In 
Ganga Bam v. Lachman Singh (19), it 
was held that it can he presumed from 
the attendant circumstances that ac- 
knowledgment made by the agent is 
authorized: see also Bala Singh v. Bag- 
wa 7 i Singh Sc So7is (20). Such acknow- 
ledgment may be addressed to a person 
other than the person entitled to the 
property or right (Expl. 1, S. 19, Eim. 
Act). I agree with the learned Subordi- 
nate Judge that the letter Ex. F.2 saves 
limitation. One more argument is raised 
on behalf of the respondents, namely, 
that the parties are governed by the 
Ordinance, that the contract is made 
under it and that the Municipal Council 
was not acting as a Municipal Council 
in making the co.itract: Douglass v. 
Bhgl Urban Council (21), Attoriiey-Gene- 
ral V. Gashill (22), Mathura Mohan 
Saha V. Botii Kumar Saha (23) and 
Ijeake on Contracts, 417 were quoted. 
This contention was also raised before 
the learned Subordinate Judge who deals 
with it in para. 7 of his judgment. I 
agree with his conclusions. The Ordin- 
ance lays down that t he G overnor-Gene- 
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ral-in-Council or the Local Government 
may require any persons or class of per- 
sons to make a return of any article of 
cormuerce of which he or any person be- 
longing to such class is the owner, and 
that if any article is found to be un- 
reasonably withheld from the market on 
the issue of notification under S. 6, any 
per-^on empowered by the Governor- 
(leneral or the Local Government may 
take possession of any articles so notified 
on paying compensation. There is 
nothing in this to prevent the plaintiffs 
from making their contract with the 
Municipal Council in the statutory terms 
prescribed in Ss. 44 and 45, District 
Municipalities Act. I consider that these 
terms were applicable. 

The appeal in my opinion must be al- 
lowed with costs and the suit dismissed 
with costs throughout. I cannot help 
observing that the defendant council 
were put into an extremely awkward 
position. Correspondence shows that 
they were not free agents either in the 
matter of buying or selling and yet they 
were to be considered responsible for any 
loss which might accrue owing to fall in 
prices. The Emergency Committee was 
a purely honorary body and neither it 
nor the Municipal Council were going to 
make any profit out of the transaction. 
It is immaterial that the Municipality 
did take a sum of Ks. 500 for peace 
celebrations because this was returned. 
The Emergency Committee was at one 
time called on by the Collector to make 
good a deficiency of Rs. 235-10-0 in re- 
gard to another Union (Elayangudi 
Union). That sum however was also re- 
funded by the Collector. It would ap- 
pear hard to hold the Municipal Counoi 
responsible for trading losses in a matter 
in which they had no freedom of action 
and in which they and their agent, the 
local Emergency Committee, were serving 
the public in an honorary capacity. If 
the contract had been made in accord- 
ance with the statutory regulation it 
would certainly appear hard in the cir- 
cumstances that the Municipal Council 
should have had to make good presum- 
ably from the ratepayers’ money, a loss 
for which they wore not responsible. 
This question does not however arise 
owing to the fact that the contract ac- 
tually made was void. 

p.u.s./k.s. Appeal allowed. 
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Bardswell, J. 

P. aS. Anantanarayanan^ Petitioner, 
In re. 

Criminal Revn. Case No. 743 of 1932 
and Criminal Revn. Petn. No. 693 of 
1932, Decided on 25th October 1932, for 
revision of judgment of Joint First Class 
Magistrate, Chingleput, DJ- 14th March 
1932. 

PenalCode(1860), S. 71 — Charge of picket- 
ing against accused — Two separate sen- 
tences under both Criminal Law Amendment 
Act and Ordinance is illegal — Criminal Law 
Amendment Act (1908), S. 17 (1) and Ordi- 
nance (5 of 1932), S, 4. 

Accused was found guilty of picketing which 
■fell both under the Criminal Law Amendment 
Act S. 17 (1) and Ordinance 5 of 1932. Magis- 
trate awarded separate sentences under each of 
the provisions of law for the offence. 

Held : that the separate sentences cannot 
■stand and that the sentence under one of them 
must be set aside. [p 333 C 1] 

K. S. Jayarama Ayyar for G, Gopala- 
Gwami — for Petitioner. 

Public Prosecutoi — for the Crown. 

Order. This is a petition put in not 
by but on behalf of, two persons, who 
have been convicted by the First Class 
Joint Magistrate of Chingleput of an of- 
fence punishable under S. 17 (l). Criminal 
Law Amendment, Act 1908, and S. 4, 
Ordinance 5 of 1932. The point taken 
in this petition is that they have in fact 
been convicted only of one offence, that 
of picketing, which can fall equally 
under S. 17 (l). Criminal Law Amend- 
ment Act, and under S. 4 of the Ordin- 
ance and that therefore the Joint Magis- 
trate in awarding them separate sen- 
tences for the conviction under each 
count has acted illegally with reference 
to S. 71, I. P. C. Under S. 17 (l), Cri- 
m 1 nal Ija w Amendment Act, a person 
can be punished if he is a member of an 
unlawful association, or for in any way 
assisting in the operation of any such 
association. ^ By S. 4, Ordinance 5 of 
^32, which is known as the Ordinance 
or the prevention of molestation and 
picketing, a person can be punished for 
.molestation. The judgment of the 
i agis late refers to the two accused as 

having been respectively President and 

Member of the Taluk Congress Com- 
mittee, Conjeevaram, and of the District 
Uongress Committee of Chingleput; and 
it has been suggested by the learned 
Public Prosecutor that the conviction 
under the Criminal Law Amendment 
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Act may have been for their being mem- 
bers of an unlawful association which 
would be a separate offence from that of 
picketing. It has been proved by evi- 
dence that tlieTaluk and District Congress 
Committees in question have been noti- 
fied by Government as unlawful associa- 
tions. In order to makeclearthe matter 
the records of the case have been sent 
for and scrutinized. The particulars of 
the accusation stated against accused 1 
have thus been set out by the Joint 
Magistrate: 

“Whereas it appears that you Dr. P. S. Srini- 
vasa Iyer, being a President of the Taluk and 
District Congress Committees of Conjeevaram 
and Chingleput respectively, which have been 
declared to be unlawful associations by the 
Government under S. 16, Criminal Law Amend- 
ment Act, 1903 and in spite of a warning from 
the District Magistrate to desist from activities 
in furtherance of the purposes of the said unlaw- 
ful associations, did, at 12-20 p. m., on 14th 
March 1932, in furtherance of the purpo.ses of the 
said unlawful associations, picket foreign cloth 
shops at Hodsonpet, Conjeevaram, and thereby 
committeed an offence under S. 17 (l). Criminal 
Law Amendment Act, 1908; and that you by 
doing the said picketing, committed the offence 
of molestation as defined in S, 3, Ordinance 5 of 
1932, punishable under S. 4 of the said Ordinance; 
show cause why you should not be convicted 
under S. 17 (1), Criminal Law Amendment Act, 
1908, and S. 4, Ordinance 5 of 1932, Do you 
plead guilty or not guilty ?” 

The accusation that was read to ac- 
cused 2 is just the same as that read out 
to accused 1 except that he is described 
as a member of the Congress Committees 
and not as the President. It is true 
that in both these statements of accusa- 
tion the fact of the accused being either 
President or Member of the Taluk and 
District Congress Committees is men- 
tioned, but I am satisfied that this is 
only by way of description. This is 
shown by the use of the word “being. “ 
Had they been charged with the offence 
of being members of an unlawful associa- 
tion the accusation should run “that you 
were.” This however is not a case in 
which one has to decide by a meticulous 
examination of the language that is used 
as from what follows later it is perfectly 
clear that the offence charged under 
S. 17 (l) was that of picketing foreign 
cloth shops and that the offence charged 
under the Ordinance was that of molesta- 
tion in the said picketing. Therefore 
under each section alike it was the 
offence of picketing with which the two 
accused were charged. The matter is so 
very clear that it is hardly necessary to 
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mention anytliin'^ that might make it 
even ficarcr, l)ut for the sake of em- 
I'hnsis J will |)r)int out that what was 
re 1(1 l»v tlioJchnt ^^aL:isb)•ate to the ac- 
(•used as to the aecus;ition is practically 
i\ paraf>hrase r)f what is stated in the 
charge sheet though in the charge-sheet 
in tlie place of the word “hciug” we have 
ho are.” The conclusion of what ap- 
])ears in the charge-sheet shows that the 
charge against the accused was one of 
idcketing which is sliown as falling 
both under the Act and under the Ordin- 
ance. And, again, in tiie first informa- 
tion report n'^thing is mentioned about 
these accused being members of an un- 
lawful association, but it is merely stated 
tliat they were guilty of picketing and 
thereby committed olfences under the 
Act and under the Ordinance. Before 
the ^^lagistrate accused 1 declined to 
plead either way and so also did ac- 
cused 2. Accused 2 however went on to 
say : 

“I wish to aJJ however that I think I was a 
member of tlie 1'ahik ( ongress Committee only, 
as far as I remember, and not of the District 
Congre.ss ' oinmittee ” 

As he had already declined to plead, it 
is clear that in this statement he was 
only correcting a possible mistake in his 
description and was not replying to the 
charge of being a member of an unlaw- 
ful association, which charge indeed had 
not been preferred against him I find 
tlien that the two accused have been 
found guilty of one offence and one only, 
though it is one punishable under two 
separate provisions of law. The t'-^o 
SGfiarate sentences therefore cannot 
stand. The convictions are confirmed 
hut the sentence of six montlis’ rigorous 
imprisonment and of fine of Ks 200 that 
has been passed for the conviction under 
S. 4, Ordinance 5 of 1032, is set aside. 
I understand that they have already 
undergone imprisonment for six months 
or more. If that he the case, and, if 
they have no furtlier term of imprison- 
ment to undergo in default of payment 
of fine, they must at onco bo released 
and set at liberty; at any rate, they 
must ho released as soon as thoir term 
(jf six months and any term of imprison- 
mont in default of payment of fine lias 
expired. The fines if paid should he re- 
funded to tliom. 

p.i:.s./k.s. Order aceordingly . 
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BkaslI'LV, C. J. and Bardswell, J. 

Sothavalan and others — I’ebitioners — 
Appellants. 

V. 

llama Hone and others — Bespondents* 

Criminal Revn. No. 102 of 1932, and 
Criminal Revn. No. Petn. 148 of 1932 
Decided on 13th Decemcer 1932 from 
order of Sub-divisional IMagistrate^ 
Ramnad, D/- IGth January 1932. 

Penal Code (I860}, S. 71 — Conviction 
under Ss. 147 and 323 Separate sentence' 
is legal — Penal Code, Ss. 147 and 323. 

A per.son convicted both under Ss. 147 and 323 
can bo awarded a separate sentence for each of 
the offences and S. 71 can have no application. 
For the offence of voluntarily causing hurt or of 
voluntarily causing grievous hurt obviously can 
be committed without the commission of tho 
otTcnco of rioting and in like manner rioting 
Can be committed without the commission of 
the two oiher mentioned offences, as the force 
used in rioting may fall far short of causing 
bodilv pain, i. e hurt or greivous hurt: AI li 
lO-iSAVrtd l^,FoU.\A I li 1919 A/ (id 853; la 
C il 7^5; 40 Cal 61 1; 17 Bom 260; 7 AH 29'aud 7 
All 757 {F D), Kely on, A I li 19^2 Mad 405 and 
A I h 1927 Mad 970, not’ Foil. [P 339 C 2] 

G. Go palaswavii — for Petitioners. 

A. Nant simha Aiyai — for the Crown. 

T. G. Singaravelu — for Respondents. 

Hard sundly J. — Tho petitioners in 
this case have been convicted of rioting 
as punisliahlo under S. 147, I. P. C., and 
of the substantive offence of voluntarily 
causing simple hurt as punishable under 
S 323, I. P. C. They have been sen- 
tenced in all to three months’ rigorous 
imprisonment each, two months for the 
rioting and one month for causing 
hurt. They have also each of them been 
fined Rs. 15 for each offence. The only 
point that has now to be considered is 
that of whether the two separate punish- 
ments wore legal. 

For tho petitioners reliance is placed 
upon the decision of Curgenven, J. In re 
Knnnammal Mayan (l). In that case 
tlie learned Judge has held, though with 
some hesitation and wdiilo admitting 
that ho saw a difficulty in arriving at 
his conclusion, that when a person is 
convicted both under S. 147 and S. 323 
I. P. C. he could not bo awarded a sepa- 
rate sentence for each of the offences. 
Ho has followed a decision, apparently 
nnref^ortod, of Krishnan, J. in C. R- 
209/24 and a decision of tho Lahore 
Higli Court reported i n Bishria v * 
^~T7^ X~r ll 1927 Mad 970=106 I C 828=28 
Cr li J 1001. 
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Emperor (2). The principle of these 
decisions is that where the causing of 
the hurt is itself the particular form of 
the force or violence which contributed 
to the offence of rioting, the one was 
included as an ingredient of the other. 
Curgenven, J., followed this principle 
and found it difficult to escape the con- 
clusion that to convict for voluntarily- 
causing hurt, where the only violence 
which formed the act of rioting was the 
hurt itself, offends against the provisions 
of S. 71, I. P. C. A different opinion 
however has been expressed by 
Wallace, J. in a decision which is also 
to be found in AntJioni U daiyan v. 
Boyappudayar (3). Therein he has 
pointed oufc that 

“Causing hurt and using force are not the 
same thing and the word “force” does not ap- 
pear in the definition of “hurt.” The U'^c of 
criminal force is no doubt an ingredient of the 
offence of rioting and the use of force may be 
an ingredient in the offence of rescuing cattle, 
but the force necessary to constitute these 
offences may fall far short of ‘causing bodily 
pain* and, if further force is used which does 
cause bodily pain, then, in my view, the 
offences which involve and are complete by more 
use of criminal force have been exceeded and 
that excess constitutes another offence, viz, that 
of causing hurt or causing whatever more serious 
form of bodily hurt has been the result.” 

With all respect I think that the view 
thus taken by Wallace, J., is correct; 
and what he says as to force is equally 
applicable to violence. The same view 
has also been taken by a Divisional 
Bench of this Court, Krishna Ayyar v. 
Emperor (4), a decision which does not 
appear to have been brought to the 
notice of either of the learned Judges 
whose decisions, above referred to, ap- 
pear in Kunnamal Mayan, In re (l). In 
that case it is remarked that 

“it has been well settled that where the object 
of an unlawful assembly is to cause hurt, then 
a member of that unlawful assembly, if he is 
convicted under S. 147, cannot be convicted also 
under S. 323 or S. 325 read with S. 149, except 
that such of the accused as are proved them- 
selves to have caused hurt in the raiyat would be 

convicted of the offence of hurt in 
addition to the offence of rioting.” 

The convictions therefore of certain 
of the accused under Ss. 147 and 323, 

I- P« D., were confirmed. With regard 
to the constructive S. 149, Gou rds com- 

AIR 1922 Lah ^^5=73 I G 517 — 04 . 

Or L J. G29 

3. AIR 1928 Mad 18=105 I O 806=9fi 

Cr L J 932. 

4. AIR 1919 Mad .353=49 I 0 337=20 

Cr Li j 145, 
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mentary shows that there is a conflict of 
opinion between the various High Courts 
but with that section we are not now 
concerned, as all the petitioners in this 
case have been convicted of offences of 
hurt individually committed. Except 
in the case of the Ijiihore Court in 
Bishna v. Emperor (2) th.ere' seems to 
have I een no such conflict among the 
other High Courts as to its being legal to 
inflict a separate punishment on a rioter,! 
on a substantial conviction untler S. 323, 
from that awarded for the offence under 
S 147. This w’as held by the Calcutta 
High Court in Mohu Mir v. Queen- 
Empress (o) and more recently in Ram 
Angut’ia Singh v. Emperor (6). There 
are similar decisions in Queen. Empress 
V. Bayia Punja (7j when the matter was 
considered by a Full Bench, and in 
Queen- Empress v. Dangar Singh (8) and 
\u Queeu . Empress v. Ram Sarnp (9), 
Queen- Empress v. Dangar Singh (8) 
dissented from a previous decision of 
that Court to the contrary. None of 
these cases has been referred to by the 
learned Judge who decided the case in 
Bishna v. Emperor (2). It is the Allaha- 
bad view which has been followed in 
Calcutta and Bombay. As remarked in 
Queen-Empress v. Dungar Sinuh (8).: 

“The offence of voluntarily causing hurt or of 
voluntarily causing grievous hu^t obviously cm 
be committed without the '‘ommis ion of the 
offence of rioting and, in like manner, rioting 
can be committed without the commission of 
the two other menrionei offerees.” 

This is putting in general terms what 
has been put more particularly by 
Wallace, J,, in the quotati >n from his 
judgment given above. Taking this as 
the correct position as, in my opinion, 
it should be and as, indeed, has been 
found by a Bench of this Court to be 
settled, S. 71, I.-P. C., can have no ap 
plication. I would hold, then, that the 
petitioners have been properly and 
legally awarded separate sentences, one 
for rioting and one for having caused 
simple hurt. The sentences cannot be 
said to be excessive, but, seeing that this 
case has been hanging over the peti- 
tioners for over a year, that none of the 
injuries caused was of a serious charac- 
ter, and that they have already served 
out about half of their several terms of 

5. (1889) IG Cal 725. 

G. (1913) 40 Cal 511=18 I C 402. 

7. (1893) 17 Bom 260 (F B). 

8 . (1884) 7 All 29=(1S84) A \V N 220. 

9. (1885) 7 All 757=(18S6) A W N 195 (F B) 
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ini r>ris )ntnont, I <lo not think it neces- 
sary lo send them hack to jail. Their 
not Ixhni’ sent liack is likely to be the 
more conducive to future harmony bet- 
ween them and the opposite party, and 

thev have had their lesson. I waiuld 
% 

therefore reduce their sentences to rigor- 
ous imprisonment for the period already 
undergone and now set them at lilicrty, 
dischai\Liing their liail bonds. Tlie sen- 
tences of line and of imprisonment in 
default sliould stand as also the order 
for compensation to P. Ws. 1 — 4. 

Beasley, C. J. — l agree. 

r.R.S., K.s. Scnteyice reduced. 
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Walsh, J. 

V . K. Kelu AcJian and anothei — De- 
fendants — Appellants. 

V. 

Thcindavaii Chettiar and another — ■ 
Plaintiffs — Respondents. 

Second Appeal No. 1GG7 of 1923, Deci- 
ded on 12th December 1932, against de- 
cree of Sub- Judge, South Malabar, in 
^\ppenl Suit No. 20 of 1927. 

(a) Civil P. C. (1908), S. 47 — Party to suit 
bound by decree — Dispute in execution must 
be settled under S. 47. 

Where iho piirty to the suit is bound by the 
clocreo he cannot evade the rule that disputes in 
execution nnisb be settled under S. 47, Civil 
P C., and not by a separate suit by joining with 
a stranger: A III WO Mad 817; A I li 1920 
Bom 223 and A I R 1927 Rang 137, 

[P 341 C 1] 

(b) Civil P. C. (1908), O. 21, R. 63— Ap- 
pointment of receiver under S. 92 — Attach- 
ment in execution of decree — Dismissal of 
claim and suit under O. 21, R. 63 — Sanction 
to sue receiver is not necessary. 

A receiver was appointed under S. 02, Civil 
P. G. \ decree was passed and in execution of 
the decree certain crops were attached. Tho 
plaintiff put in a claim to tho property but it 
was dismissed. Ho then filed a regular suit to 
have his share in tho property. 

Held : sanction to sue the receiver was not 
nccO'sary for the suit and that oven if it wore 
necessary sanction of the sub-Court was suflici- 
ent; Case law referred. [P 341 C 2] 

K. Kutli Krishna Menon — for Appel- 
lants. 

T. A. Ananta Ayyai — for Respondents. 

The defendant in this suit 
was a receiver appointed by tho High 
Court under S. 92, Civil P. C. lie got a 
decree in O. S. No. 191 of 1921 on the 
file of tho Additional District Munsif’s 
Court, l^ilghat, against one Andy Cliot- 
tiar. Tho suit w'as against Andy Cliet- 
tiar and his father, Samiyappan Chot- 
tiar, but Samiyappan Chettiar was ox- 
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onerated and a decree was given against 
Andy Chettiar. In execution certain crops 
were attached. Andy’s father, Samiyap- 
pan Chettiar, and his second son, Thanda- 
van Chettiar put in a claim petition, and 
one Ramalinga Ayyar put in another claim 
petition. Both petitions were dismissed. 
Ramalinga Ayyar took no further action. 
But Samiyappan Chettiar and his son 
Thandavan Chettiar brought this suit to 
set aside the order of dismissal. The 
suit was resisted on the grounds; (l) that 
the suit is not maintainable without the 
sanction of the Court by which the de- 
fendant was appointed a receiver: (2) it 
was barred under S. 47, Civil P. C., be- 
cause Samiyappan Chettiar was a party 
in O. S. No. 191 of 1921, and so a sepa- 
rate suit was not maintainable and (3) 
the crops attached 'really belonged to 
the judgment-debtor, and so the order 
dismissing tho claim should be upheld. 
The trial Court held in favour of the re- 
ceiver on all the three points and dis- 
missed the suit, hut the appellate Court 
decided all the three points against the 
receiver and decreed the suit. The last 
point being a question of fact there can 
he no second appeal on it. As regards 
the rest, this appeal is preferred by the 
defendant under two points of law. 

I shall take the second point first be- 
cause it is comparatively simple. The 
suit of Thandavan Chettiar is admittedly 
not barred as he was not a party to tho 
original suit. Whether the suit of Sami- 
yappan Chettiar would be barred would 
depend on whether ho was exonerated 
because he had no interest in the pro- 
perty, and as there was no evidence on 
this point in the lower Court, I sent for 
tho original records. It is clear from 
them that he was a proper party to tho 
suit. So the decision in Abdul Sac v. 
Sundara fdudaliar (l) is not applicable. 
Goha Nathii v. Salcaravi Teju (2) and U 
Kala V. Ma Tlnim U (3), are quoted for 
tho appellant. But in tho former case 
it was the auction purchaser who was 
the plaintiff, and tho Court hold that he 
was entitled to maintain his suit against 
the defendants, one of whom was the 
original judgment-debtor, and the other 
a stranger, Init it expressly holds tha t 

1. A 1 U 193C ^liid 817=127 I C 805=64 Mad 

SI (F H). 

2. A I U 1920 r>om 223=59 I 0 866=44 Bom 

977. 

a. A I U l'.)27 Rang 137=101 I 0 794=5 Rang 

110 . 


1933 


Kelu Achan V. Thandavan (Walsh, J.) Madras 341 


the plaintiff brought his suit in his capa- 
city as auction-purchaser, and acquired 
a different set of rights from those which 
he had as a decree-holder. U Kala v. 
Ma Uiiivi U (3), was a case where the 
suit was dismissed on the ground that 
plaintiff was wrongly joined as a party 
in the previous suit having' no concern 
with it. What has been laid down in 
this case was followed: Abdul Sac v. 
Sundara Mudaliar (l). It seems im- 
possible to hold that where the party to 
the suit is bound by the decree he can 
evade the rule that disputes in execution 
must be settled under S. 47, Civil P. C., 
and not by a separate suit, by joining 
with a stranger. This would be to de- 
feat the purpose of S. 47, Civil P. C. The 
suit therefore by Samiyappan Chettiar 
is, I consider, already not maintainable 
for this reason. 

The next point to be considered is 
whether the want of sanction of the 
Court with regard to the receiver inva- 
lidates the suit by Thandavan Chettiar 
for his half share of the property. As the 
plea was not taken in the written state- 
ment it is argued that the receiver 
waived his right. Jagannatha Sanyasiali 
V. Atchanna Naidu (4), referred to, is a 
case in which sanction was obtained dur- 
ing the course of trial. It is also argued 
that the sanction of the sub-Court was 
sufificient, and that the High Court only 
directed that the receiver should work 
according to the direction of the sub- 
Court. Ammukutty V . Manavikraman (5) 
was quoted in this connexion. The order 
of the High Court appointing the re- 
ceiver is not traceable, and it is not pos- 
sible to say quite definitely whether he 
was ordered in those proceedings to work 
under the direction of the sub-Court. 
But w'hen the receiver took up the exe- 
cution he had applied to the sub-Court 
and taken its leave. The evidence of 
D. W. 1 was that the sub-Court’s order 
was obtained under the High Court’s 
direction. In Ex. E, the petition filed 
by the plaintiffs, it is stated that the 
receiver was appointed to act under the 
direction of the sub-Court, so that it 
appears very likely that he was ordered 
by the High Court to work under the 
sub-Court. 

On the general question of sanction 

4. A I R 1921 Mad 624=70 I C 759. 

6. A I R 1920 Mad 709=59 I G 668=43 Mad 
793. 


Miller Y . Rama Ban jhan Chakra varthi (G) 
and (J 0)1 2Iaung v. Ehraliim (7), may 
be referred to. In the latter case though 
objection was not taken in the lower 
Courts the trial was held to have been 
without jurisdiction. Kuppusrvami Aiyar 
V. Suppan Cheity (8) quoted on the 
other side is distinguishable because the 
receiver had an independent duty thrown 
on him to grant pattas, and was liable 
to be sued under the Act for his failure 
to do so. There is however one line of 
argument w’hich appears to me conclu- 
sive against the appellant. The rule for- 
bidding the bringing of a suit against a 
receiver is a mere procedure of Court not 
resting on any statutory authority, 
whereas the right to bring the suit with 
regard to the claim under O. 21, R. 63, 
Civil P. C., 1908, is a statutory right: 
Pokker v. Knnhammad (9) and Din Ma- 
homed V. Unna Dntta Hans Raj (10), a 
Lahore case, follows Madras. It is there 
laid down that a statutory right to sue 
cannot be defeated by any rule of prac- 
tice. In Raja of Ramnad v. Subra- 
maniam Chettiar (ll), at p. 483 {of 52 
Mad.) it has been held that a suit under 
O. 21, R. 63, is a continuation of those 
proceedings, and it would certainly ap- 
pear to be very inequitable if a receiver 
disturbs a person in possession by taking 
action in execution that the latter should 
be deprived of his right and of the suit 
allowed under O. 21, R. 63, unless he 
first obtains permission to sue. I there- 
fore agree with the lower a.ppellate Court 
that permission to sue the receiver is not 
necessary, and even if it is necessary I 
hold the sanction given by the Subordi- 
nate Judge is sufficient. Therefore as 
regards the property falling to the share 
of Samiyappan Chettiar the appeal is 
allowed with costs, and it fails as re- 
gards Thandavan Chettiar’s share and is 
dismissed with costs. 

p.R.S./k.S. Appeal partly allowed. 


6. (1884) 10 Cal 1014. 

7. A I R 192S Rang 175=110 I C 622=6 Rang 

268. 

8. (1907) 30 Mad 505=17 M L J 483. 

9. A I R 1919 Mad 257=51 I C 714=42 Mad 

143. 

10. AIR 1931 Lah 430=133 I C 118. 

11. AIR 1928 Mad 1201=116 I C 827=52 

Mad 465. 
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Walstt, J. 

G. K u ppuaii'inny CJicfty — Appellant, 

V, 

Vnllari Pillai and others — Respon- 
deri ts. 

C'ivil l^evn. Retn. No. o3 1 of 102H and 
Civil Aj)peal No. 2o of lf)20, ])ocidod on 
lltli danuary ](k 33, ])ctiti('‘n from order 
of ].)ist. ^fiinsif, Cliidarnbarain , I)/- 5th 
ftepteml)er U)27. 

(t.) Civil P. C. (1908), S 145 and O. 43, 
R ^ Order difimisaing petition to arrest 
surety is not appealable. 

An (Iocs not lie from an order dismis* 

sing a petition for arrest of a sure^v. 

[P 312 C 1] 

fb) Civil P C. (1908), S. 145— Attachment 
of moveables of judgment-debtor — Surety 
bond for production of articles — Procedure 
for enforcing surety bond indicated. 

\Vl)(*te (he moveables of a judgment-debtor arc 
attached and a surety bond is executed for the 
product ion of (be a* tides, tl)ougii a separate suit 
to enforce the bond is not nccess.irv, action on 
the bond does not fall under S. 14b, Civil P. G. 

1 be proper procedure foreuforcitig tlic bond is 
t(j move the (Jourt to Tnal:e an order calling upon 
the surety to produce the articles or the money 
for which he has rendered hiin-elf liable. With- 
out such an order under the bond, a petition for 
the aiiest of the surotv is prcinaturo : A J li 
PfiO Mad 1005, lief ; A ' I II 1910 P C 55, licl 
on. [P 342 C 2] 

T, ll. Srinivasa Iyengar — for Ap- 
pellant. 

M. S, Venkatarama lyo — for Respon- 
dents. 

Judgynent. — Tn this case the proper- 
ties of a judgment-dehten' were attached 
and the resitcmdonts’ sureties executed a 
l)ond for the i)ro(l uction of the articles. 
The petitioner apf)liod for the arrest of 
these ])ers()ns on the giamnd t hat they 
flid not 1)10(1 uoo the articles. The lower 
Court dismissed the jictition mainly on 
two grounds: firstly' that the bonds were 
^lefecti\ c as (he list of articles attached 
had not been initialed l)y the parties on 
eacli page, and secondly that there must 
ho a notice to tho sur('tios to produce 
the articles for any valid order of execu- 
tion to he tiilcen against them and there 
was no such notice in tlie ease of tho 
first surety. Tho matter was tak'on in 
appeal t.o the JTstrict Coui't, which 
found that tho appeal did not lie and 
[that limling is not contestod before mu. 
T1 lO learned ITstrict kludge remarked 
ho\ve\ or Idiat 

“be w:i- !i<U ;it :i11 s:PiUi('cl with tho manner in 
wbi(d» lb(‘ b)\\i‘i" Poin t, cl iron is'^(‘ I the cNcc'Uticm 
pel i turn on llm merits, d'he surety bond is not 


incomplete in law by reason of the attachment 
list annexed to it having been signed by only 
one surety even though the surety who has not 
signed was the one who took cbai'ge of the movo- 
ablo^.” 

Ho was of opinion that it is a matter 
for evidence. Then he said: 

“While 1 agree that the issue of a notice was 

the analogy of S. 145, tho petition 
ought not to have been dismissed without calling 
ii[ on tho decree-holder to pay batta for notice.” 

He is evidently here under a niisap- 
l)rohension that the petition was one for 
notice on the sureties to produce the 
articles. The petitioner simply prayed 
for their arrest. From the decision in 
Hai lidghuhar Singh v. Jai Indr a Balia ^ 
dur Singh (l) which has been followed 
in Sankinin i Variar v. Vasudcvayi Nam-\ 
hudripad (2) it is clear that while a 
separate suit to enforce a bond of this 
nature is not necessary yet action on 
the bond does not fall under S. 145, 
Civil P. C. Their Lordships have ini 
liaj Baglmhar Sinyh v. Jai Indra Baha- 
du r Si7igh (l), laid d own tho procedure 
to he followed where they say: 

“It remains thcicfore that here is tho un '• 
questioned liability and there must be some mode 
of enforcing it and that tho only mode of enforc- 
ing it must be by tho Court making an order in 
tho suit upon an application to which tho sure- 
ties are parties that the properties charged bo 
sold unless before a day named tho sureties find 
tho money.” 

In that case it w’as a question of find- 
ing money and in the present case it is 
a question of producing the articles or 
money for which tho sureties rendered 
themselves liable on the bond. Plence 
tho petition to arrest the sureties with- 
out having obtained an order of Court 
under tlie bond is premature and was 
rightly dismissed. In these circum- 
stances this revision petition is dismissed 
with costs one set. Tho second appeal 
does not lie. 

P.u S./u.K. Order 

1. A 1 11 19t9 P G 55=55 I'G 150=46 I A 223 

=4‘i All 158=22 O C 212 (V C). 

2. A I 11 1226 :^Iad 1005=97 I G 7S7. 
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Wat.sh, j. 

V, S. Ixvi. lia mayiathan Cdietiiar — 
Petitionor. 

Y. 

V. St. N. C'hidamharain Chettia ) — 

Op])osito Party. 

Civil Kevn. Potn. No 1006 of 1932, 
Hccided on 3rd »lanuary 1933, from order 
of Suh-Jiulgo, Diiuligul, 11;- 27th July 
1932. 
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Civil P C. (1908),S.63andO. 21, Rr. 52, and 
53 — Money in custody Court is not assets in 
eittaching Court unless such money is ordered 
to be credited to attaching Court. 

There is absolutely no authority for the pro- 
position that because a Court orders the attached 
property to be sent to it by a public oflicer, 
therefore the money must be considered to have 
been reached the Court from the date of the order 
or at least from the date of its receipt by the 
public officer. 

The properties of a judgment-debtor were sold 
for default in payment of Government revenue 
and the purchase money was in the h^nds of the 
Tahsildar who conducted the sale. The decree- 
holder in execution of his decree asked for at- 
tachment of the money in the hands of the 
Tahsildar. Attachment was ordered and the 
Munsif wrote to the Tahsildar for sending the 
money. In the meantime the Tahsildar had 
sent the money to the Sub-Court and wrote to 
the Munsif that there were several notices of 
attachment. The decree-holder claimed priority 
in payment of his decree debt as he got the first 
a.ttachmeut. 

Held', that the decree-holder cannot get pri- 
ority as the money continued to be in custody 
Court and as it was not transferred to the attach- 
ing Court to the credit of his decree: A I R 1S21 
Mad 21:5, Rel on; 7 Mad 47, Ref. [P 311 C 1, 2] 

Judgment . — This is a civil revision 
petition preferred by the decree- holder 
in O. S. No. 41 of 1930, who got a decree 
on 2nd September 1930 in the District 
Munsif’s Court of Palni against oneVen- 
katachala Chetti, Zemindar of Chatra- 
patty. On account of default in pay- 
ment of Government revenue this Ven- 
katachalla Chetti’s property (Chatra- 
patty village) has been brought to sale. 

' The Tahsildar sold the village on 12th 
November 1931. The sale was confirmed 
by the Collector on 23rd December 1931 
and the purchase money was in the 
hands of the Tahsildar who conducted 
the sale. The respondent, who had ob- 
-tained a decree against the same judg- 
ment-debtor, filed E. P. No. 790 of 1931, 
on 10th December 1931, asking for at- 
tachment of the money in the hands of 
the Tahsildar. The District Munsif or- 
dered attachment on 12th December 
1931, which was made absolute on 15th 
January 1932. On I6bh January 1932 
the respondent asked the District Munsif 
of Palni to send for the amount and issue 
a cheque. The Tahsildar was addressed 
by the District Muusif, as he had not 
sent the money, as to why it had not 
been sent and whether there were any 
prior attachments on it. As a matter of 
fact the Tahsildar sent the money bo the 
Gub-Courb, Dindigul, on 6th January 
.'1932. In his reply dated 25bh February 


1932 the Tahsildar stated that the first 
attachment was that of the District 
Munsif’s Court. He has wrongly stated 
there that there W'as no direction from 
the Court to credit the amount to O. S. 
No. 21 of 1929 and ho also said that as 
he had received several attachment 
notices the amounts could not be credi- 
ted to any of the suits. The respondent 
claimed that he was entitled to priority 
in x)ayment because he gob the first at- 
tachment order on 12th December 1931. 
This claim has been recognized by the 
Subordinate Judge, and it is against this 
decision that this revision petition is 
put in. 

Although the matter has been very 
elaborately argued for nearly two days 
the point in issue is perfectly simple. 
The matter falls under O. 21, Kr. 52 
and 53 and under S. 63, Civil P. C. The 
property while it was being attached 
under decrees of more Courts than one 
was in the custody of a public oflicer, 
the Tahsildar. It is nob disputed that 
the Sub-Court of Dindigul being the 
Court of a superior grade is the Court 
which had to realize such proi)erty and 
determine all claims thereto. Since the 
decision in V iswanadhan Chetty v. 

Arunachalam Ghettxj (l), it is perfectly 
clear that the custody Court cannot dis- 
tribute money or adjudicate claims to it. 
It must remit it to the attaching Court 
and all that it can settle is which at- 
tachment was made first if the attaching 
Courts are of equal standing. That was 
a very strong case since the custody 
Court happened itself to be the attach- 
ing Court, yet it was held that until the 
money was actually transferred to the 
decree in which it was sought to be at- 
tached the Court continued to be merely 
the custody Court. Consequently, the 
only argument which is open to the res- 
pondent to claim priority and which has 
actually been adopted before me is this. 
Because public officers are supposed to 
perform their duties properly it must be 
held that when the attachment order 
was issued by the District Munsif of 
Palni to remit the money the Tahsildar 
did by a legal fiction remit it, and the 
assets therefore came into the hands of 
the Palni Court either on the date of the 
order itself or at least on the date when 
the order reached the Tahsildar. Coh- 
s equentlv they were assets in his hands 

1. A I R 1921 Mad 218=44 Mad 100 (FB). 
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UDfler S. 73 at the time \vhcn attachment 
applications lia4 not hcen made by the 
other decree-holders to the Sub-Court of 
Dind iL-ul . 

Now it is clear that if this argument 
is to be allowed it must cover any sort 
of delay wiiether caused l^y negligence, 
delays incidental to ohicial business, or 
delays in transtnission through the post. 
There is absolutely no authority for the 
• novel proposition that because the Court 
lOrd'ered the attached property to be sent 
ito it by a public oflicer, therefore the 
^money must be considered to have 
, reached the Court from the date of the 
order or at least from the date of its re- 

I 

;ceipt by the public oflicer. Admittedly 
the attachment per se does not create 
any charge or interest on the property 
so as to give the first attaching creditor 
any preferential claim. In Muthu- 
karuppaji v. Muthuramaliyiga (2) it was 
held that the words **in the custody of 
any Court" imply actual custody and 
relate back to S. 272 (a) of the old Code. 
That case is also authority for the pro- 
position that there is no difference in 
thi s respect between moveable or immo- 
vable property which is attached. The 
learned pleader for the respondent sought 
to found an argument on O. 21, R. 56 
which says: 

“Whoro the property attached is current coin 
or currency notes, the Court may, at any time, 
direct that such coin or notes, or a part thereof 
sufheient to satisfy the decree, bo paid over to 
the party entitled under the decree to receive 
the same.” 

It is not necessary in this case to say 
whether, if the District Munsif of Palni 
had passed sucli an order before the pro- 
perty had been also attached by the 
Subordinate Judge of Dindigul this would 
have amounted to a receipt of the assets 
by the J4istrict I\Iunsif of Palni under 
S. 73 because as a matter of fact no such 
order was passed. I do not think it is 
necessary to discuss the immense volume 
of case law which has been quoted before 
me in this revision petition, because the 
order appealed against cannot bo sus- 
tained excepting on tlie fiction alluded 
to above that when the order directing 
tlie Tahsildar to remit the money to the 
District Munsif of I^ilni was passed, or 
at least when it reached the Tahsildar, 
the Court not only got the custody of the 
money, but that it was actually trans- 
ferred to the decree in O. S No. 21 of 

2."(1884r7lMad 47, "" 
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There is absolutely no authority 
in support of either of these propositions- 
As stated above, Vi^^ucoxoilian Chetty v- 
Arunachalam Chetty (l) shows that even 
w’here the attaching and the custody 
Court are the same the assets would not 
reach the attaching Court under S. 73 
until it has actually been ordered to be 
credited to the decree in question. 

Doth the learned advocates agree that 
the question as to whether the respon- 
dent can apply for rateable distributiorr 
at all may bo loft open by this Court. It 
is therefore not necessary for me to ex- 
press any opinion on that point. The 
order of the learned Subordinate Judge 
that the respondent has priority merely 
on account of his being the first attach- 
ing decree- holder cannot be sustained. 
The revision petition is therefore allow’ed 
with costs throughout and the respon- 
dent’s application is sent back to the 
Subordinate Judge for disposal along 
with the other applications. 

r.R.S./K.S. Petition allowed. 
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Walsh, J. 

Sathiavel Pillai — Petitioner. 

v. 

Sivasami Pillai — Opposite Party. 

Civil Revn. Petn No. 186 of 1929,. 
Decided on 14th December 1932. 

^ Contract Act (187 2),S. 65 — Suit for wage© 
based on alleged contract — Contract not 
proved — Relief on quantum meruit cannot 
be granted unless asked. 

Where a plaintiff sues for wages for work done 
on the basis of an alleged contract but tbo con- 
tract is not proved, the Court has no jurisdiction 
to grant relief on the principle of quantum 
inoiuit unless it nas been asked for alternatively : 
11 i C 820 and A I li 1930 All 515. I<el, on. 

[P 844 C 2]. 

T. E, Paviahhadrachari — for Peti- 
tioner. 

/S. Nagaraja Ayyai — for 0pp. Party. 

Judgment. — In this case the plaintiff^ 
the brother-in-law of the defendant^ 
claimed that he worked in the press of 
the latter for about 10 months on con- 
tract at Rs. 10 a month for wages. The 
contract was denied, and the Court found 
that it was not proved. However his- 
claim was decreed at Rs. 5 a month, in 
addition to the boarding which he ad- 
mittedly had from the defendant. 

It is contended in revision that no al- 
ternativo relief on the footing of quantum 
meruit having boon asked for, the lower 
Court had no jurisdiction to grant any. 


Satiiiavi:l v. Sivasami (Walsh, J.) 

1929. 
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I agree with that contention. Krishna 
Prosad Sinha v. Parnendu Narain 
tyinha (l), is a much stronger case, be- 
cause the service there was admitted. 
It was held that the plea of quantum 
meruit not having been raised, it could 
not be granted : see also Boopji Sc So7is 
V. Dyer Meanlcen & Co. Ltd., A. I. B. 
1930 All. 545 at p. 549. The plaintiff’s 
own evidence shows that he entered on 
the work knowing nothing about it and 
learned it under a man employed by the 
defendant. He was getting board, and 
I can find in the circumstances no evi- 
dence at all from which it could be in- 
ferred with any certainty to what, if 
any, wages the plaintiff would be enti- 
tled. But it is unnecessary to go further 
into the facts of the case. The civil 
revision petition is allowed and the suit 
is dismissed with costs throughout. 

P.K .S./k.S. PetiUon alloxced. 

~ (1912) 11 I C 820. “ : 
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Curgenven, J. 

P. Bamaraja Nadar and —Peti- 
tioners. 

v. 

. T, M. P, Chidamhara Nadar and 
others — Opposite Parties. 

Civil Pevn. Petn. No. 67 of 1929, 
Decided on 22nd November 1932, from 
order of Dist. Judge, Madura, D/- 3rd 
March 1928. 

Provincial Insolvency Act (1920), S. 75 — 
Ex parte order regarding binding nature of 
debts of father on sons — Sale — Ex parte order 
as to delivery of property is void— Duty of 
Court indicated— Civil P. C. (1908). O. 47, 

R. 1 and S. 151. 

The father of the mioor petitioners was ad- 
judicated insolvent and the Official Receiver 
obtained an ex parte order that his debts were 
binding upon them. The property including 
their interests was sold by the Official Receiver 
and an ex parte order for delivery to the i)ur- 
chaser was passed. 

Held: that the order passed by the Judge with- 
out notice to the petitioners was beyond his com- 
petence and void, that it was his duly ex debito 
justitiae to take the matter up at their instance 
and give them a hearing, that in such cases, 
there is no question of review procedure and 
that the order was appealable under S. 75, In- 
solvency Act '.AIR 1932 Mad 164, Rel. on.', 
Q All 65 ; 9 All 51 and AIR 1919 Mad 844, 
Expl ) A I R 1922 P C 112 and AIR 1926 
Mad 980, Ref, [p 340 q 

AI , Pata^ij ali Sastri for Petitiousrs. 

K. Baja Ayyar, V, Ramaswamy Ayyar, 

S, Nataraja Nadar and B, Sundara^ 
lingam — for Opposite Parties. 


J^idgment. — The father of the four 
minor petitioners was adjudicated in-^ 
solvent and the Official Peceiver obtained 
an ex parte order that his debts were 
binding upon them. The property, in- 
cluding their interest, was sold by tho' 
Official Peceiver and purchased by res- 
pondent 1 who applied for and obtained 
from the Subordinate Judge, an ex parte 
order for the delivery of the property. 
After delivery had been given tl:ie minor 
petitioners through their mother filed 
an application, so styled, for review of 
the Subordinate Judge’s order, and the 
learned Subordinate Judge, after framing; 
issues and considering the circumstances, 
dismissed the petition. An appeal was^ 
taken from this dismissal to the District 
Judge who however decided that, since 
the order was in the nature of a refuseal 
to grant an application for review, it fell 
under O. 47, R. 7 and no appeal would 
lie. This finding of the District Judge 
has been challenged in this revision, 
petition. 

It is no doubt true that the petition- 
preferred by the petitioners to the Sub- 
ordinate Judge w^as in form an applica- 
tion to review his former order and it; 
quoted R. 1,0. 47, Civil P. C., as well, 
as S. 151 of the Code, both being attrac- 
ted by S. 5, Provincial Insolvency Act. 
But I think we have to look at the* 
general circumstances in which that ap- 
plication came to be made. It may be 
regarded, I think, from two points of. 
view. In the first place, it was in the 
nature of an application to set aside an. 
ex parte^order, and the question there- 
fore arises w’hether the review machinery 
is appropriate to achieve such a purpojse.- 
There are some older cases such as Bibi 
Mutto v. Illahi Begam (l)and Ghaiisha^rtt 
Singh v. Lai Singh (2) which hold that 
the absence of a party owing to failure of 
notice is a sufficient reason within O. 47> 
B. 1. In these cases a review of judg- 
ment was given on such a ground. The^ 
same opinion was expressed by Kumara- 
sw'ami Sastri, J., in Virupakshigoiud v. 
Bandappa (3J the learned Judge holding: 
that the party could resort to either of 
the two alternative procedures, O. 9». 
R. 13 or O. 47, R. 1. Since those judg- 
ments \vere passed however the Privy? 

1 . (1884) 6 All 65. 

2. (1887) 9 All 61 (FB), 

3 . A I R 1919 Mad 844=50 I C 327. 



31G Madras 


PaCTIIINASAMI V. Nata?.aja (Walsh, J.) 


1933 


Council in Chhayiju lit>m v. Neki (4) has 
^iven a construclion of K. 1, O. 47 which 
IK) longer, I tiiinlc, i)Drriiits such a broad 
ineiuiiiv-; to he put u[)on the woids 
“suflicient reason.” l‘’ollowin,i; that deci- 
sion JJ)evados3 and Waller, JJ., in Narti- 
y>i)ia Chettiar v. Mutha Ckctlior (O) 
carn-3 to the conclusion that the ahsenco 
of a p.irty’s pleader is not a tit ground 
for leview. It appears to me therefore 
that the circuinstancos in which the ap- 
plication was made to the Subordinate 
du'lge would not justify recourse to the 
review procedure and that if he was com- 
netent to reconsider liis former order it 
znust have been under the general powers 
conferred by S. Idl, Civil P. C. 

It is upon this broader ground, I think, 
t.hat his second order can he justified. 
Wliatever power he had to give delivery 
of the property belonging to the insol- 
Ivent and the petitioners, I think it is 
Iquite clear that an order passed without 
Inotice to the petitioners was beyond his 
jcompetence and, so far as they were con- 
jcerned, void. I have dealt in very 
similar circumstances with the etlect of 
such an order and with the power of the 
Court to remedy it in Guvuvavimal v. 
Arumuga Pa day a chi {{'A and I would beg 
that the observations made there he 
considered as equally applicable to the 
circumstances of the present case. It 
seems to me that the first order of the 
Subordinate Judge was passed without 
Jurisdiction and was void against the 
petitioners and that it was no less than 
[liis duty ex debito justitiae to take the 
'matter up at their instance and to give 
them a hearing after rectifying Ids 
omission in the first place to give them 
notice. In circumstances such as these 
jthoro is no (]uestion about resorting to 
Ithe review procedure, and no question 
Itherefore of the restriction of appeals 
h\ tlie case of reviews can arise. Regard- 
ing then the second order, wdiich was 
Itakon in api)eal to the learned district 
'.]udg,o, as proiierly speaking, the first 
ivalid order i)assed by the Subordinate 
jJudge, I do not think there is any (jues- 
,tion that it would ho apiieabible under 
7d, Provincial Insolvency Act. I must 
accordingly bold that it is so appealable, 

• 1 . A 1 \i v.)-l> Im; ll‘2~7‘2 1 C 5GG=n) 1 A 

1 \ I.ali (r tl). 

5. A I 11 M;i-I I G lOOr — 50 

M:l.1 (w. 

C. A X [i 1032 Mad 1G4 = 13G 1 G 700. 


and allowing this petition I set aside the 
order of the lower appellate Court and 
lemand the case for hearing upon the 
merits. Costs to abide and to be pro- 
vided for in the appellate decree, 
r.u.s./ic.s. Case remanded, 
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Walsh, J. 

Ilcthinasami Thevar — 
Petitioner. 


Defendant 


Nata raja Thevar — Plaintiff — Opposite 
Party. 

Civil Pevn. Potn. No. 171 of 1931, De- 
cided on 25th October 1932, from decree * 
of Sub- Judge, Tiruvarur, D/- 22nd De- 
cember 1930. 

(a) Provincial Small Cause Courts Act 
(1887), Sch. 2. Art. 28 — Suit for recovery 
of property as heir of deceased daughter 
is not cognizable by Small Cause Court. 

A suit l>y a father for recovery of property as 
heir of hi.'; deceased daughter is not cognizable 
by a Small Cause Go irt: A I R 192G Mad 37, 
Poll; 27 All G-J2 and 27 1 C 773, not Poll, 

[P 317 C 1] 

(b) Civil P. C* (1908), S. 21— Acquiescence 
of parties cannot give jurisdiction. 

Even when objection is not taken, ^Yhen there 
is a complete absence of jusisdiction, acquies- 
cence of the parties cannot give the Court juris- 
dictiou in the matter; 41 I C 270; 36 I C 457 
and A I R 1921 Cal 530, Rcl on, [P 3X7 G 1] 

Watrap S, Snhrahmanya Ayyar-^iov 
Petitioner. 

N. S. Srinivasa Ayyar — for Opposite 
Party, 

Judgment.— The suit was one for the 
recovery of jewels and vessels given by 
the plaintifT as stridhanam to his decea- 
sed daughter. The plain tifPs case was 
that the defendant paid him Rs 75 
towards the price of his daughter and 
that the marriage was in Asura form 
and therefore ho was the heir of his de- 
ceased daughter. The defendant s case 
was that the marriage was in the 
llrahma form. In the written statement 

a preliminary ground was taken in para. G 

that the suit was not maintainable on 
the small causo side. There is no re- 
ference to this matter of jurisdiction in 
tlio judgment, but there is nothing to 
show that it was given up. The plaiu- 
tin was given a decree and this revision 
petition is put in on the initial point 
that tho suit was not maintainable as a 
small cause one as it falls under Art. -jb, 
Sch. 2, Provincial Small Cause Courts 
Act. There is a decision of this Court* 
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Samu Asari v, Ajtachi Ammal (l), direct- 
ly in point where Ramesam, J, held that 
such a suit will not be cognizable as a 
small cause suit and declined to follow 
Ghliedi v. Gulabo (2) which latter case 
was followed in Filca Saha v. Cliirkat 
Sahu (3). Although the decision in this 
Court was that of a single Judge with 
great respect I agree with it. It was 
sought to distinguish that case by saying 
that it was proved that the deceased 
had no other property and that the lear- 
ned Judge said: 

under the circumstances it is obvious that the 
plaintiff is suing for the whole of the property 
of her deceased daughter who died intestate.” 

In this case the plaintiff also sues as 
the heir of his daughter and so apparent- 
ly for the whole property, but even if 
the property sned for is not the whole 
property, but is only a share of property 
of the intestate I fail to see how it will 
not bring the suit under Art. 2S. Even 
if the objection had not been taken in 
the lower Court, Ham Prosad v. S^d- 
charan Mandal (4), which followed Sti- 
randranath v. Bangsi Badan (5) and 
Priyanath Sardar v. MoJiendranatli 
Paik (6), are authorities that even when 
objection is not taken when there is a 
complete absence of jurisdiction acquies- 
cence of the parties cannot give the 
Court jurisdiction in the matter. In 
my opinion the petition must be allowed 
with costs of both the Courts and the 
decree set aside. The plaint should be 
returned by the learned Subordinate 
Judge, to whom it will be sent by this 
Court, for delivery to the party to be 
presented to the proper Court. 

P.R S./k.S. Petition allowed. 

1. A I R 1926 Mad 87=91 I C 561. 

2. (1905) 27 All 622=2 A L J 383 = (1905) 

AWN 134. 

3. (1915) 27 I C 773. 

4. (1917) 41 I C 276. 

5. (1916) 36 I C 457. 

6. A I R 1924 Cal 536=70 I C 316. 
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Full Bench 

Beasley, g. J., Ramesam, Sundaram 
Ghetty, Walsh and Burn, JJ. 
ommissioner of Income-tax^ Madras. 

V. 

Madura Hindu Permanent Fund, Ltd. 

Ordiuary Civil Petn. No. 243 of 1931, 
P'ecidecl on 28th September 1932 

Income-tax Act (1922) S, 10 (2) (iiij-Capi- 
tal of fund contributed by subscribers— 
Subscribers to get back amount paid with 


fixed interest — Such guaranteed interest is 
interest on capital borrowed and can be 
deducted in computing profits. 

The capital of a fund was conlii bated by A 
and B class subscribers at the rate of Re. 1 jicr 
mensem per share. The subscribers in A class 
went on paying their sui)scriptions for 45 months 
and those in B class for 84 months As soon as 
A class subscriber had paid Rs. 45 for one share 
in this manner, his account, in so far as that 
particular share was coLiccrned, was closed, and 
he was paid off with a sum of Rs. 50. A “B” 
class subscriber was paid otl at the end of 84 
months with Rs.* 102-8-0. The amounts of 
Rs. 5 and Rs. lS-S-0 thus paid out to A and B 
class subscribers in excess of their subscriptions 
to the fund were called ‘‘guaranteed interest.” 

Held: that the fund was really a company for 
the purpose of income-tax even though it was 
registered under the Comp^anies Act, that the 
subscribers occupied the position of lenders to 
the fund of sums of money upon which the fund 
contracted to pay 'fixed interest, that the 
guaranteed interest was interest on capital bor- 
rowed for the purpose of fund’s business and 
that it could be deducted in computing the pro- 
fits of the business: The New York Life Iiisu- 
ranceCo. v. Styles, (1889) 14 A C 381, Erpl 
and Dist.\ A I li 1923 Mad 604 (S Li) and 3 
I T C 385, Diss. iro}ti. 

M. Patanjali Sastri —iov Commr. of 
Income tax, Madras. 

S. Srinivasa Aiyangar for K. Rajah 
Aixjai — for Respondent. 

Beasley, C J. — This reference by the 
Commissioner of Income-tax, Madras, 
under S. 66 (2), Income-tax Act (11 of 
1922), has arisen out of an assessment to 
income-tax of the profits of the Madura 
Hindu Permanent Fund, Ijtd. This fund 
was incorporated as a limited company 
in 1894 under the Companies Act (6 of 
1882). Its memorandum of association 
shows that the objects of the fund are: 

(a) to enable persons to save money; 

(b) to invest their savings in landed pro- 
perty and Government promissory notes; 

(c) to secure loans at favourable rates of 
interest and to grant loans on sound 
securities; to grant loans to societies re- 
gistered under the Co-operative Credit 
Societies Act; and (d) to do all such 
other things as are incidental or con- 
ducive to the attainment of the above 
objects. The nominal capital of the fund, 
at its inception was stated to he Rupees 
2,99,964 divided into 3,571 shares of 
Rs. 84 each to be paid in monthly in- 
stalments of one rupee. This was raised 
in 1896 and again in 1902 by the addi- 
tion of further shares of the same deno- 
mination. In 1906 a new class of shares 
of Rs. 45 each was introduced, and in 
1909, 1914, 1915, 1923, 1927 and 1929 
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the niinih.cvs of the shares in l)oth 
classes were raised until in the last year 
the capital was stated to bo Kupees 

38.70.000 divided int(i 30,000 shares of 
Its. 84 each {“J)” class shares) and 

30.000 shares of Its. 4o each (“A’' class 
shares). 


'i’he capital of the fund is contributed 
l<v tl'.ese and **13 ” class subscribers 


at the rate of Re. 1 per mensem 
per share. The subscribers in A 
class fjo on paying their subscrip- 
tions for 4o months and those in J3” 
class for 84 months. As soon as an A” 


class subscriber has i)aid Rs. 45 for one 
share in this manner, his account in so 
far as that particular share is concern- 
ed, is closed, and he is paid off with a 
sum of Rs. 50. A “B” class subscriber 
is paid off at the end of 84 months with 
Rs. 102-8-0. The amounts of Rs. 5 
and Rs. 18-8-0 thus paid out to “A” and 
“B” class subscribers in excess of their 
subscriptions to the fund are called 
“guaranteed interest.”’ During the year of 
account (ending with 20th January 1930) 
there was also a third class of subscribers 
(“C’class). These subscribers did not pay 
any periodical contributions but paid a 
subscription of Rs. 2 on entry into the 
fund. They had no share in the profits 
hut were entitled to obtain loans from 
the fund and their accounts were closed 
when they repaid their loans or at the 
expiry of three years from the date of 
admi-sion if they did not take any loan. 
For the purpose of this reference it is 
not necessary to take into account ^the 
existence of these subscribers in C” 


class. 

The rules make provision for the re- 
ceipt of fixed and current deposits from 
any person, whether a subscriber to the 
fund or not. The rules also make pro- 
vision for the grant of loans not only to 
subscriliers but also to non-subscriliei s 
and to registered Co-operative Societies. 
But in f^’ct no fixed deposits liave been 
received, and no loans have been made 
either to non-subscribers or to Co-opera- 
tive Societies. The reference has there- 
fore been made, and falls to bo dealt 
with on the assumption that all the tran- 
sactions of the fund are with its own 
members. It is the members of the fund 
who subscribe the capital, and it is to 
the members of the fund that the sub- 
scribed capital is lent. During the ^oai 
of account the fund received a total in- 


come of Rs. 1,00,907-8-10 made up as. 
follow's: 

Rs. as. ps. 

From and ‘B’ class subscri- 
bers. ... ... ... ft4,205 14 2 

From ‘C’ class subscribers ... 2,808 4 8 

,, others ... ... 12,698 8 O' 

House rent ... ... 1,194 14 0- 

From this the fund claimed to be en- 
titled to deduct Rs. 86,559-3-8 made up 
as follows: 

Rs. as, ps. 

Guaranteed interest to ‘A’ and ‘B’ 

class subscribers ... ... 68,462 13 S- 

Interest paid to ‘A’ and ‘B’ class 

subscribers on fixed deposits ... 6 9 3 

Interest paid on security deposits 

and provident fund... 850 14 

Interest paid to non-subscribers ... 139 12 0 

Fstablishment ••• ••• 10,308 6 1 

Contingencies ..♦ ••• 6,790 13 10- 

This left a net proBt aecording to the- 
fund of Rs. 14,348-5-2, and that figure 
was returned to the income-tax officer. 
The income-tax officer made certain 
minor adjustments. Ho allo\ved in the 
main all the items of expenditure except- 
the item of Rs. 68,462-13-3. He held 
that this was a profit earned during tha 
year and therefore liable to be assessed 
to income-tax. His decision was based 
mainly upon the point that the fund 
had dealings with C class shareholders 
w’ho were not subscribers of capital and 
not sharers in the profits. He was. 
influenced also by the fact that accord- 
ing to the by-laws loans could be made 
to persons who wore not members of the 
fund and to Co-operative Societies. As 
already indicated, these circumstances 
have to be left out of account in dealing 

with this reference. 

The Fund appealed to the Assistant 

Commissioner of Income-tax and the* 
appeal was dismissed. The Fund theie- 
upon applied to the Commissioner o 
Income-tax to make a reference to this- 
Court under S. 66 (2), Income-tax Ac . 
The Commissioner ' considers, agreeing 
with the income-tax officer and the 
Assistant Commissioner. that this 
amount of Rs. 68,000 distributed in the 
shape of “guaranteed interest forms 
part of the profit earned by the fund ^ 
(by trading with its own inoinbors), and 
tliat this would bo assessable to income- 
tax if it were not for the decision of 

this Court in Hoard of 

Mylaporc Hindu rennanoit Fund (I H 

The Commissioner admits th at the fact s. 

1 iTTtI Mad 684=76 1 0 833=47 Mad 
1 (SB). 
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of the present case are very similar to 
"those of the Myloporc Fund case (l), 
and as the decision in the Mylapore 
Fund case (l) was based upon the case 
of New York Life Insurance Co. v. 
Styles (2), he has framed the questions 
"which he desired to refer in the follow- 
ing form: 

Question 1, — Are the facts of this case 
such that the ruling in Neio York Life 
Insurance Co, v. Styles (2), can be ap- 
plied to them? 

Question 2. — If the fund is conduct- 
ing a business and making a profit, is 
the ‘‘guaranteed interest” to be deduc- 
ted in computing that profit as being 
interest on borrowed capital” within 
the meaning of S. 10 (2) (iii) of the Act? 

With regard to the first question what 
were the facts in Neio York Life Insu- 
rance Co. V. Styles (2)? They were that 
the life insurance company had no shares 
or shareholders. The only members were 
the holders of participating policies, 
each of whom was entitled to a share of 
the assets and liable to all losses. A 
calculation was made by the company of 
the probable death-rate among the mem- 
bers and of the probable expenses and 
other liabilities, and the amount claimed 
for premiums from members was com- 
mensurate therewith. An account was 
annually taken and the greater part of 
the surplus of such premiums over ex- 
penditure referable to these policies was 
returned to the policy-holders as bonu- 
ses, either by addition to the sums in- 
sured or in reduction of future premiums. 
The remainder of the surplus was carried 
forward as funds in hand to the credit 
of the general body of members. It w^as 
admitted that the income derived by the 
company from investments and from all 
transactions with persons not members, 
was assessable to income-tax. It was 
held by Lords Watson, Bramwell, Hers- 
chell and Macnaghten, Lord Halsbury 
L. C., and Lord Fitz Gerald dissenting, 
that no part of the premium income 
received under participating policies was 
liable to be assessed to income-tax as 
profits or gains under Scb. D. Lord 
Halsbury, L. C. and Lord Fitz Gerald 
held that the surplus returned or credi- 
ted to members was liable to income- 
tax. In this case the majority of their 
Lordships distinguished the case from 

(1^89) 11 A C 381=69 L J Q B 291=61 R T 

201 . 


Lasty. London Assurance Corporationi'd)^ 
the income in that case being derived 
from transactions with persons not mem- 
bers and not from mutual insurance 
betw'een members only. That is what 
the headnoto to Styles case (2) states. 
Lord Watson on p. 393 says: 

“The main and to my mind essential difference 
between Last's case (3) and the present con- 
sists in the fact that in this case the policy- 
holders are not outsiders, because they, and thev 
alone, are members of the company. In Last's 
case (3) the insured and the corporation stood to 
each other in no other relation than that of 
creditor and debtor; they were in all respects 
separate and independent bodies, without com- 
munity of rights and interests, their sole con- 
nexion being a right on the one part to pay 
premium^, with a counter obligation, when 
these had been duly settled, to pay the sum 
insured,” 

and on p. 394: 

“When a number of individuals agree to con- 
tribute funds for a common purpose, such as the 
payment of annuities, or of capital sums, to 
some or all of them, on the occurrence of events 
certain or uncertain, and stipulate that their 
contributions, so far as not required for that 
purpose shall be repaid to them, I cannot con- 
ceive why they should be regarded as traders, or 
why contributions returned to them should be 
regarded as profits. That consideration appears 
to me to dispose of the present case. In my 
opinion, a member of the appellant company, 
when he pays a premium, makes a rateable con- 
tribution to a common fund, in which he and 
his co-partners are jointly interested, and which 
is divisible among them, at the time and under 
the conditions specified in their policies.” 

On p. 396 Lord Bramwell stated with 
reference to the facts in Last v. London 
Assurance Corporation (3) as follows: 

“Certain persons agree to insure their lives 
among themselves on the principle of mutual 
insurance. They take care to admit none but 
healthy lives. They contribute according to 
rates fixed by approved tables, and they invite 
other persons to come in and join them by 
insuring their lives on similar terms. The 
rates fixed by the tables are taken as being 
sufficient to provide for expenses, to meet 
liabilities, and to leave a margin for contin- 
gencies. What is to become of the surplus if 
everything goes right? The practice is to take 
an account every year of assets and liabilities 
and to give the insured the benefit of the sur- 
plus, either by way of reduction of premium or 
by way of addition to the sum insured. It can 
make no difference in principle whether the 
surplus is so applied or paid back in hard cash. 

In either case it is nothing but the return of so 
much of the amount contributed as may be in 
excess of the amount really required. I do not 
understand how this excess can be regarded from 
any point of view or for any purpose as gain or 
profit earned by the contributors. I do not 
understand how persons contributing to a com- 
mon fund in pursuan ce of a scheme for th eir 

3. (1885) 10 A 0 438=65 D J Q B 92=j3 T. T 
634=3i W R 233=50 J P 116. j 
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mr.tnnl V.ononf — lia vin q no clcalinLi.-; or relations 
\vitli :inv out-'i'ln 1»0'1 y*"<.a n ho said to liiavo 
iniuie ;i profit whoii t ocy fiiicl tliafc they Iiuno 
nv»:rrh.ir-od thr(ir<«’l \ es ar.d that some portion of 
t lioi r ( Oil t ri hn! i< mf-. m.i V safrly rofniuh'd. If 
profit (an i)0 ina'io in th;it wav, there is a field 
for jn(jlitahlc cnter[ii i'O, ta[’.ii-le, 1 sii['[0£c, of 
i n rl (‘ ii : I i t e e .\ ) 'an - i on.” 

At, tlio l.oiioiii oi \K IF2 ho continues: 

"I do not think' that tlnit (lrei;-ion 1 nsf v. 


T.r-nih 11 As^urnnCi’ Cor^x ra/)f>n (3) compels your 
I..oid-hi[)s to hold in a case liice the present, 
wbeic the hnvii.C'S is a innfiial undertaking pure 
and siiiiidc. that ])er«ons who contribute in the 
fust instance moio than is wanted, and then get 
back the dinereiue, ;iro earning gains or profits, 
and so liable to income tax.” 

On p. 4 10 1,01(1 Ilerscltoll says: 

”()ricc sh(j\v that iMoiils arc made by trading 
andtln-yaro taxable, wbalcver the j'urposc to 
wli icti t ii( \ may he applied. I'nt in the present 
ca>e 1 cannot r-ee that the income sought to ho 
taxed is p'otit iiriOng from trading.” 

lb is obvious that in one respect — and 
it certainly is an important one— tlie 
facts of this case diifer from those in 
Neio York Life Ivsuravce Co. v. Styles 
(2). In the latter case the fund sought to 
he taxed \vas the surplus arising out of 
an over-estimate. It was notliing that 
had been earned. A member who ])aid a 
premium of £ )0 got hack not more than 
.€o0 contributed liy him either by means 
of a cash bonus or by reduction of 
prornium. Tlieir Bordships in tluit case 
were therefore dealing only with a sur- 
plus. Here the facts are quite diiTerent 
because the guaranteed interest is cer- 
tainly interest which has been earned. 
’Neu) York Life Insurance Co. v. Styles 
(2) thoieforo can have no application 
here; nor could the decision in Board of 
Be re line v. Mylajiore Hindu Permanent 
Fund (l) have been rightly based upon 
it. The only support that it gives to that 
case are the observations of Lord Bram- 
wcll. Lord ^Vatson, Lord ^lacnagbten 
and fjord llerschell, whero tlie fact that 
tho business was a mutual undertaking 
pure and sim]>le was so strongly empha- 
sized. StylPs case (2) was also the basis 
of this High Court’s decision in English 
and Scottish Co^operatne Society v.Covi- 
missioncr of Ind vie tax (l). It is not 
necessary to refer to the facts of that 
case hecauso the point for considoraticui 
is shortly set out in tho concluding por- 
tion of Odgers, J’s. judgment as follows: 

‘‘Jf thcrcfoio this roturn of intevrst on tho 
share cii[>ital to the ium'sous caillcd share heddors, 
namely, tho ('o-operat ivo Wholesale Sooiol v and 
Scottish Cooperative Wholesale Society is 
simnlv. it apnciT'^ ' o V an d as is sworn by 

”“ 4 . 


the affidavit of Sir Fairleys Darber, merely a re* 
turn on the amount of its subscribed capital of 
handing back of a ];ortion of tlic amount sub- 
scribed and in no sense a dividend on the profits 
earned by the company, then I think it falls 
within tlic ambit of Styles' ca<o (2); and that if 
that is so, it is simply a return in another form 
of the rateable dividend in R. 20 (e). It is 
dearly not a division of profits in the ordinary 
sense but is purely notional, for we arc told that 
no money changes bands. This notional profit 
is calculated on the difference between the mar- 
ket price of the commodities at the time they are 
distributed to the members of this society and 
tbe actual cost of their production to the society 
when a-'certalned. This so-called profit is dis- 
tributed in tho six ways provided for by R. 20, 
and on this so-called profit after allowing for de- 
preciation, interest is to bo paid on tho share 
capital, i. e., to the only two members of the 
society in proportion to their contributions to 
the capital. I am unable to see on the facts of 
this case as disclosed in the rules and on the 
onlv evidence wo have, namely, the affidavit of 
Sir Faiilcss Barber, any evidence of a profit be- 
ing made by sales to persons outside the mem- 
bership of the society. There is no evidence aa 
stated above that any other societies except tho 
two named in R. 5 have been admitted to mem- 
bership. It seems to mo that this is a case of a 
purely mutual concern. We know that tho whole 
of the produce raised and exported by tho Asso- 
ciation is in fact divided among these two mem- 
bers.” 

I think that it is hardly right to say 
that Neio York Life Insurance Co. v. 
Styles (2) governed either of tho tw’o 
cases referred to — and it does not govern 
this case — although the observations 
made by their Lordships in their judg- 
ment certainly support the result ar- 
rived at in both. I am not disposed to 
say therefore that those two cases were 
wrongly decided although, in my opinion 
New York Life Insurance Co. v. Styles (2) 
does not govern them. I would answ'er 
question 1 in that way although in my 
opinion it is not necessary here to con- 
sider the etYect of the ruling \n NeioYork 
Life Insurance Co. v. Styles (2) on the 
two income-tax decisions of this High 
Court to which reference has already 
been made, because I think that this 
question can be answered favourably to 
the assessees in question 2 for reasons 
which I will now give. Of course if no 
profit has been earned, then no question 
of deductions under S. 10 (2) (iii), In- 
come-tax Act, arises. But on tho assump- 
tion that tho assessees have earned a 
profit, I will proceed to the considera- 
tion of question 2. Is this guaranteed 
interest on capital borrowed for the pur- 
pioses of tho business whero tho payment 
of interest thereon is not in any way 
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dependent on the earning of profits? 
For the Income-tax Commissioner it 
is contended that this 'guaranteed in- 
terest is interest on the share capital, 
that interest on share capital must al- 
Tvays be dependent upon its being earned 
by profits being made and that it is not 
capital borrowed for the purposes of the 
business within S. 10 (2) (iii), Income- 
tax Act. 

It is to be observed that by Cl. (5), 
Memorandum of Association, there 
is to be a nominal capital divided into 
shares and it is further argued that 
there is here a share capital, that the 
proprietors of the shares are share- hol- 
ders and that the interest earned is pro- 
fit made by the assessees. On the other 
hand the contention of the assessees is 
that this is not really share capital at 
all but subscription capital raised by re- 
curring subscriptions paid periodically 
by the share-holders or subscribers, that 
the share-holders or subscribers are cre- 
ditors of the company and that as they 
must under the Articles of Association 
be repaid the accumulated subscriptions 
plus the guaranteed interest at the end 
of the specified period, these subscrip- 
tions cannot really be share capital, al- 
though so described, and of course a 
share-holder cannot demand repayment 
of his share-capital. The Income-tax 
Commissioner meets this point with the 
argument that the provision for the re- 
turn to the share- holders of the amounts 
contributed by them is ultra vires be- 
cause this fund has chosen to get itself 
registered under the Companies Act and 
it is therefore a company and it must 
have capital and it is repugnant to the 
provisions of the Companies Act for the 
capital of the registered companies to be 
returned to its share-holders. Capital, 
of course, can be reduced but only with 
the sanction of the Court. In my opin- 
ion, the fact that the fund is registered 
under the Companies Act and is subject 
to its provisions is not by any means 
conclusive of a question which arises 
under the Income-tax Act. 

machineries of 
the Companies Act cannot be in its en 

tirety adopted to a fund such as this 
This fund and many similar are not re- 
ally companies but Mutual Benefit Socie- 
ties with a fluctuating capital dependent 
entirely upon the amount subscribed by 
their members and the repayment of 


subscriptions plus guaranteed interest to 
the members. The capital is bound to 
vary from time to time and to say that, 
whenever this capital is reduced by a 
repayment to the members, it is neces- 
sary to get the sanction of tlm Court 
would be to make such funds unwork- 
able. In^ my oiiinion although these 
subscriptions are called share-capitah 
they are not really so as that description 
is understood in its ordinary sense ; nor 
is this capital borrowed for the purpose 
of the business as that capital is ordi- 
narily understood. It is something 
difl’erent from both. That this is so aud^ 
that the legislature recognipced the dist- 
inction is clearly sJiown by the expla- 
nation to S. 10 (2) (iii). Income-tax Act; 
w'here recurring subscriptions paid peri- 
odically by share- holders or subscribers- 
in such Mutual Benefit Societies as may 
be prescribed are to be "deemed” to bs 
capital borrowed within the meaning of 
S. 10 (2) (iii). If it is "deemed” to be 
capital borrow’’ed then it is not really 
capital borrow'ed but is for the purpose 
of the Income-tax Act to be so consi- 
dered. The fact that no Mutual Benefit- 
Societies have as yet been prescribed 
may be due to various causes with which 
we are not really here concerned. What 
we are concerned with is the apparent 
intention of the legislature to recognize^ 
an association of persons not having 
share-capi tal but borrowing and lending^ 
from and to themselves for the mutual 
benefit of themselves. 

This borrowing is to be deemed to be a 
borrowing of capital and that being so, 
the interest on it can be deducted from 
the profits and gains of the Association 
under S. 10 (2) (iii), Income-tax-Act, if 
the payment of interest upon it is not in 
any way dependent on the earning of 
profit. For the Income-tax Commis- 
sioner it is argued that if the subscrip- 
tions to this fund are to be treated as 
capital borrowed for the purpose of the- 
business, the payment of interest upon 
that capital is dependent upon the earn- 
ing of profits. If there are no profits, it 
is argued, there can be no interest ; and 
a company can only pay interest out of 
profits and cannot pay interest out of^ 
capital. The answer to that contention 
is that this fund is really not a com-, 
pany and that it is not paying interest 
on its share-capital but is paying a fixed 
interest to its members or subscribers 
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I'vho occupy the position of lenders to Burn, /. I agree with my 

ithe fund of sums of money upon which Chief J ustice. 
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ithe fund contracts to pay fixed interest 
Und for which I am of the opinion the 
jlender can sue the fund in the same 
imanner as anyone who has lent money 
'to a partnership or firm at a certain rate 
!of interest could sue that partnership or 
firm for repayment of the principal and 
interest. It seems to me therefore that 
'the guaranteed interest is interest on 
[capital borrowed for tiie purpose of the 
jfund’s business and that its payment is 
not in any way dependent on the eain- 
ming of profits. I would accordingly 
janswer Question No. 2 in the affiima- 
tive. 

Bamesam, J. — I entirely agree with 
my Lord’s judgment. As I delivered the 
judgment in Board of Revenue v. Myla^ 
pore Hindu Perynanent Fund, Ltd. (1), 
it is only proper to add that I also agree 
with my Lord in thinking that the ac- 
tual decision in Style's case (2), did not 
govern the ylapore Fund case (l) . 

' ‘although the observations made by their Lord- 
ships in their judgment certainly support the ro- 

Gult arrived at” 

in the latter case, and that it cannot be 
said that the case in Board of Beveyiue 
V. Mylaporc Hindu Permaneyit Fund, 
Ltd. (1) was wrongly decided. That 
case arose under S. 9, Act 7 of 1918. It 
is unnecessary now to say how exactly 
that decision ought to have been put, 
whether the guaranteed mterest payable 
to subscribers was not profits at all 
within the meaning of S. 9, Act 7 of 
1918, or whether the subscriptions paid 
by the subscribers should be considered 
to bo analogous to borrowed capital. It 
seems to me that the legislature consi- 
dered the decision right and sought to 
put it on the latter basis by adding the 
explanation to sub-Cl. (iii), S. 10 (2) of 
the present Act, the sections being other- 
wise similar. The fact that no Mutual 
Benefit Societies have boon prescribed 
under the explanation does not, as poin- 
ted out by my Lord, prevent us from ad- 
opting the construction now adopted. 
The asscssees will have his costs which 
we fix at Ks. 500. 

Sundaram Chetty, J. I ani in entire 
agreement with the judgment of my 
Ijord the Chief Justice and have notli- 

ing to add. 

Walsh, /.—I agree with my Lord and 
have nothing to add. 


Burn, J . — I agree with my Lord the 
Chief J ustice. 

P.r.S./k.s. Reference answered. 
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Curgenven, J. 

Thangavclu and another — Plaintiffs • 
Appellants. 

V. 

NacliuNarayanaPadayaclii and others 
— Defendants — Respondents. 

Second Appeal No. 1670 of 1928, De- 
cided on 6th December 1932, against de- 
cree of Sub-Judge, Trichinopoly, in Ap- 
peal Suit No. 13 of 1927. 

Minor— Sale by guardian— Two-thirds of 
purchase money for purpose binding on 

minor— Sale is binding on minor. 

A sale of a piece of land was executed by the 
mother of the minors for Rs. 600 out of which 
Rs 400 which was binding on the minor was to 
discharge a debt incurred by their father and the 

balance was spent for purchasing another piece 
of land for the minor : 

Held : that the sale must be held binding on 
the minor because the preponderance of the 
purchase money was for a binding purpose . 
AIR 1927 P C A I R 1927 P C 244 \ A I R 
1927 P C 246 and AIR 1929 P C ^ 

K. S. Desikan—ior Appellants. 

K. Bhashyam Ayyangar and T. R. 
Srinivasan — for Respondents. 

J lodgment . suit was brought by 
two minor plaintitfs to set aside a sale- 
deed executed by their mother to defen- 
dant 1. The consideration for the sale, 
which was of a piece of land, was 
Rs. 600 of which Rs. 400 is now admit- 
ted to bo binding upon the minors, both 
the Courts having found that it was m 
discharge of a debt incurred by the 
father. The remaining Rs. 200, it is 
said, was expended upon purchasing an- 
other piece of land for the minors. It 
is unnecessary here to go into the _ ques- 
tion whether a guardian has ordinarily 
a right to spend money for a purpose 
like this as the case, in my view, is one 
of those in which the sale must be held 
binding because the preponderance of 
the purchase money was for a bindin 
purpose. That as a legal principle ha 
been laid down now by the Privy Coun. 
cil in a series of cases such as Sr, 
Krishna Das v. Nathu Eavi (1): S«ray 
Bhan Singh v. Sah Chain Sukh an^ 
Gowri Shankar Ji wan Singh ( 3;. 1 ^ 

1 \ I 11 1027 P 0 37=100 I C 180=64 I A 79 
■ =40 AH 110 (P C). 

2. A I R 1027 P C 244=106 I ^ 2®7 (P 0). 

3. A I U 1027 1’ C 240=107 I C 4 (1 C). 
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'xnust always remain a question of ap- 
plying this principle and therefore of 
‘the discretion of the Court as to what 
proportion should be found to be bind- 
ing in order to constitute the sale bind- 
ing as a whole. In the present case a 
•third of the money was not appropriated 
^to an incontestably binding purpose. 
My attention is drawn to a Privy Council 
case : Ram Sunder Lai v. Lachhmi 
Narain (4) in which out of a total con- 
sideration of Rs. 10,000 and odd some 
Rs.' 7,000 had been found to be not of 
• this character. I cannot accordingly 
say that the lower appellate Court has 
committed any error of law in holding 
that in the circumstances of this case 
the sale ought to be confirmed and the 
suit dismissed. I accordingly dismiss 
the second appeal with costs. 

P.K. S./K S. Appeal dismissed. 

i. A I K 1929 P C 1-13=51 Air480 (P C). 
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Pandalai, J. 

Bdlgis Beevi Ammal — Petitioner. 

V. 

Hathija Beevi Ammal — Opposite Party. 

Civil Revn. Petn. No. 1755 of 1931, 
IDecided on 23rd March 1932. 

Court-fees — Defendant making claims as 

items in account to be taken in suit, is not 
•required to pay court-fees on sums claimed 
— Accounts. 

Where the defendant is not putting forward 
.any counter-claim, but is making various 
<ilaims as to items in the particular account to 
be taken in the suit, he cannot be asked to pay 
•court-fees on those sums. [P 353 0 1,2 ] 

C. A. Seshagiri Sastri — for Petitioner. 

P. Rajamannar for Govt. Pleader — 
for the Crown. 

Judgment . — In deciding that defen- 
dant 1 should pay court-fees on the four 
=sums mentioned in paras, 6 to 9 and the 
.postscript of his order, the learned Judge 
would have been well advised in not re- 
lying so much on check slips issued by 
•the^ court-fee examiner, but on some pro- 
vision of law which requires the pay- 
ment of the court-fee. The learned 
C^vernment Pleader is quite rightly un- 
able to support the order as it is quite 
^rroneous. The defendant is not putting 
forward any counter-claim, if such a 
proceeding is known to the procedure laid 
= down by the Code of Civil Procedure, 
but making various claims as to items 
in the partition account to bo taken in 
the suit. The order of the learned Judge 
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is set aside. The costs of this petition 
will be costs in the cause. 

P.R.S./S.N. Order set aside. 
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Walsh and Bardswell, JJ. 
Srinivasalu Naidzi — Appellant. 

V. 

Ramakrishna Naidu — Respondent. 
Letters Patent Appeal No. 75 of 1929' 
Decided on 26th October 1932. 

(a) Civil P.C. (1908), S. 100— Finding of 
fact. 

No second appeal lies from a concurrent find- 
ing of fact of the lower Courts if such finding 
has been given on a point raised by the parties 
and on which the parties had let in evidence : 
29 Bom 1 {PC), Dist. [P 355 C 1] 

(b) Contract Act (1872), S. 253 — Partner- 
ship — Dissolution may be inferred from 
circumstances. 

A partnership is not dissolved merely because 
it is closed, but it must be dissolved in one way 
or other known to and recognized by the law. 

[P 355 C 2] 

A dissolution of partnership at will can be in- 
ferred from circumstances of the case. In a suit 
for partnership accounts neither the plaintiff in 
his plaint nor the defendant in his written 
statement had stated that the partnership had 
dissolved ; there was only the allegation that 
the partnership came to an end. But the 
plaintiff in his examination-in-chief and cross- 
examination let in evidence which tended to 
prove dissolution: 

Held’, that there was dissolution of the partner- 
ship even though it was not expressly stated or 
raised in the plaint '•AIR 1925 All 767 ; 
AIR 1930 L'lh 378 and AIR 1921 Cal 533* 
Appr. ; 36 Mad 185, Rel on. [P 356 C 2] 

(c) Practice — Burden of proof — Point that 
onus had been wrongly thrown cannot be 
taken for first time in Letters Patent Appeal. 

The point that onus of proof had been wrongly 
thrown on a party cannot be taken for the first 
time in Letters Patent Appeal when it has not 
been taken either in the first appeal or second 
appeal ’.AIR 1927 P C 238, Rel on. [P 356 C 2] 

(d) Limitation Act (1308), Arts. 106 and 
120 — Suit for accounts of dissolved partner- 
ship — Art. 106 applies and not Art. 120. 

A suit for accounts in respect of a partnership 
which has already been dissolved in governed 
by Art. 106 and not by Art. 120: AIR 1919 Mad 
838, Dist.\ AIR 1921 Cal 538 and AIR 1930 
Lah 378, Ref. [P 357 C 2] 

(e) Civil P. C. (1908), S. 103 — Evidence not 
properly considered — High Court will inter- 
fere. 

Even with the concurrent findings of the two 
lower Courts as to fact, if they have not pro- 
perly and fully considered all the evidence put 
before them, the High Court will intferfere. 

[P 357 C 2] : 

A. V iswanaiha Ayyar and A. Rama- * 
stuami Ayyar — for Appellant. 

K. Krishnaswami Ayyangar and A^. 
Seshachari — for Respondents. 


Srinivasalu v. Ramakrishna 
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Srinivasalu V. Kamakrishna (Bardswell, J.) 


Bardsircll, J , — This is an appeal from 
the decree and judgment of Reilly, J., in 
S. A. No. 1223 of 11)27. The suit was 
originally tiled in the Court of the Dis- 
trict Miinsif of Arni by two plaintitTs 
who are now the resi)ondents before us. 
Their case was that on 2()th December 
19 1<) they and the defendant, who is 
now tlie appellant, entered into an oral 
agreement that they should invest 
capital in equal shares and carry on at 
Arni a business in groundnuts, paddy 
and rice on certain terms, under the 
name and style of Sri R, A. Subba»’ayulu 
Naidu Co. They carried on business ac- 
cordingly at Arni from 20bh December 
1910 till August September 1918. Then 
they stopped the mandi business at Arni 
as they found it unprofitable; but, after 
an interval, they ‘‘decided to continue 
the said company” and carry on business 
instead at their own village, Vallam, by 
buying groundnuts and stocking them. 
This business at Vallam, in which they 
were assisted by sub- partners, was car- 
ried on from l7th November 1919 till 
January-Fehruary 1930, after which mis- 
understandings arose. 

The suit was brought for dissolution 
of tlie “company” and the taking of ac- 
counts. In a written statement, which 
is bv no moans as clear as could be 
wished, the defendant has admitted that 
there was the partnership at Arni, 
though he denies the truth of some of 
the details of the partnership as set out 
in the plaint. The written statement 
goes on to say that “the partnership 
came to an end in 1918 as alleged in the 
plaint,” though the plaint has alleged 
no such thing, and that : 

“it is wrong to state that it was continued into 
fresh parthership as alleged by the plaintiffs. 
J^oth of them were independent and unconnected 
transactions.” 

In para. 5 it speaks of a new business, 
but in para. G it talks of a new partner- 
ship. In para 9 it says that the “partner- 
ship property” was stored in the plain- 
till s house; in para. II it refers to the 
“partnership accounts;” in para. 18 it 
speaks of the “partnership concern” and 
in para. 19 the “partnership assets” are 
mentioned, but in none of these para- 
graphs is it stated whether the partner- 
ship referred to was at Arni or at Vallam 
or at both places. In conclusion it is 
prayed in the written statement that 
the accounts may bo looked into and 


settled. It nowhere says in so many 
words that there was a dissolution of 
the Arni partnership or sets up that the- 
claim of the plaintiffs in respect of that 
partnership was barred by limitation- 
The suit was contested, and decided by 
the District Munsif, with reference to 
the first part of issue 2 which runs 
thus : “Was the partnership at Arni 
continued at Vallam ?” 

The learned District Munsif has found, 
on dealing with that issue, that the 
Vallam trade was not a continuation of 
the Arni partnership, but that it was an 
entirely new business, with no relation 
to the old one except that the men 
among w’hom disputes have arisen are 
the same in respect of both the trades- 
Fie has also found that, in this view, 
the Arni partnership must be deemed to 
have been dissolved, at the latest, on 
2nd November 1919, and that, as the 
suit was filed more than three years 
after that date, the claim for accounts 
in respect of the Arni partnership was 
barred under Art. 106, Lim. Act. Ha 
has therefore granted a decree for the 
taking of accounts of the Vallam partner- 
ship only. This decree was confirmed 
in a brief judgment on first appeal by 
the District Judge of North Arcot; but, 
on second appeal, Reilly, J., ordered 
that accounts should be taken of tha 
Arni business also. In his judgment ha 
has said that, even if the business con- 
ducted by the parties at Arni was that 
of a different partnership from that 
which subsequently conducted business 
at Vallam, the plaintiffs are entitled to 
have accounts taken of the Arni business, 
unless the partnership concerned in that 
business was dissolved more than threa 
years before the date of the suit. 

Fie remarks that the defendant did 
not allege d ssolution of that partner- 
ship at any particular date, nor can his 
written statement be reasonably con- 
strued as pleading dissolution at all. He 
also expresses the opinion that the evi- 
dence on which the two lower Courts 
have held that there was a dissolution 
of the Arni partnership was not, in the 
circumstances, sulVicient to establish the 
fact of such dissolution, and says that 
the two lower Courts appear to havo 
been confused l^y the question whether 
the business at Arni was the business of 
the same parntership as that which con- 
ducted the business at \allam, (tnd to 
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have overlooked the importance of the 
question whether and when there was a 
dissolution of the first partnership, if 
there was more than one partnership. 
This confusion he attributes mainly to 
the way in which the defendant’s written 
statement was drafted. 

On this appeal the main contentions 
are that Reilly, J., erred in setting aside 
the concurrent judgment of the two first 
Courts, failing to note that they were 
based on a finding of fact, and that in 
any case the evidence conclusively shows 
that the Arni business was dissolved 
over three years before the suit was filed. 
Now in this case there has certainly 
been a concurrent finding, both in the 
first Court and the appellate Court, that 
there was a dissolution of the Arni 
partnership. The learned District Mun- 
sif has found that 

“ there was a radical change contemplated in the 
partners inter se and the firm became dis- 
solved.” 

The learned District Judge finds it 
clearly established that “ the Arni part- 
nership came to an end ” by which he 
evidently means that it was dissolved, as 
he has expressly discussed the question 
of whether the first Court was correct in 
holding that there had been a dissolu- 
tion of the partnership. IJnder S, 100, 
Civil P. C., a second appeal does not lie 
to the High Court on a pure question of 
fact. Our attention has however been 
called to Shivahasava v. Sangappa (l) 
in which it was held that S. 584, to 
which the present S. 100 corresponds, 
applied to a case in which the lower ap- 
pellate Court had disposed of a suit upon 
a case not raised by the parties and to 
which the evidence had not been 
directed. We shall have occasion to 
show that evidence has been directed to 
the point of whether the Arni partner- 
ship had been dissolved. What has to 
be considered more carefully is the point 
as to the suit having been decided upon 
a case not raised by the parties. These 
and various connected points have to be 
dealt with and decided by us, before we 
can come toa conclusion as to whether or 
no the learned Judge who heard the 
second appeal disposed of it on a pure 
question of fact. 

That there was a dissolution of the 
Arni p artnership wa.s not at all the case 

1. (1904) 29 Bom 1=31 I A 154 = 8 Sar 720 

(P c). 
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as set up in the plaint. The plaintiff’s 
case was that the partnership was conti- 
nuing, and so the learned District Mun- 
sif should not have attached importance 
as he has done, to there being no allega- 
tion in the plaint “that the Arni trade 
dissolved within three years of the suit.” 
Naturally there could be n) such allega- 
tion. Even the written statement does 
not say in so many words that the Arni 
partnership was dissolved. The word 

dissolution” does not occur in the writ- 
ten statement at all. The most that it 
says is that the parti ership, meaning 
the Arni partnership, came to an end in 
1918 It has been held by the Allaha- 
bad High Court, in Chunilal v. Sheo 
Charan LaL {2) that a partnership will 
not be dissolved merely because it is 
closed, but it must be dissolved in one 
way or other known to and recognized by 
the law. S. 253, Contract Act, provides 
that a partnership is dissolved by the 
death of any partner, or if any member 
of a partnership ceases, from any cause 
w’hatever, to be so. Divnidhommed v. 
Khan^i Ram, A. I. R 19.i0 Lah. 378, 
shows that a partnership is not neces- 
sarily dissolved because the work of the 
partnership ceases, though at the same 
time it indicates that dissolution of, 
a partnership can be inferred from the' 
facts of the case. We may however note 
that this decision uses the expression 

came to an end ” as an equivalent for 
dissolution and that that very expres- 
sion came to an end ” is what is used 
in the written statement with reference 
to the Arni partnership though it is, un- 
fortunately, qualified by the words “as 
alleged by the plaintiffs,” whereas the 
plaint has no such allegation. In Havi- 
mohandas Poddar V. Sundarsnn Poddar 
(3) the Calcutta High Court held that 
the stoppage of a business cannot be 
treated as the dissolution of a firm. The 
defendant in this case has, indeed, set 
up in his written statement something 
more than a mere stoppage but, at the 
same time, he has - not explicitly and. 
definitely set up the fact of dissolution. 
Nor is there any issue framed as to dis- 
solution. These points, no doubt, tell in 
favour of the plaintiff’s. 

But the matter does not rest there. It 
i£^ represented that the plaintiffs were 

2. A I R 1925 All 787=47 All 756 = 89 I C 
122 . 

8. A I R 1921 Cal 538=66 I C 811. 
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prejudiced in that they were taken un- 
awares by the first Court’s taking for 
tlie fij'st time at the trial a point that 
was not covered by the issues. But we 
have to point out that if a new point 
w'as thus taken it was due to what was 
stated by plaintiff 1 himself even 
in his oxamination-in-chief . In the 
course of it he has produced Ex. 4, a 
rough calculation which he says was 
written by the defendant in his presence 
though the defendant is noted in the 
first Court’s judgment as having denied 
that he wrote it. This document is 
dated 2nd November 1919, 15 days be- 
fore the new business at Vallam was 
started, and the plaintiff has said as 
to it ; 

“ The defendant directed me to receive the 
debts due from tbe debtors of the firm at Arni. 
He also calculated the interest due on my capi- 
tal and his capital. It was ascertained that the 
defendant owed Rs. 44G-15-S. It v/as prepared 
to find out how much the defendant owed me. . 
.... The Arni accounts were not settled and 
they were not carried forward to the Vallam 
accounts.” 

This evidence shows that he was per- 
fectly aware that there w’as a question 
as to whether the partnership at Arni 
ihad been dissolved. He may have 
thought that the question was involved 
.in the first part of issue 2, or he may 
have had some other reason of his own 
for letting in evidence on the subject. 
At any rate there we have his evidence 
in chief, on which he \vas, of course, 
cross-examined. In his cross-examina- 
tion he admits that Ex. H was prepared 
before the Vallam business began though 
he says it was ten days before, which is 
not quite accurate. He says, further, 
that 

” all that remained to do in connexion with the 
Arni businc>^s was to collect the outstandinfjs, 
pav up the debts and ascertain the profit and 
loss,” 

and he explains the figure of Rupees 
44G-15-8 in the following way : A cer- 
tain amount was found due to the defen- 
dant and a certain amount to the plain- 
tiffs. These amounts were totalled, and 
divided by three. The defendant then 
deducted what was to his credit and 
said that he owed Rs. 446-15-8. If he 
liad paid that amount there was nothing 
more to adjust “ as between ourselves.*’ 
Plaintiif 1 himself accepted the correct- 
ness of Ex. H. Aud, again, plaintiff 1 

says : 

” When the Vallam trade commenced no 
money or assets of the Arni trade were taken for 


the Vallam trade. We invested a separate capi 
tal for the Vallam trade.” 

No doubt wliat was elicited in his 
cross-examination gave far clearer evi- 
dence on which a finding of a dissolution 
of partnership could be based than what 
he stated in his examination-in-chief, 
but wiien he had given evidence in chief 
that bore on the subject of dissolution, 
he cannot be said to have been taken by 
surprise by that subject being raised, and 
it was only in the natural course of 
events, following on what he had said in 
chief, that his further statements in 
cross-examination were elicited from 
him. It is true that there was no re- 
examination but we cannot hold in the 
circumstances that this was because he 
was unaware that the question of dis- 
solution had been raised. It may very 
well have been because no re-examina- 
tion could explain away what he had ad- 
mitted. It has been argued that no heed 
should be paid to the evidence of P. W.l 
as the onus had been wrongly laid on the 
plaintiffs who should therefore not have 
been called upon to lead evidence. Peddi 
Eeddi Jogi Eeddi v. Chinvahhi Eeddi, 
A, I. E. 1929 P. C. 13, has been cited 


to U9 in this connexion and also, among 
other cases the Privy Council decision 
in Of ficial Assignee of the estate Cheah 
Sova Taun v. Khoo Sayi Chcoio (4) and 
The Official Eeceiver w . W. K» M. E, M, 
Chettiar Firm We do not however 

find it necessary to go into the various 
decisions that have been cited to us 
in this connexion as even 'taking it that 
the burden of proof was wrongly thrown 
on the plaintiffs, that appears to have 
been done with their acquiescence, and 
certainly no point as to the onus of proof 
having been wrongly thrown was taken 
on either first appeal or second appeal. 
It is too late for the point to be taken 
now, even if it be taken correctly. It 
was decided by the Privy Council in 
Secy, of State v. Girijabai (6) that when 
the plaintiff had accepted the onus on 
the issues as they were framed and evi- 
dence was gone into on that basis and 
the parties proceeded to trial accordingly 
it was too late for the plaintiff to raise 
before their Lordships, on appeal from 
an appellate decision of t he High Court 

4. A I R 19S0 P C 2G5=128 I C 662. 

5. A I H 1931 P 0 75=58 I A 115 = 9 Rang 
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of Bombay, the question of whether the 
onus of proof had been wrongly thrown 
on him. We may also add that this is 
not a case w’here the evidence is nicely 
balanced, so as to make it material, 
when all the evidence is before the ap- 
pellate Court, where the onus lies. The 
concrete evidence, in fact, is practically 
all one way, and it is the evidence of one 
of the plaintiffs. 

Next as to the point of limitation. 
When the learned District Munsif found 
that a question of limitation arose from 
the evidence for the plaintiffs he was 
entitled and indeed obliged to deal with 
it. He had evidence before him from 
which it was open to him to draw the 
inference that the Arni partnership was 
dissolved on 2nd November 1919, over 
three years before the suit. It is how- 
ever contended before us that, even tak- 
ing it that the partnership was dissolved 
on 2nd November 1919, the suit was 
within time in that Art. 120, which 
allows a period of six years within which 
to bring a suit, applies and not Art. 106 
which allows only three years. Art. 106 
is as to a suit for an account and share 
of the profits of a dissolved partnership, 
while Art. 120 is as to suits for which no 
period is provided in Sch. 1. In this 
connexion we are referred to Narayana- 
swami Mudali v. Gangadhara Mndali 
(7) in which it was held that Art. 106 is 
inapplicable to a suit which is in terms 
one for dissolution of a partnership even 
though the parties treated it as one for 
an account of a dissolved partnership. 
That decision however dealt with a 
partnership which had not been dissol- 
ved at the time when the suit was filed, 
and the Court had to fix the time from 
which the partnership should cease to 
exist. In the present instance, though 
the suit was brought as one for the dis- 
solution of an existing partnership, it 
has been found as a fact that the part- 
nership had been dissolved over three 
years before the suit was filed. As poin- 
ted out by the Calcutta High Court in 
Haramohandas Poddar v. Sudarshan 
Poddar (3) Art. 106 applies only to dis- 
solved partnerships, but the finding in 
this case is that the Arni partnership 
has been dissolved. Dinmohamed v. 
Kanshi Parrij A. I, P, 1930 Lah, 378, is 
to a similar effect to Haramohandas 
Poddar v. Sudarshan Poddar (3). Had 
" .7. A 1 R 1919 Mad 838=48 1 C 89. 


the suit been brought for the dissolution 
and taking of accounts of a partnership 
that had not been dissolved, then we 
should have to follow these decisions and 
hold that not Art. lOG but Art. 120 was 
applicable; but, when the suit was 
brought in respect of a partnership that 
had already been dissolved, the matter 
is otherwise. We cannot hold that it 
is open to a party to bring a suit saying 
that a partnership still subsists when it 
has, in fact, been dissolved, and then 
claim the benefit of Art. 120 on the basis 
of an untrue contention. We agree wdth 
the two low^er Courts that, on their find- 
ings of fact. Art. 106 applied to the case 
so as to make the relief prayed for in 
respect of the Arni partnership barred 
by limitation. 

There remains one more point to be 
dealt with. Eeilly, J., has remarked 
that Exs. K and Z (l) had not been 
considered. Were this the case there 
might be ground for interfering, even 
w’ith the concurrent findings of the two 
low^er Courts as to fact, in that they had 
not properly and fully considered all the 
evidence that'was put before them. But, 
with all respect, w'e have to point out 
that the learned Judge is not accurate in 
this remark. The learned District Mun- 
sif has very specifically dealt with 
Ex, Z (l) along with w'hich Ex. K, w'hich 
he has not mentioned, has to be read, 
and found that no weight attaches to it. 
By Ex. K the parties jointly sold some 
properties of the Arni business on 12th 
December 1919, that being after the 
Yallam business had started, and the 
sale proceeds of Es. 1,000 were utilized 
for the Vallam business, and credited to 
it in Ex. Z-1 on the following day. It is 
admitted that the entry as to these sale 
proceeds is the only entry in the Vallam 
accounts relating to the Arni business, 
and the view of the District Munsif is 
that: 

“all that it amounts to is that the parties 
brought in their common property as their con- 
tribution for the Vallam trade, “ 

a view which he was entitled to take. 
The learned District Judge has not re- 
ferred in terms to Exs.'K and Z (l) in his 
appeal judgment, but be has relied on the 
admissions of plaintiff 1 as P..W. 1, and 
one of these admissions he could legiti- 
mately take as covering the case of these 
exhibits. This is when P. W. 1 sa^^s 
that it was a separate capital that was 
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investerl for the Vallam trade. Reilly, J., 
has discussed the effect of Ex. H and 
tlio statements of Ih W. 1 as to it, but 
the findings of the two lower Courts on 
that matter were findings of fact which 
could not he questioned on second ap- 
peal. hind ley on Partnership states 
that a dissolution of partnership at will 
can be inferred from circumstances, and 
this has also been held in the Privy 
Council decision in Joopoody Sarayya v. 
Lak^JnnanoHwamy (Sj from which the 
learned District Munsif has extracted a 
long quotation which is applicable to 
the facts in this case. In this case there 
were undoubtedly circumstances from 
which it was open to the two lower 
Courts to draw the inference which has 
been drawn by them as to the partner- 
ship having been dissolved. In conclu- 
sion we hold that the two lower Courts 
have arrived at a finding of fact, and 
that as there was no legal impediment or 
objection to their arriving thereat, it 
was not competent for the learned 
Judge who heard the second appeal 
to interfere with their decrees on the 
grounds stated by him, which amount 
to a difference from them on a question 
of fact, the point of limitation being 
merely a corollary to w^hat they found 
as to the facts. We therefore allow the 
appeal and restore the decree of the 
learned District Munsif, with costs to 
the appellant-defendant in the Court of 
the District Munsif and the District 
Judge and in this Court in second appeal 
and on this appeal. 

p.H s /k S. 
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CJiintapatla V cnkatanarcLuimlid Ram- 
chandra Rao and others — Petitioners, 

Civil Misc. Petn. No. 3987 of 1932, 
Decided on 4th October 1932 against 
order of Dist. Judge, Kistna, D/- 30th 
October 1929. 

Civil P. C. (1908), O. 41, R 3— Memoran- 
dum of appeal not registered is not appeal 
— Continuance of concession for completing 
it cannot be given 

A irKUUoranduin of appoal which has not boon 
registered is not. to ho regarded as an appeal hut 
only as a inemoranduin of appeal proseuted to 
the Court. -Vs long as there arc defects in it, 
all that the ( oiirt can do under O. 'll, R 3 is to 
return it and give the party a chance of putting 
it again in a complete form', and an)’ time that 
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it allows for re-presentation is only by way of 
concession. Hence a continuance or extension 
of the concession cannot be demanded as a 
matter of right at any rate after the expiry of 
the nominal period of limitation within which 
the appeal can be presented: AIR 1927 Cal 
775 lid. on. and A I R 1932 P G 1G5, Dxst. 

A party failed to complete the memorandum 
of appeal even though it was returned to him 
thrice and sutticient time was allowed each time 
to represent it in a complete form. 

IId(l\ that it must be rejected. [P 3G0 C 1] 

P. Satyanarayana Rao — for Peti- 
tioners. 

Order . — This is a petition for excusing 
the delay in representing a Memoran- 
dum of Civil Miscellaneous Second Ap- 
peal. The memorandum of appeal was 
first filed on 14th April 1930. It was re- 
turned on llth June 1930 for revision of 
the cause-title and preamble and of cer- 
tain grounds, and also for the filing of 
certain affidavits and the stamping of 
the decree of the first Court. The time 
allowed was one week but the re- pre- 
sentation was not made till 19th Decem- 
ber 1930, that is after a delay of 155 
days. The memorandum svas again re- 
turned on 24th December 1930, because 
provisions of law had not been entered, 
because the affidavit did not contain 
certain information, because the cause 
title and preamble needed revision and 
because the petitions had not been pro- 
perly stamped. The re-presentation this 
time was on 30th April 1931, the delay 
being one of 114 days. Once again the 
memorandum was returned because the 
decretal order of the first Court still re- 
mained unstamped, because some of the 
requisitions made on the previous return 
had not been satisfied and for other rea- 
sons. The re presentation on this occa- 
sion was not till 2nd August 1932, after 
a delay of 386 days. Even then, 
this immense delay, all the requisitions 
had not been complied with. The actual 
period of delay that tells against the 
petitioners is 627 days. 

The reasons given for the delay by 
Mr. P. Satyanarayana Rao are that the 
clients did not send him the full instruc- 
tions to comply with the requisitions of 
the office, and that as soon as the papers 
were returned he wrote to his clients to 
send the money, but that, owing to the 
dullness of the money market, they sent 
the money only recently. The ‘petition 
for excusing delay was put in on i 
December 1930 and relates only to the 
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delay in first re-presentation. There has 
been no supplementary petition and no 
supplement to the first petition in res- 
pect of the delays which have subsequ- 
ently occurred. The reasons given for 
the first delay are not adequate while 
those given for the subsequent delays 
are nil. The delays cannot therefore be 
excused. 

On my holding that the delays could 
not be excused Mr. Satyanarayana has 
gone on to contend that it is not open 
to me to reject or dismiss the memoran- 
dum of appeal, but that the most that 
I can do is to order that his clients must 
pay the costs of the appeal in any event. 
He has referred to the various provisions 
of law under which an appeal can be 
rejected or dismissed, but the only one 
to which I find it necessary to refer is 
O. 41, R. 3 which allows for the rejection 
•of a memorandum of appeal that has not 
been admitted. Provisions of law as to 
how an appeal can be dealt with after 
admission have nothing to do with this 
case. Mr. Satyanarayana, indeed, calls 
to notice the Privy Council decision in 
Nagendranath v. Suresh Chandra^ 
A. r. 2^. 1932 P. C 165, in which it was 
beld that any application by a party to 
an appellate Court, asking it to set aside 
or revise a decision of a subordinate 
Court, is an appeal within the ordinary 
acceptance of the term, and that it is no 
less an appeal because it is irregular or 
incompetent. But that case, which has 
to deal with a matter of limitation and 
has no concern with the point now 
binder consideration, was one in which 
what was held to count as an appeal 
had been admitted and heard as such. 
It does not overrule the decision of 
the Calcutta High Court in Bidhu 
Bhusan Bakshi v. Kalachand Roy^ 
A. I, B. 1927 Gal, 775, in which it has 
been held that an appeal cannot be held 
to have come properly before a Court 
until it has been registered. Neither 
does it deal with the case, with which 
I shall have to deal later, of a memo- 
randum of appeal which, at the time of 
presentation, is incomplete. In agree- 
ment with the Calcutta decision I shall, 
then take it that the memorandum of 
appeal now under notice, in that it has 
not been registered, is not to be regarded 
as an appeal that is before this Court 
but has only to be considered as a 

memorandum of appeal that has been 
• ♦ 


presented to the Court. I have next to 
consider O. 41, R. 3 (l). This provides 
that 

“when a memorandum of appeal is not 
drawn up in the manner hereinbefore ^described 
it may be rejected or be returned to the appel- 
lant for the purpose of being amended within a 
time to be fixed by the Court, or be amended 
then and there.” 

How a memorandum of appeal is to be 
drawn up is set out in O. 41, R. 2 (l) 
which provides that it shall set forth, 
concisely and under distinct heads, the 
grounds of objection to the decree ap- 
pealed from. Now in the present case 
the memorandum of appeal, as at first 
presented, was defective in some of its 
grounds. Three of them contained cleri- 
cal errors and from a fourth there was 
an omission. But still, in spite of these 
defects, the grounds as originally stated 
were intelligible, and I think that it 
would be standing too much on techni- 
calities to say that the appeal was not 
drawn up in the prescribed manner be- 
cause of the defects that were found in 
them; while of course there were other 
grounds to which no objection was found 
and in respect of which the memoran- 
dum of appeal was in time. I do not 
then think that the memorandum of 
appeal under notice can be rejected 
under the provisions of O. 41, R. 3. 

I cannot, however, follow Mr. Satya- 
narayana when he contends that, if the 
memorandum of appeal cannot be rejec- 
ted under that rule, it cannot be re- 
jected at all. As I have already said, 
this case has to be regarded as one of 
appeal that has not yet been admitted 
and not as one of an appeal that is be- 
fore the Court as such. Before an ap- 
peal is admitted it has to be completed. 
This is a m «tter so obvious that no rule 
is necessary for it, and I can find nothing 
in the Privy Conncil case already referred 
to that runs at all to the contrary. Now, 
in the present instance, the memoran- 
dum of appeal as presented was not com- 
plete. Not only were there the defects, 
to which I would not attach too much 
importance, in some of the grounds, but 
there were also a number of other de- 
fects which were of a more serious 
nature. One of these was that the decree 
in the Court of first instance had not 
been stamped, nor indeed has it been 
stamped even yet. Another was the 
absence of affidavits as to how persons 
named as legal . representatives held 
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such ocfccts the inemorandinn of appeal 
cannot bo entertained and rill that the 
Court can do is to return it and ^;ive the 
petitioners tlie chance of ])nttinj^ it 
a;:5ain in a complete forfo. Any time 
'that it ailov^s for rc- presentation is only 
by way of c'^ncession, and a continiianco 
'or extension of the concession cannot be 
^demanded of it as as a matter of ri^ht, 
at any rate after the expiry of the nor. 
^mal period of limitation within which 
an appeal can 1 e presented. In the 
present instance, at tlie time of the first 
return, a week was allowed for re- pre- 
sentation, but tlie re-presentation was 
only made after 155 days by which time 
tlie limitation period had long expired. 
On the occasions of the other two re- 
turns no time was fixed, but it has to be 
t.aken that the representation w’as to be 
made within a reasonable time and re- 
presentations cannot be said to have 
been made in a reasonable time when 
they have been made after intervals, 
respectively of 114 and 386 days. Nor 
can it bo said that the petitioners had 
no notice that they should not he dila- 
tory. After the first return the case wxis 
put on the l>,)ard on 17th July 1930 and 
yet the ro-presentation was not till 19th 
December 1930. After the second re- 
turn the case was put on the board on 
6th Ja nuary 1931 and tlie re- presenta- 
tion was not till 30th April 1931; and 
after tlio third return it was put on the 
hoard on 'i3th July 1931 and the repre- 
sentation was not till 2nd August 1932. 

Even now tho memorandum of appeal 
is not complete, and certainly no fur- 
ther time can be given for putting it in- 
to proper form. I hold that it is liope- 
jlessly out of time and I therefore re- 
jjoct it. 

P.R.S./k.S. Petition rejected, 
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Kandaswami Cliettiai — Petitioner. 

v. 

A, P. M. Annamalai Cliettiay — Oppo- 
site I’arty. 

Civil Eevn. Petn. No. 407 of 1928, De- 
cided on 14th July 1931, against order 
of Suh- Judge, Tuticorin, D/- 7th Septem- 
ber 1927. 

(a) Civil P. C. (1908), S. 55 — Arrest of A 
in execution — B filing surety bond — On con* 


struction of his bond held that B could not 
be discharged from his liability in circum- 
stances of the case — Deed — Construction. 

A was arrested in execution of a decree. A 
surety bond the construction of which was in 
dispute was then executed by B. The surety 
bond was as follows: The said A has been 
brought under arrest before the Court. The said 
A intends to present an in.solvency petition 
within one month from this date. I have depo- 
sited the decree amount in Court as security for' 

* 

the due presentation of tho insolvency petition, 
and, until its disposal, I shall hereby undertake 
to produce the said A either before this Court 
or be'ore the Official Receiver until he presents 
the insolvency petition and is adjudicated and 
discharged. If the said A fails to present the- 
insoivency petition within one month from this 
date, or if I fail to produce tho said A when so 
ordered by the Court in the course of those pro- 
ceedings or in expcntion, I hereby agree to make 
the deposit amount liable for the decree debt of 
the said A. A applied to be adjudicated an in- 
solvent. Ho was directed to apply for discharge. 
Subsequently bo applied for his discharge. Tho- 
Court however dismissed the application relying 
on the report of the Official Receiver that tho* 
outstandings shown were unrealizable and that a 
largo credit was given to a woman without any 
security. After tho said order refusing to grant 
a discharge to the insolvent, the surety filed an 
application that bo may be discharged from his* 
liability under the surety bond. 

Held', that tho words of the surety bond in 
the case were clear that tho liability enured not 
only till an application for discharge was filed, 
but till there was discharge, therefore the surety’s 
obligation could not be deemed to have ceased^ 
the moment the application for discharge was 
filed by the insolvent. The wordings of the bond 
were on a proper construction, within the scope 
of SS. 55, Cl. (4). Unfortunately for tho surety no- 
order of discharge, not even a conditional dis- 
charge having been passed according to tho terms- 
of the bond, the application was premature and 
ho was not entitled to the relief claimed by him: 
Mad. Appeal No. ‘224 of I9.il , Dint.; 16 .4^/ 37 and 
AIR 1929 Lah 262, Ref. [P 361 C 1,2; P 362 C 1] 

(b) Provincial Insolvency Act (1920), S. 41 
— Insolvency proceedings do not end on mere' 
adjudication — Discharge has to be obtained. 

Tho insolvency proceedings do not end on 
more adjudication. Tho insolvent’s presence and 
help are greatly needed so long as the estate has 
not been fully administered but continues to bo 
in the bauds of the Official Receiver.^ Simply 
because a person has been adjudicated insolvent- 
and he has applied for discharge it cannot bo 
said that the proceedings in insolvency have- 
terminated, and so long as no order of discharge 
has been obtained the insolvency proceedings, 
should bo doomed as ponding. [P 362 C 2] 

K. S. Ramahhadra Ayyar — for Peti- 
tioner. 

K, V engusioami Iyer — for Opposite- 
Party. 

Judgment. — Kulandavelu Chettiar de- 
fendant in S. C. Suit No. 1319 of 1922 
on the file of the Sub-Court, Madura, was- 
arrested in execution of that decree. 
Then the present petitioner Kandasami- 
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Chettiar executed a surety bond tbo con- 
struction of wbicb is in dispute before 
me. Tbe surety bond is dated 24tb Sep- 
tember 1923 and the relevant portion is 
as follows: 

“The said Kulandavolu Chettiar has been 
brought under arrest before the Court. The said 
Kulandavelu Chettiar intends to present an in- 
solvency petition within one month from this 
date. I have deposited the decree amount in 
Court as security for the due presentation of the 
insolvency petition, and, until its disposal, I 
shall hereby undertake to produce the said 
Kulandavelu Chettiar either before this Court or 
before the Official Receiver until he presents the 
insolvency petition and is adjudicated and dis- 
charged. If the said Kulandavelu Chettiar fails 
to present the insolvency petition within one 
month from this date, or if I fail to produce the 
said Kulandavelu Chettiar when so ordered by 
the Court in the course of those proceedings or in 
execution, I hereby agree to make the deposit 
amount liable for the decree debt of the said 
Kulandavelu Chettiar.” 

Kulandavelu Gbettiar applied in I. P. 
‘No. 12 of 1923 to be adjudicated an in- 
solvent. He was directed to apply for 
discharge by 17tb December 1926. Sub- 
sequently be applied for bis discharge. 
The Court however dismissed the ap- 
plication relying on the report of the 
Official Receiver that the outstandings 
shown were unrealizable and that a 
large credit of over Rs. 500 was given to 
a woman without any security. After 
the said order refusing to grant a dis- 
charge to the insolvent, the surety filed 
the present application on 4th May 1927 
praying that he may be discharged from 
his liability under the surety bond. The 
learned Subordinate Judge has dismissed 
the application on the ground that the 
surety bond stipulates that the surety 
is liable until a discharge is obtained; 
and as no discharge has been obtained 
the learned Subordinate Judge held that 
under the terms of the surety bond the 
surety was not entitled to the relief 
claimed by him. The surety has accord- 
ingly filed the present revision petition 
to the High Court. On his behalf it was 
argued by his learned advocate that on 
a proper construction of the surety bond 
it must be held* that the obligation sub- 
sists only so long as an application for 
Qiscli3/rg0 liSfS not boon filed j and in sup- 
poit of that argument an unreported 
decision of a Bench of this Court was 
strongly relied upon. ^ I am unable to 
jagree with that contention. In my view 
the words of the surety bond in the pre- 
Jsent case are clear that the liability 


Madras 361 

enures not only till an application for[ 
discharge is filed but till there is dis- 
charge. I have already quoted the rele- 
vant portion of the surety bond. It 
clearly says “until he presents the insol- 
vency petition and is adjudicated and 
discharged.” I am therefore unable to 
agree that the surety’s obligation ceased 
the moment the application for discharge 
was filed by the insolvent. The un- 
reported case relied upon by the learned^ 
advocate for the petitioner, namely^ 
A. A. A. O. 224 of 1927, does not apply 
to the facts of the present case. The 
wordings of the surety bond in that case 
were 

“this surety bond shall remain operative until- 
the above insolvent shall put in a discharge ap- 
plication and an order is passed therein.” 

The learned Judges held that the- 
moment a discharge application w’as filed 
and an order was passed the surety’s ob- 
ligation under his bond ceased. The 
bond in that case did not specify that 
the obligation was to enure till discharge 
was obtained. It therefore seems to me 
that the unreported judgment is not* 
really applicable having regard to the 
wordings of the surety bond before me. 
Then it was argued that so much of 
the surety bond as contained any provi- 
sion outside S. 55, Civil P. C., should be> 
taken to be ultra vires and not enforce- 
able in those proceedings, and reliance 
was placed on Jq,naki Das v. Bam Par- 
tab (l) and Aishan Bi v. Maliahir Par- 
shad (2). The answer to this contention, 
will largely depend upon the interpreta- 
tion of S« 55, Cl. 4, Civil P. C. That- 
clause is to the following effect: 

“Where a judgment-debtor expresses bis in- 
tention to apply to be declared an insolvent and- 
furnishes security, to the satisfaction of the- 
Court, that he will within one month so apply, 
and that he will appear when called upon, in 
any proceeding upon the application or upon 
the decree in execution of which he was arrested, 
the Court may release him from arrest, and if he- 
fails so to apply and to appear, the Court may 
either direct the security to be realized or com- 
mit him to the civil prison in execution of the 
decree.” 

It will be seen that the section con- 
templates a security bond to be in order- 
if it contains words to the effect that 
the judgment-debtor would appear when- 
called upon in any proceeding* upon 
the application,” etc., the application, 
contemplated being the application for. 
insolvency. In my view the wordingsb 

(1893) 16 All 37=(1893) AWN 203. 

2. A I R 1929 Lah 262=118 I 0 43S. 


f 



^62 Madras 


1933 


PwVNGA V. SUNDARARAJA (Walsh, J.) 


of the present bond are, on a proper 
construction, within the scope of S. 55, 
Cl. (4J. I construe the words: 

if I fail to produce the said Kulandavelu 
Chettiar when so ordered by the Court in the 
course of those proceedings,” 

^o mean that so long as the insolvency 
proceedings are in force and are pend- 
ing in Court, the judgment-debtor — in- 
solvent — shall — when called upon — ap- 
pear before the Court and if he should 
commit default the surety’s liability 
^should continue. Therefore as I con- 
istrue the surety bond in question, the 
clause in riuestion is not beyond the 
scope of S. 55 of the Code. Tlien it was 
largued that having regard to the fact that 
the opposing creditor has not really 
taken any active steps in the course of 
insolvency, he should not be heard to 
argue against the i>rayers in the surety’s 
application. For my part I cannot under- 
stand the conduct of the opposing decree- 
holder in this case. But the question 
before me is not whether his conduct is 
up to the high water mark or not, but 
whether having regard to the wordings 
•of the surety bond and to the fact that 
no order of discharge — absolute or con- 
ditional — has been obtained by the in- 
solvent, the surety is entitled to the re- 
lief claimed in this application at pre- 
sent. Ss. 41, 42 aud 43, Provincial In- 
solvency Act, have been referred to. Dis- 
charge may be either absolute or condi- 
tional. And any order of discharge, how- 
ever conditional it might be would, ac- 
<5ording to my construction of the surety 
bond, be enough to discharge the surety 
•from the obligations of his bond. But 
junfortunately for the surety no order 
k)f discharge — not even a conditional 
Idischarge — has been passed in this case. 
‘jThat being so according to the terms of 
jthe bond, his application is I think pre- 
mature and he is not at present entitled 
to the relief claimed by him. 

Finally it was contended that all that 
the surety can be called upon to do 
under the terms of his bond at present 
is that the insolvent should be asked to 
appear before the Court, and if the 
surety manages to produce the insolvent 
before the Court, tho learned advocate 
for the petitioner argues that the obli- 
gations under the surety bond cease. I 
am unable to agree with that contention 
however much 1 might sympathize with 
•the surety having regard to tho circum- 


stances of the case. The insolvency pro-* 
ceedings do not end on mere adjudica- 
tion. The insolvent’s presence and help 
would be greatly needed so long as the 
estate has not been fully administered, 
hut continues to be in the hands of the 
Ollicial Keceiver. Simply because the 
judgment debtor has been adjudicated 
insolvent and he has applied for dis- 
charge (which application has not been 
granted), it cannot be said that the pro- 
ceedings in insolvency have terminated; 
and it seems to me that so long as the 
insolvency proceedings are really pend- 
ing and so long as (according to the 
terms of the surety bond in question) no 
order of discharge has been obtained the 
surety should be under an obligation to 
produce the judgment-debtor whenever 
called upon to do so by the Court. 
That being so 1 am unable to grant the 
request of the surety in the present 
case. I therefore dismiss this revision 
petition; but having regard to the con- 
duct of the decree- holder, who now op- 
poses the petition, 1 think this is a pro- 
per case in which I should decline to 
give him his costs of this petition. 

r.R.S./B.V, Petition dismissed, 
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Walsh, J. • 

11, V . Banga Ayyai — Appellant. 

V. 

Sundararaja Ayyangar and others — 
Respondents. 

Appeal No. 27 of 1929, Decided on 4th 
January 1933, against appellate order of 
Dist. Judge, Ramnad, D/- 20th August 
1928. 

Civil P. C. (1908), O. 21, R. 7 — Power of 
executing Court to go into the disputed points 
of lact stated — Civil P. C. (1908), S 47. 

When thoro is no want of the jurisdiction ap- 
parent on tho face of the decree the party in 
execution cannot raise a disputed point of fact 
which, if his contention is true, would have de- 
prived the Court of its jurisdiction to pass a de- 
cree in that matter : 28 Mad 84 ; A I R 1922 

Mad 197 aud A I R 1921 All 118 (F /J), Dist. 

[P 303 C 2] 

A, Nagaswami Ayyar — for Appellant. 

jS. Narayana Ayyangai — for Respon- 
dents. 

Judgment . — The appellant is tho as- 
signee of a mortgage decree against cer- 
tain property passed on 20th September 
1921. Defendants 1 and 2 filed written 
statements, hut they were subsequently 
declared ex parte. Tho assignment to 
the appellant was recognized, but when 
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be went to take out execution defen- ther the Court which passed the decree 


dant 2 raised objections that the land in 
question was service inam and not alien- 
able. The executing Court, the District 
Munsif's Court of Srivilli puttur, wrote a 

very short judgment as follows : 

“The inam title deed Ex. 2 is proof positive that 
the inam in question is an enfranchised one. So 
items 2 to 5 are liable to be sold.” 

It is abundantly clear both from this 
judgment and from that of the lower ap- 
pellate Court that the assignee decree- 
holder contested as a question of fact 
that this was an enfranchised inam and 
on the facts the executing Court found 
in his favour. In the lower appellate 
Court the learned District Judge held 
that the executing Court misconstrued 
the inam title-deed when it construed it 
as an enfranchised inam. He clearly 
puts before himself the question he has 
to decide in para. 4 : 

“The first question to decide is whether the 
inam is an unenfranchised one and could not be 
-sold.” 

Then in para. 10 he says that it is 
argued that even assuming that the inam 
had been unenfranchised, the inam may 
have been that of the melwaram only 
and not of the land itself. The learned 
District Judge concludes on the strength 
•of the inam register as regards this that 
the lands themselves were inam. Before 
him a very serious objection was taken 
that it was not open to the executing 
Court to go into this question at all or to 
question the decree as there was no ap- 
parent want of jurisdiction on the face 
of it. This objection the learned Dis- 
trict Judge overruled. But it seems to 
me to be- absolutely sound. The cases 
relied upon by him and also for the res- 
pondent before me are clearly distin- 
guishable. I^ajah of Vizianagaram v. 
Dantivada Ghelliah (l) was cited.* There 
it is stated : 

“Though the record prior to and inclusive of 
the decree makes no allusion to the fact, yet in 
the subsequent proceedings the land is admitted 
to be service inam being the emoluments at- 
tached to the office of village carpenter which is 
•^ong the offices comprised in the Madras 
Hereditary Village Ofldces Act (Act 3 of 1895).’’ 

I need not go into the question here 
whether when there is suc'h a decree 
which in its from does not disclose any 
^vant of jurisdiction but when the pro- 
perty to be proceeded against is admit- 
tedly inalienable the executing Court 
can go into the question and decide whe- 


had no jurisdiction. AnjaneyaUi v. Sri 
Venugopala Rice Mill Ltd. (2) is also a 
case where there was no dispute about 
the fact that the properties sought to be 
sold by the Court was the property 
whose alienation was forbidden as op- 
posed to public policy. In Katwari v. 
Sitci Ram Tiiuari (3) there was also no 
question that the land sought to be alie- 
nated was laud which could not be alie- 
nated under specific enactments on the 
ground of public policy. The question 
therefore in this case is very simple, and 
it is whether when there is no want of 
jurisdiction apparent on the face of the 
decree the party in execution can raise a 
disputed point of fact which if his con- 
tention is true would have deprived the 
Court of its jurisdiction to pass a decree 
in that matter. 

I am quite clear that there is no 
authority quoted to this effect and the 
doctrine would obviously have most dis- 
astrous consequences ; for instance in a 
suit for rent in raiyati lands in an estate 
tried by a revenue Court without objec- 
tion and where a decree passed therein 
becomes final it is clearly not open in 
execution proceedings for the judgment- 
debtor to urge that after all the lands 
are not raiyati lands but kamatom lands 
and that therefore the trying Court had 
no jurisdiction, and it would be clearly 
most improper for the executing Court to 
embark in execution on -an investigation 
into a disputed matter of fact of this 
sort. The point of fact in this case was, 
so'far, from having been admitted, that 
the executing Court came to one conclu- 
sion and found that the land was an 
enfranchised inam whereas the lower ap- 
pellate Court came to the opposite con- 
clusion. I consider that neither Court 
had any jurisdiction to go into this dis- 
puted question of fact at all and as there f 
was no want of jurisdiction apparent on 
the face of the decree they were bound 
to execute it. It is not necessary there- , 
fore to discuss the other points raised i, 
by the ajipellant since I consider that j 
the appeal must be allowed with costs 
here and in the Court below. The order 
of the District Munsif will be restored. ' 

P.R.S./ K.S. Appeal allowed. 

2. A I R 1922 Mad 197=45 Mad 620. 

.8. AIR 1921 All 118=63 I C 264=43 All 547 
(F B). 


1. (19C5) 28 Mad 84=14 M L J 468. 
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]\Iariiavan Nair, J. 

21 c>l a vara p it Nara s a yya — p p e 1 1 a n t . 

V. 

V adlarmtrli Somayya and another — 
Respondents. 

Second Appeal No. ^2291 of 1927, De- 
cided on 23i’(l IMarch 1931, against decree 

of Sub-Judge, Eilore, in A. S. No. 17 of 
1927. 

Part-performance — Doctrine applies where 
contract is in its own nature enforceable. 

One of the necc-^sary conditions for applying 
the doctrine of part pcrforinanco is that the 
contract to which the doctrine of part jierform- 
ance refers must bo such as in it.s own nature is 
enforceable. Agreement of sale of immovable 
property of a Hindu minor entered intoon his 
behalf by his guardian is not binding on tho 
minor and enforceable specifically against him 
even though tho debts binding on the minor are 
discharged by the consideration paid for the sale 
and consequently the doctrine of part perform- 
ance does not apply to such a contract : A I B 
1928 A/ad 407 ; A I R 1930 Mad 298 and AIR 
1930 Mad 84, Rcl on ; 39 Cal 232; A I R 1930 
CaZ 457; AIR 1921 Bom 401 and AIR 1928 
Mad 830, Kef. [p 3C6 0 1] 

N . Rama Rao — for Appellant. 

iS. Varadacharinr and V. Pattabhi- 
rama Sastri — ior Respondents. 

Judgment. — Defendant 2 is the appel- 
lant. Defendant 1 was a minor. On his 
behalf his guardian executed a contract 
of salo of tlie suit lands in favour of tho 
plaintiff on 19th Alay 1923. The appel- 
lant (defendant 2) obtained a sale-deed 
of the same lands from defendant 1 on 
13th July 1925. The suit out of which 
this second appeal arises was instituted 
by the plaintiff for the special perform- 
ance of the contract of sale executed in 
his favour by the guardian of tho minor, 
defendant 1, on his behalf. Defendant 2 
contended that he was a bona fide pur- 
chaser of the suit lands for proper con- 
sideration, without notice of tho contract 
of sale in favour of the plaintiff and that 
the contract in plaintiff’s favour is not 
binding on liim. 

Both the Courts found that the con- 
tract in plaintiff's favour executed by 
defendant I's guardian was supported by 
proper consideration and was for pur- 
poses binding on the minor. The lower 
Courts also found that the appellant had 
notice of the contract of sale in favour 
of the plaintiff and that he was not a 
bona fide purchaser for proper considera- 
tion. On these findings the plaintiff was 
given a decree for specific performance 
of the contract in his favour. In support 


of tho decree the learned Subordinate 
Judge relied on the decision in Cliidam^ 
harain Sioamigal v. Ramakrishna Red- 
diar (1) in which it was held by Deva- 
doss, J., that under the Hindu law it is- 
competent to the guardian of a minor to 
enter into a valid contract for the sale 
of his immovable property for the pur- 
pose of discharging the debts of the- 
minor’s father for which the property in 
the minor’s hands would be liable and 
that such a contract of sale can be en- 
forced against the subsequent purchaser 
of property with notice, even though the 
latter has brought it for a higher pric© 
than that stipulated under the prior con- 
tract. 

Subsequent to the disposal of the ap- 
peal by the Subordinate Judge, the deci- 
sion in Chidambaram Swamigal Y .Rama- 
krishna Reddiar (l) was reversed by 
Wallace and Thiruvenkatachariar, JJ.^ 
in a Letters Patent appeal preferred 
against that decision : see Ramakrishna 
Reddiar v. Chidmabara Stvamigal (2). 
The learned Judges held that an agree- 
ment of sale of immovable property of a 
Hindu minor entered into on his behalf 
by his natural guardian, assuming the 
same to have been entered into for ne- 
cessity, is not binding on the minor and 
enforceable specifically against him or a. 
subsequent transferee of the properties 
from the guardian who took with notice 
of tho agreement. The appellant relying, 
on this decision argues that tho second 
appeal shall he allowed and that the 
plaintiff’s suit should he dismissed. 

Having regard to tho decision in 
Ramakrishna Reddiar v. Chidamabara- 
Swomigal (2), Mr. Varadachariar for the 
plaintiff-respondent frankly conceded 
that he could not support the lower 
Court’s judgment on the ground on which 
it has been based by tho learned Subor- 
dinate Judge, hut be contended that the 
judgment could be maintained on the 
statement appearing in the appellate 
judgment under point 4 (whether defen- 
dant 2 had notice of tho contract of sale 
in favour of plaintiff and whether he 
was a bona lido purchaser for proper con- 
sideration) 

‘That tho plaintiff has boon in possession of 
tho suit property since tho date of Ex. A in 
192 ^’ .. 

1. A 1 il 1924 Mad 808=82 I C 926. 

2. A I R 1928 Mad 407=108 I C 282. 
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His argumonfc is, since the debts bind- 
ing on the minor were discharged by the 
consideration paid by the plaintiff for 
the sale, and since he was put in posses- 
sion of the property in pursuance of the 
contract, though the contract is not it- 
self enforceable, the plaintiff has a good 
title to the^^ property on the equitable 
ground of “part performance.” I may 
say that part performance of the con- 
tract” as an alternative title to the pro- 
perty was not put forward at any stage 
of the suit till now and the sole basis of 
the argument is the statement occurring 
in the Subordinate Judge’s judgment 
referred to above. The question is how 
far this argument can be accepted. 

No direct authority in support of his 
argument was referred to by the learned 
counsel, but he has drawn my attention 
6o a decision in Nagesiuara Rao v. M . 
Kotamma (3), in which there is a dictum 
of the learned Judges which appears to 
support him. In that case two suits 
were filed, O. S. Nos. 481 and 338 of 
1919, and the first suit was a suit for 
specific performance of a contract for the 
sale of the plaint-mentioned lands en- 
tered into between the plaintiff and 
defendant 2 as guardian of defendant 1; 
■while the second w'as to recover posses- 
sion of the self same lands by defendant 3 
in the first suit from the plaintiff there- 
in and his sons, he having purchased the 
suit lands under a sale deed executed by 
defendant 1 in his favour. Defences 
similar to those raised in the present 

case were raised by the parties in those 
two suits. 

The Courts found that the contract 
set up by the plaintiff in O. S. No. 484 
of 1919 was supported by consideration 
and necessity and defendant 3, the plain- 
tiff in O. S, No. 334 of 1919, purchased 
the property with the knowledge of the 
contract with the plaintiff. The lower 
Courts granted specific performance 
t ^tie minor in O. S. No. 484 of 
iyi9, and in O.S. No. 334 of 1919 refused 
o 0 plaintiff a decree for delivery of 
possession. Two second appeals were 
filed in this Court. The learned Judges 
(m the authority of the decisions in Rama 
Krishna Reddiar v. Ghidamhara Swami- 
gal (2; held that the lower Courts were 
clearly wrong in granting specific perfor- 
mance against the minor and in the 
other case in refusing to the plaintiff a 
, 3.A I R 1928 Mad 830=110 I C 492, 


decree for delivery of possession. Then 
they stated the argument based upon 

pai t performance that might have 
been raised in support of the claim of 
the plaintiff against the minor in the 

specific pel foi mance suit a-nd answered 
it in the following manner; and in that 
answer occurs the dictum relied on by 

counsel for the respondent : 
ihe only possible question that might have 

been raised and argued is in the case whether 

the matter could be regarded as different if as 

TT 4“ T J] * ^ ^ only a contract 

by the guardian to convey the property but 

pursuant to the contract the guardian bv w’ay of 
partly performing the contract had placed the 
other party in actual possession. But we believe 
that a satisfactory answer to this has been fur- 
nished by Mr. S. Varadachariar, the learned 
vakil for the appellant The doctrine of part 
performance being a doctrine of equitable relief 
could be held to apply only to the person con- 
cerned and if. as in this case, the contract was 
not a contract of the plaintiff who is suing it 
follows that the equitable principle cannot be 
invoked as against him.” 

Having regard to the facts of the case, 
the latter part of the answer explaining 
the learned Judges’ refusal to apply the 
doctrine is not v^ry clear and if the 
observation refers to the specific perfor- 
mance suit, as^^it obviously does, the 
statement that “the equitable principle 
cannot be invoked as against him” 
should, I think, be that the “equitable 
principle cannot be invoked in his 
favour.” The counsel was not able to 
explain this difficulty very satisfactorily, 
but that does not affect in any way the 
statement expressed in the first part of 
the answer that the doctrine of equitable 

relief could be held to apply “to the 
persons concerned.” Mr. Varadachariar 
relying upon this dictum argues that in 
this case the persons concerned in the 
contract, the specific performance of 
which is sought against defendant 1, are 
defendant 1 and the plaintiff and ’that, 
the latter is entitled to invoke that 
doctrine in his favour and claim a decree 
in the suit on the ground that he has 
been in possession of the suit lands since 
1923. I was referred to no authority in 
support of this position. Mr. Varada- 
chariar, who appeared in the case in 
Nagesiuara Rao v. M, Kotamma (3) and 
who appears in this case also, intimated 
to me thjit he quoted before the learned 
Judges the decision in Robert Blore y. 
Sir Richard Sutton (4) in support of the 
proposition. It is conceded that, exce pt 
4. 36 E R 91. ^ 
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such a doctrine, that decision 
has no direct bearing on this ciuestion. 

I am nob able to find niucli support for 
tho proposition contended for in that 
judgment. 

In Siihha Rao v. Vearanjaiicyasirami, 
A. I II. Ih 30 Mad. Parnesarn and 

rlackson, JJ., observed with regard to the 
doctrine of part performance that the 
doctrine is only n<iv\ to complete an in- 
tended transfer between the transferor 
and the transferee where there is no 
other objection to complete the transfer. 
It has never been used to complete a 
transaction against a third person, such 
as the idol of a temple or cesti que trust 
or a minor again^'t whom it cannot be 
regarded as operative. No doubt these 
observations were made in connexion 
with the application of Art. 134, Lim. 
Act, to the facts of that case. But I do 
not think that that would affect the 
principle enunciated by the learned 
Judges. In that case it was found im- 
possible to hold that the suit was barred 
under Art. 134 as there was nothing to 
shovv that there was valid transfer of 
the suit lands between the transferor 
and the transferee, and reliance was 
placed on the doctrine of part perfor- 
mance in support of their title by the 
defendants. 

T 0 learned Judges held that the 
doctrine could not be relied on for the 
reasons mentioned in the extract already 
(juoted. If the doctrine cannot be in- 
yoked to complete a transaction against 
a minor against whom the transaction 
could not be regarded as operative then 
in i he present case I do not think it is 
possible for the plaintiff respondent to 
rely on it in his favour, defendant 1 
being a minor and the contract for 
specilic performance being invalid and 
not ofierative as against him in law. 
One of tho necessary conditions for ap- 
plying the doctrine of part performance 
is stilted by Fry in his book on Specific 
I erforinanco (Fdn. G, p. 27G) to be that 
the contiact to which the act of part 
performance rel erred must be such as in 
Its own nature is enforceable by the 
Court. As already ])ointed out, the de- 
cision in liovia Rvi.sJiyia licddiai 
Chidambaram Swamiijal (2) lias declared 
that the contract in the present case is 
not enforceable by the Court against 
defonda nt 1 . 

That being tho case, this necessary 


condition is lacking in this case and 
there is no room for the application of 
the doctrine of part performance. In 
this connexion attention may be drawn to 
the decision of this Court in C. Venkata^ 
ratnam v. B. Guravayya (5), which con- 
tains general observations in support of 
the contentions urged by the appellant. 

I do not think that tho other cases cited 
by the learned counsel on both sides, 
M i r Sa rwa rja n v . Fakhru d d i n M a h am ed 
(()), Ni pendrn Chandra v. Ekherali J oar- 
dar (7) and Hiralal liamanarayan v. 
Shankar Jl irachand (8), afford any direct 
help for deciding this question. There 
being no room for the application of the 
doctrine of part performance for the 
reasons above mentioned I am of opinion 
that this second appeal should be allowed 
and the plaintiff’s suit dismissed. The 
appellant will get the costs of this second . 
appeal from the plaintiff. The lower 
Court’s order as to costs will stand. 

p.Pv.S /P.N. Appeal allowed. 

~57~A I R 1930 Mad 84 = 121 1 C 18. 

G. (1012) 30 Cal 232=39 I A 1=13 I C 831 
(P C). 

7. A I R 1930 Cal 467=57 Cal 268=121 
I C 66. 

8 I R 1921' Bom 401=45 Bom 1170=62 
I C 637. 
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Pandalai, J. 

N. P. Subbiah Fillai — Decree-holder 
— Petitioner. 

V. 

M, Nellayappa Pillai — Judgment- - 

debtor— Opposite Party. 

Civil Revn. Retn. No. 1205 of 1932, 
Decided on 3rd November 1932, from 
order of Dist. T^Iunsif, Ambasamudram, . 

D/- I3th August 1932. 

Civil P. C. (1908), O. 26 and O. 5, R. 4~ 

Re'usa 1 of witness in foreign territory within 
200 miles from the Court to attend on 
service of summons — Evidence should be 

taken on commission. 

Where a witness in a foreign tortitory refuses 
to attend on a process of summons, his ovideneo 
should bo taken on commission though the wit- 
ness resides in such foreign territory wilhhi 200 
miles from tho Court. [P •-b* C I] 

Judgment . — The District ^lunsif ^^as 
wrong in refusing to issue a commission 
on the mere ground that tho distance to 
Trivandrum w here the witnesses reside 
is less than 200 miles from the Court. 
Trivandrum is in foreign territory^ The 
rule applies to distances in British- 
India. I am not aware of any law by 
which witnesses in Native States which 
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have made arrangements for mutual ser- 
vice of processes with British India can 
be compelled to obey these processes 
i.e., punished if they fail to do so. The 
arrangement for mutual service of pro- 
cesses is made in pursuance of S. 29, and 
O. 5, R. 26, Civil P. C. Though such 
processes may be served as if they had 
been issued by territoral Courts, the 
effect of non-compliance is a different 
matter. If therefore the Trivandrum 
witnesses refused to attend on service of 
summons, the only way to take their 
evidence, if necessary, was by commis- 
sion. It appears from the reply affidavit 
that the witnesses were summoned to 
appear but did not do so. For these 
reasons the District IMunsif should now 
issue a commission for the examination 
of witnesses 1 to 6. The petitioner and 
his agent, witnesses 7 and 8, must ap- 
pear before the lower Court and be exa- 
mined there. The order of the District 
Munsif is varied accordingly. The peti- 
tioner has won and must have his costs 
of this petition. 

p.R.S./k.S. Petition allowed, 
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Walsh, J. 

T, M, Alagappa Chetty — Plaintiff 
— Petitioner. 


V. 

Saminathan Chetty and others — De- 
fendants — Opposite Parties. 

Civil Revn, Petn. No. 183 of 1932, 
Decided on 7th December 1932, from 
order of Sub-Judge, Sivaganga, D/- 4th 
December 1931. 

(a) Madras Estates Land Act (1 of 1908), 
Ss. 11 and 151 Suit for recovery of raiyati 
land held on patta — Plaint cannot be valued 
on value of Is^nd as building site — Court-fees 
Act (1870), S. 7 (v) (xi). 

^ In a suit for ejectment and to recover posses- 
sion of a raiyati land held on patta in an estate 
on an objection as to valuation the Subordinate 
Judge valued it on the value of land as a build- 
ing site on the hypothetical assumption that the 
landlord would for some nazzar be willing to al- 

^ building site. 

was not open to the Court to 
and Afad 65. Ref fp ^ 3 ] 

hVoI. r * «PPl«ed in question of court-fees- 

interfere in revision. 

Where the lower Court applied wrong princi- 
ple ID question of court-fees, though in exercise 
of jurisdiction vested in it, the High Court can 
interfere in revision. g 0 ij- q g] 

Judgment. — This is a suit for eject- 
ment and to recover possession of land 


which measures about 2 acres and 16- 
cents. It is admittedly a raiyati land 
held on patta in an estate i. e,, the Siva- 
ganga Estate. It was objected that the- 
plaint was under-valued : so the Court 
had to determine the maiket value of 
the property. The learned Subordinate! 
Judge valued it on the value of the land 
as a building site on the hypothetical 
assumption that the landlord would for 
some nazzar, for which the Court de- 
ducted Rs. 20, be willing to allow it to 
be so used as a building site. 

It is objected that it was not openf 
to the Court to value property on such al 
basis Reading Ss. 11 and 151, Estates^ 
Land Act, it is clear that the land can- 
not be used for building purposes with- 
out the consent of the landlord Pama^ 
nadhan v. Zamindor of Romnad (l)i 
and Orr. v. Mrithyunjaya Gurukknl (2> 
have been quoted. It is not argued for 
the respondent that the method by 
which the lower Court assessed the mar- 
ket value can be justified. But it is con- 
tended that the Court is exercising a| 
jurisdiction which is vested in it when'- 
it proceeded to determine the market! 
value on this basis. But when it is 2- 
question of a principle to be applied to 
the levying of court-fees, this Court has 
frequently interfered in revision. There!, 
is, in fact, no other remedy open if the!' 
Court proceeds on a wrong principle. It^ 
is clear that the principle on which the 
Court has proceeded to levy court-fees in 
this case is wrong ; it is not entitled to- 
proceed on a principle, at variance with 
the provisions of the Estates Land Act,, 
by which without the consent of the- 
landlord the land cannot be converted 
into one for building purposes. The- 
revision must therefore be allowed with 
costs, and the order of the lower Court 
is set aside. 

P.R.S./k.S. Petition allowed. 

1. (1893) 16 Mad 407=iJ M L J 186. ' 

2. (1909) 24 Mad 65. 
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Full Bench 

Beasley, C. J., Stone and Burn, JJ. 
M ounagurusami Naicker and others — 
Accused, Petitioners, In re. 

Criminal Misc. Petn. No. 1014 of 
19^2, Decided on 24th November 1932. 

Criminal Trial — Case and counter case- 
Procedure to be followed indicated. 

No hard and fast rule can be laid down as re* 
gards the procedure ia the trial of case and 
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-counter c;i>o. There can ho nothing irregular in 

Judge trying each ca^^e to a conclusion before 
different a«se<sors and afterwards pronouncing 
judgment in both so long as he tries the one 
juito independently of the facts in the other, 
lint it is necessary (D that the trial must be 

separate, i. c., before di fferent assessors and sepa- 
rate judgments delivered; (2) that the conclusions 
in each case must be founded on, and only on, 
the evidence in each caso and (3) that if the 
Judge considers himself unable to detach himself 
from extraneous considerations a transfer may 
he necessary to deliver the Judge from this em- 
harassment; A I li 1930 Mad 190, lLxpl,\ (1932) 

M W N G92 and (1929) iLf Ih N 881, Uef. 

[P 3G9 C 1] 

Nuge7it Gra7it for B. It. SctJnirama^i 
for Petitioners. 

Public Prosecutoi — for the Crown. 

Beasley, C. J . — This transfer petition 
was directed by me to be placed before 
this Full Bench not because of any diffi- 
culty which arises in the petition which 
is not opposed, hut because it is a favour- 
able opportunity for resolving difficulties 
with regard to procedure which have 
arisen on account of conflicting opinions 
expressed by this High Court. 

One of these is Krishna Pannadi v. 
Emperor (l) a decision of Jackson, J., and 
another is K. Jaggu Naidu v. p:mperor 
(2) a decision of Reilly and Krishnan 
Pandalai, JJ. Some difficulty has pro- 
bal)ly been created also by Kvishtaimna 
V. Phnperor (3), a decision of \\ allor and 
•Cornish, JJ. These cases lay down the 
procedure to be adopted at the trial of 
cases and counter-cases, the tw^o former 
by Sessions Judges and the latter by 
^[agistrates. In Krishna Pannadi v. 
Emperor (l), Jackson, J., stated: 

• “There is no clear law as regards the procedure 
in counter-cases, a defect which the legislature 
ought to remedy. It is a generally recognized 
rule that such cases should bo tried in quick suc- 
cession by the same Judge who should not pro- 
nounce judgment till the hearing of both cases is 
finished. This precludes the danger of an ac- 
cused being convicted before his whole case is 
before the Court, and also prevents there being 
• conflicting judgments upon similar facts.” 

Jackson, J., then points out that there 
is obvious difficulty in the adoption of 
this rule fas it seems to infringe the 
fundamental principle that the Court 
must not import any facts into a case 
which are not 'to bo found on the record. 
Ho then proceeds to state his view that 
the only way in which such a procedure 
can be justified is by 8etting_upji fiction 
■"irA I U 1930 Mad 190=3TCr L J 461=123 
I C 10. 

2. (19‘ 2) M W N G92. 

3, M W N 881. 
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that the case and counter-case are really 
one and suggests that this fiction should 
be made a reality by statute. This 
judgment has been severely criticised in 
Kandregula Jaggu Naidu v. Emp)eror{2) 
but I am bound to say that I think that 
most of the criticism is due to a mis- 
understanding of Jackson, J’s judgment 
because on p. 696 Reilly, J., says: 

“I understand Jackson J’s opinion to have 
been that not only should the same Assistant 
Sessions Judge have heard both cases to the end 
and have had the evidence of both of them in 
his mind before he pronounced judgment in 
either but also that be should have tried both 
cases with the aid of same assessors .... That 
is how the learned Sessions Judge of Vizaga- 
patara has understood Jackson, J’s directions 
and it is that procedure ho has followed.” 

I do not understand Jackson, J,, to 
have meant that both cases should be 
tried with the aid of the same assessors. 
What he does say is that both cases 
should be tried in quick succession by 
the same Judge who should not pronounce 
judgment until the hearing of both cases 
is finished. If that is what Jackson, J., 
meant, then there is really no difference 
between the procedure Jackson, J., basin 
mind and that indicated by Reilly and 
Krishnan Pandalai, JJ, It seems to me 
that all the three are agreed upon the 
desirability of the Judge withholding 
judgment until he has heard both the 
case and the counter-case but since 
Jackson, J., states that this procedure 
may allow the facts in the one case to 
impress or influence the Judge in the 
other case, it is as well to observe that 
if the Judge withholds his judgment 
until he has heard both cases for the 
purpose of considering the cases as if 
they were one case, then that would be 
an irregular procedure ; and the sugges- 
tion made by Jackson, J., that a fiction 
should be set up that the case and the 
counter-case are really one and should 
be made a reality by statute seems to 
mo to be one which it would be very 
difficult^to adopt. Waller and Cornish, JJ.. 
who were dealing with the procedure^ in 
the Magistrates’ Courts are of opinion 
that **no Court can grasp the real facts 
unless it tries both cases.” If by that 
it is meant that the fundamental princi- 
ple that the Court must not have regard 
in one case to the facts in another is not 
to ho ohsorvocl, then that view cannot be 
supported. Possibly if the Judge re-, 
servos judgment dn both cases in order 
that 'ho may consider both for purpose o£i 
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arrivinf^ a,t tho truth, he is likely to 
reach a more satisfactory result than by 
trying eacii case without reference to 
■any of tho facts in the other. But since 
this procedure is irregular, it cannot 
receive our support. No hard and fast 
•rule can be laid down. It is sullici- 
lOnt to say that there can be nothing ir- 
regular in a Judge trying each case to a 
conclusion before diil’erent assessors and 
^afterwards pronouncing judgment in 
'both so long as he tries the one quite 
Independently of the facts in the other. 
•Should tho Judge however feel that he is 
likely to be embarassed by the adoption 
|of this procedure, he will no doubt get 
|a transfer of the counter case to the 
file of another Sessions Judge. What 
must be made clear is: (l) that tlie trial 
must be separate, i. 0., before different 
assessors and separate judgments deli- 
vered (2) that tlie conclusions in each case 
must be founded on, and only on, the 
■evidence in each case and (3) that if the 
Judge considers himself until to detach 
himself from extraneous considerations 
a transfer may be necessary to deliver 
-the Judge from this embarrassment. 
We are much obliged to Mr. Nugent 
“Grant and IMr. Bewes for their great 
assistance to us as amicus curiae. 

Stone, J . — I agree. 

Burn, J . — I agree. 

P.r.S./k.S. Reference answered. 
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Ea^mesam, j. 

B. Iswarudu — Petitioner — Accused. 


V. 

Emperoi — Opposite Party. 

Criminal Eevn. Case No. 436 of 1932, 
and Criminal Eevn. Petu. No 405 of 
•1932, Decided on 21st July 1932, from 
ijudgment of Joint Magistrate, Narasapur, 
in Criminal Appeal No. 20 of 1932. 

Criminal Law Amendment Act (1908), 
"S. 17 (1) — Simply because object of uidawful 
-association and object of some individual 
^person are identical, such person cannot be 
.held to be assisting the association unless 
•connexion between two is proved. 

Simply because the object of an association 
:and tbo object of some individual person in his 
■ own individual activities are identical ic cannot 
bo said that the individual is helping the opera- 
tions of the association. Unless tho operations 
• of tho association are in the- person’s mind and 
-an intention to assist them is also there, such 
intention to assist the opera tions of that associ- 
•ation c-an be inferred by an unambiguous overt 
act. The mere advocating by an individual of 
iboycott, the shouting of slogans and the carrying 

1933 M/47 & 48 


of a national flag do not constitute an cfieuce 
under S. 1/ (l) unless it is proved that sucli in- 
dividual is ill any way connected or assisting 
v/itli such intention the object ot the All India 
Congress Committee: A I H 1931 iJom *200, hef. 

[P 370 C 2; P o71 C 1, 2] 

P- S at 1/ Cl na? a f/ci )ici Rcio tiiid A . I . 
Sliama Rao — for AccuseJ, 

A. N. Ganapatki — for the Crown. 

Order. In this case one ih Iswai’udu 
of Narsapur has boon convicted by the 
otationary Sub-Magistrate of Narsapur 
for an offence under S. 17 (2), Criminal 
Law x^Vmendment Act of 1908, and is sen- 
tenced to rigorous imprisonment for six 
months and to pay a line of Es. 200. On 
appepol to the Joint Magistrate of Naro.sa- 
pur the fine v/as reduced to Ks. 100; 
otherwise the conviction was confirmed. 
Tho present revision petition is filed 
against the appellate judgment of the 
Joint Magistrate. 


it will be convenient now to set forth 
the facts of the case which gave rise lo 
this revision petition. By notifi''OAtioii 
dated 4th January 1932 the associa- 
tion known as the Working Commit Leo 
of the All India Congress Committee 
was declared an unlawful association 
under sub-S. 1, S. 8, Ordinance 4 of 
1932. This was published in the Fort 
Saint .George Gazette dated 12th Janu- 
ary 1932. On j3th March 1932 the 
accused in this case at about 6 p. m. is 
said to have taken part in a demonstra- 
tion accompanied by a national flag and 
the singing of political songs. In the 
course of the demonstration he is said 
to have visited the streets of Narsapur 
wherein foreign cloths and British goods 


are sold, advocated the boycott of 
British goods and foreign cloth; thereby 
he was charged with having acted in 
furtherance of the resolution of the All 
India Congress Working Committee 
which was declared an unlawful associa- 
tion and having therefore committed an 
offence under 3. 17 (l), Criminal Law^ 
Amendment Act of 1908. Two witnesses 
were examined for the prosecution, a 
Police Inspector and a constable. The 
Police Inspector is the same person who 
sent the confidential report of the occur- 
rence on the same day, and this report 
is filed as Ex. A. Fourteen witnesses 
were examined for the defence. Both 
the Magistrates have dealt with the de- 
fence evidence at great length. It is 
unnecessary to refer to it in detail. 
Most of it relates to the beating of the 
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accii5(v] l>y thn police, :i matter which is 
now'irrelovano to the present revision 

petition. 

The Joint Maipstrate in (lealim^ with 
the c;i 50 diViflcd the activities ot the 
accused into two parts, namely, what he 
did up to tlm arrival of th.c police and 
what happened after tlie arrival of the 
])olice. So far as the hrst part is con- 
cerned, idio Joint M pc'-fi-strate refeis t-o 
the evidenco of 1). V\ s 1, 3, J and 13. 
]). W. 1 is tho t lovorninent I’leader of 
Narsapur. D. Ws 3 and 1 are also plea- 
dci s. Accord inj; to their evidence the 
P.ccused was only carrying placards and 
was not stiying anytliiny at all. The 
learned Joint Mai^istrate accepts their 
evidence and points out tluib thouyh up 
to that stage the accused was not guilty 
of anyth.ing ohjectionaVilo this does not 
prevent later developments which are 
unlawful. The second part of the ac- 
cused’s activities relates to wdiab hap- 
pened after tho arrival of the police, 
which is not touched by the defence wit- 
nesses already mentioned, P. W. 1, the 
Sub-Inspector, says that he was carrying 
a national flag and singing political 

songs. He also says*. 

“1 ‘-'lU.v tho aciMHod and five or .-^ix non-co-opeyr- 
.'itors holdin;^ a demonstration near the bouse 
of J^onmipalli VeLMaraf;havaya Somavajnlu ad- 
vocating the boycott of Uritish goods and foreign 

clotlis 'I'he aeeiircd did all this to 

a.^sist the openations of tho All India Congress 
Working Corninitteo.” 

The witness then jiroceeds to sa^y that 
the All India Congi’ess Working Com- 
mittee advocated the boycott of foreign 
cloth, manufacture of salt, etc. In cross- 

exa.mination he says: 

“’I do not know if the accused is a inombcr of 


with the Working Committee of the AIT 
1 nd ia Congress Committee. It is clearj 
from tho evidence whicli I set forth 
al)ovo that the accused is not a member 
of that unlawful association, nor has he 
contributed or received or solicited any 
subscriptions for the i)urposo of that; 
association. The only question that re j 
mains is, has ho in any way assisted the; 
operations of that association. In Ex. Aj 
tho Police Inspector reported that he 
noticed volunteers carrying a national 
flag and some cardboards containing sedi-j 
tious matter. The cardboards and the 
national Hag w'eie seized from these 
p,coplo and the national flag is a material! 
olqect before me. (After discussing the^ 
value of the evidence attorded by tho 
flag and placards, tho judgment pro- 
ceeded). Neither do the placards refer 
to tho Working Committee of the All 
India Congress Committee or any of its’ 
operations. 

Then on what does tho conviction of 
the accused rest? On this matter I find 
some difliculty in following the appel- 
late judgment. In j)ara. 2 it refers to 
the evidence of P. Ws. I and 2 and the- 
particular portion of tho evidence men- 
tioned is: 

“'rbey Nvorc advocating bovcott of British, 
.'oods and foreign cloth. P. W. 2 also says they 


started advocating boycott.” 

Paragraphs 3, 4 and 5 deal with the 
defence evidence. Para. 0 deals with the 
discrepancies of tho defence evidence. 
So far as these paragraphs are concerned, 
it is unnecessary for me to say anything 
about them nor have I anything to say 
about para. 7 subject to one remaik. In 

•ht ticciiSvil nioiTibcr of fKje DSLVSXtir aph the learned Joint Magis- 
tho .\11 India Cougross Coniniittco ^ 


1 do not know if the accused wa.s authorirod by 
the All India Congress Committee.” 

The witnes.s also refers in chief exami- 
nation to some non-co-operation meet- 
ings attended by the accused, hut in 
cross-examination lie says ho cannot give 
the dates of those mootings. There is 
also some reference to tho Narasapur 
Taluk Congress Committee. I refer to 
these two matters merely to eliminate 
thorn from further discussion. Tlie 
cliarge actually made against tho accused 
has nothing to do oithor with the non- 
co-operation meetings liold in Narasapur 
itsel f or tho woi king of tho Narasafuir 
Taluk Congress Committeo. Wo have 
only to see what ho did to bring himself 
witliin S. 17 (l) of the Act, in connexion 


^ f O ^ • 

“'rbere arc also some other discrepancies ns 

iP"ards wlKit was written on tho placards nn_^ 

asVo the direction from which tho police camo. 

Ono refers to tho discrepr.ncies in 
dealing with evidence relating to tho 
events that happoned but not when the 
evidence relates to tho contonp of a 
document. The placards are before the 
Court. What purpose do tho discrepan- 
cies in tho oral evidence relating to their 
contents servo ? It can only s 
that tho witnesses are so very loose and 
inaeeurato in describing tho simple con- 
tents of a cardboard just as the 1 oheo- 
Inspector is very inaccurate in describ- 
ing tho contents ot tho same cardboard.. 
UowoYor, as I have already said, I have 
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nothing to say about these paragraphs. 
Then in para. 8 the ^Magistrate says: 

“ The prosecution case is that the appellant 
and others ^vele advocating boycott, shouting 
out slogans and carrying a congress flag. Phe 
defence denies this and says appellant was say- 
ing nothing.” 

The learned Joint Magistrate says : 

“ These assertions and counter-assertions can- 
not be to any extent tested by cross-examina- 
tion. It is only by the evidence as to surround- 
ing circumstances that it can be decided which 
side is telling the truth. Prom the numerous 
discrepancies and the exaggerations of the de- 
fence 1 consider the low^er >Court was right in 
disbelieving their evidence.” 

The Joint Magistrate then explains 
the delay of the police in putting up the 
'case. I take it that this paragraph is 
intended to express the conclusion of the 
Magistrate that the prosecution case, 
jnamely, that the appellant and others 
jwere advocating boycott, shouting out 
•slogans and carrying the congress flag, 
jis true, and the defence case denying 
jthis is false. I accept thefinding of the 
iJoint Magistrate. But is this finding 
jenough to convict the appellant of an 
iOffence under S. 17 (l), Criminal Law 
Amendment Act, to which the Joint 
Magistrate’s judgment makes no refer- 
ence. As the judgment stands, the im- 
pression is created in me that the Magis- 
trate thinks that his finding that the 
prosecution case that the appellant was 
•advocating boycott, shouting out slogans 
and carrying the congress flag is true, 
is enough to dispose of the case. Un- 
fortunately it is not. This finding does 
juot bring the accused within the clut- 
ches of S. 17 (l). That section does not 
make the advocating of boycott, the 
shouting out of slogans and the carry- 
ing of congress flags an , offence. Inci- 
dentally we may observe that no reasons 
are given for describing the flag as the 
congress flag. ^ As I said, it contains 
nothing on it. One may call it a 
national flag or any other flag as his 
fancy dictates. Earlier in the judgment 
in para. 2 it was described as a national 
flag. ^Why it was referred to as congress 
flfi'oj I do not know. No details are 
mentioned about the slogans. If they 
also referred to boycott they do not add 
to the previous phrase advocating boy- 
cott. I accept the finding of the learned 
Joint Magistrate that the accused was 
advocating boycott, but that does not 
necessarily amount to assisting the ope- 
rations cf any unlawful association. A 
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man may individually advocate boycott 
without even knowing the existence of 
any unlawful association and without 
thinking of helping the operations of 
any unlawful association. 

Simply because the object of an as-' 
sociation and the object of some indi-! 
vidual^ person in his own individual 
activities are identical it cannot be said 
that the ind ividual is helping the opera- 
tions of the association. Identity of I 
objects with no other connexion does 
not amount to assisting the operations] 
of associations. Of course I do not* 
mean to say that only if a man is secre- 
tary or a member or a salaried servant 
that be can be said to assist. He may 
he guilty of assisting in other ways than 
these. It may be he is an honorary 
worker on behalf of that association in 
which case he may he guilty. He may 
get leaflets or placards from that associ- 
ation for distribution, in which case he 
will be guilty. But when there is no 
kind of connexion proved between a per- 
son and an unlawful association, it can- 
not be said that the person is assisting 
the operations of that association simply 
because there is the identity of objects. 
The words “assisting the operations of 
an association ” would become meaning- 
less unless the operations of the associL 
tion are in the person’s mind and an 
intention to assist .them is also there 
and such intention to assist the opera- 
tions of that association can be inferred 
by an unambiguous overt act. A different 
construction of the words of the act 
will lead to startling results. 

First, as I have already said, a person 
may be convicted under this section 
even if he has never heard of the exis- 
tence of such an unlawful association and 
knows nothing of its operations. I can 
mention other anomalies, but thev 
would not be relevant to this case and 
it is unnecessary to advert to them. The 
Bombay High Court hasheld to the same 
eftect, namely, that it cannot be said 
that a person is assisting an association 
unless he has its operations in his mind 
and has an intention to help them or 
they are within his intention as evi- 
denced by the Act : vide Gangubai v. 
Emperor, A, /. B. 1931 Bo?n, 200. In 
this case accepting the whole of the 
prosecution story there is no act of the 
accused on which one’s fingers can be 
laid to say that the accused hadtheoper- 
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ations of the All India Coni^rnss Com- 
mitlco 111 Ills mind and ho intended to 
assist t'ho opevations of that Committee 
hy hisactivities. 1 n in y o[)i niim no case 
has hei n manic out under 8 . (l). ilie 

con\ lotion is st^t .‘iSiOe and the accused 
is diiectc<l to he set at lilicrty. The line, 

if paid, will ho iciundcd. 

JMI.S./ ic.s. Conciclion act aside. 

A. I. R. 1933 Madras 372 (1) 

d. 

Modoli Lakshmi N arasiviJiam Sarma, 

— Accused — i’etitioner In re. 

Criminal Bevn. Case No. ohS and 
Criminal Revn I’ctn. N(n 52-) of 1032, 

Decided on 24th Novemher 1032. 

Railways Act (9 of 1890), S. 122 (1) — Cross- 
ing railway line to reach platform is 
offence. 

In order to reiicli the ))hitform accused crossed 
tbe hue instead ot entering it by ordinary 
joute (;ven tliough there was a nobieo board put 
at the station prohibiting such trespass: 

that persons cannot wander about 
railway lines at their own will r-nd pleasure 
witbovit rcndernig themselves liable under some 
provision of law which prohibits so dtmgcrous a 
or LC'ice and that the conviction was jnstificd. 

!'■ Lt’ 372 G 1,2] 

T. V. liamanallia Aii/a .) — for i’eti- 

-n ;7- 

Varakai Govinda Menon, tor Fuldic 
Pro^centO) — for the Crovvn. 

Order. — The petitioner has been con- 
victed under S. 122 (l), Railways Act, of 
unlawfully entorint; upon a railway and 
sentenced to pay a hno of Bs. '10. The 
evidence shows that in order to reach 
the platform of the Nellore Railway 
Station ho crossed the line instead of 
entering it hy tl\e ordinary route. The 
only point taken is that the prosecution 
has not demonstrated that such action 
constitutes an unlawful entry or a tres- 
pass. There is evidence, wliich the 

Courts have accepted, that there was a 
notice-board put at the station prohibit- 
ing such trespass and the accused’s con- 
duct was said to have constituted a 
breach of that notice. Inasmuch as 
thi i point was not specifically clial- 
longed at the trial the prosecution was 
not put to the proof of the authority 
upon which that notice was based. Had 
this been done,.! have no doubt that it 
could have been shown that the notice 
was perfectly justified by some rule or 
regulation. 1 am not going to believe 
that persons can wander about railway 
lines at their own will and pleasure 


without rendering themselves liable 
under some provision of law which pro- 
hibits so dangerous a practice. The! 
criminal revision petition is dismissed. 
]‘.r.S./k.S. Petition dismi.sscd . 
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Burn, 3. 

Pan nnsomi Chetty — Petitioner. 

V. 

w 7 ? o r — O p p o s i t e P ar t . 

Criminal Revn. Case No. 14 of 
(Criminal Revn. Petn. No. 14 of 
IJecidod on Kith Jannary 19<j3, 
order of Stationary Suh Magistrate, 
Negapatam, 1)/- 9th December 1932. 

Criminal P. C. (1898), S. 1G2— Asserlion 
made before police in order to show that 

witness is making statement in witness box 

which he did not make before police cannot 
be filed. 

A statement made by a witness to the police 
in an investigation under S. 1G2 cannot bo filed, 
or cNbibited, or, in short, used, when the wit- 
ness is under examination in an in(]uii% iindet 
Chap. 18 in order to show that while giving evi- 
dence the witness has made assertion? which ho 
did not make when he was examined by the 
police • Ain 1932 JaiU 103 and .1 I It 1926 
Pat 20, Bel on ; .4 I li 1926 Pat 362, Pcrpl ; 

16 All 207, Itcf. ^ in S72 0 2J 

K.S. Jayarama K?/?/a7-and K. Venkaia- 

rcinmni — for Potitioner. 

Public Prosecutoi — for the Crown. 

Order. — The point raised in this case 
is whether a statement made by a wit- 
ness to the police in an in^ estigation 
under S. 162, Criminal P. C., can be 
iiled, or exhibited, or, in short, used, 
when the witness is under examination 
in an inquiry under Chap. 18, Criminal 
P. C., in order to show that while giving 
evidence the witness has made assertions 
which he did not make when he was 

examined by the police. , 

Statements recorded under b, 1 d 2, cri- 
minal P. C., can bo used at a subsequent 
inquiry or trial for one purpose only ; 
to contradict the witness. If they are 
to be used for this purpose the statements^ 
made under S. 162 must ho dul> piovec 
and used iu the manner laid down im 
S. 115, Evidence -Vet. It follows, of j 
course, tliat unless there is a contradic^ 
tion between the statement recordedl 
under S. 162 and the statement made by 
the witness in the course of his depo- 
sition, the statement recorded under 
S. 162 cannot bo used at all. It is there- 
fore obvious that the Question raised in^ 
this case must be answered in the nega-. 
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tive, 11111685 an omission from a statement 
under S. 162 can be said to be a contra- 
diction of a statement made in the wit- 
ness-box. Reduced to these terms the 
matter appears to me to be too simple to 
admit of any argument. Whether it is 
considered as a question of logic or of 
language, omission” and “contradiction” 
can never be identical. If a proposition 
is stated, any contradictory proposition 
must be a statement of some kind, whe- 
ther positive or negative. To “contra- 
dict” means to “speak against” or in one 
word to gainsay.” It is absurd to say 
that you can contradict by keeping 
silence. Silence may be full of signifi- 
cance, but it is not “diction,” and there- 
fore it cannot be “contradiction.” It is 
clear therefore that a statement under 
S. 162, Criminal P. C., cannot be used 
during an inquiry or trial in order to 
show that a witness is making statements 
in the witness-box w’hich he did not 
make to the police. 

The same conclusion follows from a 
consideration of S. 145, Evidence Act. 
If it is intended to contradict the wit- 
ness by the writing, his attention must 
be called to those parts of the writing 
which are to be used to contradict him. 
It would be, in my opinion, sheer misuse 
of words to say that you are contradict- 
ing a witness by the writing, w'hen what 
you really want to do is to contradict 
him by pointing out omissions fi^om the 
wu'iting, I find myself in complete agree- 
ment with the learned Sessions Judge of 
Ferozepore who observed that: 

“a witness cannot be confronted with the un- 
written record of an unmade statement: Moliin- 
der Singh v. Emperor, A. I. R. 1932 Lah. 103, 
at p. 110.” 

In the case cited, it was held by Cold- 
stream, J., that the view of the learned 
Sessions Judge was not correct. Refe- 
rence was made to the judgment of Dalip 
Singh, J., in Hazara Singh v. Emperor 
(l), bub in neither of these cases was it 
explained how an omission could amount 
to a contradiction. The instance given 
by Dalip Singh, J., was that of a witness 
who should state under S. 162, Criminal 
P. C., that three persons were beating a 
man, and should later allege that four 
persons were beating the same man. I 
would say wdth all respect that such 
statement would be.in fact contradictory. 
It is impos sible to state a cas e in which 

1. air 1928 Lah 25'J=29 Or L J 348=9 
Lah 389=108 I C 167. 


Madras 373 

an omission amounts to a contradiction. 
There is apparently no decided case 
in this High Court, but I cannot see 
that there is any real difficulty in the 
matter. There is some apparent diver- 
gence of view in the Patna High Court. 
Mr. K. S. Jayarama Ayyar for the peti- 
tioner relies on the case of Iltaf Khan 
V. Emperor (2) whereas the learned 
Public Prosecutor relies on the observa- 
tions of Maepherson, J , in Badri Chau- 
dhry v. Emperor, A. I. E. 1926 Pat. 20. 
In the former case it appears to me (with 
all respect) that there is a slight con- 
fusion of thought. A witness named 
Mahabir Dubey, who during the trial 
bad given evidence against the accused, 
had stated in cross-examination that 
when examined by the police he had 
said that he had seen the accused that 
evening. This statement w^as contra- 
dicted by the Sub-Inspector of Police 
wdio apparently referred to his record 
of the statement made by the witness 
under S. 162, Criminal P. C , and found 
therein no record of any statement by 
Mahabir Dubey of the fact that he has 
seen the accused that evening. In such 
a case as that, the statement of Mahabir 
Dubey in the witness-box, that he had 
seen the accused, was not contradicted 
either by the record of his statement 
under S. 162 or by the evidence of the 
Sub-Inspector. What the Sub-Inspector 
contradicted (refreshing his memory no 
doubt by reading the record he had 
made under S, 162) was the statement 
of the witness that he had told the 
police so and so. It was a contradiction 
not of his evidence against the accused 
but of what he had said to the Sub- 
Inspector. And moreover it was a con- 
tradiction not between two statements 
made by the witness, but between a 
statement made by the witness and a 
statement made by the Sub-Inspector. 
For such a purpose as this, the statement 
under S. 162, Criminal P. C., cannot be 
used ; it can only be used in order to 
show that the witness in the box is con- 
tradicting something he has said before. 
It appears to me, with respect, that the 
reasoning of Maepherson, J., in the case 
Badri Cha^edhry v. Emperor, A.I.E. 
1926 Pat. 20, is entirely correct. 

The evidence in the case now in ques- 
tion is not before me. Mr. K. S. Jaya- 

2. A I B 1926 Pat 362=27 Or L J 796=6 
Pat 346=95 I C 396. 
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I’aina Ayyav tells nic that cortaiii wifc- 
ne^^ses appear to lia\e stated to the 
police merely that all the accused beat 
."OiiK' one. In t he wi t ness-hox these wit- 
jies^es, J .ai!i told, hav(‘ added allegations 
a.L;ai]iSi. particular accused of particular 
actc 3 . 'J.’ho (letonce wants to hie their 
statement uiuh r S. Criminal ih C., 
in order to show that when examined 
hy tl:ic police they did not attribute any 
I):irticular acts to any particular accused. 
As the learned Tuhlic Ihosecutor i>oints 
out, the defence tiius wants to use the 
statement under S. Ithi, Criminal Ih C., 
fcjr a pur pose not sanctioned by the Code. 
It is not permissible to nse such state- 
ments in order to show * development 
of tiie prosecutif)!! case ; it is only per- 
missible to use them to prove contradic- 
tions. In the present case there are no 
contradictions. 


Mr. davarama Ayvar then asks how he 
is to contradict the witnesses when they 
say that they told the police exactly 
what they are telling the Court. The 
answer is simply that he must contra- 
dict the witnesses on this point by ad- 
ducing counter-evidence, exactly in the 
same way as he would contradict on any 
other point. IIo can put ^luestions to 
the police oHicer to whom they made the 
statements under S. ]()2, Criminal P.C., 
or ho can cite witnesses, if any, who 
were present when those statements were 
recorded. lie cannot howeyer use the 
statements thomselyes. It is not difliculfc 
to understand why the legislature has 
restricted the use ^)f such statements to 
a single purpose. Some of the reasons 
haye been enunciated by hlnoz, 3., so 
long ago as 1.^94 and most of the language 
is still a])proi)riate ev(‘n after the changes 
introduced into S. 1(>2, Criminal V. C., 
in 1923 : see Qiiccu Kin in’css y. K asirud- 
dm (3): 

‘.Still more extraordinary is a permission given 
before the case caim' on for trial by which the 
accused were granted copies of statements re- 
corded by the police during the investigation. 
Such statements arc recorded by police ollicors 
in the most haphazard manner. Ollicers con- 
ducting an investigation not unnaturally record 
what seems in their opinion material to the case 
at that stage and omit many matters equally 
material, and, it may he, of supreme importance 
as the case devclo])s. Besides that, in most 
cases, they arc not experts of what is and what 
' is not evidence. 'I he statements arc recorded 
often hurriedly in the midst of a crowd and 
confusion, sul)ject to frequent intcrrnption and 
.suggestions from hystanders; over and above all, 

.\n ‘207— (1801) A \V N 57. 


they cannot he in any sense termed depositions, 
for they are not prepared in the way of a deposi- 
tion, tiny arc not read over to nor arc they 
signed In’, the deponents. ‘J here is no guarantee 
that they do not contain much mure or much 
less than what the witness has said. The law 
has safeguarded the use of them, and it never 
can have been the intention of the legislature 
that, as in this ca'^e, copies of them should have 
been without question and as a matter of course 
made over to the accused or their counsel. ” 

The learned Sub- Magistrate’s view of 
the provisions of S. 1G2, Criminal, V. C., 
is substantially correct. His actual 
order is not quite accurately worded. 
It is impossible to “read over” portions 
alleged to have been omitted; hut the 
learned Sub Magistrate only moans that 
the witnesses arc to be particularly ques- 
tioned about tho statements in Ihcir 
depositions which according to the de- 
fence were not made when the police 
questioned them under S. 1()2, Criminal 
C. There is no ground for infcrtercnce 
in revision. 

r.lv.S./v.S. Iicvision dismissed , 
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SUNDABAM CliKTTY, J. 

NallaJcariippan Ambalam and another 
Defendants — Apfiellants. 



V ellamarnnihan Ambalam and others 

— Plaintiffs — Kespondents. 

Second Appeals Kos. 083 and 984 of 
1929, Decided on 22nd August 1932, 
against decrees of Sub- Judge, Sivaganga, 
in Appeal Suits Nos. 22 and 23 of 1928. 

(a)Madra8 Estates Land Act (1908). S. 112 

— None-service of notice on defaulter is fatal 
and renders sale illegal. 


‘J'he non-service of notice required by S. 11*2 
ipon a registered pattadar w’ho 'alone is the dc- 
aultcr for tho purposes of that section is an 
llcgalitv, and by reason of such an illegality, 
die civil Court has jurisdiction to set aside the 
;ale of the holding for arrears of rent: T I 
I923d;rt./G. Foil [P 375 0 2J 

(b) Madras Estates Land Act (1908). S. 112 


must be on each pattadar. 

There is no presumption that if a patta for 
certain lands stands in the names of two per 
sons, they arc necessarily co- owners of those 
lands. The existence of the patta in tho names 
of both niav be due to so many causes. More- 
over, when S. 11*2 distinctly requires service ot 
notice on the defaulter, if it happens that the 
defaulters are more than one notice 
served on all of them. [P 375 C ‘2; P 3<6 C 1] 


K. P. Iiamakrishna Ayycir for Ap- 
pellants. 

V. liamaswarni Ayyar for Respon- 
dents. 
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Judgvient , — These two appeals arise 
out of two connected suits for settinL; 
aside a sale for arrears of rent, after de- 
claring the same to be illegal, and also 
in the alternative for possession. The 
first Court decreed these suits in favour 
of the plaintiffs and those decrees have 
been confirmed by the lower appellate 
Court.' Land No. 139 is the subject- 
matter of O. S. No. 28 of 1929 and land 
No. 110 is the subject-matter of O. S. 
No. 453 of 1925. Both these lands were 
originally comprised in patta No. 57 
which stood in the name of plaintiff 1 in 
O. S. No. 453 of 1 925. It appears that 
that patta included some other lands 
also. By reason of a sale effected in 
favour of one Yelayutha, the patta in 
respect of lands Nos. 139 and 140 was 
transferred to his name and a fresh patta 
viz., patta No. 2, was also issued to him. 
For arrears of rent these two lands were 
brought to sale under the Estates Land 
Act; but it is admitted that no notice of 
the intention to sell as required by S. 112 
of the Act was issued to Yelayutha. It 
is however alleged that a notice was 
served on plaintiff 1 in O. S. No. 453 of 
1925. The first Court held that there 
was no sufficient service of notice on 
him, whereas the lower appellate Court 
found that service to be sufficient. 

The main question argued in these 
second appeals is whether the sale sought 
to be set aside was illegal on account of 
the non-service of notice on Yelayutha 
who was the registered pattadar in res- 
pect of these lands under patta No. 2. 
There is. no doubt that the procedure 
prescribed under S. 146 of the Act should 
have been adopted in effecting the trans- 
fer of patta in respect of lands Nos. 139 
and 140 in favour of the purchaser 
Yelayutha. Consequent on the recog- 
nition of Yelayutha as a raiyat by the 
land-holder, patta No. 2 was issued in his 
favour. In the circumstances set forth 
above, it is reasonable to hold that so 
far as lands Nos. 139 and 140 are con- 
cerned, the fresh patta No. 2 was issued 
in supersession of the old patta No. 57. 
It is ho-vever contended that plaintiff 1 
in O. S. No. 453 of 1925 should also be 
deemed to be a pattadar, as these two 
numbers were not deleted from patta 
No. 57. The omission to amend patta 
No. 57 seems, to my mind, to be due to 
• mistake and it could never have been 
the intention of the land-holder to treat 


the pattadar of No, 57 patta to he a 
raiyat in respect of lands Nos. 139 and 
140 even after the recognition of Yela- 
yutha as a raiyat in respect of these 
lands by issuing in his favour patta 
No. 2. If tliis is a correct understand- 
ing of the facts of this case, as I believe 
it is, we must hold that the defaulter 
within the meaning of S. 112 of the Act 
was only Yelayutha and 'nobody else, 
as ho was the properly constituted regis- 
tered pattadar. The non- service of 
notice required by S. 112 upon a regis-^ 
tered pattadar who alone is the dcfaul-| 
ter for the purpose of that section is anl 
illegality, and by reason of such an ille-| 
gality, the civil Court has jurisdiction’ 
to set aside the sale of the holding. It 
has been so held by a Full Bench of this 
Court in a decision reported in Bajah of 
Bamnad v, Ve7ikataraviaiyar (l). On 
this short ground, the sale in question 
must be declared to be illegal and tlie 
decisions of this Courts below should be 
upheld. 

It is however contended by Mr. Eama- 
krishna Ayyar for the appellants that 
by reason of the retention of lands Nos. 
139 and 140 in the old patta, we may 
consider plaintiff 1 in O. S. No. 453 of 
1925, and also Yelayutham as joint 
pattadars as regards the suit lands. If 
No. 2 patta was issued in supersession of 
patta No. 57, it would not be possible 
to hold both of them as joint pattadars. 
Even treating them as joint pattadars, 
the question still remains whether a 
notice required by S. 112 of the Act 
should be served on both of them or 
not. It is contended on the analogy of 
S. 106, T. P. Act, that notice to quit 
issued to one of the co-owners would be 
sufficient and therefore notice served on 
one of the joint pattadars must also be 
taken to be sufficient. I fail to appre- 
ciate the force of this analogy. There is 
no presumption that if a patta for cer- 
tain lands stands in the names of two 
persons they are necessarily co-owners 
of those lands. The existence of the: 
patta in the names of both may be due 
to so many causes. There is nothing in 
this case to show that plaintiff 1 in 
O. S. No. 453 of 1925 and Yelayutha 
wmre co- owners of these lands. More- 
over, when S. 112 distinctly requires ser- 
vice of notice on the defaulter, if it 
happens that the defaulters a re more 
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thiin one, notice niir-'fc 1 o seived on all 
oi tlioin. On tl>o '^eneviil ]>rinciplo that 
the sin;:ulfii’ inclinlcs also the I'lui’al, I 
t'.j’isl t.ik'o it thatsei vico of notice on the 
heiaulicis nicritioned iri 8. IJ means 
sei\ice of notice on all. tlio defaulters if 
tlio-y hai)pe!iito he joint paltadars. 

fn any view therefore the non- service 
of notice on ^"ela;'■ntha is a fatal defect 
and rendei'S tlie sale in question illei^al. 
It is unnecessary to consider the other 


aspect ^ of the case. 
Courts l)f low 


are 


Tlio decrees of the 
correct and these 
second api)oal 3 <\re tliereiorc dismissed 
with costs. 
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GUlnilCNViMN A^'l) RrNFAUAM 

CilETTV, JI . 

Srcij, of State — JAeiondanb — Appel- 
lant. 

V. 

K u h i K ri.^h a a 1 'a rvi a T a I i a lia ja 
and (raoihei — LMaintill' ami Defen.dant 
Itospnidfuits. 

Scrond Apj)oal No. tllR of lh‘30, ]"^e- 
cidod on dlst Marcli 1932, against do- 
creo of Suh-Jmlge, Tolicherry. 

fa) Malabar Law — Assets of deceased 
Sthani go to Kovilagam from which he has 
sprung. 

on tho doalh of a Sthani such of hi^^ assets as 
Oii'.dn.'.od from tho incoino oi iho St}\anam go 
tn the i\ovilagain from wliicli he Inis sprung. 
Thov do not under the onlinary law pass as ac- 

eretion.; or otherwise to tho Slhaiiam. 

[P ?A1 C 2] 

(b) Negotiable Instruments Act (1881), 
Ss. 4 and G9 — War-bond is promissory note. 

V war bond is a proini."^cry note within tho 
Tni'aning of the Xeyoliahlo Instrnmonts Act or 
tlic Limitation ;\et. [P ■'•78 (J Ij 

(c) Indian Securities Act (10 oi 1920), S. 18 
— S. 18 does not give more time than what is 
allowed by Limitation Act. 

Section IM, Seen r Pic, ^ .\cl, does not give tho 
plainliif more time than ho would otherwise 
have uiid(!r the r>im i tation Act. 'I'liat section 
says no more than that wiicn the (roverninent 
has made' a payment duo upon a security it 
shall bo discharged from all liability in respect 
of the security after the lap^e of six years from 
the date on which tho payment was duo. 'I'hat 
merely puts an uneouditional limit upon tho 
time within which iho claim inay bo made but 
does not extend the time in all cases up to that 
limit. [ P d77 0 2] 

(d) Limitotion Act (1908), Art. 80 — Suit 
on war-bond — Limitation runs from date 
of presentment. 

A suit on a war-bo)id is governofl by Art. 80, 
Lim. Act, and time which runs from the point 
of time when tho note becomes payable under 
Art. t o, Col. 8, docs not run until presentment 
at the spccilicd place has been made. [P 378 C 1] 
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(e) Prom/.ssory Note — Government Secu- 
rities are payable at specified places. 

In the case of (aovcinment securities such as 
war-bonds the Covcrnnicnl lies under no duty 
to sccl; out and pay its creditors, but that they 
must prcf-cnt their piomissory notes at the place 
ai)pointed tor layment. [P 378 C 2J 

P. Ve?ikatarama7ia Hao — for Appel- 
lant. 

K. P. il/. Alcnon and D. A. Krish^ia- 
Variar—ior Respondents. 

Curgevven , J . — The plaintiff is a Valia 
Raja of Kadal h?-nud, having succeeded 
tc tiiat title on tlio death ot the pre- 
vious holder, Krishna Aariua, in 1919. 
Tn 1918 Krishna Vanna Valia Raja had 
subscribed for six war bonds of Rupees 
1,000 eacli and sixty iiost-othco cash 
certificates of l^s. 1(X) each. Th.e point 
for decision in this case is, who became- 
entitled to these assets upi n Krishna 
Varn'ia’s dcatli. The succession to tho 
Sthanarn which comprises an estate as- 
well as tho title of A’alia Raja, is regu- 
lated by t.he usual Malabar rule ; there- 
aro two IxDvihigo ms, called resi)cctively 
the Edavalath and tho Ayanclieri Kovi- 
lagams, and tho senior iiialo member of 
tho two Ivovilagarns combined succeeds 
as Valia Raja. Krishna Varma liimsolf 
derived frern tho Ayancheri Kovilagam,. 
his successor tho plaintitl from the Kda- 
valath Kovilagam. The general j repo- 
sition is not now disputed before us 
that on tho death of Valia Raja such of 
his assets as originated from the in- 
come of the Slhanani go to tlio Kovila- 
gain from which he sprang; in the case, 
of Krishna Varma to tho Ayiinchcri 
Kovilagam. They do not under the 
ordinary lav/ pass as acevetions or other- 
wise to tho Sthanain. \V hen Krishna 
Varma died, the securities in question 
wero taken possession of by the senior 
member of that Kovilagam, Sankara 
Varma, now’ defendant 2; and it is his 
case that by the ordinary rule of succes- 
sion his Kovilagam is entitled to them. 
Tho phiintitT as Stliani sots up special 
grounds, w’hich will he particiilai i/.cd 
biter to take the case out of the ordi- 
nary rule. 

Refore coming to tho present suit we 
may glanco briefly at tho course of pio- 
ceodings w’hich led up to it. Not long, 
after Krishna Varma’s death, w’hich oc- 
curred on 5th September 1919, both the 
plaintiff and defendant 2, applied to the 
revenue authorities for the transfer of 
th(^ securities in their respective names. 
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Defendant 2’s letter to the Collector, 
Ex. 5, is dated 6th December 1919, and 
that of the plaintitl' to the Tahsildar, 
Ex. 2, is dated 22nd January 1920. 
These applications evoked a reply from 
the Superintendent of Post Offices, Ma- 
labar Division (Ex. B) that the amount 
of the war loan could only be paid on 
production of an order from a competent 
Court of law. The plaintiff after some con- 
siderable delay then applied (Ex. l) for 
a succession certificate, making Sankara 
Yarma respondent. The District Judge 
dismissed the application on 16th 
ii^ugust 1923. Thereupon the plaintiff 
sued the present defendant 2, in O. S. 
No. 23 of 1923, on the file of the Sub- 
ordinate Judge of Tellicherry, for a 
declaration of his title to these assets. 
While the suit was ponding Sankara 
Varma succeeded in obtaining payment 
of the amounts due upon the war loan 
and post office certificates, and the 
plaintiff was allowed to amend his plaint 
to include a prayer for the recovery of 
the money. The suit was dismissed 
both upon the allegation of fact with 
which the plaintiff endeavoured to sup- 
port his title and upon the issue whe- 
ther, even if the plaintiff had proved his 
title, he could recover the money from 
defendant 2. There was an appeal to 
this Court and the learned Judges who 
disposed of it, while agreeing with the 
Court below that the plaintiff could not 
recover the money, took a different view / 
of the evidence relating to title. Hav- 
ing thus failed in his objective, the 
plaintiff then brought the present suit 
against the Secretary of State, On whose 
application Sankara Yarma was im- 
pleaded as defendant 2. Substantially 
the same ground was travelled over, the 
depositions of some of the witnesses in 
the prior suit being by consent read as 
evidence. The learned Subordinate Judge 
of Tellicherry has found in favour of the 
two plaintiffs on the question of title, 
and has given them a decree for the re- 
covery of the amount of the W’ar loan, 
but has dismissed the claim in respect 
of the post office certificates as barred 
by limitation. The appeal is preferred 
by the Secretary^ of State in respect of 
the former decision and the plaintiff has 
filed a memorandum of objections in 
respect of the cash certificates. 

Although the matter was at one time 
disputed it is now common ground that 
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tho money with which these invest- 
ments were made came from the income 
of the sthanam, and, as already observed, 
it is not disputed that according to the 
ordinary law of succession defendant 2’s 
Kovilagam would have been entitled to 
them. The plaintiff must therefoie put 
his case upon a special footing if he is to 
succeed. He in fact assumed two al- 
ternative petitions. In the first place 
he alleges that Krishna Yarma specifi- 
cally appropriated these particular 
assets to the sthanam with the intention 
that they siiould be incorporated with 
the rest of the sthanam estate and pass 
to his successor as Yalia Kaja. The 
plaintiff’s second position is that the 
ordinary law is overridden by a special 
family custom according to which all 
assets left by a sthani pass to his suc- 
cessor in the sthanam. (Alter discuss- 
ing the evidence, tlie judgment pro- 
ceeded}. On the question of limita- 
tion I do not think that the learned 
Subordinate Judge is right in his view 
that S. 18, Securities Act (lO of 1920)! 
will give the plaintiff more time than he! 
would otherwise have under the Limita-j 
tion Act. That section says no morel 
than that when the Government hasi 

r 

made a payment due upon a security it 
shall be discharged from all liability in 
respect of the security after tho lapse of! 
six years from the date on which thel 
payment was due. That merely puts an 
unconditional limit upon the time with- 
in which the claim may be made but 
does not extend the time in all cases upj 
to that limit. 

The question remains open therefore 
whether this suit was in time under the 
ordinary law of limitation. The first 
point to decide is what kind of instru- 
ment is a war bond. It has been argued 
before us that it is not a promissory 
not, either as defined in the Negoti- 
able Instruments Act, or in the Limita- 
tion Act. Now in the first place it is 
styled a promissory note, and the defini- 
tions in the two Acts appear to be wide 
enough to include it. The only specific 
argument advanced is that the presence 
of a stipulation with regard to present- 
ment of the security at a named place 
(the General Treasury, Fort William) 
takes it out of the definition. The answer 
is furnished by the terms of S. 69,^ 
Negotiable Instruments Act, which pro- 
vides that a promissory note payable at. 
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a spouitic place ir.usb, in order to charge 
the maker or drawer therool he pioscn- 
!tt)d f(n' p.iyment at that place. Tiie 
k\ct clearly thorol'oro contoni plates pro- 

inis^orv notes of this character. Wo 

♦ ' 

have then to consider under what article 

t 

;of the J jimitatioLi Act it should fall. 
Since tlio pi-ovisions witli regard to tlio 
place of presoiitineiit excludes it from 
'tiie special Arts. hlJ, 72, and 71 to 7(), it 
'seems clear that the residuary Art. 80 
for a 

‘Auit on a hill of ovchaiiL;'..*. proini'^^srv note 
or hot)(l not licrrin e\[)rO'<ly provid:! lor” 

must apply a.nd that time runs from the 
(late when the hill, note or Ijond Ijc- 
comos payable. This raises the fur- 
t.hor question whether the ])romissory 
iiotc hecomes payable cm tlic date of 
maturity, w!\ich is 15th September 1921, 
or whether it would only he rendered 
payable by presentment in accordance 
with its terms. 

It is well-settled tliat where a note is 
drawn for payment ‘*at sight” or on de- 
mand” and, without more, no present- 
ment is ncct'ssary ; and in fact this is 
expressly stated in the cxcei)tion to 
S. ()1, Negotiable Instruments Act. 
Where however a note is made payable 
at a specified place the terms ot S. 99 
already quoted require that tliere must 
i)e presentment in order to charge the 
maker thereof. Wliether tliis latter 
idirase is equivalent to saying that the 
note docs not Ijecomc payable until that 
condition is complied with may not ho 
]icrfoctly chcar. It has been argued that 
the words “in order to charge” relate 
only to the institution of a suit. Hut on 
all ordinary principles the liability to 
jiay and the right to sue should be 
governed bv the same conditions. If the 
mak'er is sued upon such a note, would 
it not be oi)cn to liim to iilead that no 
liability to pay had arisen as no present- 
ment had been made ? It appears to mo 
that the reasoning employed by Sch- 
wahe, C. J., in Sccy. of State v. Badhika 
Prasad Bayooli (l), although it related 
to an instrument which was unusual in 
character and probably not a promissory 
note within the moaning of the Nogoti- 
ahlo Instruments and Limitation Acts, 
was general enough in its terms to apply 
also to a case such as tlio present. If I 
may very hidofly abstract it, it runs as 
""l. \ fli ^laa“0GL=7Tl' c’7S5=lG :^hul 
25:). 


follows: When money is payable on de- 
i.ijind atid nothing furtlier is said — whe- 
ther by prescribing a place for presenta- 
tion oi ^'tlierwiso — time Ijegins to run at 
once. This priimiplo is in tdiis country 
to he found expressed in Arts. 59 and 71, 
liim. Act. The words “on demand” are 
in fact to be regarded as mere words and 
it is not really intended that any demand 
should ho made l)efore the liability to 
pay arises. lu England it was formerly 
held that where ?i place for presentment 
was named, presontmont at that place 
was necessary before a right to sue could 
arise. This rule has since been altered 
by Statute ; hut there has been no such 
statutory alteration of the law in India. 
V/o must loolv at the document and de- 
cide whether it was th.e intention of tlio 
debtor to insist on a demand at the place 
named. 

If such an intention can bo inferred, 
then the debtor comes under no liability 
to pay until such demand is made. It is 
wlien the argument has reached this 
point that the terms of the instrument 
fall to he considered. It appears to mej 
clear in the Government securities such 
as the present that the Government lies 
under no duty to seek out and pay its 
creditors but that they must present 
their promissory notes at the ])lace ap- 
pointed for payment. I would therefore 
hold, with reference to the terms of 
Col. 3, Art. 80, that time, which runs! 
from the point of time when the notol 
hocoiuos payable, does not run until pro-j 
sontment at the specified place has been 
made. Tliis is the further dilViculty that 
there has in fact boon no presentment by 
the plaintilT, the notes having been pre- 
sented by defendant 2 and cancelled up- 
on payment of the amount to him. Tn 
the circumstances I am of opinion that 
the plaintiff would he entitled to avail 
himself of the presentment already made 
as the only reasonable conclusion on the 
facts, [f that ho so, admittedly the suit 
will ho in time. Hut as my learned bro- 
ther concurs in tho view which I take of 
the merits of this case, tho appeal is 
allowed and the suit d ismissed with costs 
throughout. Tiie memo, of objections is 

dismissed with costs. 

Siinda ram Chctln, J. learned 

brother has dealt with tho merits of tho 
plaintiff s claim in its several aspects and 
I express my concurronco in tho viow 
taken by him. .1 do not propose to deal 
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with those points once again, but I shall 
confine myself to the question of limita- 
tion raised in this case. The learned 
Subordinate Judge had held that the 
plaint claim in respect of the war-bonds 
is not barred by limitation. The cor- 
rectness of that finding is challenged by 
the learned Government Pleader on be- 
half of the appellant. These war- bonds 
are six in number, each of them being 
for Ks. 1,000. They were purchased by 
the late Krishnavarma Yaliya Raja who 
was the Sthani of the plaintmentiofied 
Mooppu Stanam and who died on 5th 
September 19l9. The present plaiutifi is 
his successor to the office of sthanam above 
mentioned and has filed this suit for the 
recovery" of the amount of those war-bonds 
•as the sole legal representative of the 
deceased Sthani. In order to understand 
under what category of documents 
the war-bonds in question come, we may 
take Ex. 9 as the sample. It is styled 
as a promissory note. The Governor. 
'General of India in Council on behalf of 
the Secretary of State for India in Coun- 
cil promises to pay the Accountant-Gene 
ral, Madras, or order at the General 
Treasury at Fort William on loth Sep- 
tember 1921, a sum of Rs. 1,000 toge- 
ther with interest at 54 per cent per 
annum to be paid by" equal half-y^early- 
payments. This war-bond is dated 15th 
‘September 1918. 

The definition of a promissory’ note 
is given in S. 4, Negtiable Instru- 
ments Act, and a promissory" note 
is also defined in S. 2 (9), Lirn. 
Act 9 of 1908. There seems to be no 
substantial difference between the two 
definitions and the requisites of a pro- 
missory note as defined in either of those 
Acts are fulfilled in the case of the war- 
bonds in question. It is contended on 
l^ehalf of the respondent that by reason 
of the specification in Ex. 9 of the place 
where the amount of the promissory" 
note is payable it would not be strictly" 
a promissory note as defined by" the 
Aforesaid Acts; but if regard be had to 
some of the sections in the Negotial)le 
Instiuments Act, it is clear that by rea- 
son of the specification of a place for 
the repayment of the amount, the docu- 
ment is not taken out of the category of 
.promissory notes dealt with under that 
Act. S. 69 of the Act relates to a pro- 
missory" note made payable at a specified 
place and S. 66 relates to a promissory" 


note made payalde at a specified period 
after date thereof. 

The wording of Ex. 9 shows that it is 
a promissory note of this double charac- 
ter coming under Ss. (>G and 09 of the 
Act. It is not a promissory’ note pay’- 
able on demand, for the words **011 de- 
mand’’ do not appear in it at all, but it 
is a pro-note payable at a specified 
period after date thereof and at a speci- 
lied place. 4Ve have to see which would 
be the appropriate article of the Limi- 
tation Act applicable to a suit on such 
a pro-note. Art. 69 deals w’ith a suit on 
a i)romissory" note payable at a fixed 
time after date thereof. Art. 71 relates 
a suit on a bill of exchange accepted 
pay’able at a particular place, but this 
article does not provide for a promissory 
note niade payable at a particular place, 
nor does Art. 69 provide for such a pro- 
note. Nor does the promissory" note in 
question come under Art. 72 or Art. 73. 
If none of the specific articles relating 
to promissory notes can strictly apply 
to a promissory note of the type of Ex. 9 
the only proper course is to apply" Art. 80 
which deals with a suit on a promissory- 
note not exi)resssly- provided for in the 
schedule. This article provides a period 
of three years from the date when the 
note becomes pay’able. This is a gene- 
ral article applicable to promissory" notes 
w’hich are not expressly’ provided for in 
any’ other article. If the document in 
question is a promissory note, and I have 
no doubt that it is, ,Art. SO cannot be 
overlooked, and it is only’ when even this 
general article is found to be inapplica- 
ble w’e should resort to the final and 
residuary" articles, namely’, Art. 120 
W’hich provides a period of six years 
from the time w’hen the right to sue ac- 
crues for suits for which no period of 
limitation is provided elsew’here in the 
schedule. In my opinion the proper 
article applicable to the present suit, so; 
far as it relates to the claim for the re- 
covery of the amounts due on the war- 
bonds in question is Art. 80, Lim. Act. 

The next and the more difficult ques- 
tion is, what is the starting point for 
limitation ? According to Col. 3, Art. 80 
limitation begins to run from the date 
W’hen the note becomes payable. Under 
S. 66, Negotiable Instruments Act, a 
promissory note made payable at a spe- 
cified period after date thereof, must be- 
presented for pay’ment at maturity", and 
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under S. 00 p,. promissory note made pay- 
able afc a si'icciliod pbioo must, in order 
to chari'G fcho inalcer thereof, be pi'esent- 
od for p.-i.yrnent at that place. According 
to S. '2‘J tiie maturity of a I'/romisr^ory nolo 
i ; the day at which it falls due and every 
promissory note which is not expressed to 
be pay-al)le on demand is at maturity on 
the third day after the day on which it 
is expressed to lie payalile. The mode 
of calculatin.^ tlio da.vs of qrace is ^iven 
in S. 23. Accord ini^ to the terms of 
Ji.x. 9 the ju’omissory noto is expressed 
to bo i)ayablc on loth Soptemher 1921. 
it is not exprcss(;d to lu' fir.yaiile on de- 
mand. It must he deemed to have been 
at maturity on the third day after that 
date, th.at is on isth Soptemher 1921. 
Presontment for payment at maturity is 
ohli^fatory under S. bG and similarly ]U‘c- 
sentmenb for payment at the specified 
place in order to ch.arge the maker tliero- 
of is ol)lig:i.tory under S. 69. Tt is only 
where the promissory note is payalile on 
demand and is not payable at a specified 
place, no presentment is necessary in 
orrier to chare.o the rnalcor thereof: vide 
exception to S. (5 1. This rule does not 
apply to tlio luomissory note in ques- 
tion. It was at the maturity on 18th 
September 1921, and not before, and its 
luesentrnen t for payment must be made 
on the date at the specified place as re- 
quired by Ss. 66 and 69. As this is not 
a negotiable instrument payable on de- 
mand, S. 74 of the Act does not apply 
and there is no question of presentment 
lor payment within a reasonable time. 
The question of what is reasonal)]e timo 
has been held to bo a mixed question of 
law and fact. Such a question would 
arise lor determination when present- 
ment is o[itional, in wliich case the liol- 
dor, if ho clmoses to present, may do so 
at any time l)ofor 0 [layniont. 

In theca'^^o of a promissory noto like 
JjX. 9, tliorois no option in the matter of 
presentment ami, in view of Ss. 66 and 69 
of the Act, it must he presented for pay- 
Tnent at the specified place on IStli Sep- 
tember 1921, wlion the noto reallv be- 

• 

comes paA'ablo aecoivling to law. That 
date seems to my mind to be the correct 
starting point for limitation for a suit on 
this promissory noto under Art. 80, liim. 
Act. When the noto has tlius become 
legally payal)lo on tho aforesaid date, 
limitation for enforcing tho payment 
must bo deemed to have commenced 


since then, and, unless a valid reason is- 
inade out of its cessation or suspense^ 
the bar of limitation cannot bo got over 
after the o.xpirabion of three years from 
the date Vv' hen tho limitation began to run. 
\\ here the date of the cause of action is 
so determined, it must be lield that 
limitation has commenced to run from 
that date. Suppose tho timo for pre- 
sentment of the note for payment was at 
tho option of the holder, it can reason- 
ably be urged that the note becomes pay- 
able on the date on which ho chooses tO' 
exercise that option ; bub where the date 
for presentment is fixed to be a particu- 
lar date according to the provisions of 
law applicable to a promissory note, or 
in otlier words, the date on which the 
promissory noto becomes payable is do- 
teiTuincd to be a particular date accord- 
ing to tho provisions of law, limitation 
for a suit to enforce the payment must 
be taken to have commenced on the date 
on which it ought to have been pre- 
sented, and tho starting point cannot be 
C3 c t) ^ ^3 a* t or omission of one 

party alone. 

Reli.ince has been placed by the 
learned advocate for tho respondent on 
the decision reported as Seer/, of State v. 
IlafUiikii Prasad Pa pooh (1). The deci- 
sion rested upon the special terms of the 
promissory note and the main conten- 
tion in that case was that, though the 
claim related to the amount due as per 
tho pro-note, it had an indissoluble link 
with tho previous agreement of 182-1 en- 
tered into with tho company, whereby a 
specific trust was created and as such the 
case would come under S. 10, Lim. Act. 
The learned trial Judge was of opinion 
that tho claim based on tho pro-note as 
a simple contract debt would bo barred 
by limitation, but as it was a caro of ex- 
press trust coining under S. 10, Lim. 
Act, tlmro would bo no bar of limitation. 
But on appeal it was held that the claim 
on tho promissory noto evcti if looked 
upon as a siinplo contract del>t was not 
barred. In tlio first pb'ce, according to 
the terms of tho docuinont dealt witli 
in that decision, tho ]nincipal amount 
became payable on dennand after the 
oxpirationof tho 16 months from the date 
on which tho Clovcrnment gives the 
notice set out in tho document. In the 
second place, there was no unconditional 
promise to pay tho principal amount be- 
cause the payment depended upon the 
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Oovernmenfc exercising its option to give 
the notice or note : vide p. 276 of 46 
Mad). In the n ext p 1 n c e j i n older to en-* 
title the holder to payment, a demand 
after the expiration of 15 months from 
the giving of the notice was rendered 
necessary by the express terms of the 
■document. 

On a proper construction of the terms 
thereof, it was held by Schwabe, C. J., 
that the wmrds on demand ” were not 
mere formal words, but it was really in- 
tended that the demand should be made 
before the liability to pay arose. Great 
importance \vas also attached to the fact 
that the payment was to be made at a 
named place by the person liable. There 
was no time fixed for making the demand 
after the expiration of 15 months’ notice 
to be given at some Juturo time by the 
Government. No time was fixed for the 
giving of such a net ice by the Govern- 
ment and it would appear that it was 
optional with the Government to give 
such notice at any time and it v.'as 
equally optional wnth the creditor after 
the expiration of the aforesaid 15 months 
time to make a demand for payment at 
any time. In view of those special 
conditions, it was within the power of 
the parties to postpone the starting 
point of limitation as they pleased. But 
in the present case, such features are 
absent, and, as I have attempted to 
show, the date on which the note be- 
comes payable has been determined 
to be a particular date and according 
to the provisions of Ss. 22, 6 6 and 
69, Negotiable Instruments Act, which 
govern a promissory note such as Ex. 9, 
the date for the accAial of liability 
to pay the amount of the pro-note in 
question does not depend on the per- 
formance of an act at a time left to the 
option of one party or other as was 

the^ case dealt with in the aforesaid 
decision. 

The present suit was filed by the 
plaintiff on 13th September 1926. Ob- 
viously^ it was filed mord than three 
years since the date on which the war 
bonds (promissory notes) became payable, 
that is 18 th September 1921. The 
cause of action must be deemed to have 
-aiisen when the notes became payable 
within the meaning of Art. 80, Lim. 
Act. In para. 15 of the plaint the cor- 
rect dates for the accrual of the cause of 
action have not been given. If the 


cause of action for a suit on tiiese pro- 
missory notes should bo lield to havo 
legally arisen on 16th Septcml)er l!)21, 
nothing lias been stated in the plaint as 
a gL'ound for exemption fiom th.e b\ar of 
limitation. The learned Subordinate 
Judge has however held that the suit is 
within time by reason of S. 18, Securi- 
ties Act 10 of 1920. Ss. 17 and IS of 
this Act deal with cases, wherein the 
Government is absolutely discharged 
from all liability. S. 17 deals v.'ith im- 
mediate discharge of liability in the 
cases specified therein. In the present 
case the Government Jias paid the 
amount of these war-bonds to defen- 
dant 2 in June 1924. These bends were 
endorsed as discharged and cancelled on 
6th June 1924 by reason of such pay- 
ment. The plaintiit cliiming to be tho 
real legal representative of the deceased 
holder of those war-bonds seeks to re- 
cover the anmunt due thereunder Irom 
the Government, despite the payment 
made to defendant 2. H:s case is that 
his rights cannot be defeated bv reason 
of the payment made to defendant 2 who 
according to his contention, was not en- 
titled to receive the payment. S. 18 of 
the said Act lays down that, except as 
otherwise provided in this Act, the Go- 
vernment shall be discharged from all 
liability in respect of the securities on 
which a payment has been made after 
the lapse of six years from the date on 
which payment was due. 

This section fixes a period of six years 
from tho date on which the payment 
was due as the limits of time beyond 
which the Government is immune abso- 
lutely from liability on the pro-notes. 
This contemplates a case of the true 
owner or a person having a paramount 
title suing for the money due under the 
promissory notes in spite of the Govern- 
ment having paid the same to some 
other person. This is mainly a provi- 
sion intended for the benefit of the Go- 
vernment w’ho cannot, in any event, be 
made liable to pay the amount of such 
pro-notes at the instance of the rightful 
owner after the expiration of tho time 
limit fixed in the section. If the claim 
of the rightful owner becomes barred by 
limitation even within the said period 
of six years, is it to be understood that, 
by reason of the provision in S. 18, 
Securities Act, an extension of the period 
of limitation afforded to him under the 
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i-eneral law is ;dven to him ? There is 
notliinq in S. jS to warrant such an in- 
lercnc-c. It is notewoi'thy that there are 
no words in S. IS indicating tliat this 
period is fixed notwithstanding anything 
contained in t’ne limitation Act. If it 
was meant that the period of limitation 
allowed to a creditor to sue on such pro- 
nute was ovo ridden by the provision 
containe^l in this section the legislature 
would liave used exju'ess words to convey 
such a moaning. What seems to mo is 
that, even if the true owner has an on- 
lorceahlo claim against the (lovernment 
according to the general la\Y of limita- 
tion after the laiisc of six years from the 
date on which the payment was duo 
under the promissory notes, ho could 
not enforce payment by the (lovernment 
by reason of this special time limit. 
Tliis is not a provision to enable a person 
disabled from suing under the ordinary 
law, l)y extending tlie period of limita- 
tion open to him. It is obligatory on a 
creditor to make out that his claim is 
not barred under the ordinary law. The 
learned Subordinate Judge states that, if 
the liability of the (lovernment is dis- 
charged only after the six years men- 


tioned in the section, the true owner is 
also entitled to enforce his right within 
the period, f think tlie conclusion does 
not necessarily follow from the premise. 

For all the foregoing reasons, \ am of 
opinion that the plaintilT’s suit to en- 
force payment on the war bonds in (lues- 
tion is barred under the general law of 
limitation, and S. IH, Securities Act, can- 
not he invoked for his aid in order to ex- 
tend the period of limitation allowed to 
him under the general law. I sliould 
think that tlie plaintiff’s claim in res- 
pect of the war bonds must fail on the 
ground of limitation also. The lower 
Court has held that the plaintiff’s claim 
for the amount payable under the Post 
Olhce cash certificates is barred by limi- 
tation. A memo of cross-objections has 
been filed by the plaintiff in respect of 
the claim disallowed. Rut the plain- 
tiff’s claim to the amount of these certi- 
licatos fails on the meiits, as shown by 
my learned brother in his judgment. 1 
agree witli my learned brother, that the 
ajiiioal should ho allowed and the memo 
of objections should ho dismissed, and 
also concur in the order as to costs. 

1 M{.S./k.S. Appeal allowed. 
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Sundapam Chetty, J. 

(Ap/fana Madia) Sadasiva Suryanara- 
yana liao — Plaintiff — Appellant. 


V. 

Palakurthi Ua jodingam and others — 
Defendants — Respondents. 

Second Appeal No. 1(320 of 1928, De- 
cided on iSth August 1922, from decree 
of Sul) Judge, Be/.wada, in A. S. No. loO 
of 1927. 

(a) Contract Act (1872), S. 43 — One of co- 
vendors paying compensation to vendee in 
pursuance of clause in sale deed is enlilled 
to contribution from other co-vendors even 
though they were not consulted when pay- 
ment was made. 

In snle deed executed by co-vendors, there was 
a provisijn to pay compensation to vendee for 
broach of covenant. One cf tbo co-vendors paid 
tbe compensation for such breach without con- 
sulting or taking consent of the other co-ven- 
dors, 

11 dd : that the liability was a joint and 
several one and that the co-vendor was entitled 
to contribution under S. 48 if the payment made 
was valid and bona fide. [P 383 0 1] 

(b) Vendor end Purchaser — Discovery of 
vendor’s defective title in portion of pro- 
perty purchased su’osequent to sale — Whole- 
sale is not ab initio. 

If, with respect to a portion of the property 
sold under a registered sale deed it is found that 
the vendor.s had a defective title and by reason 
of that finding the purchaser could not take pos- 
session of that portion, it should not bo said 
that the whole sale becomes void It is open to 
the vendee to avoid tbo sale itself on the ground 
that the entire extent stipulated for was not 
put in his possession, or he might claim com- 
pensation or damages in respect of the portion 
lost, on the ground ol partial failure of consider- 
ation. [P 383 C 2] 

Ic) Limitation Act (1908), Arts. 97 and 116 
— Suit for compensation by vendee for breach 
of covenant in sale deed — Limitation is six 
years from date of failure of consideration. 

Articles 07 and 11 G must bo road together ; in 
suit for compensation by vendee for a breach of 
covenant in a registered sale deed, the extended 
period of limitation of six years should be al- 
lowed. 'rhe starting point of period of limita- 
tion is date of failure of consideration of sale. 

[P 3S3 0 2] 

(d) Civil P. C. (1908), S. 100-New plea. 

A new plea cannot bo onlorlaincd in second 
appeal. IP 384 C 2] 

P. Satyanarayana Hao for Appel- 

lant. 

V. (lovindarajachari — for Respon- 


dents. 

Judgment . — This second appeal arises 
cut of a suit brought by the plaintiff 
(ai)pellant), for the recovery of a certain 
sum of money alleged to be due to him 
by way of contribution from the 
dants in respect of a payment ofR8*3|0 
made by him in satisfaction of a claim 
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for compensation or damages on account 
of the breach of a covenant contained in 
a registered sale deed, Ex. B. The hrst 
Court gave a decree in plaintiff’s favour 
for a sum of 33-s. oG‘2.8 0 with propor- 
tionate costs. The lower appellate Court 
reversed that decree and dismissed the 
plaintiff’s suit. Hence this second ap- 
peal. 

It is clear that by reason of the exe- 
cution of the sale deed, Ex. B, by three 
persons including the plaintiff’s deceased 
father, there was a joint covenant for 
title and quiet enjoyment in that sale 
deed. On account of a defect in the 
title of the vendors as regards the full 
extent covered by the sale deed, it is 
found by the first Court that the pay- 
ment of Rs. 3,500 })y the plaintiff’s father 
.in satisfaction of the claim for compen- 
sation or damages set up by the Cotton 
Press, the vendee under Ex. B, was in no 
sense an overpayment, but, on the other 
hand, it was an adequate compensation 
paid in respect of the loss sustained by 
the Cotton Press, in respect of 4,287 yards 
of site. That finding is, in my opinion, 
based upon a proper appreciation of the 
evidence and though the lower appellate 
Court has not dealt with it, I have no 
hesitation in accepting that finding as 
correct. It is true that the plaintiff’s 
father when he made the payment in 
question did not previously consult the 
co-vendors and take their consent. There 
is no doubt that the liability to compen- 
sate in respect of the breach of the co- 
venant contained in Ex. B was joint and 
several. This case therefore comes under 
S. 43, Contract Act, though there is some 
doubt whether S. 69 w’ould apply or not. 
In order to resist such a claim the defen- 
dants may show that on the date of the 
alleged payment the Cotton Press \vas 
not entitled to recover so much amount 
as compensation and say that the claim 
for compensation was itself barred by 
limitation. As regards the first point, I 
have already found that the amount paid 
by the plaintiff s father was in no sense 
an overnayment. 

Then, on the question of limitation, 
the learned District Munsif has found 
that the claim of the Cotton Press for 
compensation in respect of 4,287 yards of 
site lost was not barred on the date of 
the payment, viz., 22nd November 1924. 
The correctness of this finding has been 
attacked by the learned advocate for the 


respondents with great insistence. The 
question though at first sight presents 
some dilliculty is in my opinion easy of 
solution it the facts of tins case are 
viewed in a proper perspective. I can- 
not accede to the contention that by 
reason of the decree of the Sub-Court, 
dated 23rd April 1919, tlie sale under 
Ex. B should be deemed to be a void 
sale, i. e. the sale was void ab initio. If,! 
with respect to a portion of the propertv 
sold under a registered sale deed, it wa*s^ 
found that the vendors had a defective! 
title ?.nd by rea.son of that finding thej 
purchaser could not take possession ofj 
that portion, it should not be said that! 
the w'hole sale became void. It was open* 
to the vendee to avoid the sale itself on! 
the ground that the entire extent stipu-i 
lated for 'was not put in his possession,! 
or he might claim compensation or' 
damages in respect of the portion lost,‘ 
on the ground of partial failure of consi-', 
deration. 

In a similar case, it was held that 
the suit for compensation for breach 
of express or implied covenant of title 
and quiet enjoyment in respect of a 
registered sale deed was governed by 
Art. 116, Lim. Act, though the case 
may be brought under Art. 97, also, vide 
the decision in Sigamani Pandithan 
V. Mamhadra Nainar (]) and also- 
the decision in Mahomed Ali Sheriff x, 
Venkatapathi Baju (2). Under Art. 97 
the starting point of limitation is * the- 
date of the failure of consideration, 
which would be the date of the decree of 
the first Court, wUerein the defect in 
the title of the vendor has been reco*^- 
nized. The starting point for limitation 
under Art. 97 is not postponed to the 
date of the final decree in such a litiga- 
tion, but the case may be brought under 
Art. 116 also which gives a period of six 
years’ limitation, on the ground that the 
breach w'as in respect of a contract inj 
writing registered. It seems to me that* 
the two articles must be read together, 
and the extended period of limitation^ 
viz., six years, should be allow-ed in thej' 
present case, taking the starting point ofi 
limitation as the date of the failure of 
consideration for the sale. In this view 
the Cotton Press had six years’ time to 
sue for compensation from 23rd April 
1919, the date of the Sub-Court’s decree. 

^1. AIR 1926 Mad 255=91 I C 514. 

2. AIR 1920 Mad 634=00 I C 235. 



•381 Madras 


Govl^'^)A V. 


Ka:vTAkhis?ina 


1933 


It follows tliorcforc that when the pay- 
nioiit in question was made hy the plaiii- 
tiiT’s father on ‘3‘2nd Novernhor 1924 the 
claim oi tlie Cotton Tress was subsist- 
in,q. in liiis exs-j therefr)ro the deleu- 
da nts cauuot attack the payment in 
(luestion on either of the two f^^'ounds 
above set forth. 

If it is a valid and bona hde payment 
made by the plaintilt s lather, lie h:is 
every riiiht to .sue the joint promisors, 
viz. the CO- vendors, lunier S. 13, (.on- 
traot Act, for coni rihutiion. Tlio i)resent 
suit has been lod^o I as aqainst one of 
the co-vendors. The lower appellate 
Court irib overloolxod these aspects cl tbiO 
case anti confined its attention solely to 
one point, viz. that the {)1:iiiitifl 's laib.or 
.alone settled the claim with the Colton 
Tress without consultiu.q tlio co-voudorvS 
and made the p:iyrnent in question. It 
is not on the .qround tho.t tho co-vendors 
have citlier consented t(^ the arrnngc- 
niont or acquiesced in it that thi.-^ claim 
is pub forvrartl hut on tho ^;enoral law 
as set forth in fS. 43, Contract Act, the 
claim is sought to be justified. In this 
connexion anotlier contention whicii, I 
may say, is one that is set up newly in 
tins second a[)peal, w’as raised hy tho 
learned advocate tor the rcsponilents, 
because of an nllogr-tion in the plaint 
that tho plainbilTs lather and tho other 
two jiorsiDS were partners and wore 
carrying on tho partnership business be- 
fore the execution of tho sale deed in 
question. It is argued that any claim 
of tho plaintilTs father in respect of tho 
alleged [layment must he docnied to re- 
late to an item of the partnership and it 
cannot bo soparatoly sued for. This ob- 
lecbion was never raised in either of the 
Courts bolow ; on the other hand, there 
is no warrant for holding that at tho 
time of the payment in question by the 
plaintiff’s father, there was a subsisting 
partnership botwoen him and tho other 
two persons. l:lven assuming that they 
were par triors on tho date of tho sale 
(iced Ex. B, there is no warrant for tho 
inference that when tho sum of Rs. 3,500 
was paid Ion .(after tho sale deed tho 
partnoiship continued. If the defen- 
dants wanted to avail thouiselvos of such 
a technical objection to nonsuit tho 
plaintiff, they must liavo made tho 
necessary averments in the written 
statement and taken an issue on this 
point, i am nob thoroforo inclined to 


entertain a new plea xvhich is new raised’ 
in second o.ppoal. 

As th.e plaintiff’s claim is not open to 
o.ny legal objection, the mere fact that 
the previous consent of the other two 
persons was not obtained is no ground 
for disallowing it. I cannot agree with 
the decision of the lower appellate Court 
and I accordingly set it aside and res- 
t'-^re tliO decree of the ilistrict Munsif 
with costs in all the Courts. 

p.p.s./k.s. Appeal allowed, 
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{Uncle, liujaha, Uajc Captain, Sri 
liajali Velugoti) Crovincla KTi'iina iu- 
ciicn (i ruin cat u Caltad ur Defendant 
Ap pel hint. 

V. 

KamircdiU Bamahrishna Becidi 
Tlaintiff — Respondent. 

Second Appeal No. 1144 of 1028, De- 
cided on 5th August 1932 from decree 
of Di'^t. Judge, Nellore, in A. S. No. 109 
of 1927. 

(n) Practice — Party having eficctual re- 
medy by suit in revenue Court should not 
be allowed to seek it by means of civil suit. 

If the plaintiff has an cdcctnal remoly by a 
suit or an application in a rcs'cniio Court for 
avortinf.; tbe injury, ho should not be allowed to 
seek it by moans of a civil r.viit. [P ^85 C 1] 

(b) Madras Estates Land Act [1908), S. ^ 

— Only registered pattadar can maintain suit 

under S. 1 1 2. 

A pOT'^on who has not yet been vccogni<!ed as 
the regi^l^^iod pattadar cannot m.aiutain any 
suit under S. 112 of tho Act, because a suit under 
that section could bo hied only by tho defaulter, 
who should necessarily be tho registered p.itta- 
dar, and that too on the service of tho^iiotico 
mentioned in that section on him. [V 335 C 1] 

(c) Madras Estates Land Act (1908), Ss. 55 
and 146— Purchase of land from raiyat not 
recognized by landlord Purchaser can file 
suit under S. 55 for grant of patla or apply 

for transfer under S. 146. 

A purchaser cf a land from a raiyat, though 
bis transfer was not recognized by tho bud- 
holdor, could still lilo a suit under S. 55 of tho 
Act for tho grant of a patta in such terms as tho 
raivat would bo entitled to receive, or apply 
under S. MO for transfer of patta to his name or 
by instituting a proceeding in a civil Court for 
an order establishing tho transfer. [P 385 C 1, *2] 

(d) Madras Estates Land Act (1908), S 146 
— Omission to follow procedure laid down 
in S. 146 bars similar relief being asked in 
civil Court, 

Tho poliev of the Estates Tjand Act is to cdnipol 
any person who has acquired an interest in 
r.iivati land to follow tho procoduro laid down in 
S. ilO, if ho wishos to ho treated as a raiyat and 
to have all disputes as to procoduro in rent 
sales inquired into by revenue Court. Iho 
consoquouco of tho omission to do so would boa. 
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bar to asking for a similar relief in a civil Court 
by means of a suit, and even as a defendant be 
would be debarred from impeaching the validity 
■of a rent sale which he could have otherwise 
disputed in a revenue proceeding : A I B 1921 
Mad 637, Foil. [p 335 0 2] 

M. Venkataslihbiali for Advocate-Gene- 
ral — for Appellant. 

P. Srikantam — for Eespondent. 

Judgme^it. This second appeal arises 
out of a suit filed by the plaintiff- res*- 
pondent for an injunction against defen- 
dant 1, the Maharajah of Venkatagiri, 
from seeking to recover cist on the basis 
of an extent of 917 acres in the holding 
comprised in patta No. 108 of the Kanur 
village. In the first Court the plaintiff 
succeeded in getting a decree for an 
injunction restraining defendant 1 from 
taking any proceedings for the recovery 
of cist on anything more than 182 acres 
and 50 cents. That decree was confirmed 
by th'e learned District Judge. 

In this second ""appeal it is contended 
that a suit of this kind was not main- 
tainable in a civil Court. The plaintiff 
is a purchaser of a major portion of the 
plaint-mentioned land from defendant 2 
in 1917. The arrear of cist in respect 
of which defendant 1 is alleged to have 
taken proceedings under S. 112, Estates 
Land Act, for the sale of the holding is 
duo for fasli 1333. The principle govern- 
ing a case of this kind seems to be, that 
if the plaintiff had an effectual remedy 
by a suit or an application in a Revenue 
Court for averting the injury now com- 
plained of, he should have resorted to 
that remedy and should not be allowed 
to seek it by means of a civil suit. It 
is clear that the plaintiff who has not 
yet been recognized as the registered 
pattadar cannot maintain any suit under 
S. 112 of the Act, because a suit under 
that section could be filed only by the 
defaulter, who should necessarily be the 
registered pattadar, and that too on the 
service of the notice mentioned in that 
section on him. If that remedy is not 
open to the plaintiff, we have next to 
see whether he had any other ■ remedy 
under the Estates Land Act. In view 
of the ruling of this High Court in 
Ramanatlian Chetti v. Arunaclialam 
Cliettiar (1) a purchaser of a land from a 
raiyat, though his transfer was not re- 
cognized by the landholder, could still 
file a suit under R. 55 ofjbhe Act for the 

1. A I R 1921 Mad 557=60 I C 316 = 44 Llad 
43 . 


grant of a patta in such terms as the 
laiyat would be entitled to receive. L 
such a suit had been .filed by the plain- 
till in a Revenue Court even before fasli^ 
1333 and he had ample. opportunity for 
filing such a suit since the date of his 
purchase defendant 1 would not have 
been able to take proceedings for the 
recovery of the cist on the basis of 
an extent of 277 acres odd for fasli 
1333. There was also another remedy 
open to the plaintiff even before fasli 
1333. Under S. 146 of the Act he should 
have applied for the transfer of the 
patta to his name. One course allowed 
for it is a joint application by the trans- 
feror and the transferee communicating 
tothe landholder the fact of the transfert 

It is urged that such a course was not 
available to the plaintiff, because of the 
enmity between liim and the transferor. 
It is possible that the transferor would 
not join the plaintiff in giving such a 
notice. Rut there is another course pro- 
vided for in the same section and that is 
a proceeding in a civil Court for an order 
of that Court establishing the alleged 
tiansfei. There was nothing to prevent 
the plaintiff from instituting such a pro- 
ceeding. If he obtained such an order 
of the civil Court, a copy of that order 
might be produced before the landholder 
who would be bound to recognize the 
transfer on the basis of that order. There 
is no excuse for the omission on the part ’ 
of the plaintiff to have recourse to that 
proceeding. In the face of these facts 
the principle of the decision reported in 
IrulaBpan Servai v. Veerappan (2) has 
to be applied to the present case. As 
regards the policy of the Estates Land 
Act, the learned Judges have observed 
that the policy is to compel any person 
who has acquired an interest in raiyati 
land to follow the procedure laid down 
in S. 146 if he wishes to be treated as a 
raiyat and to have all disputes as to 
procedure in rent sales inquired into by 
the Revenue Court. The consequence of 
the omission to do so would be a bar to 
asking for a similar relief in a civil Court 
by means of a suit and as was held in 
that case, even as a defendant he would 
be debarred from impeaching the vali- 
dity of a rent sale which he could have 
otherwise disputed in a revenue proceed- 
ing. In this view, I have to hold that 
. he present suit is not maintains ble in q 
A I R 1921 Mad 637=69 I 0 918,- 
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civil Court, but I may observe tliat it is 
still open to the plaintiti' to take the 
necessary iproceedinn as laid down in 
S. 1 Kb Testates Land Act, or to institute 
a suit umlor S. do. K)y so doini', bo may 
exonerate the lioldinj^ from liability to 
pay cist on the basis of a larj'cr extent 
than IS2 acres and dO cents. Kut bo is 
without any reniedy in respect of the 
arrear of cist claimed to be due for fasli 
1333. The plaintiff should only blame 
himsel f for these consequence.^ on account 
of his emission to tal<o appiopriate ]U'o- 
ceedines under the Estates Land Act in 
duo time* 

In ihe result this second appeal is 
allowed and tlio idaintilEs suit is dis- 
missed with c(>sts in tliis aj'ipeal. The 
parties will bear their respective costs 
in the Courts below. I may note that 
the appellant could even now stick to 
his undertaking given in the first Court 
and receive the cist proiierly payable on 
an extent of 1B2 acres and dO cents on 
the plaintiff tendering that amount to 
him. 

P.P.S./k.S. oJlon'ed. 
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Vi:^^KATASinq;A lL\o aw Clp- 

O] NVEN, JJ. 

A l(sh ayalirigoin Pillai — Pet i t i one r . 

V. 

Avoyomlala Avimal and others Res- 
pondents. 

Civil Revn. Petn. No. 1112 of 192D, 
Decided on 4th November ]932, from 
order of Suh-rludge, Tilayavaram, D/- Gth 
November 192S. 

(d) Specific Relief Act (1877) — Inferprcla- 
tion of sections in Act — English principles 
can be applied unless there is express diver- 
gence. 

The Specific Relief Act is ha.scd on the rules 
and piactice of the ilnglish law in relation to 
the doctrine of specific pei foi inaiiee ; the sec- 
tions of this Act. l oth ns to substantive law and 
practice, should be iuterpreted in the light of the 
principles rccognixcd hy the English Cunrt-. If 
there is an express divergence, then the Act will 
be strictly adhered to whatever ho the English 
law : A I Ji KEJS P C 2CS, lid on. [V gS7 C 2] 
} ❖ (b) Specific Relief Act (1877), S. 35 (c) 
— Decree for specific performance operates 
in favour of both parties — Held on facts de- 
fendant is not entitled to specific perform- 

ADce. 

A decree for sjccific perfornance operates in 
favour of both parties i -4 I li Ceil 679 j 12 
Bom 17-1 and A 1 li 1983 Bovi 2r>, liej. 

[P 3S7 C 2] 

Defendant who had agiccd to isoll certain pro- 
perty to pluiniin, sold a portion of it to some 


other ^^ho purchased with notice of the contract 
l>etween Ihe plaintiff and defendant. Plaintiff 
got a decree for a specific performance condi- 
tional on his paying certain amount with in- 
terest. He did not do so as the amount to bo 
paid was rather high. The defendant finding 
the amount fixed to he advantageous to him sued 
the plaintiff for sp,ecific performance by asking 
biiri to pay tbc amount and that he was willing 
to transfer the prop erty. 

Held : that he was not entitled to the relief 
as he had I'erpetiatcd wrong and could not take 
advantage of it hy trying to deprive the trans- 
ferees of Ihcir title and that ho was entitled 
only to have the contract rescinded under S. g5 (c). 

[P .^90 C 1] 

^ (c) Specific Relief Act (1877), S. 35 (c) 
— S. 35 (c) applies both to vendor and pur- 
chaser irrespective of fact whether he is 
plaintiff or defendant. 

Section 95 applies to both the plaiutifl vendor 
as well as the defendant vendor and is not con- 
fined to the latter case only. And right of res- 
cission recognized in S. 95 (c), Specific Relief 
Act, is not confined to a vendor, whether plain- 
tiff or defendant, but must be equally open to a 
purchaser it being immaterial whether heap- 
pears in the action as plaintiff or defendant : 
AIR 1923 Pom 211 ; 128 2 C 875 ; AIR 1927 
Bom 2S9 and A I R 1923 Mad 281, Ref, 

[P 3S9 C 1] 

C. A. Se.diagiri Sasiri-- ioi' Retitioncr. 

K, S. Pesihav, 11. Scmasundarain Ay- 
yar, K. S. VcnJ<atara7nani , V. V. Chow- 
dlinry and G. S. Venkataroma Ayyai — 
for Respondents. 

Vcvkotasiilha i?ao, J. — i\n important 
question has been raised as to the right 
of a defendant after judgment in a suit 
for specific performance. The facts which 
gave rise to the application made in the 
lower Court, so far as they arc relevant 
to the present purpose, may bo briefly 
stated. The pla inti ft- purchaser obtained 
in O. S. 70 of 1923 (that was the suit in 
which the ai>plication was made) a de- 
cree for specific performance of the con- 
tract referred to in the plegdings, to sell 
immovable jiroperty. Defendant 1 \va3- 
the vendor under the contract, and de- 
fendants 7, 8 and 13 are alienees of dilTer- 
ent portions of the property from defen- 
dant 1 with notice of the contract. On 
31st i\Iavch 1926 the following decree 
w’as mado hy the Subordinate Judges 

Court of IMayavaram : 

“(1) That tiio plaintiff do deposit in Court 
within six months from this date Rs. 5,5C0 with 
interest at 11 annas per cent per mensem from 
17th recember 1913 to date of deposit; (2) that 
on deposit defendant 1 on bis behalf and on be- 
half of his sons, defendants 2 to 6 and defen- 
dants 7, 8 and 13, do execute and register a con- 
veyance in respect of their respective properties 
in’tho plaint (Ic.ss the items adjudged as lost to 
the plaintiff hy reason of the finding on issue 16), 
that the deed of coiivoyanco shall bo joint ot: 
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several according as the plaintiff desires and that 
all costs^ in connexion with the execution and 
registration of conveyance shall be borne by the 
plaintiO, (3) that the plaintiff do get possession 
of the properties with mesne profits to be deter- 
mined in execution as from the date of deposit 
of the money, defendants!, 7, S and 13 being 
severally liable for mesne profits according to the 
extent of property held by each ; (!) that defen- 
dants 7, 8 and 13 do have a charge on the money 
in deposit according to their respective stake on 
the properties as per their sale deeds obtained by 
them or their predecessor, their remedies being 
left to be enforced in future proceedings and (5) 
that the plaintiff do pay defendant 1 Rs. 304-8-0 
on account of his costs of the suit and the plain- 
tiff and the other defendants do bear their own 
costs of the suit as noted below.” 

It bs noticod that this docrec i3 
in SOII 10 respects somewhat curious. IBy 
the time the decree was made, nearly 13 
years had elapsed from the date of the 
contract, and the plaintifl is directed by 
the decree to bring into Court the pur- 
chase money with interest from 17th 
December 1913, the date of the contract. 
While the plaintiff was thus made liable 
for interest for over 13 years, there was 
no corresponding liability imposed on the 
defendants, who remained in possession 
of the property, for mesne profits, as 
under the decree they were made liable 
only from the date of the deposit. An- 
other curious feature is that the amount 
payable to the defendant alienees was 
left to be determined in future proceed- 
ings. It was felt, it is stated, that this 
judgment bore harshly on the plaintiff, 
but as he had died even before it was 

pronounced, his legal representatives 
were unable to file an appeal. The 
amount which under the decree the 
plaintiff was directed to pay was found 
to he in excess of the value of the pro- 
perty, and no attempt was therefore 
made by his representatives to carry the 
decree into effect. Defendant 1, finding 
it to his advantage to enforce this decree"^ 
presented a petition to the lower Court 
in the following terms : 

“That this Honourable Court be further pleased 
to pass a final order in conformity with the 
preliminary decree already passed in the suit, so 

mlnary decree.” 

1 stated that 

he was willing to carry out his part of 
the contract, and applied that the plain- 
tiff’s representatives should be directed 
to bring the purchase-money into Court. 
Defendants 7, 8 and 13, it must be noted* 
did not join defendant 1 in making this 
application. The stand taken by the 


latter in the lower Court was, that the 

p aintiQ was bound to pay in return for 
the land in his n.'.ssession which he was 
prepared to convey, the proper piopov. 
tion of tlie price. But the contention 
m that loi’m has been abandoned in this 
Court, defendant I’s case now hein» 
that on behalf of the dissenting dcfei7 
dants the conveyance sJiouId he execuffrl 

should be called on to bring in the full 
price. The learned Subordinate Jud^e 
holding that the only remedy open °to 
the applicant is to have the contract 
rescinded under S 35 (c). Specific Belief 
Act, made the following order : 

‘‘ It seems to me therefore that the only final 
order wh.cn can be passed on this applickion is 
hat the plaint contract, dated 17th. December 

1013, e.idenced by Ex. D be rescinded and 
determined. I accordingly pass the said order ” 

_ It 13 against this order that the revi. 
sion petition has been directed. A ques- 
tion of general importance has b°en 
argued whether, when a decree for 
specific performance is made, it operates 
m favour of both parties, so that the 
defendant also can have it carried into 
effect. It is argued on the one hand that 
the defendant to the action does not 
enjoy the same privilege as the plaintiff 
that as*regards the relief he can obtain 
in the suit itself, S. 35 (c). Specific Relief 
Act, prescribes a remedy and that he 
cannot obtain any other or further relief 
in the action than what is provided bv 
that section. It is contended on the other 
hand that the decree in the suit enures 

for the benefifof both and each of the 

parties can after judgment claim snecific 
performance. The question is, which of 
these two views is correct ? The Specific 
Relief Act, it has been pointed out, is 
based on the rules and practice of the 
English law in relation to the doctrine 
of specific 'performance: Ardeshir Mama 
V. Flora Sassoon (1). Their Lordships 
of the Judicial Committee have inter. i 
preted the sections of this Act, both as 
to substantive law and practice, in the 
light of the principles recognized by the 
English Courts. If there is an express 
divergence, then the Act will be a 
strictly adhered to, whatever be thej 
English law (same case, p. 623 of 52 
Bom.). It seems to be well settled under 
the English practice that a decree for 
specific performanc e operates in favour 

1. A I R 1923 P C 20S=Hl I C 413=5s 
I A 860=62 Bom 597 (P C), 
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f)f hot I) parties. The usual form of a 
decree is to declare that the agreement 
ought to 1)8 specifically enforced without 
stating that it shall bo so enforced 
:it the instance of the plaintilT only. 
The form given in Sebon on decrees runs 
T hus : 

“ I'oclare that tho af;roeiTiont in the pleadings 
mentioned, ought to be specifically perfornicd 
and carried into execution and order and adjudge 
the same accordingly : Edn. 7, Vol, 3, pp. 2130 
and 2137.” 

In India also this view was taken in 
some cases : Karim Mahomed Jamal v. 
Kajoovui (2) and Karima ]>ihi v. Ahde 
liaiicman (3). In a recent case the point 
was discussed at great length by Rankin, 
C. J., who, after an elaborate examina- 
tion of the authorities, came to the same 
conclusion: Hcraviha Chandra\ . Jyotish- 
chaudra Singha (d). In England a suit 
for specific performance is not deemed 
to come to an end by the passing of the 
decree. In Ch. 1 of Fry’s standard work 
on specific performance he discusses the 
various reliefs that may bo obtained after 
judgment. The right to these reliefs is 
not possessed by the plaintiff alone. Tho 

learned autlior says : 

“It may and not iin frequently does happen 
that after judgment has been given for tho 
specific performance of a contract, some further 
relief becomes nccc=isary, in consequence? of one 
or other of the parlies making default in the 
pciformancc of something wliich ought under 
the judgment to ho performed by him or on his 
part, as, for instance, where a vendor refuses or 
is unable to exocnlo a proper convcyanco of tho 
properly, or a purchaser to pay tho purchase 
inoncy. Tho character of tho consequential 
relief ajipropriaio to any particular case will of 
course varv according to the nature of tho sub- 
ject-matter of the contract and tho position 
which the applicant occupies in the transaction; 
hut in every case the application must, under 
the present practice, bo made only to the Court 
by which tho judgment was pronounced: S. 1170, 
Edn. (•>.” 

And tlien agnin : 

” There arc two kinds of relief after judgment 
for specific performance of which either party 
to the contract mav, in a proper case, avail him- 
self 8. 1171.” 

Then ho goes on to describe at some 
length the various kinds of relief that 
are open to a vendor and those open to 
a purchaser. The nature of tho relief 
depends upon wiiothor tho applicant is 
the vend(jr or tho purchaser, not upon 
whetlier ho is tho plaintiff or tho dofen- 

0. (iHS'd 1‘2 l>om 174. 

:*>. A I R lt’23 Rom 26^07 I C GG7=4G Bom 

ono. 

4 . A I H 1032 Cal 570-130 I C 230=50 Cal 
501. 


dant. The chapter deals with varieties 
of reliefs, and some of them may pro- 
bably not apply to India, the law and 
practice here being in some respects 
different ; but there is no reason why 
the principle, which has been accepted 
by the English Courts, should be depar- 
ted from in this country. Tho Specific 
Relief Act is defective in this respect, 
and we should turn for guidance to the 
l^Inglish practice on the subject. Let us 
take the case where the defendant hap- 
pens to bo the purchaser. The plaintilT, 
who has obtained judgment, makes de- 
fault. What then is the defendant’s 
position ? He is prepared to pay tho 
purchase price and otherwise observe 
tho decree, but on tho hypothesis that 
it does not enure for his benefit, he can- 
not compel tho plaintiff to execute the 
conveyance. There is no provision in 
the Specific Relief Act, which such a de- 
fendant can invoke. The decisions say 
that the plaintilT may obtain in certain 
circumstances an extension of the time 
originally granted. When then can the 
defendant feel that he is absolved from 
the contract? How long is ho to keep 
ready in his hands the purchase-money ? 
It cannot be that the intention of the 
law is that a defendant-purchaser should 
bo subject to this unmerited iiardship. 
Therefore in tho case of a defendant- 
purchaser at any rate, there being no 
provision in tho Specific Relief Act, we 
must necessarily turn to the recognized 
English practice in that respect. 

Next, is there anything to show that, 
where the defendant is tho vendor, the 
remedy provided by the Act is exhaus- 
tive ? I may observe first, that S. 35 
applies to both the plaintilT vendor as 
well as tho defendant vendor and is not 
confined to the latter case only. Sup- 
posing a vendor as plaintiff obtains a de- 
cree for specific performance but finds 
that tho defendant is impecunious and 
cannot pay tho purchase-money, why 
should it not bo open to him to have the 
contract rescinded undor^that section ; 
and secondly the words in the same 
case ” in tho final paragraph refer to the 
case mentioned in Cl. (c). I witi 

tho view taken on this point in Kurpal 
V. Sham Rao (5) and by Tbiruvenkata- 
ebaviar, J., in Mohajncdali Shahj. AO- 
(hil Khader Sahch (G) at 

K A 1 U 1923 Bom 211=47 Bom 589. 

G. (1927) 1281 C 875. 
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opening paragraph of the section refers 
to the ‘‘following cases ” then three 
cases follow, case (c) being one of them. 
The words in the same case ” in the 
final clause of case (c) must therefore 
refer to that particular case. And fur- 
ther, why should it be assumed that a 
departure from the English law is in- 
tended and the relief is restricted to the 
contingency mentioned in the penulti- 
mate clause, namely, where the pur- 
chaser is in possession *? 

A contrary opinion has heen expressed 
by Collett in his Specific Eelief Act : see 
Edn. 5, p. 282, and there is a dictum of 
Kemp, J., to the same effect inChathur^ 
h%ij V. Kalyani : A, I, B, 1927 Bom. 
239 ; but I must express my respectful 
dissent from this view. S. 35 thus in 
my opinion applies to both the plaintiff- 
vendor and the defendant-vendor, and it 
enables them to have the contract res- 
cinded in the very action in which the 
decree for^specific performance was made. 
But is that any reason for holding that 
the other remedies open to them under 
the English law are denied to them un- 
der the Act ? We cannot overlook that 
the word used in the final clause of 
S. 35 is may ” and not “ shall.’* It 
jtherefore seems to me that a defendant, 
whether he be purchaser or vendor, 
must after judgment be in a position to 
require specific performance from the 
opposite party in the same action. If 
the principle on which the rule of mu- 
tuality is founded be accepted, the re- 
medies open to the plaintiff after judg- 
ment must be equally available to the 
defendant and the varied nature of the 
remedies is set forth, as already noticed, 
by Fry in his work. Thus, the right of 
rescission recognized in S. 35 (c), Speci- 
fic Eelief Act, is not confined to a ven- 
dor, whether plaintiff or defendant, but 
must be equally open to a purchaser it 
being immaterial whether he appears in 
l^e action ^ as plaintiff or defendant. 
That the principle of reciprocity is not 
imited to the enforcing of the decree by 

performance, is the 
effect of the observations of Sir Walter 
Schwabe, C. J., \u Ah dul Shakur v. Ab~ 
dul Eahiman (7) already cited. The 
learned Chief Justice gives a rough sum- 
mary of the remedies enumerated by Fry 
as they obtain in the English system 

7. A I R 1923 Mad 284=72 I C 868=46~Mad 
148. 


and assumes that they are equally avail- 
able to either party in this country. 

This in my opinion is the necessary 
result of the acceptance of the dual prin- 
ciple recognized in the English law: first 
that the passing of the decree does not 
terminate the suit but that various re- 
liefs may be obtained after judgment in 
the action itself (according to Sir Wal- 
ter Schwabe, C. J., the decree is in the 
nature of a preliminarv decree ”), and 
secondly, that the decree enures not only 
for the benefit of the plaintiff but also 
of the defendant. Mr. Seshagiri Sastri 
suggested (though on the facts of this 
case it w^as not necessary for him to take 
up this position) that in regard to limit 
of time, applications by a defendant to 
enforce the decree would be governed by 
the provisions of the Limitation Act. 
It is sufficient to point out that this 
does not seem to be the true principle 
on which relief is granted to either 

party, but this subject I need not pursue 
further. 

I have so far assumed that the decree 
that is passed has followed the proper 
form, i.e., that it directs the contract to 
be specifically enforced, the words being 
wide enough to apply to the plaintiff as 
well as the defendant. If, as in the 
present case the decree has not followed 
that form, it is a matter of detail, whe- 
ther the Court before granting relief to 
the defendant w’ould insist upon the de- 
cree being in the first instance amended. 
In any case it would be advisable for 
the Courts to follow the English form 
in framing specific performance decrees 
any further by way of caution to insert, 
as suggested by Sir^ Walter Schwabe, 
some such words as “further considera- 
tion reserved” at the end of the decree. 
In the result, the contention of Mr. Se- 
shagiri Shastri that a defendant can 
enforce specific performance is in my 
opinion well founded. But the question 
still remains, can defendant 1 in the cir- 
cumstances of this case obtain such a 
relief? The plaintiff is neither in law 
nor under the decree bound to take a 
conveyance of defendant’s share alone. 
Can the latter then compel defendants 
7, 8 and 13 against their consent to join 
in the conveyance? They were not, it 
must be noted, parties to the contract, 
but the Court giving effect to a rule of 
equity, held that they were bound at 
the instance of the plaintiff. Defen- 
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dn.nt in violation of his contract with 
jhirn alienated })arts of the ])roperty to 
jtiiese defendants. As a^^ainst the phiin- 
;titl‘ no doubt, they may have no equi- 
ities, hut surely defendant 1 cannot he 
iallowed to perpetrate a doulho ^vrony^ 
lilis conduct towards the plaintilT was 
jwrorj^fui, and he now invokes the aid 
of the Court to undermine the position 
,of the alienees to whom ho professed to 
|pas3 a .yood title. Tlie lower Court, hy 
iway of afford iny a relief to him, res- 
cin led tlie contract under S. 3d, and 
in rny opinion he is not entitled to any 
hii^her or further relief. I may mention 
that almost at the close of the case it 
w:is intimated to us tint defendant 13 
had died suhse(iuent to the appeal and 
liis le^^al reiu’esontati ves had not been 
hrou^jht on the record. This, in the view 
I have taken, is immaterial. In the 
result the civil revision is dismissed 
with costs. 


Cicrgcnvcn, J . — I agree that this 
civil revision petition should be dis- 
missed, hut I would like briefly to put 
my reasons for that view in my own 
words. Accepting the general proposi- 
tion that a decree for specific perfor- 
mance may ho enforced hy the defen- 
flant where the jilaintiff has not chosen 
to give effect to it, and even regarding 
the decree in the present case, in spite 
of its actual form, as amenable to such 
treatment, I have not been persuaded 
that, in such circumstances as the pre- 
sent, the Court would bo hound to 
comply with defendant I’s (petitioner s) 
request. The agreement to sell was in 
1913, and nearly six years later, in 1919 
defendant 1 parted with certain por- 
tions of the property to defendants 7, 
S and 13. They wore aware of the agree- 
ment, l)ut it seems to havo been repre- 
sented to them that the plaintill had no 
intention of carrying it out. Now, 
rinco defendant 1 cannot onlorco the 
decree so far only as his own property 
is concerned, enforcement must entail 
deprivation, at his instance, of the in*o- 
porty whicdi ( heso defendants acquired 
from him. However the equities may 
stand between these persons and tlie 
plaintilT, it appears to mo repugnant to 
rdl principles of equity that defendant 
1 sliould now enforce the decree against 
tlioir interests and without their con- 
sent, thereby depriving them of tho 
title which lie had himself convoyed to 


them. Had he himself sued the plain- 
tiff for specific performance after making 
these alienations, I do not think that 
any Court would liave given him a de- 
cree; and I am lotli to believe that, 
now that the plaintiff has a decree, de- 
fendant 1 may get indirectly what he 
could not got directly and the Court 
lias no discretion to refuse to give it 
operation at his instance. Such enforce- 
ment may not technically amount to 
execution, but it appears to me that, 
where only one of several defendants 
applies there must necessarily be a 
power in the Court such as, in execu- 
tion, is supiilied by O. 21, 11. 15, Civil 
r. C., to safeguard tho interests of the 
remainder. Were this not so, it would 
havo been open to this petitioner to dis- 
pose of all but a few cents of the pro- 
lierty and yet compel the unwilling 
holders of tho remainder, not to speak of 
tho equally unwilling plaintilT, to be- 
come parties to a sale. I do not think 
that, even had wo in tills case strictly 
to administer tho law, tho doctrine of 
the reciprocal enforceability of decrees 
for specific performance would need to 
bo applied in so unqualified a manner. 
A fortiori it follows that this petition 
for revision must be dismissed. 

p.r.S./k.S. Bevision dismissed. 
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Jackson and Walsh, JJ. 

{Fichu Patter s son) Sivaramakrishna 
Fatter and others — Appellants. 

V. 

Manna’hil Krishnan Nair and others 
— Respondents. 

Letters Patent Appeal No. 46 of 1927, 
Decided on 5th October 1932, against 
decree of Devadoss, Ji reported in 
A IB 1927 Mad 73. _ 

(a) Civil P. C. (1900), S. 100— Finding of 
fact from which custom is inferred cannot 
be interfered with by High Court in second 

appeal. , 

Tho oxislcnco of a custom or usage having tho 

force of law is a mixed question of fact and law, 
S ICO, Civil r. 0., precludes tho High Court 
from iuterforiug in second appeal with the 
findings arrived at by the lower Court of actual 
facts from which the existence 
has heen inferred: 11 iRnt? 371, F<if/.[P 301 C J 

(b) Easements Act (1882), S. 18 us 
ternary right to do ceremonies under tree 
belonging to another is valid and can be 

proved. , . 

A customary right by tho rosidonts of a villago 

to do certain coromonios under a troo belonging 

to another is not unreasonable and can bo 

proved. It is not necessary for such a oustoiu 
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tio b3 valid that all thG villagers should exercise 
the right at the same time; nor does the fact 
that people other than the villagers also take 
part in the ceremony disentitles the villagers 
to get a declaration regarding their right. 

[P 392 C 2] 

T. B. Baviachandra Ayyar and F. 
'Suhramania Ayyar S. Varadachariar 
for K, Kuttikrislina Menon — for Appel- 
lants, 

P. A. Krishna KtiUa Naii for Ees- 

pondents, 

Walsh, J. — The plaintiffs sued for a 
permanent injunction restraining defen- 
dant 1 from interfering with their cus- 
tomary right as villagers of Parali to 
graze cattle on a paramba belonging to 
defendant 3 s sthanam, to walk across 
it, to perform certain ceremonies at the 
foot of an arasa or pipal tree on it, 
to perform pradakshanam round the 
tree and to use the tank for bathing 
purposes. Defendant 1 who obtained a 
melcharth in 1911 obstructed the plain- 
tiffs from exercising these alleged cus- 
tomary rights. The Court of first in- 
-stance dismissed the suit; the Court 
;of first appeal .allowed it and granted 
an injunction gainst defendant 1. In 
second appeal the suit was dismissed 
and against this decree the present Let- 
ters Patent appeal is preferred. Before 
ois the right to grazing has been given 
up by the appellants; so the only mat- 
ters in question are the right of way 
across.', the paramba. the right to bathe 
in the tank and the right to perform 
certain ceremonies round the pipal 
tree. The first ground of appeal is that 
the learned Judge has interfered with 
findings of fact of the lower appellate 
Court. In KiLviarappa Eeddi v. Mana- 
vala Goitndan fl) it was laid down that 
the existence of a custom or 

usage having the force of law is a mixed ques- 
tion of fact and law. S. 100, Civil P. C., i^re- 
cludes the High Court from interfering in second 
appeal with the findings arrived at the lower 
Court of actual facts from which the existence 
k)f the custom has been inferred.” 

The learned Judge in this case says: 

-n, behalf of the plaintiffs is 

that the inhabitants of Parali generally bathe 
in a river close by and that when the water of 
the river is muddy some of the people use the 
tank for bathing purposes and funeral cere- 
monies are sometimes performed under the pi- 
pal tree. Is this evidence sufficient to make out 
the customary right in favour of the plaintiffs? 
The acts of the villagers of Parali seem to be of 
too fugitive a character to establish a customary 

. 1, (1918) 41 Mad 374=41 I C 699 (PB). 


light in their favour. The facts on record are 
not sufficient to establish a valid custom. 

It will be convenient here to take 
sepxrately the right of bathing in the 
tank (which involves the use of the foot- 
path) and the rights claimed with re- 
gard to the ceremonies at the pipal 
tree. In regard to the first it cannot be 
said that the learned Judge has mis- 
stated or altered any finding of ‘fact on 
which the custom is to be inferred so 
that this particulpwi' objection does not 
seem made out. But he has certainly 
failed to notice or deal with a most 
important fact which largely forms the 
basis of the first appellate Court’s deci- 
sion, namely, the two flights of steps to 
the tank and the paving. The case of 
defendant I was that the tank w’as 
used solely for irrigation purposes, in 
which case flights of steps of tliis sort 
and paving would certainly have been 
very improbable. The learned Sub- 
Judge finds as regards the stej^s: 

“ There is a Might of steps towards the whole 
of the eastern side of it” (the tank) divided 
into two compartments (most probably for the 
use of men and women simultaneously). It is 
in evidence that these steps are provided with 
granite slabs here and there (probably for the 
use of washing clothes for bathers).” 

He then asks 

Why was the tank so paved with two com- 
partments and with so many conveniences? It 
must have been for the use of people of both 
sexes and bathing purposes. 

Further on he says: 

The Might of steps must have been put up 
for the use of the villagers whoever it be that 
put it up It is probable therefore that the 
pavement was put up by the villagers or at 
least for their convenient use by defendant I’s 
predecessor in interest. Whetner it was put up 
by the prior kanomdars or by the villagers there 
can be no doubt that the villagers of both sexes 
were using it for bathing proposes.” 

And later on: 

“ I have no doubt upon the evidence as poin- 
ted out that the tank A-2 and the Might of steps 
throughout the eastern portions of it were being 
used by the plaintiffs’ villagers doubtlessly.” 

We have not got the benefit of any 
remarks by the learned Judge as to how 
he reconciles these flights of steps and 
the pavement with a fugitive use of the 
tank for bathing. It appeals to us that 
they would never have constructed mere- 
ly for the convenience of a few people 
who only occasionally hathed in the tank 
w’hen they found the river too muddy. 
On these facts we would find that the- 
use of the tank for bathing was not 
fugitive. The question of the ceremonies 
round the pipal tree is a little more 
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(lifliciilt. The lefimecl Jiuhqo says that 
only a few people went round the tree 
and only a few i)eopl0 performed funeral 
ceremonies under the tree and that it 
is not suy^ested that all the inhabitants 
of the villat^e were in the habit of ^oing 
I'ound the tree. He quotes Snj'cyivte^i- 
rlnKj Kiujiiicer v. Ii(i7noJ(ri.sJi7ncr (2). 
That ease is not very authoritative be- 
cause l)oth the learned Judges agreed that 
the suit had to ho dismissed for want 
of notice to the Government. \Vith re- 
gard to the right of worshipping the 
idol laised in that case, of the two 
Judges, Sadasiva Ayyar, J. expressed no 
linal opinion. Spencer, J., expressed an 
ad\ei'.se opinion. Tahik Hoard, 2>indnjul 
V. Venhatraviier (3), quoted by the lear- 
ned Judge in connection with the right 
to bathe in the tank does not seem quite 
parallel. The land in tliat case was a 
village site which the villagers claimed 
to use for thrashing floor, storing manure 
and other agricultural purposes and 
which they therefore sought to restrain 
the Government from assigning as house- 
site. In that case Odgers, J., remarks: 

“ The waslo land in question was obviously 
uj^cd for any and all purposes or for several pur- 
poses at one or ’different times. Each user was 
fugitive or intermit tent so much so that 
as shown by the plaint itself, it is extre- 
mely diflicult to sav what the customary user 
.sought to be established was. ludiscriminate 
miscellaneous user of village waste land cannot 
in my opinion establish the fact that such user 
had l.ccornc a customary law of tho place in 
respect of the persons and things which it con- 
cerned. The user hero is much loo indefinite 
to do anything of the kind.” 

On tlie other side Mangrec Miaii v. 
Bchari Lai (l) is quoted. This is a deci- 
sion of the Patna High Court, in which 
the facts are very similar to those in the 
I)resent case. It was held there that: 

‘‘a suit by the residents of a village for a 
declaration that llicy have acquired the custo- 
mary right of going over a particular plot of 
land belonging to the defendants for tho purpose 
of worshipping a pi pal tree and the idol of Sreo 
Ganesh embedded in the tree and a tulsi chabutra, 
all situated on that plot of land and for a fur- 
ther declaration that tho defendants have no 
right to obstruct tho plaintiffs or other Hindu 
residents of the village in any wixy whatsoever 
from coming over tho said land and \vor.«^ hipping 
the said pi pal tree tho idol of Sroc Ganesh ji and 
the tulsi chabutra, or to destroy, damage or dese- 
crate the .said objects of worship and aho for a 
permanent injunction is maintainable and, the 
custom pleaded is not unreasonable or invalid.” 

2. A lit Tu^ iSTad ^23=58 1 C 886. 

8, A I R 1924 I^Iad 197=75 I C 33=4G Mad 
86G. 
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This is clear authority that such a 
custom can be establislied and no deci- 
sion to tlie contrary has been quoted. 
While in this country it is no doubt 
s})ecially necessary to stop such practices 
at the start and before they have become 
a custom if the owner objects to them, 
we find that in the ])resent case the 
custom has been established. It does 
not seem a sullicient objection that all 
the villagers do not exercise it at the 
same time and some of them 

never. So far as funerals are concerned, 
it is naturally only tho relatives of the^ 
particular deceased who would perform 
the ceremony. Although it does noli 
affect tho strictly legal aspect it is clear 
that the real objection raised by defen- 
dant 1 in the xn*esent case is to the right 
of way across the paramba, and if this 
has to be allowed for the purpose of 
bathing in the tank the ceremonies round 
the pipal tree will not materially add 
to his discomfort. 

It was argued for the respondents 
before us that tho body who claimed 
to exercise the right was not definite 
because it is in evidence that other 
peox)le coming to the village also exer- 
cised it. It may he noticed that the 
ground of appeal before the learned 
J udgo in second appeal on this matter 
\vas not that the body was indefinite 
because it included persons of other vil- 
lages, but that: 

“such an inclofinito and uncortain body of per- 
sons as tho inliabitants of a village cannot bavo 
a customary right to make a particular uso of a 
particular thing in respect of property which 
does not belong to them.” 

It has not been attempted to argue 
before us hero that the inhabitants of a 
particular village are not a sufficiently 
definite bodv of individuals for this pur- 
pose. When they claim as such a body 
it is immaterial whether persons, with 
or without right, exercise a similar cus- 
tom. The villagersonly ask to have their 
own right declared. The main ground re- 
lied on in sux^port of the learned Judge s 
decree is that whatever tho villagers 
might do cannot bind tho jenmi sine© 
the Iversons who have been in possession 
of the property have only been limited 
owners under him and have been vil- 
lagers themselves. In this connexion ifc 
is to be noted that no case of permissiv© 
user was over sot up nor was there any 
issue on the point so that the analogy of 
permissive user to a person to take water 
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from a tap in a private compound, which 
the learned Judge applies to the act of 
the villagers bathing in the tank, does 
not seem to be in point. 

With regard to the jenini in this case 
Mr. Eamachandra Ayyar for the appel- 
lants states that the learned Judge has 
misrepresented him in saying that he 
met this objection by saying that one of 
the anandravans was aware of the user 
and therefore the Sthanam must be 
taken to have been cognizant of what 
was going on. The person alluded to 
is P. W. 9. At the time of the institu- 
tion of the suit he was karnavan, not an 
anandravan, and he has now succeeded 
defendant 3 as Sthani. Defendant 3, the 
Sthani at the time the suit was insti- 
tuted, denied the plaintiff’s claims and 
put in a written statement accordingly. 
He died and was succeeded by defen- 
dant 24 and the latter gave evidence in 
his capacity as Sthani as P. W. 9. He 
fully supported the plaintiffs’ claims. 
He stated that he has been witnessing 
the custom claimed for 72 years. In the 
second appeal he had in turn been suc- 
ceeded by respondent 46 in that appeal 
who no doubt supported the appellants’ 
side in that appeal. 

We agree that when P. W. 9 as repre- 
senting the Sthanam gave evidence sup- 
porting the plaintiffs’ case he must be 
held to have impliedly revoked the 
written statement of defendant 3, his 
predecessor. At any rate that wTitten 
statement is of no avail in the face of 
his evidence. That answ^ers the objec- 
tion that the custom established against 
the limited owners will not bind the 
Sthanam. The Court of first appeal 
found as a fact that the uses were made 
openly to the knowdedge of the jenmi as 
well as the kanomdar.” The injunction 
seems to have been granted against de- 
fendant 1 only because he was the person 
principally objecting. In the result this 
Letters Patent Appeal is allowed with 
costs. The decree of the first appellate 
Court will be restored with the excep- 
tion that the words “grazing cattle” in 
Cl. (a; will be omitted. As all the 
defendants or their representatives in 
interest are before us the decree will also 
be altered by including them with defen- 
dant 1 in 01. (a) of the decree. Cl. (b) 
will stand. The appellants will recover 
costs of this appeal, but as they failed 
in their claim to grazing in the second 


appeal, and have given it up here, eaci> 

side w^ill pay its owm ccsts in the lower 
Courts. 

P.R.S./K.s. Appeal allowed, 
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Curgenven, J. 

Narap2)a Naicken — Appellant. 


Hancjasami 
Respondents. 
Appeal No. 


v. 


Naicken and another 


132 of 1928, Decided on. 
23rd November 1932, against order of* 

Dist. Judge, Coimbatore, D/- 6th March 
1928. 

Civil P. C. (1908), S. 13 — Ex parte decree 
of foreign Court passed without jurisdictioia. 
— Decree transferred to British India for 
execution — Application in foreign Court to. 
set aside decree —Decree is nullity and con- 
tinues to be inexecutable in British India — 
Execution. 

An ex parte decree was passed by a foreign 
Court and it was transferred to British India 
for execution. The judgment-debtor applied to 
the foreign Court to set aside the decree, but it 
was dismissed and the execution was sought to 
be continued in British India on the ground 
that even though the decree was passed without 
jurisdiction, by the judgment-debtor’s applying 
to set aside the decree, there was a submission 
to jurisdiction and that the decree was valid. 

Held: that the decree was a nullity as the 
submission was not only made subsequent to the 
decree, but that it was also not voluntary and 
that it continued to be inexecutable in British 
India! A, I, P. 1927 Pali 200j Giiiciy'd v. Tj& 
Clermont and Donner, (1914) 3 K. B. D 145* 

A. I. B. 1931 All. 689; 22 Cal. 222; 39 Mad. 24 
and Voinet v. Barrett, (1885) 55 L. J. Q. B. 39, 

[P 394 C 2 ; P 395 G 1, 23 

T. ilZ. Krislinaswam'i Ayyar and K, 
Balasuhramania Ayyai — for Appellant. 

K. Bhasliyam Ayyangar and F. (7. 
Veeraraghavan — for Respondents. 

Judgment, The appellant holds a 
money decree passed ex parte against- 
the respondent by the Court of the Dis- 
trict Munsif of Quilon. It was trans- 
ferred to the Court of the District Munsif 
of Tirupur for execution and the judg- 
ment-debtor was arrested. An applica- 
tion by him for his release on security 
for the purpose of getting the decree set 
aside w^as granted and he thereupon ap- 
plied to the Quilon Court to set aside 
the ex parte decree. In that application- 
the Quilon Court ordered an interim- 
stay, but eventually dismissed it for de- 
fault and intimated to the Tirupur Courk 
that it might proceed with the execution. 
Thereupon the judgment-debtor filed an 
application to set aside the order of 
arrest and dismiss the execution petition 
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on tlie .qrounrls that the foreign Court 
liad no jurisdiction to pass the decree 
against liiin and that ho had not sul)- 
niitted (o it. The District Munsif dis- 
jniS'Cd tiie application on the ground 
that although the decree, being passed 
%vithout jurisdiction, was a nullity, yet 
the jiulgrnont. debtor liy applying to have 

it set aside h.as made a voluntarv sub- 

& 

mission to tlio Court. The learned Dis- 
trif:t Judge has ditfered from the District 
]'>runsif on this latter point, holding that 
in t'ne circumstances of the ease the 
judgmen t-del)tor must ho held to have 
acted under compulsion. 

The first point that arises for consi- 
dci’afinn in my view is wliether a decree 
passed without jurisdiction can he vali- 
dated by sulnnission, not in the suit 
itself and before the decree was passed, 
hut after the dccree_had come into exis- 
tence. It is contended that if the decree 
at the time when it was passed was a 
nullity, no subsequent action on the 
X'lart of the judgment-debtor can have 
validated it. Tliis point has been con- 
sidered by the learned District Judge, 
wiu) has followed a ruling in Uari Singh 
V. Miihnrndd Said (l). That too was a 
case wlicre, after the decree had been 
passed ox parte, the defendants applied 
to liave it set aside. The passage in the 
judgment relating to this point is to he 
found at p. 92. The learned Judges re- 
cognize that proceedings to set aside an 
ex parte decree cannot he said to he pro- 
ceedings in tlio suit, the argument hav. 
ing been addressed to them that the sub- 
mission to jurisdiction must he in the 
suit, l)ut they think that when the de- 
fendants applied to have the ex parte 
decree set aside they must ho liold to 
have been ready to accept tlie decisions 
of tlio Courts of that foreign territory, 
provided always that they were not 
opposed to natural justice, etc. They 
thonisolvos think that this is a curious 
result, hilt that it seems to follow from 
the decisions upon the ]ioint. The only 
decision actually cited is Guiard v. 
Clennont and Ponner (2), and I have 
not 1 ) 0^11 able to discover tliat it attoids 

any authority for this view. 

The case related to an action brought, 
in tho Tribunal ('f Cominorce of the 
Seine, in France. Tho defendants, _wlm 

1. A I [I P.)'27 Tiiih 200=102 I C 62’^=S LaU 51. 

2. (lOM) K 11 lir)=:8:l LJ K 11 1107 — 30 
'J' h U 511=111 L T 203. 


were in England, declined to appear or 
to take any part in the proceedings and 
in the ordinary course judgment by de- 
fault was passed by that Court. The 
plaintiff upon this obtained who^t was 
equivalent to an attachment order of 
money at the credit of the defendants in 
a French Bank, whereupon the defen- 
dants applied to the Tribunal of Com- 
morco to have the default judgment set 
aside, and tho Court actually did set it 
aside. Tho plaintiffs however appealed 
and obtained judgment in their favour. 
That appeal judgment was what was sued 
upon in England, and, as Lawrence, J., 
points out on p. 155, it is clear that it 
was a judgment to which the defendants 
were parties and in which they took the 
chance of obtaining a decision in their 
favour. This case does not seem there- 
fore to afford support to the proposition 
that a judgment passed without juris- 
diction can by subsequent submission to 
tho Court become executable in British 
India. Tlie learned Judges who decided 
Sheo Tahal JRavi v. Binach Slmhul, 

A. I. R. 1931 /]//. G89, seem to have been 
inclined to take the same view. They 
extract from Dicey’s Conflict of Laws 
rules regarding jurisdiction in actions in 
personam. So far as it relates to this 
topic the rule is as follows: 

“Whore the party objecting to tho jurisdiction 
of the Courts of such country has, by his own 
conduct, submitted to such jurisdiction, i, e., 
has precluded himself from objecting thereto: 

(a) by appearing as plaintift in the action, or 

(b) by voluntarily appearing as defendant in 
such action without protest; or (c) by having ex- 
pressly or implicitly contracted to submit to tho 
jurisdiction of such Court.” 

As Sulaiman, Ag. C. J., remarks, it 
would seem that the submission to the 
jurisdiction must bo to the foreign Court 
itself and probably before the judgment 
is pronounced; for if there was no such 
submission the judgment is a nullity. Ini 
tho present case tho alleged suhmissionj 
took place not only after the judgment 
was pronounced, but aftor tho execution 
petition had been lilcd and to some 
extent acted upon. If the decree was, 
at the time when it was passed, an abso- 
lute nullity, I do not think it can seri- 
ously bo conbondod that it can have been 

subsequently and retrospectively clothed 

with jurisdiction by any such action as 
the judgment-debtor took in this case. 
Uv T M. Krishnaswami Ayyar has at- 
tomptod to argue that it was not aa 




1933 


Palani V. Sevugan Chetty (Cornish, J.) Madras 395 


absolute nullity in the sense that it no- 
where had any validity; for it was a good 
enough decree within the Travancore 
State. I do not think tliat circum- 
stance makes any difference to the view 
which should be taken of it in British 
India. I may quote Lord Selborne who, 
delivering the judgment of the Privy 
Council in Gitrdyal Singh v. Raja of 
Faridkot (3), said: 

In pcrsonoil 3;Ctioii ji clGcrG© pro“ 

pounced in absentGin by a Foreign Court, to the 
jurisdiction of which the defendant ha.s not in 
any way submitted himself, is by international 
law an absolute nullity. lie is under no obliga- 
tion of any kind to obey it, and it must be re- 
garded as a mere nullity by the Courts of every 
nation,^ except (when authorized by special local 
legl^lation) in the country of the forum b}* which 
it was pronounced.” 

I would accordingly hold that the 
docree in this caso continues to be a 
nullity and therefore inexecufcable in 
IBiitish India. On the further point, 
whetlier, if the judgment-debtor’s action 
amounted to a submission, that submis- 
sion was voluntary, I am inclined to 
agree with the conclusion of the learned 
District Judge. I do not find much of 
assistance in the case-law upon this 
point. It has been held that submission 
IS not voluntary if the appearance is 
made only to save property which is in 
the hands of a foreign tribunal: see 
Veeraraghava Ayyar v. Muga Sait (4), 
which follows the English case of Voinet 
V. Barrett (5). It does not necessarily 
follow perhaps that where in pursuance 
of such a decree execution is taken in 
Dritish India and some constraint im- 
posed upon the judgment-debtor there 
the submission cannot be voluntary. But 
if to a voluntary act” is attached the 
ordinary meaning of an act done of a 
man s own free will and without con 
straint, it is difficult to bring the res- 
pondent’s action in resorting to the 
Quilon Court into this category. It may 
0 true^ that he could have taken the 
alternative course of pleading that the 
ecree was without jurisdiction, but if, 
as we must suppose, he was ignorant that 
this course was open to him, such ignor. 
anco does not, in my view, make his re- 
course to the Quilon Court any the more 
voluntary. He must have supposed that 
the only alternative to undergoing a 

3- a^95) 22 Cal 222=21 

4. (1916) 39 Mad 24=26 I C 287. 

<5. (1885) 65 L J Q. B 39=34 W R 161. 


term of imprisonment was to challenge 
the decree as he did, and since he acted) 
under pressure of this prospect I cannot 
hold that his appearance before the 
Quilon Court was in the nature of volun- 
tary submission. I accordingly agree 
with the lower appellate Court and dis- 
miss this second appeal with costs. 

/ 

P.R.S., K.s. Appeal dismissed. 
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Cornish, J. 

Palani Chetty — Defendant — Peti- 
tioner. 

V. 

A.E.S. V. Sevugan Chetty — Plaintiff — 
Despondent. 

Civil Eevn. Petn. No. 1433 of 1929, 
Decided on 2nd December 1932, from 
docree of Temporary Sub-Judge, Deva- 
kottai, D/- 25th March 1929. 

Civil P. C. (1908), O, 7, R. 6— PI ca of ex- 
®nfiption from limitation — Ne\y grounds of 
0 xcm ption cannot be allowed to be proved 
without amendment of plaint — Pleadings. 

Order 7, R. 6, is a rule of pleading. It makes 
no exception to the general rule that a plaintiff 
must plead the facts on which he relies for his 
case. If a party is advised that his pleadings 
are defective the remedy is amendment by leave 
of the Court. \\ here a plaintiff pleads exemp- 
tion from limitation on a certain ground, he 
cannot be allowed to prove such exemption from 
limitation by other grounds not taken in the 
pleadings. He can do so only after amendment 
of the pleadings : Case Haw revieired . 

[P 396 C 2] 

Judgment. Defendant is the peti- 
tionei. He w'as sued on a promissory 
note. The plaintiff s suit was filed after 
the expiration of the prescribed period 
of limitation. He accordingly, in pur- 
suance of O. 7, D. 6, Civil P. C., stated 
in his plaint the ground on which he 
claimed exemption from the law of limi- 
tation. The ground was that there had 
been a part payment towards principal 
and interest on 15th June 1925, by. - the 
defendant “as per Yaddichittai filed here- 
with.” Some months later it apparently 
occurred to the plaintiff or his advisers . 
that the ground alleged in the plaint 
could not Idc relied on, and an applica- 
tion was made to amen 1 the plaint by 
averring payments on later dates by the 
defendant towards interest. The applica- 
tion was opposed by the defendant as 
out of time, and the application to 
amend was withdrawn. As a matter of 
fact, the payment pleaded w^as found to 
have been made towards principal, and 
as the fact of payment did not appear in 
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tlie hanflwri fcin^ of tho Gefenilant as ro- 
qiiire.l Gy S. 20 , Lirn. Act, it did not 
avail to L'ive a fresh start 11115 point for 
limitation. But the Subordinate Jnd^e, 
following certain cases, which will be 
relerred to presently, allowaul tho plain- 
tili to prove tho later payments towards 
interest, notwithstanding that tiiey had 
not been pleaded in tho jilaint as a 
ground of excrniition fmm tho law of 
limitation, and decreed the plaintiif’s 
suit. 

fn Joqeslncar lioy v. Rtij Narai 71 
(i) a Bench of three Judges held 
that the 'plaintilf who ])leade<l acknow'- 
ledgrnent of a |)articular debt as an 
e.\om[)tion from the rjirnitation Act, was 
debarred by S. 50, Civil B. C., (corres- 
ponding to O. 7, ii. G) from i)roving an- 
other acknowledgment at a later date. 
But tho Court indicated that tho plain- 
till inigiit got over the dilliculty by ob- 
taining leave to amend bis plaint. The 
decision w^as criticized by Beaman, J., in 
Yakzih Ehralihii v. liahirnatbai ( 2 ). In 
that case the plaintiff alleged in his 
plaint that tho defendant being an exe- 
cutor of his deceased creditor, there 
could ho no bar of limitation. At tho trial 
plaintiir sought to establish that the de- 
fendant w'as an express trustee within 

S. 10, Lim. Act. The learned Judge said; 

“It seems to rno that when a plaintiff does 
satisfy tlio requirements of S. 50, Ci\il B. G., by 
statin" what is in liis opinion the ground upon 
which he intends to get over the bar of limita- 
tion, ho ought not to be precluded from taking 
another and not inconsistent ground should ho 
be liter advised that the latter is the true 
ground.” 

This opinion wuis apT^rovod in Nista- 
riiii ])cli V CJiandi Ihisi J fcbl (3). But 
the Court proceeded to show that the 
proper course would ho for the plaintifT 
to apply for leave to amend tho plaint. 
Ileferring to 0.7, R. G tho judgment says: 

“J'ho di.scrction of the Court in the matter of 
grantiiig or rcfiising an application for amend- 
ment of tho plaint cannot he restricted by an 
inflexible rule of law. It inu^t Ic decided on tho 
circumstances of each individual case whether 
such ai^plication sliould bo granted or not.” 

In other w'ords O. 7, R. G did not 
stand in the way of an amendment of the 
plaint. In llivgii Aliah v. Haranha 
Chandra (J) the judgment, as in the 
prior case, was delivered by INTookerjee, J. 
It cites Yakub Ihrahini v. Rahiviaihai 

"Tr(B)07r3T(kiri05=M gAv'n Ygs. 

2. (BJOS) 10 horn h H 340. 

3. (1910) RIG 788. 

4. (1910) 8 I G 81. 
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( 2 ), and Ni slat ini Vcli v. Chandi Baa 
Debi ( 3 ) as authority for the proposition 
that if the plaint sliows the ground of 
exemption, O. 7, R. G is satisfied and the 
plaintiff ought not to ho precluded from 
taking aiifither and an inconsistent 
ground. Tiiis ruling w'as adopted in Par- 
vieshri Das v Fakiria (5) by the Lahore 
High Court, though tho point actually de- 
cided was that a plaintiff -who has not 
pleaded a special ground of exemption 
might nevertheless take advantage of an 
admission made by the defendant in his 
writen statement. 

The learned Subordinate Judge in the 
present case has, quite reasonably, under- 
stood the twa) cases last cited as laying 
down that if a plaintiff pleads a ground 
of exemption, which may be a had ground 
hut sunicioiit for the purpose of saving 
his plaint from rejection under O. 7, 
R. 11, he is free to urge any other ground 
at the trial wdthout the necessity of 
amending his plaint. I do not agree with 
this view' of O. 7, R. G. It is not 
tho view’ taken of it in Jogesbwar Roy v. 
Raj Narai n Mittar (l) or by this High 
Court in Jagannadha Row v. Seshayya 
(G) and Morudai Mnthirian v. Chinna- 
kannu M uthirian (7). O. 7, R. 6 is a 
rule of pleading. It makes no exception 
to the general rule that a plaintiff must 
plead the facts on w’hich he relies for 
his case. If a party is advised that his 
pleadings are defective the remedy is 
amendment l)y leave of the Court. I 
can see no reason why a different consi- 
deration should apply to a plaintifl wJio 
w’islios to throw over the ground of ex- 
emption i)leaded and to put forward 
some other ground of exemption wdiich 
ho has not ])leadod. In my opinion, the 
plaintiff ought to have applied for leave 
to amend his plaint, and should not have 
been allowed to give evidence of the 
other ground of exemption w’ithout such 
leave having been given. No applica- 
tion for leave to amend w’as made at the 
trial, and as already stated, tho previous 
application w’as withdrawn by the plain- 
tiff. The suit ought therefore to have 
been dismissed as barred by limitation. 
This petition is allowed and the decree 
of the Sub- Judge wdll ho set aside, with 
costs here and in tho Court below. 

P.R.S./k.S. Pe titioner allowed* 

6. A I K 1922 Li\h 2.30=00 I C 772=2 Lah 18’ 
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CURGENVEN AND SUNDARA:\I 

Chetty, JJ. 

Haj^i Thavihiran — Plaint ift’ — Appel- 
lant. 

V. 

Arunagiri Thambiran and others — 
Defendants — Eespondents. 

Appeal No. 344: of 1926, Decided on 
3rd January 1933, from decree of Sub- 
Judge, Chingleput, in Pauper O. S. No. 27 
of 1924:. 
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was cited in Gopalasavii Chettiy. Aruna^ 
challam Chetti (l) and had carefully 
perused that earlier case he would have 
discovoied certain propositions which 
would have made him hesitate to decide 
the moJter as he did. In that case, to 
which the learned Judge Muthuswami 
Iyer, J., was a party, the fact is re- 
cognised that an illegitimate son does 
not become a coparcener by birth. But 
a consideration of the texts shows that 
where the father 


Eaju V. Arunagiri (Curgenven, J.) 


^ Hindu Law — Sudra — Inheritance — Iliegi- 
timateson is coparcener with legitimate sons 
after death of putative father and entitled to 
8ue for partition. 

An illegitimate son of a Sudra becomes a co- 
parcener with the legitimate sons on the death 
of his putative father and there being no colla- 
terais involved, is entitled »to sue for partition 
irrespective of « the fact whether the property 
left b}" the father is ancestral or self-acquired : 
Case law reviewed, [p 397 G *2; P 398 C 1] 

K. Rajah Ayyar — iov Appellant. 

C. Veeraraghava Ayyar—iox Eespon- 
dents. 

Curgenven, /.—The learned Subor- 
dinate Judge has decided this case 
against the plaintiff upon a preliminary 
point and it is unfortunate that the 
argument upon this point proceeded ex 
parte, because the consequence was that 
a clear current of decisions contrary to 
the position taken up by the lower Court 
was not brought to its notice. The suit 
was brought by the illegitimate son of a 
Sudra against the legitimate sons and 
other descendants for partition of the 
family property, and the preliminary 
question which arose was whether in the 
circumstances of the case, there being 
no collaterals involved, such a suit 
would lie. The lower Court has referred 
only to two cases and there is an essen- 
tial distinction between those cases and 
the present case, namely, that they both 
related to families in which collaterals 
existed. Gopalasami Chetti v. Aruna- 
challam Chetti (l) accordingly is no au- 
thority for the proposition which the 
preliminary issue raises in this case, nor 

Mad 261 which followed that case and 
which was taken to the Privy Council 
as T ellaiyappa Chetty v. Natarajan (2). 
But if the learned Subordinate Judge 

bad observed that Ranon v. Kandoii (3) 

1. (1901) 27 Mild 32. 

2. A I R 1931 P C 294=134 I C 10^4=*^ 

I A 402=55 Mad 1 (P C). 

' 3. (18S5) 8 Mad 557. 


has disd ‘vibbakta’ or separated, there can be 
no question that the right of the illegitimate sou 
extends not only to his father’s acquisitions, but 
to ancestral property which may have come to 
the father’s hands (page 531).” 

On the next following page it is 

expressly stated that the claim of the 

illegitimate son to a half of tlie son’s 

share, which claim he could make if 

there were no collaterals, cannot be 

sustained against the undivided brothers 

of the father, and on p. 563 an attempt 

is made to show why this should be so, 
namely : ’ 

that the property of a father separated from 
his brothers may well be subject to discharge an 
obligation to which it would not have been sub- 
ject in the hands of unseparated brothers.” 

The lower Gourt has adopted the view 
that it would only be the father’s self- 
acquired property which would be liable 
to a claim of this description, but the 
whole course of authority not only of 
this Court but in Bombay and in Cal- 
cutta is contrary to that position. To 
take the earliest Bombay case, which 
was a Full Bench case Sadu v. Baiza 
(4}, it was held that on the death of the 
father an illegitimate son and a legiti- 
mate son form a coparcenary between 
them and take the estate jointly as such 
with rights of survivorship, although the 
illegitimate son would only take a half 
of what he would have been entitled to 
if legitimate. This case was followed re- 
cently in Sakharam v. Shamrao, A, J. B. 
1932 Bom. 234, a case which is especially 
instructive here because there the father 
had already given his self-acquired pro- 
perty to the illegitimate son and after 
the father’s death the illegitimate son 
sued the legitimate son for a share in 
the family property. Accordingly that 
was a case which dealt specifically with 
the right to. a share in the family pro- 
perty. In Joqendr Bliupati v. Nitya- 

4. (1879) 4 Bom 37 (F3). 
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nand Man Si lujli {a), ^ Privy Council 
caso, tlie same tliooretical principles are 
reco^’niscd, followiji^^ the text of the 
^rir:i!vsh:ira, that on iiloLjitimato son has 
no rii^ht hy hirth l)ut receives what lie 
ho-''S accord ii)i[; to his father’s pleasure; 
hut that after tlie death of the father 
he l)ecoines a coparcener and that the 
Ici^itiinato brotlicrs liave to ^ivo him his 
due sh ire. In this Court the caso of a 
family witli no collatei'als has been di- 
j’octly dealt with in T ha a gain PiUai v. 
Snppa P/I la i (h), and there aj^ain wo 
find it laid down that the text states 
that when the father is alive, the illegi- 
timate son takes his share hy his (tiio 
lather’s) choice, hut directs that after 
tlie father’s death his legitimate sons 
should give him moiety of a son’s share, 
and again : 

“ It was nowhere hold that he was entitled to 
the share allotted to him only by the choice of 
his legitimate brother, and that he could not 
recover that share by insisting on partition.” 

In KaruppaiDian Cheiii v. Bulokam 
Chetti (7), it is expressly stated that the 
text which forms the authority upon this 
point docs not refer alone to the self- 
acfiuired property of the father. There 
are a number of other cases in wliich the 
law has l)een stated in similar terms. 
We need only refer to liavialingcu 
JMuppan V. Pavadai Goundan (8) and 
Annayyan v. Chinnati (9), and we do not 
think that any views contrary to this 
consistent body of opinion can be ex- 
tracted from the Privy Council judgment 
in Vcllaiyappa Chetty v. Naiarajan (2). 
In fact it embodies a survey of the law 
laid down hy the Judges of this and the 
other Courts in India and clearly agrees 
with the conclusions so arrived at. We 
must accordingly allow this appeal, set 
aside the decree of the lower Court, 
janswer the issue (No. l-o) in favour of 
itho plaintilT and remand the suit for 
disi)osal upon the remaining issues. The 
Icontesting respondents (defendants 1 to 
3) will pay the appellant’s costs in this 
a])pcal. Costs in the Court below will 
al)ido tbe result. 

r.u.s /K.s. Appeal allowed. 
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1\Iai)Havan Nair and Jackson, JJ. 

P. K. Krishna/nurthy Chettiai — Ap- 
pellant. 

V. 

K, S. .1. S. Sathappa Chetiiar and 
oth ers — Pcs ponden ts . 

Appeal No. 18*2 of 1920, Decided on 
1st December 1932, against decree of 
Hui)- Judge, Kumbakonam, in O. S. No. 
25 of 1924. 

^ Transfer of Property Act (1882), S, 92 
— Subrogation — Mortgagee paying off prior 
mortgage is entitled te subrogation whether 
he knows of existence of subsequent mort- 
gage, or not . 

Whoro a mortgagee pays o2 a prior mortgage, 
tbe presumption is that ho intends to keep that 
mortgage against all subse.^neut mortgages. This 
presumption is a general one and is not restrict- 
ed by the question whether the man who makes 
the payment knows of the existence of the sub- 
sequent mortgage or not and such payment 
cannot be considered to bo a payment made on 
behalf of the mortgagor : 10 Cal 1035 (PC) ; 

8 Mad 24G ; A 1 Li 1928 Mad 703 and AIR 

1920 Mad 941, Bel. on. [P 399 C 1] 

K, Rajah Ayyar and V. Ramasami 

Ayyai — for Appellant. 

K, Bashyain Ayyangaj for Pespon- 

dents. 

M adhavan Naivy J, Defendant 3 is 
the appellant. The question for deci- 
sion ill this appeal is whether he is en- 
titled to the right of subrogation to the 
extent of Ps. 1,181-12-7 the balance of 
consideration on the first mortgage 
wdiich be has paid off. The facts aro 
these: The suit property was subject to 
four mortgages. The 1st mortgage is 
dated 20tli November 1918. Defendant 
3, has paid off tho balance of the mort- 
gage debt, namely, 1,181-12-7. The 
2nd mortgage is dated 22nd April 

1921 and tho mortgagee under it is the 
present plaintiff. Tho 3rd mortgage 
with which wo are not concerned is 
dated 30bh November 1921, and the 4th 
mortgage dated 18th January 1922 is in 
favour of defondant 3, tho appellant. 
Under this mortgage ho had to pay 
from out of tho consideration the 
balance of tho 1st mortgage. Ho paid 
it on 19th January 1922. At that time 
ho did not know of tho oxisionco of the 
plaintiff’s mortgage and when ho came 
to know of it he prosecuted defendant 1 
for “cheating.” In tho circumstances 

tho appellant claims that he is entitled 
to tho riglit of subrogation as agains 
tlio i.laintiiT to tho extent of Jiho “'ovt- 

gage debt which bo has paid oil. lo 
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lower Court disallowed the contention. 
The question has been dealt with in 
para. 11 of its judgraent. The learned 
Subordinate Judge says: 

I do not think that an encumbrancer who in 
pursuance of the agreement between tlie mort- 
gagor and the mortgagee pays a portion of the 
mortgage money towards a prior mortgage is en- 
titled to priority or subrogation of the prior 
mortgage rights,’* 

Apparently the learned Judge treated 
defendant 3 as an agent of the mortga- 
gor in paying off the balance of the 
mortgage debt and therefore he thought 
that the payment was on behalf of the 
mortgagor and not on behalf of himself. 
This ground of his decision is not tena- 
ble at all. In fact Mr. Bhashyam 
Ayyangar for the respondents did not 
base his argument on this principle. His 
argument is this: That at the time 
when the payment-was made defendant 3 
did not ^know of the existence of the 
plaintiff’s mortgage and therefore it 
cannot bo presumed that he intended to 
keep the 1st mortgage as a shield 
against the 2od mortgage of the plain- 
tiff. It appears to us that the question 
is a very simple one and has been de- 
cided once for all by the Privy Council 
in Gohuldas Gopaldas v. Rambaksh (l) 
In that case, their Lordships pointed 
out that a man having a right to act in 
either of the two ways, that is, either 
to extinguish or keep alive a mortgage, 
shall be presumed to have acted accord- 
ing to his interest. In this case the 
presumption _ should be that when the 
appellant paid off the prior mortgage he 
intended to keep that mortgage against 
all subsequent mortgages. But Mr. 
Bhashyam Ayyangar contends that the 
presumption should be held not to ai’ise 
because ho did not know at that time 
that the 2nd mortgage existed. But 
the knowledge of the existence of the 
2nd mortgage is not a material con- 
sideration in pleading the presump- 
^3 has been held in Gangadhara 
V. Sivarama (2). In that case the 
yarned Judges referred to the casein 
Gokuldas Gopaldas v. Rambuksh (1) and 
treated the presumption as a general one 
the operation of which is not restricted 
by the question whether the man who 
naakes the payment knew of theexistenee 
of the subsequent mortgage or not. The 
same conclusion w as arrived at in' Audi 

1. (1884) 10 Cal 1035=:H I A 12G (PCI 

2. (1335) 8 Mad 246. ■ 


Thevan v. Nagayasarai Cliettsar (3). In 
Gliidavihayavt Idada^i v. HI, HagcJi dy„ 
ayya (4), it was held that a payment 
made by the subsequent mortgagee in 
discharge of a prior mortgage debt can. 
not be considered to be a payment made 
on behalf of the mortgagor. These three 
decisions dispose of the ground on which 
the lower Court’s judgment is based, and 
also the contention urged before us by 
Mr Bhashyan Ayyangar. We tlierefore 
set aside the decree of the lower Court 
and declare that the appellant is entitl- 
ed to get priority over the plaintiff’s 
mortgage to the extent of the balance of 
the consideration which he has paid off 
with lefeience to the 1st mortgage, 
that is, the sum of Rs. 1,181-12-7 to- 
gether with interest. The case will be 
remanded to the lower Court for passin^^ 
a final decree giving the appellant priot 
rity in the manner indicated above. The 
appellant is entitled to costs here and 
in the Court below with respect to the 
amount on which he has succeeded. The 
Court-fee will be refunded. 

P .R.S./r.k. C a s e rem anded, 

3. A I R 1U28 Mad 703=111 * 

4. A I R 1920 Mad 941=53 I C 813. ' 
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Walsh, J. 

G ovijida P cid ciyQcJi i Appellant. 

V. 

Vein Murugayya Chettiar and another 
— Respondents. 

Appeal No. 168 of 1930, Decided on 
IVth January 1933. against order of 

Dist. Judge, Negapatam, D/- oth March 
1930. 

(a) Civil P C. (1908), Ss. 100 and 151 — 

c P proceedings 

under S. 151 — Appeal and second appeal 
lies. 

If a Court is approached in execution under 

S. 151 and passes an order there is an appeal 
and a second appeal :A I R 1924 Mad 778. Rel. 
on. [p 4 QQ Q 21 

(b) Civil P.C. (1908), S. 151-SaIeheldinI 

contravention of express order of Court 

Court can set aside such sale under S 151 

Where an execution sale is held in contraven- 
tion of the express direction of the Court the 
Court has iuherent juri-sdiction to set aside the 
sale without any application by the judgment- 
debtor under O. 21, R. 90; AIR 1924 All 446* 
15 7C 53; S C L J 29 and A I R 19-^2 La/t 238^ 
Dist ; A I R 1931 Lah 344 and A I R 1923 Mad 
635, Rcl on, 4 qj^ q 

G, A, Seshagiri Sastri — for Appellant. 

S, Eajaraman — for Respondents. 

Judgment, — In this case the auction- 
purchaser is the appellant. He got a 
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decree which on the date of sale amounted 
to Us. 2,127 odd. The judgment-debtor 
was an undivided member of a joint 
Hindu family entitled to an undivided 
one-fifth share in the family property. 
At the re^piest of the appellant the pro- 
perty which was the total property of 
the family was divided into two lots for 

sale. 

The Court had given standing instruc- 
tions that in Court sales no bid was to 
be finally accepted before tlie Court had 
sanctioned it. The District Munsif had 
also informed the Dy. Nazir, who con- 
ducted tiio sale that in this sale he 
should not sell more tlian would realize 
the decree amount. The first lot \ya3 
valued at about 11s. 94f). It had a usu- 
fructuary mortgage on it for Ks. 400. It 
was put up for sale first and the decree- 
holder purchased it (or 11s. 950. Then 
the second lot was put up and he pur- 
chased this for 1\S. 2,275. N\ hen the 
Dy. Nazir brought the papers to the 
Court in the evening for confirmation he 
told the District ]\Iunsif that the bids 
had fetched more than the commis- 
sioner’s valuation; but he did not inform 
him that the bid for the second property 
was enough to cover the decree amount. 
The District Munsif not realizing this 
confirmed both bids. The decree- holder 
paid the balance of about Rs. 1,000 duo 
into Court on the same day and on the 
riext day the District Munsif discovered 
his error. Tlio judgment-debtor Rama- 
sami Clietti had died by the time of the 
sale and his legal representatives were 
his two sons, of whom one was said not 
to be in British India. 


On a notice by Court the other son 
appeared and said he was willing that 
the sales of both the lots should bo set 
aside and at least that that of lot No, 1 
should be set aside. The District T^Iunsif 
asked the appellant to put in a counter 
petition which ho did stating that the 
sale of both lots should bo confirmed. 
The District IMunsif under S. 151 set 
aside the sale of lot No. 1 and confirmed 
that of lot No. 2. Appellant filed an 
appeal to the District Judge who con- 
firmed the order. 


Against this ho has put an appeal 
and a Civil Revision Botition to this 
Court. thoro is a Civil Revision 

Petition it is immaterial whether an 
appeal lies but Jackson, •!., \\o\d\i\AJcsJiia 


Pillai v. Govindara] hIu Chetti (l) that 
if a Court is approached in execution 
under S. 151 and passes an order of this 
kind there is an appeal and a second 
appeal, and in this very case he directed 
the Civil Revision Petition to be put 
up with the appeal. 

The sole ground taken by the appel- 
lant is that as there w’as no application 
by the judgment debtor under O. 21, 
R. 90, Civil P. C., to sot aside the sale 
for the irregularity the Court had no 
power to do so under S. 151, He relies 
on the general principles stated in Faii^ 
chanom Sivglia Hoy v. Dioarka Nath 
Boy (2), Gopal Chandra Mnkerji v. No^ 
ioJjarkundu (3), Ahdnl Karim v. Allaha- 
bad Bank Ltd. (4) and Jeshi Shib Pra- 
kash V. J inglmria (5), that S. 151 is only 
applicable where there is no remedy 
prescribed by the Code. Panchanam 
Sinyha Boy v. Dioarka Nath Boy (2) 
does not help appellant at all. In Gopal 
Chandra Mukerji v. Notobarkundu (3), 
the order under S. 151 was upheld ; in 
Joshi Shib Prakash v. Jinghnria (5) the 
party wilfully neglected to avail himself 
of the remedy open under the Code. I 
think the authorities are clear that the 
Court can, where its orders have not 
been carried out, and it has been misled, 


correct its own error. 

The only cases quoted for the appel- 
lant which seem to me to bear at all on 
this matter are Moiilvic Abdul llyc v. 
Macrae (0), and that case seems to bo 
really against him. There a Subordinate 
Judge had in execution ordered the sale 
of several factories in different lots. The 
District Judge then removed the execu- 
tion proceedings to his own Court and 
ordered that the factories should all be 
sold as one lot. It was held that the 
District Judge had no power to call up 
the execution proceedings to its own 
Court or to pass the order ho did, that 

the judgment-debtor bad suftered mate- 
rial injury in consequence, and the 

learned Judges set aside the sale under 

S. 256 which corresponded to^O. 21, 
R 90 The decision was in 18/5 long 
before S. 151 had been introduced in the 
Code of 1908, though the oxistenc^^ot 


1. AIK 1024 Alad 77S=i>4 1 C 075. 
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such a power in the Court had been re- 
cognized. The other case, Satia Nand 
V. Jhangi Bam, AJ.B. 1932 Lahore 238, 
quoted for the appellant is not parallel. 
In that case a judgment-debtor who 
made an application under 0. 21, R. 89, 
to set aside a sale did not deposit the 
5 per cent required, and the Court under 
S. 151 made an order setting aside the 
sale* It was held that it had no power 
to do so. There was no question there 
of the power of the Court to rectify its 
own mistake. On the other hand there 
are several cases which are clearly in 
respondents’ favour. In Mid Baj v. 
Biira Mai (7) it was held that 

when the Court is empowered to make an order, 
it has inherent jurisdiction to see that the order 
IS carried into effect. When therefore an execu- 
tion sale admittedly contravened the express 
direction of the Court then the Court cun suo 
motu set aside the sale under S. 151.” 

That case exactly applies here. Then 
there is Bo ghavacliariar v. Murugesa 
Mudali (8), quoted by both the Courts 
below. It was sought'to distinguish this 
case by saying that there the conceal- 
ment was a fraudulent one by the pur- 
chaser; but I do not think that this is 
sufficient to make inapplicable the prin- 
ciple laid down by Schwabe, C. J., there 
about 

‘‘nondisclosure to Court of relevant facts un- 
known to the Court and which there was a duty 
to bring before the Court” 


justifying an order by Court uoder S. 151, 
While it is not suggested that there was 
anything intentional in the action of 
the Dy. Nazir in failing to appraise the 
Court that the bid for lot No. 2 was 
sufficient to cover the decree amount, it 
was clearly his duty to have done so in 
the face of the express instructions 
issued, and the Court was misled by his 
failure to do so. With regard to the 
argument of hardship raised that if lot 
No. 1 does not fall to the share of the 
deceased judgment-debtor at a family 
division the appellant will be at a dis- 
advantage, it was pointed out by the 
lower appellate Court that the separa- 
tion of the property into two lots was at 
appellant s own request and so he can- 

°T results which may 

of th/°^n‘^V k“i“^ opinion the order 
of the Courts below was correct. The 

second appeal fails and is dismissed with 
costs (one set). 

? J^»S./r,k. Appeal dis missed, 

7. A I R 1931 Lab 344=12 Lah 602 

8. A I R 1923 Mad 635=46 Mad 58^ 
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Pandalai and Curgenven, JJ. 

B, A, Venkaiaihirisami Baidu and 
others — Petitioners. 



B, F. Kasihnriranga Ajypaswami 
Naid'U — Opposite Party. 

Civil Misc. Petn. No. 4323 of 1932, 
Decided on 5th January 1933, for leave 

to appeal to His Majesty in Council. 

Civil P. C. (1908), S. liO— Plaintiff is 
not 6 ntitl 0 d to inclucac interest sccruing 
subsequent to suit in determining amount 
or value of subject-matter — Difference bet- 
ween plaintiff’s and defendant’s appeal 
pointed out. 

A plaintiff is not entitled to include interest 
accruing subsequent to the institution of the 
suit in determining the value of subject-matter 
m dispute as be cannot insist upon the award 
of post-plaint interest as something to which he 
possesses a legal right. The granting of the 
interest itself and the rate is left to the discretion 
of the Court. Where a defendant must appeal 
against the whole decree passed against him, a 
plaintiff can do no mote than appeal against tire 
dismissal of his claim as that claim stood on the 
date of the suit : 8 A/ / A 166 (P C) ; Bank o f 

Neio South Wales v. Owston, (1879) 4 A C 270* 
10 M L J 144 and 17 Bom 41, lief ; A I It igoQ 
All 202, List. [P 401 C 2; P 402 C 1, 2; P 403 C 1] 

S, Bamaswami Aiye? — for Petitioners. 

B. S, Sankara Ayyar for Opposite 
Party. 

Curgenven, 7.— This is an application 
under S. 110, Civil P. C., for permission 
to appeal to His Majesty in Council 
The suit was brought on behalf of minor 
plaintiffs against the defendant, as exe- 
cutor under their father’s will, for an 
account of his management of the estate. 
The valuation of the relief claimed was 
over Rs. 10,000, so that the case fulfils 

the first condition prescribed by the 
section, that: 


the amount or value of the subject-matter of 
the suit in the Court of first instance must be 
ten thousand rupees or upwards.” 

We are asked to hold that the second 
condition is also satisfied, that: 

“the amount or value of the subject-matter 
in dispute on appeal to His Majesty in Council,” 

is the same sum or upwards. The deci- 
sion of this point depends upon whether 
the plaintiffs, who are the petitioners, 
are entitled to include in their reckoning 
interest accruing subsequent to suit. 
The Court of first instance gave a decree 
which, after correction of an error, 
amounted to Rs. 3,859-14-10. This sum* 
was the subject-matter of the defen- 
dant’s appeal to this Court, and the • 
plaintiffs presented a memorandum of 
objections claiming, in addition to it, a* 

m 
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sum (lisfillowecl by the trial Court which, 
after deducting a certain arnount given 
up stood at Ks. 2,118-0-8. The result of 
til is Cou r t’s decree was that the whole 
of tlio plaintiffs’ claim was disallowed, 
and they were found lialde to pay the 
defendant 11s. 173-7-11. The plaintiffs 
now desire to appeal to the Privy Council 
in respect of the three sums above speci- 
fied, totalling l\s. (i, 151-7-5, and to the 
amounts of the two former they claim 
to add a sum of Ps. 5,072-10-10, being 
interest from 31st Januaiy 1918, when 
payment, it is said, was duo from the 
defendant, up to IHth April 1932, the 
date of tins Coin t’s decree. If this 
course is permitted, the value of the ap- 
peal will be well above Rs. 10 , 000 , viz., 
Rs. 11,224-2-3. If interest accruing sub- 
sequent to the institution of the suit is 
to be excluded, the value will be below 
the appealable minimum. 

The learned advocate for the peti- 
tioners puts his case in this way: if the 
plaintiffs had fully succeeded both in 
the appeal and in the memorandum of 
objections before this Court, they would 
have obtained a decree which, with 
interest at 6 per cent up to the date of 
that decree, would have exceeded Rupees 
10 , 000 ; and from this decree the defen- 
dant could have appealed to the Privy 
Council. It must follow that the plain- 
tiffs, who have been denied the whole of 
this sum, have equally a right of appeal, 
since it would be inequitable and ano- 
malous to withhold from the one a right 
which would, in the converse case, have 
been conceded to the other. 


It is no doubt true that the value of a 
defendant’s appeal is the amount of the 
decree of tins Court, and that whore 
interest up to its date is included the 
Q,pp 0 llant is entitled to a ceitificate if 
the whole sum thus composed reaches 
the minimum figure of ten thousnnd 
rupees. That was deci 'ed by the Piivy 
Council in Goorooju rso d Klioo^icJ v. J uu- 
gutchunder (l), a case followed l)y their 
Lordships in Uavk of New South Tlhi/cs 
V. OwsloJi (2). But it does not neces- 
sarily follow' that the converse pro| osi- 
tion, as it is soiiglit to apply it to a 
plaintiff’s appeal, is true. The only case 
to which our attention has been drawn 


1 (1859-01) H IM 1 A in. = 3\V K 14 = 1 SuMi 

HC)<)r=l 8ar (R <’)• 
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as directly deciding this point against a 
plaintiff is Bam Kumar v. Muhammad 
Yakub (3). Apparently the decision in 
Gooroo'pc.rsad Khoond v. Juggutclninder 
(l) was not cited before tbiat Bench, but 
only the Nc70 South ^VoIes case ( 2 ) w'hich 
the learned Judges distinguished on the 
ground that whereas tlio law of New 
South AA^ales gives a decree- holder a sta- 
tutory right to interest, in this country 
the grant of it is discretionary to tho 
Court. Such a ground for distinction 
would not, of course, apply to the case in 
Gooroo'persad Khoovd- v. J uqcjutchuudcY 
( 1 ). w’hich proceeded upon no more than 
the fact that the decree comprised 
interest, and not upon any question of 
the decree-holder’s right to claim it. 
We think that the real difference upon. 
W’hich the Allahabad Bench might havo 
based its judgment is that, as here, they 
had in question a plaintiff’s and not a 
defendant’s appeal. 

A defendant must appeal against the 
w'hole decree standing against him. A 
plaintiff can do no more than appeal 
against the dismissal of his claim, aSj 
that claim stood at the date of his suit. 
The distinction is observed in assessing 
appeals of either kind to court-fees; a 
plaintiff who appeals against the dis- 
missal of his suit, as has been held in 
Srinivasa Bao v. Bamastromi Chetti (4) 
and Vithal Uari v. Govind Vasudeo (5) 
not having to include in his valuation in- 
terest accruing subsequent to suit, where- 
as a defendant must appeal against the 
whole decree, including any such subse- • 
quent interest. The real ground for this 
difl'erence is that whereas a defendant 
has to get rid of any sum, whether prin- 
cipal or interest, decreed against him, a 
plaintiff cannot insist upon the award oi 
post-plaint interest, as something to 
w'hich he possesses a legal right. Its 
grant is under, S. 34, Civil P. C., discre- 
tionary to the Court, which may. if it 

thinks fit : ^ j 

“older interest at such rate as the Court deems 

re.oonahic to bo paid on the principal sum ad- 
judged, from the date of the suit to the date of 

ilio docieo.” ^ 

It is observed that not only is tho 
quest! ('n whether or not to award inte- 
rest, hub also the question at what rate 
to award it, left to the Court’s dis - 

a”i R 1020 All 1:02=42 All 446=55 
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4. (19(0) 10 L J 144. 

5. (1893) 17 Bom 41. 


Munisami'v. Veerappa (Walsh, J.) 


Madras 403 


affidavit filed in support— Vakalatnama filed 
in appeal— These held were not steps-in-aid. 


1933 

cretion. It has, it is true, become in 
practice the rule to adopt the rate of 
6 per cent per annum, but nowhere is 
that rate prescribed, and there is nothing 
in law to prevent any Court from award- 
ing some other rate. In 18G0, as we see 
from Gorooprasad's case (1) the Court 
rate w'as 12 per cent; in the Neio South 
Wales case (2) it was 6 per cent. The 
most then that a plaintiff. appellant can 
urge in support of his claim to include 
post-plaint interest at 8 per cent in his 
valuation is that he is proceeding upon 
the assumption that a practice which 
considerations of convenience tend to 
make uniform w’ould be observed in his 
case in the event of his success. 

And it must follow that, since there is 
no rule of law enabling him to enforce 
the award of interest, it cannot, in any 
strict legal sense, be deemed to be part 
of his claim against the defendant, or, to 

employ the language of S. 110, Civil P. C., 
part of the subject-matter in dispute on 
appeal to His Majesty in Council.” If 
the plaintiff’s suit is dismissed by this 
Court on appeal, the maximum value to 
be attached to his appeal to the Privy 
Council is the value of his suit as stated 
in the plaint and accepted by the trial 
Court; and it can make no difference 
whether that Court allowed the claim in 
whole or in part or dismissed it alto- 
gether. For these reasons we conclude 
that no appeal such as the plaintiff pro- 
poses to prefer will lie, and it is unneces- 
sary to decide the further question 
raised, whether or not that part of this 
Court s decree which afiSrms the decree 
of the trial Court should be disregarded. 
We dismiss the petition with costs. 
P.R.S./k.s. Petition dismissed » 
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Walsh, J. 

SarTcaru Munisami Achari and others 
Heiendants 2 to 6 — Appellants. 

V. 

Chikka Veerappa Setti — Plaintiff— 
xtespondent. 

Appeal No. 114 of 1929. Decided on 
3th December 1932, from order of 

Sub. Judge, Chittoor, D/- 8th October 

1928. 

Limitation Act. (1908), Art, 182 (5)— Appli- 
cation by decree-holder for transfer — Satis- 
faction by judgment-debtor pleaded— Coun- 
ter-petition by decree-holder — Batta and 


^ A decree-holder put in an execution applica- 
tion on 20th August 1923 under O. 21, R. IG, 
for the*transfcr of his decree. After various ad- 
journments the Court noted on 5th December 
1923 “I want to examine the decree-holder. He 
should appear with all his account books of 1920 
and onwards. Defendants also should bring 
their accounts. Batta in three days.” The de- 
cree-holder on the same day put in an affidavit, 
in which he said he had not kept his day books 
and ledger with him and stated ‘‘as prayed for 
in the petition, orders are necessary for taking 
out execution.” Transfer was ordered on 7th De- 
cember 1923. The 'present execution petition 
was filed on 22nd November 192G. It having 
been contended as barred by limitation the de- 
cree-holder relied on three steps: the first was the 
batta application put in on 27th November 1923, 
the second was a vakalat put in in the appeal 
preferred by the judgment-debtors against the 
transmission of the decree and the third was 
the affidavit already mentioned, as being the 
steps-in-aid of execution. 

Held: that the affidavit could not be a step-in- 
aiti, [P 401 C 1] 

Held lurtlier: that if the counter itself, the 
most important document without which none 
of the subsequent proceedings in execution could 
take place is not a step in execution, none of the 
subsequent steps in removing the obstruction can 
be steps-in-aid and hence filing batta for wit- 
nesses could not be a step-in-aid. [P 405 G 2] 

Held also: that the filing of the vakalat by 
the respondent in the appeal stood on the same 
level as the appeal was only a continuation of 
the previous proceeding and the vakalat was filed 
to oppose it: Case-law discussed, [p 405 C 2] 

B, Somayya — for Appellants. 

A. C, Sampath Ayyangar and T, B, 
Srinivasa Ayyai — for Respondent. 

Judgment . — The decree-holder in O.S, 
No. 434 of 1919 on the file of the Dis- 
trict Munsif of Madanapalle put in an 
execution application on 20th August 
1923 under O. 21, R. 16, Civil P. C Tfor 
the transfer of the decree to the District 
Munsif’s Court of Chittoor for execu- 
tion. Defendants 3 and 6 contested the 
application saying that the decree was 
fully satisfied. What took place on the 
execution application is as foll(n\s: An 
issue was framed on 6th October 1923: 
“Is the decree fully satisfied. If nob 
what is due? After various adjourn- 
ments the Court noted on 5th Decem- 
ber 1923: 

” I want to examine the decree-holder. He 
should appear with all his account book-; of 1920 
and onwards. Defendants also should bring 
their accounts. Batta in three days.” 

The decree-holder on 5tb December 
1923 put in an affidavit. Ex. C, in which 
he said he had nor. kept his day books 
and ledger with him and ssated ‘ as 
prayed for in the petition, orders are 
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necessary for takiiu; out execution. 
Transfer was ordered on 7th December 
19'2d. The j)res 0 nt execution petition 
\va^hied on 22nd November 192G. The 
.-■eciitin'4 Cr.urt i'outul it l)avrecl by 

T!io lower appellate Court 

found it not barred. Ilcnco tins ap- 
peal Tbo learned District Munsif did 
not discuss tbo stops which were al- 
ile^.-cd to save limitation but the 
lower appellate Court lias fully discuss- 
ed' them. Three stops were relied on 
before it; the first was tbo batta appli- 
cation Ex, B put in on 27th November 
1094 tlic second WP-S a vakalat put in 
in the appeal proferred by the judgmont- 
debtors against tbo tran.snnssion of the 

.decree and the third was the allidavit 
already mentioned, ]‘lx. C. Tlio first 
two matters tbo learned Subordinate 
Judge did not find to lie steps inaid; 
and^the third be found was such. I 
shall therefore first deal with tbo third 
ground on which the appeal was allowed 
although in point of fact in arguing the 
case before mo the respondent relies 
.rather on the first ground. I fail to see 
liow Ex. C can bo a step-in aid. The 
idaintilT had been ordered to produce 
his ■'ccounts and was unable or unwill- 
to L so. All that lie had to tell the 

r, o"urt was that ho was not producing 
his accounts. The prayer to the Court 
to proceed with the execution of his 
petition was entirely unnecessary since 
the Court was hound to dispose of it. 
There are twh cases of this Coiii t hoai- 

iiP< on tho question. One la haiuj,i- 
chariar v. Snhraviania Chetty (1), a case 
very similar to tho present case which 
follows ilEi.si^'iwrtiii Mii(hiliar\. 

s. rorni d ii/u r (‘ 2 ), and dissents from Ab,htl 
Karler lloirlhcr v. A'ri.v/iimn Malawal 

Nail- (3). • 1 xi ■ 

It was sought to distinguish this case 
on the ground that an order for trans- 
mission had already been passed m that 
caso But even in that caso apparently 
tiiou-h tho order for transmission had 
hoen”pa 9 sod what tho petitioner asked 
tho Court to do was actually to send 
tho records to the other Court. 
caso in Masilamavi Mndahar v. brtlin. 
swami Aiyar (2), an assignee of a decree 
filed a petition for execution on 13th 

1 A I 11 1020 Mnd 80=58 I 0 58G. 

o (lOlHbll Mad 251=41 1 c 701. 

3 A I It 1014 ^Tad 384 — 231 C 533-— 38 Mad 

G05. 
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July 1911, and an order of attachment 
was made on the day of hearing, 12th 
August 1911; the petition itself was dis- 
missed on 2Gth August 1911 as he failed 
to po.y habta. A fresh application was 
filed on iObh August 1914. It was held 
that though in the above circumstances 
the Court might presume that the de- 
cree-holder made an oral application on 
the day of hearing to proceed with the 
execution, such application was not a 
step-in-aid of execution. It was only 
on the supposition of such an applica- 
tion for execution being made on 12th 
August 1911 that limitation could have 
been saved at all. lb is clear that the 
application was made before the orders 
were passed. Further, K risJiiici Pciifcr 
V. Scetharama Fat tar (4) and Bama- 
su^aiui V. V'ccrainict (5) concur with this 
view. Other Oourts no doubt have held 
a dilTerent view: vide for instance -Raw 
Lai V. Udit Narain Si)tgh (f>)- 

Tho learned advocate for the respon- 
dent has sought to uphold tho appel- 
late Court's decision on the ground 
that tho batta memo was a step in 
execution. In l{.itp 2 )usioa'fyii Ohetti ar 
v. Bajacjopala Aiyar (7), it was 
laid down that a statement filed by 
a decree-holder objecting to the judg- 
ment-debtor’s application to enter up 
satisfaction of the decree is not a step in 
execution. In the other case, Krislma 
Patter v. Seetharayna Patter (4), it was 
held that it was immaterial whether an 
execution application was or was not 
pending at the time. As noted in that 
caso the decisions in Calcutta appear to 
bo conflicting. There are cases of Allaha- 
bad directly contrary to the view taken 
bv Madras: vide Muhammad Siddiq 
Khan v. Misiri Lal^ A, J. 1922 Al/. 
A32 and Abdul Kuaddus Ahmed Hus- 
sain, A.l.R. 1923 All. 415. Lahore 
takes a dilTerent view; Umar Dm y. 
Glrulam Mahommed, A. I. R- 1927 Lah. 
G53 But it is argued that the authority 

in Knppuswami Chettiar v. Rajagopala 

Aiyar (7) and Krishna Patter v. Seetha- 
rama Pattar (4). has been shaken by Vam 
Dowlher v. Sivakatahsha m P i llal W . 

l Mad 1178=98 I 0 150=50 Mad 

49. 

6. A i' R 1928 Mad 143=106 I 0 <>48. 

G. A I R 1927 Oudh 134=100 I 0 303—2 

7. A I R 1922 Mad 79=46 Mad 466^ 

8. A I R 1980 Mad 688=123 I C 577—53 Ma 

390. 
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I do not find anything in that case which 
shakes the previous ones. The question 
there was whether an application for 
leave to bid and to set off the price 
against the decree amount is a step-in- 
aid of execution. The learned “Judges 
held that it was. Yenkatasubba Rao, J., 
refers to Daleel Singh v. Umras Singh (9) 
on the point as to whether a mere appli- 
cation to bid w^ould be a step in execu- 
tion. This point is not covered by -any 
Madras decision and the learned Judge 
admits that it does not really arise but 
that he is disposed to agree with the 
Allahabad decision. It was argued that 
the learned Judge dissented from the 
position taken up in Krishna Fattar v. 
Seetharama Pattar (4), that the step must 
be one which the Court is asked to take. 
The learned Judge says on this point: 

“In one sense this is perfectly true. The 
learned counsel contends that the step which 
the Court is asked to take must be something 
like attaching or selling property. I am not pre- 
pared to place this restricted view upon the 
words.” 

The learned Judge does not say that 
the Court has not to be asked to take 
some step. In any case the observation 
is obiter. The other learned Judge Ma- 
dhavan Nair, J., refuses to express any 
opinion as to whether a mere application 
for leave to bid in auction is a step in 
execution. I find nothing in the case 
which shakes the authority in Ktippu^ 
swami Ghettiar v. Bajagopala Aiyar (7) 
and Krishna Pattar v. Seetharama Pat- 
tar (4). I think it is unnecessary to 
quote the decisions of other Courts on 
this vexed matter in regard to w’hich 
Yenkatasubba Rao, J., has remarked 
that there is an extreme conflict of view 
in the decided cases which fail to dis- 
close even a principle of a general or 
uniform application. He says: 

“The wording is so uncertain that it leads 'to 
the spending of 'efforts in barren and fruitless 

discussion and a good deal of the time of the Court 
is wasted.” 

He suggests that the 

Legislature may well with the aid of the 
decided cases catalogue the applications which, 

in its opinion, ought to serve as steps-in-aid of 
execution.” 

I will therefore merely note some 
Madras cases. Kaman Chetty v. Kama- 
swami Pillay, A. J. B. 1928 Mad. 563, 
was a case of batta memo for arrest. 
Vijiaroghavalu Naidu v. Srinivasalu 
Naidu (10). w^as an a pplication for sale 

9, (1900) 22 All 399=(19C0) AWN 129. 

10. (1905) 28 Mad 399. 
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proclamation. Govindaswami Pillai v. 
Govinda Padayachi (11), was a batta 
memo to attach properties. It was 
sought to be argued that while the 
counter application to remove the ob- 
struction caused by the judgment-debtors 
who stated that the decree was satisfied 
may not be a step in execution, to file 
batta for witnesses in the inquiry neces-! 
sitated by this plea would be step-in-aidj 
of execution. I entirely agree with thej 
reasoning of the learned Subordinate 
Judge, that if the counter itself, the 
most important document wdthout which 
none of the subsequent proceedings in 
execution coult take place is not a step 
in execution, none of the subsequent 
steps in removing the obstruction can be 
steps-in-aid. 

The last matter relied on as a step in 
execution, namely, the vakalat filed by 
the respondent in the ai)peal appears to 
me to stand on the same level as the ap- 
peal was only a continuation of the pre- 
vious proceedings and the vakalat is filed 
to oppose it. Only one reported case on 
the matter was quoted: Brij Nath Saliai 
Singh v. Hari Charan Bay (12). It w^as 
there held that the defending of an ap- 
peal preferred by the judgment. debtor 
in execution proceedings is not astep-in- 
aid of execution wdthin the meaning of 
Art. 182, Lim. Act. That decision is 
therefore against the respondent and it 
is the more noticeable as coming from 
the Patna High Court which in other 
matters takes a more favourable view 
than Madras with regard to the steps for 
the removal of obstruction being steps-in- 
aid. It has been suggested to me that 
I should refer the matter to a Bench but 
sitting as a single Judge I can find no 
conflict of authority in Madras on the 
first and third points dealt wdth by the 
lower appellate Court. As stated by 
Ayling, J., in Kur^p^tswami Ghettiar v. 
Bajagopala Aiyar (7): 

“In a matter like limitation certainty is the 
first desideratum: it matters comparatively little 
whether a decree-holder is'allowed three years or 
ten to execute his decree so long as he knows 
for certain when the time allowed will come to 
an end.” 

The Bench decisions of this Court hav- 
ing been uniform wdth regard to two of 
the grounds raised I see no reason to 
make a reference. With regard to the 
other ground, “the affidavit filed in ap- 

11. AIR 1925 Mad 880=89 I C 894. 

12. (1918) 48 I C 187. 
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pcnl,” it scorns that, following:* the prin- 
oij)lo laid dosvn by the Madras High 
Court the decision must also be against 
the resi)ondent and as I pointed out the 
Patna lligli Cou rt which takes the view 
i'avoui able to the executing decree-holder 
is Iiore n gainst him. The appeal must 
therefore be allowed with costs and the 
execution petition dismissed. 

p.p.s./ v.s. Appeal allowed, 

A. 1. R. 1933 Madras 406 

Walsh, J. 

.4. llamnswaini Cdielliai — Appellant. 

V. 

Chi nna ppa Chetty — Jlcspondent. 

Appeal No. 21 of 1U20, Decided on 
25th January I'JJO, from order of Dist. 
dudge. Coimbatore, D/- Dth April 1928. 

Civil P. C. (1908), O. 5, R. 19— Unless 
there is declaration by Court as to due ser- 
vice or notice, constructive res judicata as 
to service does not arise — Res judicata. 

J ti order that the rule of constructive rc3 
judicata can he availed of on basis of service, 
such service must bo declared by the Court to be 
dun service under O. 5, R. 19 : Case law re- 
vii’we.il. [P40GC1,2] 

7i. Sitarama Hao — for Appellant. 

T. M. Krishnaioami Ayyar — for Res- 
pondent. 

Judgment. — In this case the only 
matter which has been argued before me 
in second appeal is that even though the 
application for arrest on 2Gth November 
1923 might have been out of time, the 
fact that the Court ordered notice on it 
renders the matter that it was in time 
res 'judicata. This notice is the only 
one attempted to be served on the res- 
pondent, defendant 1 in the case. The 
return that was made on it is: 

“defendant 1 is absent. It is learnt that ho 
went to Salem and other places. The notice 
was fixed on the outer door.” 

It was not stated 'that this informa- 
tion was given to process-server at the 
house of defendant I nor who gave him 
tlio information. With regard to this, 
in the B diary there is a note against 9th 
January 1924 “N. S. A. arrest by 29th 
January 1921.” I understand that 
N. S. A.” stands for “notice served; 
ai)sent.” There was no declaration by 
the Court under O. 5. R. 19, Civil P. C., 
that notice was duly served. That this 
is not a due service for the purpose of 
creating constructive res judicata, has 
been held in several cases. In Suhra- 
mania Pillai y. Suhraynayiia Ayyar il) 
' l*.'(lb98) 21 iMiid 419. 
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the Court set aside a decree passed after 
such service : see also Abraham Pillai 
v. Donald Smith (2), and Baldeodas 
Lohia V. Subkarandas Goenka (3). In 
Sundararajul n Naidu v. Narayansioami 
Naiflu, A. I. B, 1927 Mad 813, Srini- 
vasa Ayyangar, J., in a case very much 
like the present held that where on the 
basis of service the rule of constructive 
res judicata was sought to be availed of, 
such service must liave been declared to 
be sull'jcient. This decision was followed 
by Bardswell, J., and myself in A. A. 
O. 235 of 1929 and we distinguished in 
that case the one which has been quoted 
now for the appellant, namely, Maho- 
med Meera Bowther v. Kadir Meera 
Bowther (4). In that case there was a 
petition to sot aside a sale for want of 
proper service of an attachment notice. 
Nzisiir Mahomed v. Kazhai (5), referred 
to in that case and Iii re Sri Krishna 
Doss (()) a case of refusal]of notice do not 
deal with the question of constructive 
res judicata in execution applications. 

In P'arangu v. Ilari Kishan, A 1 B 
1929 Lah, 334 the Court held that the 
acceptance of the service of such sum- 
mons by the Court which issued it with- 
out any declaration was not conclusive 
on the matter of the service. Gynammal 
v. Abdul Ilussai 71 Sahib (7), also allows 
a party to allege that the notice was not 
duly served on him when such service 
was sought to be used against him for 
the purpose of constructive res judicata. 
It was remarked in Siibramaiiia Aiyyar 
v. Bajesu'ara Dorai Sethupathi (8) that 
the principle of constructive res judicata 
should be very cautiously applied to 
execution proceedings , especially where 
there is any indication that improper 
services were being attempted and tlien 
the execution dropped in order that such 
notice may afterwards be argued as res 
judicata on the question of limitation. 
Both the lower Courts have found as a 
matter of fact in this case that there 
was no proper service and that there- 
fore defendant 1 had no opportunity of 
raising the plea of limitation. In the 

2. (1900) 29 T^Iad 324. 

3. A 1 11 1925 Cal 027=88 I C 508=52 Cal 179. 

4. A I R 1914 ^lad 153=22 10 802. 

5. (1880) 10 Bom 202. 

0. (1909) 3 1 0 474. 

7. A I U 1931 I^lad 813=134 I 0 1202=56 Mad 

223. 

8. (1917) 40 Mad 1010=38 I 0 627. 
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result the second appeal fails and is dis- 
missed with costs. 

P.R.S./k.s. Appeal dismissed, 

A. I. R. 1933 Madras 407 

Pandalai, J. 

Ch i ttoori Ch i n n am m i — A ppellant . 

V. 

Immanni V enlcayamma and others — 
Respondents. 

Appeal No. 59 of 1931 and Second 
Appeal No. 431 of 1932, Decided on 2nd 
November 1932, against order and de- 
cree of Dist. Judge, East Godavari, in 
A. S. No. 205 of 1926. 

(a) Civil P.C. (1908), O. 41, R. 27— Fresh 
evidence — When Judge can allow in apfieal 
pointed out. 

Fresh evidence in an appeal can only be taken 
if the Judge on an examination of the record 
discovers some lacuna which makes it necessary 
for him in the exercise of his duty to decide the 
case to get some more evidence. It is not a right 
of the parties; it can be exercised only by the 
Judge and that exercise is hedged in by the re- 
quirement that “ grounds ” must be stated. 
Hence he is not justified in introducing a new 
ground of fact by way of objection to the regis- 
tration of a document which has not been taken 
by the parties and which so far as one of the 
parties is concerned takes him entirely by sur- 
prise at a time when it is absolutely impossible 
. to meet it. [P 408 C 2] 

(b) Registration Act (190a), S. 32— Pre- 
sentation of document for registration by 
minor claiming under it is valid. 

Presentation by a minor claiming under a 
document in his favour for the purpose of regis- 
tration before a Sub-Registrar is perfectly valid : 
AIR 1929 P C 24, Ref, [P 409 0 1] 

(c) Registration Act (1908), Ss. 73 (1) and 
32 — Difference between- Ss. 73 (1) and 32 
pointed out. 

The language used in Ss. 73 (1) and 32 is not 
exactly the same and the principles which ap- 
ply to the first presentation of a document un- 
der S. 32 do not apply to the presentation of an 
application under S.*73 (1). All that is simi- 
lar is that the class of persons who are em- 
powered to make the application under S. 73 (1) 
are included in those who may present a docu- 
ment under S. 32. But they are not identical. 
Secondly there is no question of presentation at 
all under S. 78. All that S. 73 requires is mak- 
ing an application and if the Registrar is satis- 
fied that the person making the application is 
•entitled to do so, the application can be made 
in any way that is satisfactory to him. It may 
'be made in person or even by post. [P 409 0 2] 

(d) Registration Act (1908), Ss. 73 and 33 

Presentation by husband as agent of wife 

>under powers-of-attorney is valid — Powers- 
of-Attorney Act (7 of 1882), S. 5. 

An application made by a husband on behalf 
•of his wife as agent under a power-of- attorney 
from her is valid even though the power-of-at- 
torney is executed during her minority as such 
f)Ower-of attorney is perfectly valid under S. 5, 
JPowers-of-Attorney Act, [P 409 0 2; P 410 C 1] 


(e) Registration Act (1908), S. 73— Hus - 
ban d of H indu minor wife is representative 
of wife and competent to make application 
■ — Hindu law. 

Under Hindu law a husband is a lawful guar- 
dian of his minor wife and as such he comes 
within the description of representative of the 
wife and is competent to make the application 
to the Registrar. [P 410 C 1] 

K, Lakshmayya — for Appellant. 

M. Ap>palac]iari and K, Bamamurthy 
— for Respondents. 

Judgment . — Both these appeals are 
from the same order and raise the same 
question, namely, the validity of the re- 
gistration of a document, Ex. 1, dated 
17th March 1931, purporting to be a relin- 
'luishment by the plaintiff and defen- 
dant 1, the two elder sisters, in favour 
of defendant 2, the youngest sister, of a 
mortgage right taken in the names of all 
the three. The question arose in a 
partition suit brought by the plaintiff 
against her two sisters of their father’s 
property. It is not relevant to this ap- 
peal to mention the other disputes in 
that suit. It is sufficient to say that the 
appeal to the lower appellate Court was 
brought by the plaintiff concerning two 
points, the first relating to the question 
wffiether she was entitled to the benefit 
of a legacy given to her under her fa- 
ther’s will which the defendants said 
had been adeemed by a subsequent gift. 
This was decided by both the lower 
Courts against the plaintiff. The other 
point in dispute in appeal was about 
Ex. 1. The Court of first instance held 
that the plaintiff and defendant 1 who 
had executed the relinquishment were 
bound by it and that the objections 
raised by the plaintiff on the ground : 
(l) that it was brought about by fraud 
and misrepresentation and (2) that its 
registration was invalid because the pre- 
sentation of the document before the 
Sub-Registrar and of the appeal before 
the Registrar were invalid according to 
the Registration Act, are not w’ell- 
founded. 

In appeal the learned District Judge 
upheld the first Court’s finding as to 
fraud and misrepresentation affecting 
jEx. 1, but differed from the first Court 
in its opinion about the validity of its 
registration. He held first, though not 
without hesitation, that the presenta- 
tion of the document by defendant 2 
(the present appellant) before the Sub- 
Registrar might be valid although sba 
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was a minor afc tlie time, l)iit secondly 
that the presentalion of the appeal from 
the (''‘rdor rofusim^ r(v_dstration to the 

I 

Ro,:^i^tr:ir was invalid because it was 
made thi’ee days after defendant 2 had 
attained majority and that the appeal 
wns filed hy lier liu^])and |)nr[)ortin,L' to 
f 1/ ^ t as < r i ^ 1 1 , Ml when in fact his author- 
ity as .i^uardian had ceased. On this 
^U'ounfl the learned Jud^e hehl the regis- 
ti’alion of JCx. 1 invalid and therefore 
the document itself inoperative and sent 
tlie case down to enable the plaintiff to 
got lier i)roi)er share of the mortgage 
right wliich still belonged to her. In 
these apjieals the only ciuestion whicli 
has l)eon argued is the last mentioned 
one relating to the validity of the regis- 
tration of Ex. 1. 

On this point it is clear that the facts 
on which the lower appellate Court held 
the registration invalid were quite differ- 


ent from those on which the first Court 
lield it valid. In tlie first Court and so 
far as appears from the records after the 
plaintiff had filed her memorandum of 
appeal the validity of the registration 
was attacked on the basis that the ap- 
pellant (defendant 2) was throughout a 
minor and the case made was that a 
minor was incompetent to present a 
document for registration in her favour 
to the Sub-Registrar and as a minor has 
no power to appoint an attorney the 
husband acting as a bolder of such power 
was incompetent to present the appeal. 
From the judgment in appeal however 
it is clear that the learned Judge adop- 
ted quite a distinct ground. He held 
that defendant 2 had attained majority 
on 31st August 1903, but as the appeal 
to the Registrar was filed on Jrd 
September 1921, she was on the lat- 
ter date a major. Therefore ho conclud- 
ed that though if she had boon a minor 
her husband as guardian might have 
validly presented tlie appeal, yet as she 
had ceased to bo a minor, the guardian- 
ship also ceased with it and his author- 
ity to act on behalf of his wife ; and as 
for the power of attorney ho held that 
his minor wife had no authority to exe- 
cute a power during her minority. Both 
grounds of representation thus having 
disappeared ho held that the appeal was 
filed by an incompetent person. The 
learned Judge has fallen into more than 
one error in thus dealing with the point. 
The finding that the appellant (defen- 


dant 2) had attained majority three days 
before the appeal was filed was a point 
not raised i)y any of the parties. It 
was not raised in the first Court and so 
far as appears it was not rained in the 
lower appellate Court. I have ex- 
amined the grounds of appeal to the 
lower Court and do not find any such 
ground taken in it. 

The only ground taken in the ap- 
peal is that defendant 2’s husband 
filed the appeal not as guardian, in which 
case it would be saved on the footing 
that his wife was a minor, but as her 
agent. (Ground No. 13). To sustain 
this ground apparently the appellant in 
the lower Court (the plaintiff) was al- 
lowed to produce a new document, Ex. P 
which showed that defendant 2’s hus- 
band had fifed the appeal as agent. Now 
this document which was obviously filed 
to sustain Ground No. 13 in the memo- 
randum of appeal was used by the lear- 
ned Judge for an entirely different pur- 
pose. Having upon Ex. D series found 
that the date of birth of defendant 2 was 
31st August 1903 and that the date of 
the appeal was 3rd September he put two 
and two together and concluded that 
defendant 2 had attained majority three • 
days before the appeal. The whole of 
the rest of the learned Judge’s judgment 
is built upon this. In my opinion the 
learned Judge was not justified in intro- 
ducing a new ground of fact by way of ob- 
jection to the registration of Ex. I which 
had not been taken by the parties and 
which so far as defendant 2 was con- 
cerned must have taken her entirely by 
surprise at a time when it was absolute- 
ly impossible to meet it. But quite 
apart from that the whole of this argu- 
ment is derived from the document Ex. P 
which the learned Judge had no juris- 
diction to admit. It is now settled be 
yond possibility of controversy that 
fresh evidence in an appeal can only bt 
taken if the Judge on an examination ol 
the record discovers some lacuna whichj 
makes it necessary for him in the exor- 
cise of his duty to decide the case to get 
some more evidence. It is not a right 
of the parties ; it can bo exercised only 
by the Judge and that exercise is hedged 
in by the requirement that “grounds” 
must bo stated. None of these precau- 
tions seems to have been .adopted before 
Ex. P was admitted in this appeal, 
I have therefore come *to the conclu. 
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sion after hearing the respondents’ 
learned advocate upon the point that 
Ex P must be struck out of the record 
and if that goes, the whole of the 
foundation upon which the structure of 
the learned Judge’s judgment is built 
disappears. Though these appeals ought 
to be decided upon the footing that de- 
fendant 2 v/as a minor on both dates, 
namely, the date of presentation of the 
document before the Sub-Eegistrar and 
of the appeal before the Eegistrar, it 
will appear from what follows that it 
would not affect the result even if she 
had attained majority before the date of 
this appeal. It is admitted that defen- 
dant 2 herself, then a minor, presented 
the document before the Sub-Eegistrar 
and the plaintiff her elder sister appeared 
and denied execution. The Sub-Eegis- 
trar thereupon * refused registration. 
There can be no question in view of the 
authorities that presentation by a minor 
claiming under a document in her favour 
for the purpose of registration, before a 
Sub-Eegistrar is perfectly valid. In 
V enkatappayya v. Venkata Kanga Itoio 
(1) power to adopt a minor aged 14 was 
in question. The document was presented 
for registration by his natural father, 
and the question was whether that was 
valid presentation. In the course of the 
argument, two of the learned Lords of 
the Privy Council made observations 
which leave the matter no longer in 
doubt. At p. 222, Lord Phillimore dur- 
ing the argument of Mr. Dunne put it to 
him that in the case then under appeal 
the adopted boy could present (the docu- 
ment) and at p. 224. Lord Atkin said the 
same thing in these words : 

“If they had then objected, the adopted son 
could have been produced to present the docu- 
ment and the defect could have been cured at 
once.” 

There is a direct decision of a single 
Judge in the late Chief Court of Eangoon 
reported in Chetty Firm v. Ma On 
SJno (2). There is no decision to the 
contrary and therefore so far as the pre- 
sentation to the Sub-Eegistrar was con- 
cerned, Ex. I was validly presented. 

hen as regards the appeal the learned 
Judge was in error in thinking that the 
language used in S. 73 (l) and S. 32 is 
exactly the same and that the principles 
which apply to the first presentat ion of 

1. A I R 1929 P C 24=114 I C 17=56 I A 21= 

52 Mad 175 (P C). 

2. (1916) 33 I G 33. 


a document under S. 32 must also apply 
to the presentation of an application 
under S. 73 (l). The language of the twor 
sections is not the same. All that is^ 
similar is that the class of persons whoj 
are empowered to make the application! 
under S. 73 (l) are included in those who! 
may present a document under S. 32. 
But they are not identical. Secondly! 
there is no question of presentation at! 
all under S. 73. All that S. 73 requires* 
is making an application and as far as ij 
can see there is no reason why, if the 
Eegistrar is satisfied that the person 
making the application is entitled to do 
so, the application should not be made 
in any way which is satisfactory to hicQ. 
It may no doubt be presented in person 
but I do not see why it should not be 
sent by post. However, that is not the 
material point. It is admitted that the* 
application under S. 73 was made by de- 
fendant 2’s husband on her behalf and 
styling himself as agent, under a power- 
of-attorney. As to this the learned Judge 
seems to have thought that the applica- 
tion was incompetent because the power- 
of-attorney by defendant 2 during her 
minority was itself inoperative. By S. 5, 
Powers-of. Attorney Act (7 of 1882) a. 
married woman, whether a minor or not, 
shall, by virtue of this x\ct, have power, 
as if she were unmarried and of full age, 
by a non-testamentary instrument, to ap- 
point an attorney on her behalf, for the 
purpose of executing any non-testamen- 
tary instrument or doing any other act. 
which she might herself execute or do. 

The w^ords of this section are perfectly 
general and I have not been shown that 
there is anything which limits the gener- 
ality of those words. It is no doubt the- 
case that by S. 183, Contract Act, any 
Iverson who is of the age of majority ac- 
cording to the law to which he is sub- 
ject, and who is of sound mind, may em- 
ploy an agent. But as the words of S. 5, 
Powers-of-Attorney Act, show^ by virtue 
of that Act minor married w’omen are 
empow’ered to appoint attorneys on their 
behalf to execute such documents and do 
such acts as they are competent to exe-| 
cute or do. In this case the presentation 
of an application by w’ay of appeal to 
the Eegistrar was undoubtedly an act: 
which defendant 2 might have herself done 
and therefore by the section above re- 
ferred to, her attorney lawfully appointed!, 
was capable of doing that act on her be-l- 
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half whether slie was a minor or a major 
at the time of doing it. It is not dis- 
puted that tlio power of attorney falls 
within S. 33, liegistration Act. The 
presentation of the application to the 
Registrar was thus peifectly valid whe- 
ther defendant 2 was a minor or had at- 
jtained majority on tlie date of the ap. 
‘peal. If she was still a minor the same 
result is arrived at in another manner. 
Defendant 2’s husband whether em- 
powered under the power- of-attorney or 
!not was himself tlie husiiand and accord- 
jing to Hindu law the lawful guardian of 
jhis minor wife. As such he comes with- 
in tlie descrijition of representative of 
the claimant who was himself competent 
to make the appliciition. On these 
grounds the a[)plication to the Registrar 
was valid. 

The result is that the opinion of the 
learned District Judge as to the registra- 
tion of Ex. 1 cannot be upheld. It is 
admitted that the consequence of that is 
that the plaintiff’s appeal to the lower 
appellate Court will stand dismissed. 
The appellant (defendant 2) must have 
her costs from the plaintiff in C. i^I. A. 
59/31. There will l)e no order as to costs 
in the second appeal. 

r.R.S./K.S. Order accordinghj . 
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Pandalai, J. 

Sree Mali ant Prayag Dossjee Varu — 
Defendant — Petitioner. 

v. 

Baja Venkata Pcrnmal — Plaintiff — 
Opposite Party. 

Civil Revn. Petn. No. 1018 of 1931, 
Decided on 21th August 1932. 

(a) Civil P. C. (1908), O. 6, R. 17— Amend- 
ment of plaint for stating relief originally 
intended, accurately and clearly can be 
•allowed. 

An iiinendment of a plaint for .‘^fating tbo 
relief acenratoly and expliciilv can bo allowed 
and the Court is not guilty of illegality or irregu- 
larity in allowing such an amendment. 

[P 411 0 1] 

(b) Civil P. C. (1908), O. 6, R. 17 and S. 34 
—Amendment allowed on payment of costs 
— Acceptance of costs allowed — Effect 
stated. 

In particular case it must be ascertained wbo- 
tlior the costs or other benefit accepted by a 
party is in fact and substance a part of the en- 
tire order of which after accepting the part 
favourahlo to him, a party puts it beyond his 
power to attack tho rest. It is not necessary 
that tho orders to which tho doctrine is applied 
should themselves ho tho result of an agreement. 
It is suOi cicut if by their nature or intention 


the Court regarded them as an entire whole, 
giving a benefit in one respect to one party and 
in another to his opponent, in other words such 
that the benefit to one would not have been 
gianted but for tbc corresponding benefit granted 
to the other. [P 411 C 2] 

(c) Civil P. C (1908), S. 2 (15) — Order 
passed on payment of costs — Advocate has 
authority to acce pt and legal consequences 
flow from such act even if advocate has ac- 
cepted without realizing consequences — 
Legal Practitioner. 

An advocate in the oidinarv course of his cm- 

% 

ployment has undoubted authority to receive 
costs paid by tbo other side, but the fact that 
the advocate does not realize the consequences 
of his acceptance of the money, cannot prevent 
the legal consequences which Courts draw from 
such an act. [P 411 C 2] 

V . I’. Srinivasa Ayyangar and T. K, 
Srini vasa Thailiachari — for Petitioner. 

A. Bamachandra Ayyai — for Opposite 
Party. 

Judgment. — Tho learned Subordinate 
Judge has in an elaborate order setting 
out the pleadings and the nature of the 
amendment sought and numerons deci- 
sions cited to him allowed the amend- 
ment of tlie plaint hut made it condi- 
tional on the plaintiff paying Rs. 25 as 
costs to the defendant which the defen- 
dant’s advocate received. This Civil 
Revision Petition is against the order for 
amendment, on the merits, i. e., on the 
question whether the learned Judge has 
exercised his jurisdiction illegally or 
with material irregularity. I cannot 
find that he has been guilty of any 
illegality or irregularity. I am not sure 
that it can be asserted that he used his 
discretion wrongly. 

Both parties are temples litigating 
through their respective trustees. The 
dispute relates to the boundary betw’een 
two neighbouring villages belonging to 
the two temples respectively. In 1925- 
26 there were survey proceedings as a 
result of which the boundary between 
tho villages was demarcated in the parti- 
cular way as shown by the survey plan 
and this decision was notified in tho 
local official gazette. The suit as origin- 
ally brought was to question the* correct- 
ness of a particular fiovtion of tho line 
where the villages touch as to which 
there had been during tho survey what 
is called a land C(un plaint which the 
survey oHi^ar decided against the plaint 
temple. The amendment sought was to 
bring in question other portions of tho 
boundary lino which were demarcated 
but with rcspoct to wdiich as far as now 
appears there were no land complaints 
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and consequently no specific decision 
except the final decision constituted bv 
the completion of the survey and noti- 
fied under S. 12 of the Act of 1923. Ac- 
cording to the Survey and Boundaries 
Act of 1923 differing in this respect from 
the former Act of 1897, notices have to 
be given under S. 9 even in cases where 
there is no dispute about a boundary to 
those who are likely to be affected by 
the decision. ^Yhether such notices were 
given in respect of the portions of the 
boundary now called in question by the 
amendment does not appear. But if the 
plaintiff’s allegations about his owner- 
ship and possession of the disputed lands 
are true — and they must for the present 
purpose be assumed to be true — it is 
plain that he would in the absence of 
notice have a good ground for not know- 
ing that anything had been decided 
against him and hence a bona fide ground 
for asking for the necessary amendment 
when it became known. The ground on 
which the learned Judge has granted the 
amendment is that the plaintiff’s suit 
was bona fide brought to set right on 
behalf of the temple all the errors made 
during the survey as to the boundary 
between the two villages and that the 
relief was claimed only as to two plots 
because it was then thought that that 
was all that was decided against the 
temple. The learned Judge having taken 
that view I am not in a position to say 
that he acted illegally in doing so and 
if so he was justified in allowing the 
amendment. 

It was again pressed as it was pressed 
before the low^er Court that the amend- 
ment deprives the defendant of the 
benefit of the plea of limitation. That 
is so, only if a new suit had to be brought 
in respect of the other portions of the 
boundary as if it w’ere a new matter. 
But in the view taken by the Judge the 
plaintiff is only asking that the relief 
originally intended should be accurately 
and explicitly demanded. In this view 
the objection raised by the respondent 
that this petition is incompetent as the 
petitioner s advocate in the lower Court 
has already received the costs so ordered 
to the defendant (petitioner) and must 
be held to have adopted the order does 
not call for elaborate discussion: see Ven- 
katarayudu v. C. Hamahrishnayya (l). 
The petitioner’s le a rned a dvocate has 
1. A I R 1930 Mad 268=123 I G~337; 


placed before me the English and Indian 
Cases referred to in that decision and 
rightly pointed out that in every parti- 
cular case it must be ascertained whe- 
ther the costs or other benefit accepted! 
by a party is in fact and substance a' 
part of the entire order of which after 
accepting the part favourable to him, a 
party puts it beyond his power to attack 
the rest. To this I agree. But I am 
not prepared to go so far as to say that 
the orders to which the doctrine is ap- 
plied should themselves be the result of 
an agreement. It is sufficient if by their 
nature or intention the Court regarded 
them as an entire wdiole, giving a benefit 
in one respect to one party and in 
another to his opponent, in other words, 
such that the benefit to one would not 
have been granted but for the corres- 
ponding benefit granted to the otlier. In 
this case which was, as shown by the 
order of the lower Court, one of great 
doubt to the learned Judge, he after dis- 
cussing the pros and cons at great 
length finally allowed the amendment 
but made payment of costs a condition 
of granting it. I am of opinion that the 
Judge would not have granted the costs 
unless he allowed the amendment and 
therefore the order comes within the 
rule. It was then urged that the advocate 
Mr. C. Doraiswamy Ayyangar who re- 
ceived the costs had not been showm to 
have authority to bind the defendant by 
a compromise and so his receipt does 
net bind the defendant. The question 
is really not one of any compromise or 
special agreement. But the advocate in 
the ordinary course of his employment 
has undoubted authority to receive costs 
paid by the other side. The fact, if it 
is a fact, that the advocate did not rea- 
lize the consequences of his acceptance 
of the money, cannot prevent the legal 
consequences which Courts draw from 
such an act. The petition fails and is 
dismissed with costs. 

P.R.S./k.S. Petition dismissed, 
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Madhavan Nair and Jackson, JJ. 

{M annaluri) Y egn anarayanamu rth i 

and another — Appellants. 

V. 

M annaluri Ba lakrishn ayya — Respd t. 

Civil Appeal No. 246 of 1928 and Civil 
Misc. Petn. No. 995 of 1932, Decided on 
15th December 1932. 
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(a) Civil P. C (1908), O. 22. R. 10— Mort- 
gagee of cJcceaBed plaintiff's share is entitled 
to continue appeal. 

A suit by a piaiotilf v/as d i.-.irJccecl «and an 
ap[i.',il was filed the decree bv his widow, 

the [)l:\intilt havinj^' died in the meanwhile. 'Plie 
wido>v died periling apr'eal and the mortgegco of 
the figlits of the plaintiff in the ^ult filed an 
apj'Iication to bo allowed to continue the appeal. 

that the [ictitioncr being a mortgagee of 
tho deceased [ilaintifT’s share in the suit proper- 
ties. an “interest” as contemplated by O. 22, 
li. 10, has devolved on liim and be may there- 
fore be allowed to continue this appeal: A. I. R. 
11)22 J\C. 304 and A. J. R. 102(; ?Ja>K 244, Jfist.; 
Ma<I. C. M. .1. Ao. GO anJ 70 <>{ 1929, fro'yi. 

[P 413 C 2] 

(b) Civil P, C. (1908), S. 35 — Person con- 
tinuing appeal under O. 22, R. 10— Dismissal 
of appeal — Such person is liable for full costs 
of respondents and not costs incurred from 
date of his application under O. 22, R. 10. 

Where a person is allowed to continue an 
appeal on an application by him under O. 22, 
K. 10, and the application is dismissed with costs, 
ho is liable for the full costs of the rc-pondents 
and not merely costs incurred from the date of 
his application under 0. 22, R. 10. [P 413 C 2] 

CJi. llaghaca lido — for Appellants. 

The Adrncalc General, K. Umojyiahes;. 
waran, V . Gon nda ya jacha ri , V. Pattabhi- 
ravia T'. Krishna Mohan and A'. 

Kanicsinara Ran — for J-iespondents. 

Madharan Na/r, J . — In considering 
whether, w’hilo dismissing tlio appeal, 
tho ap})elhint should ho made to pay the 
costs of the successful respondents, w’e 
have to decide the question w’licther tlie 
appellant is competent to prosecute this 
appeal. Tho in’esont ajipollant is a mort- 
gagee of tlio rights of tho plaintiff in the 
suit. The suit having been dismissed, 
tl )0 ])lain tilt ’s widow hied an appeal to 
this Court against the decree, the plain- 
tiff having died in tho meanwhile. His 
widow is now ; dead, and ihe mortgageo 
has filed an aj)plication to this Court to 
he allowed to continue the appeal. 
Under O. 22, R. 10 (l): 

“in other caffes of an as^signmont, creation or 
devolution of any interest during (ho pendency 
of a suit, the suit mny by leave of the Court, be 
continued by or against the person to or upon 
whom such interest has come or devolved.” 

In Man in dr a Chandra Nandi v. Ram 
Lai Bhajal (l), it was held hy the Privy 
Council that 

“whore a decree for possession and mesne profits 
has boon obtained, there is no power under 0.22, 
R. 10, or S. 47, Civil I'. C. , to join as a defendant 
to tho suit a tenant to wliom during tlio pen- 
dency of tho suit tho defendant has let tho pro- 
perty so as to compel the tenant to account for 
profits wliieh lie has received from the land.” 

On tlio reasoning of tlieir Lordships 

1. A 1 K 1922 V C 304=GS I 0 973=49 I A 
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contained in this decision it is argued 
that tlie mortgagee of tho plaintiff’s in- 
terest in this case should not be allowed 
to continue this appeal. The decision 
in JSIanindra Chandra Nandi v. Ram 
Lai (1), w'as passed in appeal from the 
judgment of the High Court of Patna 
reported in Ram Kumar Lai v. Muknnd 
Sail a i (2). Their Lordships reversed the 
decision of the High Court. The facts 
of tlie case were briefly these: The res- 
pondents before the Privy Council insti- 
tuted as plaintiffs a suit against one 
Raja !^Iukund Sabi to recover possession 
of six villages and a jungle wTiich they 
claimed. The Court of first instance 
dismissed the suit. Just one year after 
the dismissal the Raja gave a lease for a 
term of years of the right of mining for 
mica, and otherwise exploiting the 
jungle, to the appellant before tho Privy 
Council. On appeal hy the unsuccessful 
plaintiffs the High Court reversed the 
decision of tho first Court and made a 
decree in favour of the plaintiff and re- 
mitted tho case to tho low'er Court to 
take an account of the mesne profits to 
which the appellants were entitled for 
three years prior to tlio institution of 
tlie suit and for the period thereafter 
till the delivery of possession. In in- 
quiring into the mesne profits ihe Amin 

ascertained the rents which the- 
Raja had received from the appellant 
lioforo tho Privy Council and the other 
tenants, hut also proceeded to inquire 
wdiat w'ere the profits whicli the various 
lessees might be taken to have made 
from tho mica which they bad extracted 
during tho terms of their leases pending- 
the somowdiat protracted litigation. 

It is clear, as pointed out by tho Privy 
Council, that in ascertaining such mesne 
profits tho successful plaintiffs w’ould 
not bo entitled to tho actual rents wliich 
the trespassing defendant had received, 
nor could the lessees he rendered liable 
for damages in that suit to wdiicdi they 
w’ere not parties in respect of the mica 
that they had removed. On tho receipt 
of the Amin’s report the plaintiffs (that 
is, tho respondents before tho Privy 
Council) reiving on tho statements with 
regard to tho profits obtained from the 
mines made an application that the 
several lessees frcun tho Raja should be 
made parties to tho proceedings. The- 
apiiollant liofore the Privy^ Council raisecT 
2. (1917) 1 Vat L J 696=36 I C‘287." 
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various objections and said that since 
he knew of the plaintiffs’ claim to the 
l^roperty he had surrendered his leases 
and that he should not be made a party. 
The Subordinate Judge accepting his 
contentions dismissed the plaintiffs’ ap- 
plication. The High Court in appeal 
from his order held, basing their order on 
the language of O. 22, R. 10, Civil P. C., 
that 

“the appellants arc entitled to have the persons 
in question added as parties to the proceedings, 
and compel them to account for any profits which 
they may have received from the laud.” 

Their Lordships of the Privy Council 
set aside this order, and in doing so they 
considered the scope of O. 22, R. 10, 
Civil P. C. Its s cope is thus described; 

“The order contemplates cases of devolution of 
interest from original party to the suit, whether 
plaintiff or defendant, upon some one else. The 
more ordinary cases are death, marriage, insol- 
vency, and then come the general provisions of 
R. 10 for all other cases. But, they are all cases 
of devolution,” 

Then after referring to S. 372 and 
noting that the words *'in addition to” 
in the earlier Code have disappeared in 

the present Code their Lordships state 
this: 

“But the matter does not rest upon this 
change. The liability, if any, of the appellant to 
pay damages for removal of the mica is not a 
liability which has devolved to him from the de- 
fendant Raja. They were both liable, if liable at 
all, as trespassers and a case, if any, against the 
appellant must rest upon his action and the 
direct relation established thereby between him 
and the plaintiffs.” 

And then they point out that serious 
injustice should be done if any other 
view was taken. The reasoning contained 
in the last extract we have quoted from 
the judgment affords the real basis of 
their Lordships’ decision. O. 22, R. 10, 
relates to cases of devolution, and, as 
the liability of the appellant in that case 
was the liability of a trespasser which 
cannot be said to have devolved upon 
him from the defendant Raja, their Lord- 
ships held that he cannot be made liable 
in that suit and therefore refused to 
make him a party, the provisions of 
O. 22,^ R. 10 in such a case being abso- 
lutely inapplicable. This is the reason- 
ing of their Lordships and it is not 
afifeoted, if we may say so with great res- 
pect by the change in the language of 
the present Rule. We may also point 
out that there is nothing in their Lord- 
ships’ observations to justify the view 
that the devolution of interest contem- 
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plated in R. 10 is a devolution of the 
entire interest. The terms of the Rule 
which speaks of a devolution of any in- 
terest do not support such a view. For 
the above reasons it appears to us that 
the reasoning of their Lordships in the 
Patna case conoot be relied upon for! 
the view that the mortgagee of the plain- 
tiff’s interests in the suit should not be 
substituted in the place of the mortgagor 
and be allowed to continue the suit on; 
his death. For tho same reasons we; 
regret we are unable to accept as cor-i 
rect the contrary view enunciated by! 
Krishnan Pandalai, J., in C. M. A. No.! 
69 and 70/29, etc. The decision in 
Srinivasa Jiyanejar v, Praia pa Si7nha (3) 

has no application to the case before us, 
as in that case a mortgagee was sou<^ht 
to be brought on record after the ter- 
mination of the suit. 

In the present case tho petitioner 
being a mortgagee of the deceased plain-! 
titles share in the suit properties, an| 

interest” as contemplated by O. 22, 
R. 10, has devolved on him and he may 
therefore be allowed to continue this 
appeal. We would therefore allow hisl 
petition. He being thus declared com- 
petent to conduct the appeal, it must 
follow, the appeal having been dis- 
missed, that he should pay the costs of! 
the respondents. It is argued by Mr. 
Raghava Rao on his behalf that the 
costs should be limited to the costs in- 
curred by the respondents since the date 
of his application. ^Ve see no reason tO' 
limit the order in this manner. The 
appeal is dismissed with costs: one set. 
The petitioner in C. M. P. No. 995/32 
will get his costs of the application. 

P.R.S./k.S. Order accordingly , 

3. AIR 1026 Mad 244=91 I C S20\ ' 
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Burn, J. 

K. S, Suhrainanta Ayyai — Petitioner. 

V. 

Swamikannu Glietty — Opposite Party. 

Criminal Revn. Case No. 747 of 1932 
and Criminal Revn. Petn. No. 697 of 
1932, Decided on 30th January 1933, 
from order of Sess. Judge, South Arcot, 
D/. 26th July 1932. 

(a) Criminal P. C. (1898), S. 195 — Same 
act constituting offence under Ss. 193 and 
471, I. P. C. — Prosecution under S. 471 alone 
without complaint of District Munsif before 
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whom document is used does not lie — Penal 
Code (1860), Ss. 193 and 471. 

A promissory note would have become barred 
by limitation on 5th December lOCO. A, the 
endorsee of the promissory note, arranfi^ed with 
B, a vakil’s clerk, for the fili ng of suit on the 
pro-note. B failed to file it within the period of 
liinitaiion, but had it filed some time after- 
ward.s. Then the pro- note boro an endorsement 
of the payment of Hs. 2, on 15tli IMarch l<t29. 
.1 accused /> of having somcliow forged the en- 
dorsement in order to cover up . h.is own offence 
and piosecutod him under S. 471, I. D. C., with- 
cut the previous sanction under S. 195 (1) (c), 
Criminal P. C. , contending that Jl being not a 
party to the suit, no previous sanction was 


necessa rv : 

ifrhl: tlnat tl.c facts alleged constituted an 
offence under S. 193, 1. P. C., and therefore tho 
complaint was liarred by R. 195, Criminal I\ C.: 
A. 1. 11. 1932 Mad. 253 and A. I. U. 1929 Mad. 
2 ), Bel. on. [P 415 C 2] 

(b) Criminal P, C. (1898), Ss. 209 (2) and 
436 — Magistrate discharging accused on 
ground that he has no jurisdiction to enter- 
tain complaint is not order of discharge and 
Sessions Judge is not competent to deal with 
it under S. 436. 

A INIagistrate discharged the accused under 
S. 209 (2) on the ground that he had no jurisdic- 
tion to entertain the complaint. Tho Sessions 
Judge in revision dealt with it under S. 436, 
Criminal P. C., and ordered further inquiry. 

Jlfld: that the order of the iNIagistrato was 
wrong in that if he had no jurisdiction to enter- 
tain the complaint he could certainly have no 
jurisdiction to discharge the accused under 
S. 209 (2), Criminal P. C. 

Held further: that the Alagistratc’s order 
amounted only to an order that ho declined to 
proceed with tho case for want of jurisdiction 
even though tho word “discharged” was used, 
that his order was not an order of discharge and 
that it could not be revised by the Sessions Judge 
under S. 43G. [P 410 G 1] 

(c) Criminal P. C. (1898), S. 209 (2)— Order 
of discharge must be based on ground that 
charge is groundless. 

An order of discharge under S. 209 (2) must bo 
based on a consideration that the charge is 
groundless. Such an order cannot bo passed on 
tho ground that tho Tklagistrato has no jurisdic- 
tion to entertain the complaint. [P 416 C 1] 


K. S. Jayarama i4f///arancl G. Gopala^ 
swnmi — for Petitioner. 

Fiihlic Prosecutor and T. 7*7. Bama- 
hhad racharuir —iov Opposite Party. 


Order . — The petitioner was accused of 
an olfenco under S. 471, I. P. C., in a 
comphiirit i»resented by the respondent 
to tlio Suhdi visional Magistrate, Chidam- 
baraiii. Tlio compilaint was taken on 
file for odurHu s under Ss. 4G5 and 471, 
J. P. C , and transferred to the 2nd 
Clae-s Magistrate of Vridhachalam for 
1)1 eliininary imiuiry under Ch. IB, Cri- 
ininal I'- C. Tho Sub I^Iagistrate ro- 
cotded a sworn statement from the com- 
plainant and issued processes t 9 the ac- 


cused and witnesses, but before the 
inquiry could begin he was succeeded by 
anotlier Magistrate, who heard prelimi- 
nary arguments and held that the com- 
plaint was barred by S. 195, Criminal 
P. C., because there was no complaint 
l)y the District ^lunsif of Vridhachalam. 
Tlio ]Magistrat 0 then passed an order 
puiqiorting to discharge the accused (the 
petitioner) under S. 209 (2), Criminal 
P. C. In revision the learned Sessions 
Judge of Soutli Aicot acting under S. 436, 
Ciirninal P. C., set aside the order of 
discharge and directed the Sub-Magis- 
trate to restore the complaint to file and 
dispose of it according to law. The 
accused lias prayed tliat the order of the 
learned Sessions Judge may be quashed 
as l)eing contrary to law and without 
jurisdiction. 

The facts, as alleged in the respon- 
dent’s complaint are quite simple. Rama- 
nuja Naidu of ^lelapapanampatti in 
Vridhachalam Taluk executed on 5th 
December 1927, a promissory note for 
Rs. 150, in favour of Kuppuswami Chetti 
of Melpadi. On 15th October 1930, 
Kuppuswami Chetty endorsed tho pro- 
missory note in favour of the respondent. 
Until 15th October 1930, no endorse- 
ment of payment on account of principal 
or interest had been made on the pro- 
missory note and therefore the respon- 
dent’s claim under it would become 
barred by limitation on 5th December 
1930. On 19th November 1930, the res- 
pondent issued a notice to the promisor 
to which he received no reply. On 2nd 
December 1930 the respondent arranged 
with the petitioner, who is, or w’as then, 
a vakil’s clerk for the filing of a suit on 
the promissory note in the Court of the 
District !Munsif, Vridhachalam. He sent 
to tho petitioner the promissory note, a 
vakalat form duly signed, and a blank 
sheet duly signed on which tho plaint 
might be copied out; he sent also at the 
same time Rs. 24, for the fees and neces- 
sary expenses. Tho petitioner failed to 
see that the suit w'as filed wTthin the 
period of limitation, hut had it filed 
some time afterwards, and then the 
promissory note boro an endorsement of 
the payment of Rs. 2, on 15bh March 
1929. Tho respondent accused the peti- 
tioner of having somehow forged tho 
ondorsoment in order to cover uphisow’n 
olVonce, and stated that by filing the 
promissory note in tho Court the peti-’ 
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tioner bad committed an offence under 
S, 471, I. P. C. The suit was dismissed 
by the District Munsif on the ground 
that the claim was barred by limita- 
tion. (This appears from the order of 
the learned District Judge; the records 

of the suit have not been discussed 
before me.) 

The Sub-^lagistrate took the view 
that the off ence alleged in the complaint 
was clearly one of intentionally fabricat- 
ing false evidence for the purpose of 
being used in a judicial proceeding 
(S. 193, I. P. C.) and that therefore a 
prosecution was barred by S. 195 (l) (b). 
Criminal P. 0., for want of a complaint 
by the District Munsif in whose Court 
the false document had been used. There 
can be no doubt that the person who 
wrote the false endorsement did so with 
the intention of causing it to appear that 
a payment of Es. 2 had been made on 
15th March 1929. That would be an 
important item of evidence in the suit, 
because if such a payment had been 
made, the bar of limitaticn would be re- 
moved. The respondent’s contention, 
which appears to have found favour with 
the learned Sessions Judge is that the 
petitioner forged the endorsement not in 
order to make false evidence for the suit, 
but in order to cover up his own failure 
to file the suit in time. This conten- 
tion is very obviously due to a confusion 
of motive with intention. No doubt 
the motive of the petitioner was to 
save himself from blame for delay in 
haying the suit filed. But the intention 
ot the act of forgery and the intention of 
the act of filing the forged document, 
have to be gathered from the acts them- 
selves. The intention with which the 
torged endorsement was made was to 
cause It to appear that a payment of 

iQOQ^ March 

The intention with which the 

orged document was filed in Court is 

equally clear ; it was to make it appear 

to the District Munsif who was to try 

the suit that the claim was not barred 

by limitation. If the District Munsif 

^ decree for the 
plaintiff, the mistake of the respondent 

would be concealed and he would escape 

responsibility for the fees which had 

been entrusted to him. That however 

though it may have been the ulterior 

object which the petitioner desired to 

gain, was not the intention with which 

( 
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he acted when he filed the promissory 
note in the Court. 

The oftence of fabricating false evi- 
dence for use in a judicial proceeding 

193, I. P. 0.), is specified in S. 195 

(b), Criminal P. C., and therefore no 
Court could take cognizance of that 
ollence in this case without the coin"j 
plaint of the District ^Munsif, Chidam- 
baram. The oflence of using as genuine 
a forged document (S. 471, I. P. C.), is, 
specified in S. 195 (l) (c), Criminal P. C.,< 
and the petitioner not being a party or a* 
witness to the suit, no complaint of the 
District Munsif is necessary before he 
could be prosecuted for that offence. The 
lespondent has attempted to prosecute 
the petitioner for the offence under 
S. 471, I. P. C., although the facts al- 
leged would constitute an offence under 
S. 193, I, P. C. This is precisely what 
is forbidden by the decisions in the cases 
of Ravanajypa Beddi In re (1) and Peri^ 
anna Mntliirian v. Vengu Ayyar (2). 

This is sufficient to show that the order 
of the learned Sessions Judge must be 
set aside and I do not think it is neces* 
sary to discuss the other decisions cited 
by the learned Sessions Judge. On the 
merits of this case it is in my opinion 
clearly one in which no prosecution 
should be entertained except upon the 
complaint of the District Munsif, Vridha- 
chalam. I have no doubt whatever that 
the plaint in the suit upon the pro-note 
contained an averment of the payment 
of Es. 2 on 15th March 1929. That aver- 
ment was signed by the plaintiff (the 
respondent in this petition) and the 
learned District Munsif would want from 
him a full and satisfactory explanation 
thereof, before deciding at his instance 
to file a complaint against the present 
petitioner. The respondent, it is clear 
from his complaint, has foreseen this 
difficulty ; hence the allegation in the 
complaint that he signed and delivered 
to the petitioner a blank sheet on which 
the plaint could be drafted. Under O. 6 
E. 15, Civil P. C , the respondent was 
bound to append a verification to his 
plaint, and, if he had applied to the Dis- 
trict Munsif to prosecute the petitioner, 
he would have found that it was not so 
easy to escape from the implications of 

1. A I R 1932 Mad 253 = 1932 Cr C 182=19/? 

I C 779=33 Cr L J 361=55 Mad 343 

2. A I R 1929 Mad 21=114 I C 360=30 Cr 

L J 322. 
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his verification Ijy a mere assertion that 
ho ha'l sic^ned on a blank sheet. This 
would have liad an iinjtortant bearinj^ on 
tlie (juestion wiiether the District i\lun- 
sif would consider it expedient in the 
interests of justice to prosecute tho peti- 
tioner. lie mi.i^ht even have considered 
it necessary to prosecute the respondent 
also. 

Tiiere is another technical point to 
which Mr. K. S. Jayarama Iyer for tho 
petitioner has called niy attention though 
it has not been fully argued, since it was 
not mentioned in tho petition. The 
learned Sub-^Magistrato Ins stated in his 
order that he discharged the petitioner 
under S. dOD (d), Criminal P. C. Ho had 
decided that ho had no jurisdiction to 
; 0 ntortain the complaint, but strangely 
enough it did not occur to him that if ho 
had no jurisdiction to entertain the com- 
plaint he could certainly have no juris- 
diction to discharge tho accused under 
S. 209 (2), Criminal P. C. iMoreover an 
order of discharge under S. 209 (2), Cri- 
minal P. C., must 1)0 based on a consi- 
deration that tho charge is groundless. 
ITliere is nothing in this case upon which 
the Magistrate could have arrived at 
such a decision ; nor in fact has he ar- 
■rived at such a decision. The Magis- 
trate’s order that lie declined to proceed 
jwith tho caso for want of jurisdiction 
Iwas not an order that could be revised 

I 

by tho learned Sessions Judge. Though 
the Magistrate used tho word “ dis- 
cliargo” his order was not in law an 
order of discharge at all, and the neere 
jmention in it of S. 209 (2), Criminal 
jP. C., could not give the learned Sessions 
Judge jurisdiction to deal with it under 
S. 130, Criminal P. C. Nor was it an 
order dismissing a complaint under 
S. 203, Criminal P. C., for, such an order 
can only bo passed by a ^lagistrate hav- 
ing jurisdiction to take cognizance of 
the complaint. Tho order of tho learned 
Sessions Judgo directing further inquiry 
into tho complaint against the i^etitioner 
is accordingly sot aside. 
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Burn, J. 

{Sanitary Inspector) Municipal Coun- 
cil, Dindigul — Petitioner — Complainant. 

V. 

Rajamani Ayyar — Accused — Respon- 
dent. 

Criminal Revn. Case No. 935 of 1932 
and Criminal Revn. Potn. No. 859 of 
1932, Decided on 3rd February 1933, to 
revise judgment and decree of Bench 
IMagistrates, Dindigul, D/- 31st August 
1932, and in S. T. No. 486 of 1932. 

Madras District Municipal Act (5 of 1920), 
S. 306, Bye-law No. 1 — Bye-law No. 1 does 
not authorize Municipal Chairman to issue 
any notice of any kind nor make failure to 
obey notice punishable. 

Bye-law No. 1 is badly drafted and it docs not 
proliibit anyone from doing anything. It does 
not authorize tho ^lunicipal Chairman to issue 
lo anyone any notice of any kind nor does it 
Fay that failure to obey a notice is punishable. 
IJcnco a person who uses for hotels, etc., any 
premises not constructed as mentioned in Byo- 

law No. 1 will not bo liable to penalty. 

[P 416 C 2] 

K. Ha jail Ayyar and S. Narasinga 
Hao — for Petitiouer. 

K. S, Jayarama Ayyar and T. P. Oo- 
2 )alakrishna Ayya? — for Respondent. 

Public Prosecutor — for tho Crown. 

Order, — The petition must fail. Bye- 
law No. 1 is badly drafted. It does not 
prohibit anyone from doing anything. 
It enjoins that 

“premises used for hotels, lodging houses, board- 
ing houses, choultries, rest houses, restaurants, 
eating houses, cafes, refreshment rooms, or coffee 
houses or to which the public are admitted for 
tho consumption of any food or drink shall ba 
constructed of masonry or of such other durable 
materials, as may bo approved by the Chairman 
and no part thereof shall bo constructed of 
inflammable materials;” 

but it fails to say that anyone who uses 
for hotels, etc., any premises not so con- 
structed will be liable to any^ penalty. 
Moreover, tho bye-law certainly does 
not authorize the Municipal Chairman 
to issue to anyone any notices of any 
kind, nor does it say that failure to obey 
a notice is punishable. The acquittal 
was correct and this petition is dis- 
missed. . 

pt)o/t/g Petition distnisscd* 


p.r.s./k.s. 


Order set aside. 
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Beasley, G. J. and Bardswell, J. 

Appaji Beddiay — Appellant. 


Madras 417 


V. 

Thailammal — Respondent. 

Letters Patent Appeal No. 4 of 1930 
Decided on 24th January 1933, from 

f °foon I>/'-28th No. 
vember 1929. 

Letters Patent (Madras), Cl. 15 — Order 
or ering respondent in appeal to be brought 
on record as legal representative of deceased 

An order ordering the respondent in an anneal 
•to be brought on the record as the legal renre- 
sentative of the deceased original appellant is 
not an appealable order as such an order is not 
3i judgment witliin the meaning of Cl Toff/a 

S. N. Srinivasa Ayyar—ior Appellant. 
.It. t^rimvasan for Bespondent 
Beasley, G.J. -This is a Letters Patent 

^Appeal from an order of Jackson, J. The 
iquestion raised here is whether that 
order which was one ordering the res- 
pondent in this appeal to be brought on 
(the record as the legal representative of 
the deceased original appellant is an ap- 
pealable order or not. In my view it 

'Arnold applied by Sir 

Arnold White, C. J., m Tuljaram Row v. 

agappa Ghettiar (l), this is certainly 
not an appealable order. That test has 
so often been referred to and I do not 
propose to re-state it here. I may how- 
ever summarise my reasons for sayin« 
that this is an order which is not an" 
.pealable An order to bo appealable 
must of course be a judgment within 
the rneaning of Gl. 15, Letters Patent. In 
my ^ew, this IS not a judgment which 
finally settbs the rights of parties but 

nas the eftect of allowing litigation 
which IS proceeding to further proceed 
to a final adjudication. The facts of the 
case here are that the deceased original 
appellant filed this appeal and whilst it 

was made to bring on record Se res 
pondent as her legal representative. The’ 
question as to whether or not the res 
pondent was the legal representatwrof 
the deceased original appellant depended 

.upon the genuineness or otherwise of a 

will. That was a matter which came 
• before our learned brother. He first“f 
all considered whether the will was 
•genuine one or not and having found 
» that it was genuine he brought upon tho 
1. (1912) 35 Mad 1=8 I 0 340 (P B), ^ — 

1933 M/53 & 54 


bv Thi the , person who 

by the will was established to be the 

lega representative of the deceased ori 
ginal appellant. 

What was the effect of the order? 
pon the death of the original appellant 
the appeal would have abated if within 
the period allowed for doing so no legal 

deceased appellant 
had been brought on the record. The 
result would have been that if no ap- 
phcation had been made the appeal 
would have abated and the judgment of 
the lower Goqrt would have stood in 
favour of the appellant here. The effect 

■ fbf adjudication upon 

this matter is not stopped by the death 

of the deceased original appellant. On 
for possible 

under matter 

under the appeal. I am clearly of the 

opinion that the cases quoted on behal? 

Beev namely, Eyroon 

Pl an'd General of Madras 

Sith the deaft 

with the position of suits which had 

WWL^ abated and the question was 
whether an order setting aside the abate- 
ment was an order which was anneal 
able or not. The reason for deciding that 

reason of ^7 because by 

reason of the abatement of the anneal 

righrS° tr? a valuable 

ignt and that the order setting aside 

the abatement had the effect of depriv- 

ri4t valuable 

^as held that there 

Tha?'^is^nofc“ 

lhat IS not this case at all. For the 

reasons I have given, in my view, the 

preliminary objection taken by Mr K 

Bhashyam is a sound one and I mnsf 

hold that there is no appeal from such 

an order as in this case. This Letters 

Patent Appeal must therefore be dismis 
Sed with costs. uiamis- 

“I agree. 


Bardsioell^ /. 

p.r.s./k.s. 


Appeal dismissed^ 


2. (1915) 31 IC 38. 

3. A I R 1922 Gal 335=49 Cal 62=67 I C 917, 
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Full Bench 

Hackson, Sundaham Ciietty ard 

INIockktt, .IJ. 

[V adlamaiinati) Bala Trij)ura Sun- 
il aramvia — Plaintiff — Appellant. 

V. 

Ahclul Khadc) — Defendant — Pespon- 
clent. 

Appeals Nos. 51 and 52 of 1929, Deci- 
ded on Pith September 1932 against 
order of Dist. Judge, Kistna, D/ - 11th 
August 192H. 

K' (a) Limitation Act (1908), S. 15 and 
Art. 182 — Final decree Tn mortgage suit 
and execution application for sale of mort- 
gaged properties — Dismissal of petition for 
non-payment of batta — Declaratory suit by 
another that mortgaged property belonged 
to mosque and that mortgage was invalid and 
unenforceable decreed — Mortgagee decree- 
holder’s appeal from such decree allowed — 
Subsequent execution application for sale 
of mortgaged properties beyond three years 
from date of dismissal of prior application 
does not come under S. 15 nor is it revival 
of old application and is barred by limita- 
tion. 

An application for sale of mortgaged property 
in execution of the final decree was dismissed 
for non-payment of batta by the applicant. On 
the previous day to the passing of this order, a 
suit filed by another in which the mortgagee- 
decree-holdcr was ■ impleaded, was decreed de- 
claring that the mortgaged property belonged to 
mosque and that the mortgage was invalid and 
unenforceable. The mortgagec-decree-holder ap- 
pealed from that decree and his appeal was 
allowed and the declaratory suit was dismissed. 
Subsequently three years beyond the date of the 
dismissal of the former execution application, 
the mortgagco-decree-holder applied for sale of 
the mortgaged properties and contended that the 
application was not barred as it came under 
S. 15 and as it was to revive the old application. 

Held: that the case did not come under S. 15 
as the prior petition w-as dismissed for non- 
payment of batta and not on account of the 
decree in the declaratory suit, and that the 
second application was a fresh one and not to 
revive or to continue the old one as that appli" 
cation was dismissed finally and properly and 
could not he revived and as such was barred by 
time under Art. 162. Case Imo discussed 

[P 421 C 1; P 422 C 1] 

(b) Limitation Act (1908)— Construction- 
Exemption not covered by sections in Act 

cannot be imported by Court. 

I’er JacliSini, J. — Exemption not covered 
by the sections of the Indian Limitation Act 
should not bo imported by Courts to relieve 
a party from the bar of limitation; A Hi 1920 
Mad 1 (2^6') and 43 Gal GGO, licf> [1^ d20 G 2] 

(c) Civil P. C. (1908), O. 9 and O. 17 and 
S. 151— Court has inherent power to dismiss 
execution application for default Decree 

Execution. , ^ ^ 

Vqx i^undaram C he 1 1 y, J .—Though 0.9 and 
O. 17, Civil P. 0. do not apply to execution pro- 
ceedings, still the Court bus doubtless, inherent 
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power to dismiss an application for execution 
when the applicant makes default in the pay- 
ment of batta which is necessary to put the 
Court in a 'position to proceed with the appli- 
cation. [P ^-2 C 1] 

(d) Decree — Execution — Application 
finally and properly dismissed cannot be 
revived— Test for applicability of principle 
of revival indicated. 

An application for execution which has been 
finally and properl v dismissed cannot be revived: 

21 Mad 257 and A I R 192G Mad G93, Bel. on. 

[P 422 0 1] 

But where an execution petition can be 
deemed to have been not finally disposed of and 
can be treated as 'still pending in the eye of law, 
the isubscquent execution application may be 
treated as one for the continuance of the former 
one. Where the former execution application is 
dismissed finally, but for some reason (not due 
to any default or neglect on the part of the 
applicant) which subseciuentl}' turns out to be 
untenable, the latter execution application 
would be deemed to be one for a revival of the 
former one: 21 Mad 261; 23 Mad 60 {F 7>), 
SI Mad 11: AIR 1924 Mad 210 and 24 Born 
3i5, Ref. , [P 422 0 2] 

The test to be applied for the principle of 
revival is that the interruption to the execution 
proceedings is due to an intermediate order 
which was afterwards sot aside or the execution 
proceedings must have been rendered infruc- 
tuous by some such obstacle and the interrup- 
tion to the execution should not have been 
occasioned by any fault or laches of the appli- 
cant: 17 Cal 268 and 23 Cal 397, Rel. on. 

[P 423 0 1, -21 

❖ (e) Limitation Act (1908), S. 15— Injunc- 
tion or order staying execution must be ex- 
press and application cannot be stayed by 
implication. 

Per Mockett, J.— Equitable considerations 
cannot bo introduced into the very clear provi- 
sions of S. 15. The injunction or order must be 
express in its terms and an application cannot 
bo stayed by implication: AIR 1932 P C 16o, 
Pel. on. 424 0 IJ 

N. Sivaramakrislina Iyer for Appel- 
lant. 

Ch. Baghava Eao—ior Respondent. 
Jackson. /.—In E. P. No. 12 of 1928 
the appellant, the mortgagee decree- 
holder in O. S. No. 29 of 1918 of Masuli- 
patam, applied to sell the moitgage 
security. He cited a previous applica- 
tion dated 2nd October 1922, and claim- 
ed to be in time because: 

“the plaintiff was restrained by an injunction 
from executing the mortgage decree, and the 
injunction was dissolved only on IGth August 

1027.” ^ ^ . 

The Court accordingly ordered sale on 

5th April 192S but stayed it upon the 

respondent judgment-debtor’s objection 

that the execution application 

barred, and finally by its order dated 

14tb August 1928 dismissed the ai^nca- 

tion as barred by limitation H®^ce 

the appeals. Wo do not find tba 
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Court had debarred itself from goiu^ 
into the question of limitation by order! 
ing sale. If it had been misled by the 
appellant into thinking that there was 
no question of limitation it did right to 
go into the matter before the execution 
was ^ concluded. This disposes of C. M. 
A. 52. The appellant no longer main- 
tains that there was an injunction as 
oiiginally stated. But she argues that 
there was a decree, which in its effect 
was tantamount to an injunction, and 
which therefore attracted the provision 
of S. 15, Lim. Act. The exact words of 

that section applicable to this case are: 

In computing the period of limitation pres- 
cribed for any application for the execution of 
a decree, the execution of which has been 
stayed by injunction or order the day on which 
It was issued or made, and the day on which 
it was withdrawn, shall be excluded.” 

Eignt months after the appellant ob- 
tained her decree certain worshippers 
impleading both the mortgagor and the 
mortgagee got it declared that the security 
of the mortgage was a religious endow- 
ment and not the property of the mortga- 
gor m the decree in O.S.No. 14 of 1920 on 

the file of the Sub- Judge, Masulipatam, and 

It IS this decree which the appellant asks 
us to treat as an order staying the exe- 
cution of her prior decree, until it was 
set aside on appeal by the High Court 
on 16th August 1927. The learned Dis- 
trict Judge has found that the petitioner 
was not restrained or prevented from 
executing her decree, and if she had 
applied for execution the Court could 
not have refused to execute. 

In our opinion this is correct. Sup- 
pose in a similar case the mortgagor was 
possessed of much property besides the 
mortgaged property. The decree-holder 
could put in his application for execu- 
tion, sell the property with the blot on 

the title for what it was worth, or have 
it recorded that the property was le«^ally 
^tinct : see Chand Mall Bahu v. "^Ban 
Behari Bose (l) and, then apply for a 
peisonal decree ; and to say that in 

execution has been 

‘te expression en- 

To ordinary meaning. 

To maintain her argument the appellant 

T *1 • ’ 'as “inconvenienced,” 

and It remains to see whether the case 
law supports that interpretation. There 
appears to be no Madras case directly in 

1. A I R 1924 Cal 209 = 74 I G 1021 :^o Cal 

718, 


Bombay rulings in 
SomulnkTiar Swami Guru v. Shivappa 

iJaUappa (2) and Bam Bharosay v. 
bohan Lai (3) run on all fours with the 
present case and negative the appellant’s 
' In legard to the institution of 

suits, not the execution of decrees, it is 
held in Satyanarayana Brahmam v. 
ocethayya (4) that no equitable grounds 
for the suspension of a cause of action 
can be added to the provisions of the 
-Limitation Act and a decree cancelling 
a promissory note as fraudulent is no 
stay of a suit upon the note. This judg- 
ment does not seem to have been brought 
to the notice of the Bench in Lakshmi- 
narayana v. Lakslimipathi (5) and there 
the ruling is to the exact contrary— 
that the decision in the collateral suit 
was in substance one which prevented 
the tiling of a suit upon the note. Two 
cases are cited by that Bench in support 
^ its view. Pandey Satdeo Narayan v. 
Badhey Kuar (6) and SaBsh Moliini 
Debya v. Pabna Bank, Ltd. (7). In the 
Patna case the decree-holder was ordered 
to furnish security for half a lakh before 
executing his decree, and that order is 
interpreted as one staying the execution* 
there is no question of collateral decrees! 

In Satish Moliini Debya v. Pabna BanJ{\ 

Dtd, \1) it is also found that there is an 
amounting to a stay: 

of stayed by the order 

of 27th May— the Judge struck off the execution 
case for the present.” oLution 

Again, there is no question of a col- 
lateral decree, so Laksliminarayana v. 
Lakslimipathi (5) seems to stand alone 
and of the two contradictory judgments 
we prefer Satyayarayana Brahman v. 
Seethayya (4) as correctly statin^^ the 
law. In MuthuKorakkai Chetty Y.Madar 
Ammal (8) the question was referred to 
a Pull Bench whether the cause of action 
for delivery to which Art. 180, Lim.Aet 
applies is suspended during the pendency 
of proceedings for setting aside the 
sale, and this question attracted a gene 
ral discussion of limitation coverin« 
wide range. On p . 203, Sadasiva Ayyar.J. 

2. A I R 1924 Bom 39=76 I C 557. * 

3. A I R 1924 All 707=82 I G 1 

C97=100 I C 776=50 Mad 

5. A I R 1927 Mad 997=105 I C 304 

6. A I R 1920 Pat 354 = 53 I 0 9 =’5 Pat L J 

7. (1918) 47 I C 907. 

1=54 I C 66 = 43 Mad 185 

(FB). 
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found that the sale \vns not finally 
approved till the proceedinj^s to set it 
aside for fraud had terminated, a case 
very much on all fours with Baijnath 
Saiiai V. lianujnt Singh (O), when a 
revenue sale was held to be finally con- 
firmed after various proceedings. He 
then enunciates a principle underlying 
this ruling 

“that whetiuver proceedinp^?; are being conducted 
between the parties bona fide in order to have 
their mutual rights finally settled, ihe cause of 
action for an application, the relief claimable 

wherein follows naturallv on the result of such 

• 

proceedings, should be held to arise only on the 
date when these proceedings finally settle such 
rights. ” 

It can hardly be said that Baijnath 
Sahai v. Ramgut Singh (9) and the 
other case cited Mt. Ranee Syrno Mo^jee 
V. Shooshee Moklie Burmonia (10), lay 
down any such general proposition. 
These cases decide as a matter of fact 
that in certain circumstances a cause of 
action arose upon a certain date, and it 
would be very dangerous to proceed as 
though their underlying principle con- 
tained a general proposition of statu- 
tory force. The next case which is cited, 
JSfrityamoni Dossai v. Lakhan Chandra 
Sen (ll), requires to be read with care. 
As stated in the opening sentence it is a 
general concurrence with the judgment 
under appeal, reported in Lakhan Chun- 
der Sen v. Madhusudan Sen (12), a case 
in which Mt. Ranee Syrno Moyee v. 
Shooshee Mokhe Burmania (10) and 
Prannath Roy v. Rockea Begum (13) 
have been followed. In the latter case 
it is found on p. 357 that it would be an 
inconsistent course in the Courts to hold 
that the pendency of a litigation fur- 
nished no 'good and sufficient cause 
for the appellant’s not proceeding with 
his own claim. The words in inverted 
commas are a quotation from an excep- 
tion to certain Bengal Begulations re- 
ferred to on p. 253 of this same Vol. 7: 

“Dut certain exceptions are introduced into 
these regulations, amongst others, that the limi- 
tation of 12 years is not to apply where the 
party has been precluded by good and suffi- 
cient cause from bringing his suit within that 
period.” 

It cannot be said that the series of 
cases ranging from Mt. Ranee Syrno 

9. (1B9G) 23 Cal 775=23 I A 45=7 Sar 1 (PC). 

10. (18G7-G9) 12 U I A 244 (PC). 

11. (lOlG) 43 Cal GG0=33 I C 452. 

12. (1908) 35 Cal 209=12 OWN 326=7 C L J 

69. 

13. (1857*59) 7 M I A 323=4 W R 37 (PC). 


Moyee v. Shooshee Mokhe Burmonia (lO) 
to Nrityamoni Dossai v. Lakhan Chandra 
Sen (ll) have superimposed upon the 
Limitation Act some provision which 
finds no place among its sections. On 
p. 209 of 43 Mad., of MutJm Korakkai 
Chetty V. Madar Ammal (8) Sadasiva 
Ayyar, J., restates the principle in these 
terms 

“a person is not bound to bring an unnecessary 
suit or to make futile and unnecessary applica- 
tions during the course of other litigation pro- 
ceedings for the settlement of the same rights.” 


But that seems rather to beg the ques- 
tion. If the application is one which 
must be made in order to save the bar 
of limitation it is neither futile nor un- 
necessary. As observed by Seshagiri 
Ayyar, J., in the same case on p. 211, 
the Judicial Committee have held that 
exemptions not covered by the sections 
of the Limitation Act should not be 
imported by Courts to relieve a party 
from the bar of limitation, and this 
principle is not overlooked in the six 
Privy Councial cases which he cites in- 
cluding Nrityamoni Dossai v. Lakhan 
Chandra (ll). The Officiating Chief 
Justice speaks to the same effect on 
page 200: 

“It is hardly to be inferred from such obser- 
vations that the Privy Council intended to lay 
down any rule other than those .mentioned in 
various sections of the Limitation Act.” 

In Satyanarayana Brahman v. See- 
thayya (4) it is also held that whatever 
view be taken of Nrityamoni Dossai v. 
Lakhan Chandra (ll) no equitable 
grounds for suspension of a cause of ac- 
tion can be added to the provisions of 
the Limitation Act. Ammathayi Ammal 
v. Sivarama Pillai (14) is to the same 
effect. A recent Privy Council case, 
Nagendra Nath Dey v. Suresh Chandra 
Dey (15), lays down that though in 
theory some rule in regard to collateral 
litigation may be intelligible, when how- 
ever there is no such rule in the Act, the 
only practical course is to interpret and 
follow^ the Act’s provisions. We agree 
and hold that if the appellant cannot 
bring herself within the exemptions pro- 
vided for in the Act, she cannot escape 
the bar of limitation by pleading in 
equity an implied order, or a collateral 
litigation which would render her pro- 
ceedings futile. ^ 


14. AIR 1925 Mad 334=86 I C 272. 

15. AIR 1932 P G 166=137 I 0 629—59 

283=60 Cal 1=63 M L J 329 (P C), 
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It remains to consider whether the 
execution petition which was dismissed 
on IGth January 1923 can be treated as 
revived by the present execution peti- 
tion so that no question of limitation 
need arise. There is no doubt that the 
execution petition was dismissed be- 
cause batta was not paid, and it is diffi- 
cult to see how a petition dismissed for 
that reason can possibly be revived, I 
have had the advantage of reading the 
judgment of my learned brother which 
is about to be delivered on this point, 
and entirely agree with . his conclusion, 
3<nd the statement of the case law upon 
which it is founded. The appeals there- 
fore must be dismissed with costs. 

^ Sundaram Chetty, J , — The appellant 
in these appeals filed 0. S. No. 29 of 
1913 in the District Court, Masulipatam, 
on a mortgage bond and obtained a pre- 
liminary decree for sale of the mortgaged 
properties on 4th November 1919. The 
final decree in that suit was passed on 

27th' March 1922- She filed E. P. No. 
57 of 1922 on 2nd October 1922, praying 
for the sale of the mortgaged properties 
for the realization of the decree amount. 
That petition was dismissed on 16th Janu- 
ary 1923. In 1919 one Mahomed Yusuff 
and another filed a suit in the District 
Court of Kistna at Masulipatam which 
was subsequently transferred to the 
Court of the Subordinate Judge, Masuli- 
patam, and numbered as O. S. No. 14 of 
1920, in which the present appellant and 
also the mortgagors who executed the 
mortgage deed on which the decree in 
O. S. No. 29 of 1918 was passed, were 
also impleaded as defendants. The plain- 
tiffs therein contended that the mortga- 
ged^ properties belonged to a mosque 
which was a public religious endowment 
and were inalienable and prayed for a 
declaration that the mortgage deed was 
invalid and unenforceable. That suit 
was decreed on 15th January 1923 and 
the declaration sought for was accord- 
ingly given. The present appellant who 
was impleaded as defendant 2 in that 
suit preferred an appeal to the High 

f (A- No. 349 

ot iy..3j That appeal was allowed and 

the plaintiffs suit brought on behalf of 

the mosque was dismissed on 16th August 

1927. Subsequently, the 'present appli- 
cation for the execution of the decree in 
O. S. No. 29 of 1918 was filed by the de- 
cree-holder on 23rd September 19^7. 


The contention of the judgment-debtors 
IS that this application for execution is 
baired by limitation. The learned Dis- 
trict Judge upheld this objection and 
dismissed the execution petition. 

The appellant puts forward several 
grounds in support of the contention 
that the present execution application 
should be held to be not barred bv limi- 
tation. I propose to deal with one of 
those contentions, and that is that the 
present E. P. No. 12 of 1928 filed soon 
after the High Court decision must be 
deemed to be one for the revival of the 
former E. P, No. 57 of 1922 which was 
dismissed on 16th January 1923. In 
order to apply the principles of law rela- 
ting to the doctrine of rivival, it would 
be well to ascertain what the exact facts 
in this case are. In E. P. No. 57 of 
1922 the prayer w^as for the sale of the 
mortgaged properties. On 17th Novem- 
ber 1922 notice of sale to the judgment- 
debtors was ordered fixing the hearing 
date as 12th December. On the later 
date the judgment-debtors were absent 
and' the notices were found to have been 
affixed. Finding that the service was 
not sufiScient the Court ordered fresh 
sale notice to be taken out by the decree- 
holder and fixed the hearing date as 16th 
January 1923. ^ When the petition was 
taken up for disposal on that date it was 
fouii(i that no batfca was paid for fresh 
sale notice as ordered by the Court. On 
the express ground that no batta was 
put in, the petition was dismissed on 
that day without costs. Thus ended 
E. P. No. 57 of 1922. It is true that on 
15th January 1923 the judgment in O.S. 
No. 14 of 1920 was pronounced by the 
Subordinate Judge, declaring that the 
mortgage^ in question was invalid and 
not binding on the trust. It may be 
contended with some show of'reason that 
even in the absence of an injunction res- 
training the sale of the properties in 
execution of the mortgage decree in O.S. 
No. 29 of 1918, the declaration of the 
invalidity of that mortgage would be an 
obstacle to pursue the execution of the 
mortgage decree by seeking to sell the 
mortgaged properties. I am not how- 
ever dealing with that point. What is 
stated in ground No. 13 in the memo- 
randum of appeal in C. M. A 
No. 51 of 1929 is, that E. P. No. 57 of 
1922 was dismissed on 16th January 
1923, in consequence of the judgment in 
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O. S. No. 11. of r.)20 (l-atcfl IStli Janu- 
arv 1!>‘2 

If this statement; is correct, it may 
^’01 y well be contended that the present 
execution a])plication may ho deemed to 
he one for tiio levival of the former ono 
whicli was wronyly dismissed liy reason 
of an obstacle which was subsequently 
i'enio\ed and for no fault or neglect of 
the decree-holder. Hut as 1 have sot 
forth aliovo, the dismissal of ]’h 1\ 
No. o7 of Ihdd, as would appear from 
the orders thereon, was due to the non- 
payment of hatta for fresh sale notice as 
ordered by the Court. There is nothing 
to show that by reason of the adverse 
alecision in 0. S. No. 11 of 1920 the exe- 
cuting Court dismissed that petition on 
the ground that the properties could not 
he put up for sale. In the absence of 
any sort of proof in support of the as- 
sertion made in ground No. 13 of the ap- 
peal memo and in the face of the ex- 
press order of the Court passed on I6th 
January 1923, the only possible conclu- 
sion in this case is that that petition was 
dismissed on tliat date on account of tho 
failure of decree-holder to pay hatta for 
fresh sale notice as ordered by the 
Court. 

Though O. 9 and O. 17, Civil P. C., do 
not apply to execution proceedings, still 
the Court has, doubtless, inherent power 
to dismiss an application for execution 
when the applicant makes default in tho 
payment of hatta which is necessary to 
put tlie Court in a position to proceed w'ith 
[the application. That being so, tho dis- 
missal of tlie execution petition on Kith 
January 1923 on account of the default of 
tho decree-holder due to her own laches 
was a proper and final disi'>osal of that 
petition. The principle of law dedu- 
cil)le from a long course of decisions 
seems to be, that an application for exe- 
cution which has heon finally and pro- 
Ipcrly dismissed cannot be revived. This 
principle has ])ccn clearly stated in the 
decision in Siirya naraya na Fandarathar 
V. Gvninada Pillai (Ih). In that case tho 
application filed in September 1892 was 
found to liave been properly dismissed, as 
it was filed in contravention of tho pre- 
vious order of the Court. The fresh ap- 
plication for execution which was filed 
in October 1895 could not bo treated as 
a renewal of tho application filed in 
Soptenpher K^92 as the latter application 
Tg.^( 18<J8) 21 Mad 257. ’’ ‘ ’ 


was finally and properly dismissed. The 
same view has been expressed by Rame- 
sam, J., in the decision reported in 
Lamijia v. Mazur Hannisa (17) in the 
following passage : 

iNot unless there was a suspension without 
any default on her part can tho principle of re- 
vival of a former execution petition be utilized 
in fnvour of the appellant.” 

Tlie learned advocate for the appel- 
lant referred us to several decisions 
in support of his contention, hut none 
of those decisions has proceeded on 
any ground inconsistent with the prin- 
ciple stated above and all those deci- 
sions are clearly distinguishable and 
cannot help the appellant in this case. 
Where an execution petition can be 
deemed to liavo been not finally disposed 
of and can be treated as still pending in 
the eye of tho law, the subsequent execu- 
tion application may bo treated as one 
for the continuance of tho former one. 
Where the former execution application 
was dismissed finally, but for some rea- 
son (not duo to any default or neglect 
on the part of the applicant) which sub- 
sequently turned out to bo untenable, 
the later execution application would 
be deemed to ho ono for a revival of the 
former one. For all intents and pur-^ 
poses, there is not much difference bet- 
ween revival and continuation of the 
former application. Tho same principle 
how’over applies in both cases. In the 
decision in Sasivarna Tevar v. Ar2ila~ 
iiandam Filial (18), it was held that the 
District Munsif had no legal authority 
to dismiss tho execution petition simply 
because execution was stayed by tho Sub- 
Court. The wmrds struck off ” were 
taken to be not a dismissal. In this view, 
tho execution petition was held to be 
pending in the eye of tho law and thoro- 
foro tho later application was treated as 
one to continue the pending proceedings. 
Tho Full Bench decision in Suppa lied- 
diar v. Avtidai Avivial (19) is based on 
tho same principle. In that case, the 
execution petition dated loth June 1898 

and filed by tho assignee-dccree-holder 
was dismissed on the ground that tho 
assignment of the decree was for tho 
judgment-debtor’s benefit, and conse- 
quently tho petitioner was not entitled 
to execute the decree. But in a suit 

filed by tho assignoo-decreoj^holdcr, it 

17. A l' r" l^(>3lad"G98===95”r 0 718. 

18. (1898) 21 Mad 261=8 M L J IS. 

19. (1905) 28 Mad 60 (F B). 
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was declared that the assignment of the 
decree was not for the benefit of the 
judgment-debtor. The subsequent exe- 
cution petition filed by the assignee-de- 
cree-holder on 21th November 1902 was 
therefore treated as one to revive or con- 
tinue the former execution petition 
which was wrongly dismissed by the 
Court. 

In the case reported in Chalavadi 
Kotiah V. P. Alimelammah (20), the dis- 
missal of the execution petition, because 
execution was ordered to be stayed by 
another Court, was held to be a wrong 
order. It was also found that the dis- 
missal of the execution petition was 
without notice to the parties. That be- 
ing so, the execution petition was trea- 
ted as one pending in the eye of the law 
and therefore the latter execution petition 
was treated as one for the continuance 
of the pending proceedings. The prin- 
ciple relating to revival as stated in this 
case was approved in the decision in 
Surayya v. Venhataratnam (2l). That 
decision does not in any way help the 
appellant s contention, that even if the 
former execution petition was rightly 
'dismissed, the facb that there was an 
obstacle to execution by reason of an- 
other decision would itself entitle the 
Q-Pplicant to have the later execution 
petition filed beyond three years treated 
as one in revival of the former ap- 
plication. It seems to me clear that 
there should have been no final 
disposal or there should have been 
a wrong dismissal on account of 
some obstacle which then existed but 
which was subsequently removed, in 
order to entitle the applicant to have 
the later application treated as one in 
continuation of or to revive the former 
one. 

In Baghunandau Pershad v. Bhugoo 
Lall (22) it was held that the second ap- 
plication could not be deemed to be one 
.for the revival of the first. The test to 
be applied for the principle of revival is 

that the interruption to the execution 

proceedings must have been due to an 
intermediate orier which was afterwards 
set aside or the execution proceedings 
must have been rendered infructuous by 
■ some such obstacl e and the interruption 

20. (1908) 31 Mad 71=18 M iTFIeT^ 

21. AIR 1924 Mad 210=79 I C 779=47 Mad 
176, 

22. (1890) 17 Cal 263. 
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to the execution should not have been! 
occasioned by any fault or laches of the 
applicant. This was held to be the test 
for applying the principle of revival. 
To the same effect is the decision in i?a- 
ghunatli Sahay Singhv . Lalji Sijigh(23), 
The view taken in the decision in Narci- 
ycin Govind v. Sono Sadashiv (24) is 
virtually the same. As the original ap- 
plication of January 1888 was found to 
have been wrongly dismissed on the 
ground that a suit for the removal of the 
obstruction was pending, the later exe- 
cution application was taken to be one 
to revive the previous one which had been 
suspended pending litigation. Much re- 
liance was placed on behalf of the appel- 
lant on the Privy Council decision’in Qam- 
ar-ud-din Ahmed v. JawahirLal (25), In 
that case, on the execution application 
filed in August 1888 execution was al- 
lowed to proceed by an order dated 18th 
December. On 29th November 1889, 
it was ordered that the case should bo 
struct off the file and the record trans- 
ferred to the Court of the Collector for 
execution. On 23rd December it was 
ordered that the record be not sent to 
the Collector’s Court as the decree-hol- 
der had not made the deposit on account 
of the transfer. Against the order of 
18th December 1888 allowing execution 
to proceed, an appeal was preferred to 
the High Court which reversed that 
order and in a further appeal to the 
Privy Council the order allowing exe- 
cution wes restored on 12th December 
1894. 

Then an application for execution 
was made on 23rd November 1897, 
which was held to be one to revive a 
pending execution petition suspended by 
no act or default of the decree-holder. 
Their Lordships have clearly held that 
the order dated 23rd December 1889 was 
in no sense a final order. It was also held 
that the interruption to or suspension 
of execution was not due to any act or 
default of the decree-holder. In such 
circumstances the decree-holder was 
found to be entitled to come again to 
the Court and ask for the revival or 
continuance of the former petition. 

None of the decisions referred to 
above can be utilized to justify 

23. (1896) 23 Cal 397. . 

24. (l9C0) 24 Bom 345=1 Bom L R 846. 

25. (1905) 27 All 334=32 I A 102=8 Sar 810 

(P 0). 
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the appellant's contention pressed for 
accei)tance in this particular case. The 
present case according to the facts es- 
tablished is not one in ^vhich the bar of 
limitation could bo got over by invoking 
tlie principles governing revival. As was 
lield in Sura narayana v. G^irunadaili'^), 
the former E. P. No. 57 of 1922 having 
been finally and properly dismissed, it 
could not be revived by the present 
E. P. No. 12 of 192vS. This being afresh 
application for execution, it must be 
deemed to be barred by limitation under 
Art. 182, Eim. Act, as it was filed njore 
than three years from the date of the 
final order passed on the former applica- 
tion, namely, IGth January 1923. As 
regards the other points involved in 
these appeals, I am in entire agreement 
with the conclusions arrived at by my 
learned brother in his judgment. I ac- 
cordingly agree that these appeals 
should be dismissed with costs. 

Mockett, J . — I have had the advan- 
tage of reading the judgments of my 
learned brothers and I am in complete 
agreement with the views that they have 
expressed on both the points raised in 
this appeal. I would only add this: 
S. 15, Lim. Act, is explicit in its terms. 
In order to call its provisions in aid it 
must be shown that a suit or applica- 
tion for the execution of a decree has 
been stayed by an injunction or order. 
The authorities bearing on the question 
have been fully discussed at the Bar 
during the arguments in this appeal. 
After considering them I do not think 
that there is any real basis for the view 
that equitable considerations can be in- 
troduced into the very clear provisions 
of the section. The injunction or order 
must be express in its terms and I find 
no room for the suggestion that an ap- 
plication can ho stayed by implication. 
The trend of the Privy Council decisions 
seems to be to this effect; and in the 
recent case of Nagrndra Nath Dey v. 
Surcsh Chandra Dey (15) at 335 (of G3 
A/. L. J.), their Lordships explicitly lay 
clown that ** in construing ciuestions of 
limitation equitable considerations are 
out of place.” I am therefore -con- 
strained to join in expressing respectful 
dissent if any of the Indian cases cited 
lends colour to the doctrine that al- 
though an injunction or order does not 
in its terms olTect a stay^nevertheless it 
can bo said to do so ec^uitably or 


“by implication.” I accordingly agree* 
with the order proposed. 

p.R.S./k.S. Appeals dismissed.. 
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Navamani Nadar and another — Plain- 
tiffs — Petitioners. 

V. 

Vedamanicka Nadar and others — De- 
fendants — Opposite Parties. 

Civil Revn. Petn. No. 1495 of 1927,. 
Decided on 24th October 1932, from 
decree of Sub-Judge, Tuticorin. 

^ Limitation Act (1908), Arts. Ill and 116 
■ — Sale of portion of mortgaged property — 
Vendee undertaking to pay off mortgage- 
debt — Failure to do so and sale of whole of 
mortgaged property in execution of mort- 
gage-decree — Suit by vendor for mortgage- 
debt and interest against first vendee — 
Art. 116 and not Art. Ill applies and'limi- 
tation begins to run from date of sale of 
whole property. 

A mortgagor sold a portion of the mortgaged 
property and as part of the consideration the 
vendee undertook under the sale-deed to pay off 
the mortgage-debt. He failed to do so and in 
execution of the mortgage-decree the whole pro- 
perty including that in the mortgagor’s possession' 
was sold. The mortgagor filed a suit against 
his defaulting vendee for the mortgage-debt 
which he had undertaken to pay off under the 
sale-deed and also interest thereon. 

Held : the suit was governed not by Art. Ill 
but by Art. 116 and that limitation ran, not 
from the date of the sale but from the date when 
the vendor actually incurred loss, i. e., when the 
property in his possession was sold in this case. 

[P 425 G 1; P 426 C 1] 

Held further : that it was not possible for the 
vendor to sue the purchaser for the whole amount 
reserved but that he could only sue for the por- 
tion of the amount the non-payment of which is- 
likely to affect him, and this can only bo pro- 
perly determined when he had either made the 
payment himself or had suffered some other 
damage by the purchaser’s default : Case law’ 
referred. [P 427 C Ij 

T. L. Venkatarama Ayyar^ior Peti- 
tioners. 

L. S. Veeraraghava Ayyar for Oppo- 
site Parties. 

Judgment. — The question in this peti- 
tion is one of limitation. The suit was 
dismissed by the learned Subordinate 
Judge of Tuticorin on the ground that it 
W’as barred under Art. Ill, Lim. Act, as- 
one for unpaid purchase money per- 
sonally from the purchaser brought more 
than throe years after the date of the sale. 
The facts are as follows: The plaintiff s 
father sold to the defendant on 28tli 
April 1919, for Ks. 500, a portion of the 
property which had boon mortgaged by 
the vendor to a third party prior to the 
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sale. The consideration of Rs. 500 was 
made np as follows : 

‘Kupees 312 being the amount reserved with 
(p^rchasGr) in order that your (purchaser) 
may redeem the hypothecation executed by me ; 
Ks. 88 received in cash and Rs. ICO to be paid 
before the Registrar, total Rs. 500.” 

The puichaser paid Rs. 188 and took 
possession of the property. He did not 
pay the amount of the hypothecation to 
the third party who therefore brought a 
suit in 1924 impleading the mortgagor- 
vendor and purchaser-defendant, and 
having obtained a decree sold the whole 
of the mortgaged property in execution 
on 29th October 1926 including the pro- 
perty which was in the possession of the 
mortgagor as well as that which w^as sold 
to the defendant. This suit w'as brought 
on 4th December 1926 for Rs. 738-0-7 
made up of Rs. 312 with interest thereon. 
The lower Ccul'C relied upon Chunildl v. 

Jethri (l) ia support of its view that 
Art. Ill governs the case and distinguish- 
ed the decision in Seshachala Naicker v. 
Varadachariar (2) which pointed out 
that where a contract to sell is embodied 
in the^ deed of sale Art. Ill has no ap- 
plication to the present case. That 
article governs suits for unpaid purchase 
money payable to or to the order of the 
vendor under an agreement to sell and, 
as the third column show^s, is indepen- 
dent of rights arising by the deed of sale 
because the terminus a quo is the date 
fixed for completing the sale or the date 

of acceptance of the title whichever is 
later. 

The present suit is not brought on any 
agreement to sell ; nor, on the terms of 
the sale deed, which we may suppose 
contains the terms of the agreement to 
sell, is the amount sued for payable to 
or to the order of the vendor. Chunilal 
V. J5a^ J ethri (l) related to a parol sale 
of the year 1890 wRen the Transfer of 
Property Act had not been extended to 
the Bombay Presidency. The sale was 
for cash to be paid to the vendor, but 
instead of paying cash the purchaser 
signed an acknowdedgment in the ven- 
dor s account book. It was held that the 
sale w^as completed and the title accepted 
more than three years before the suit. 

In the first place there was no registered 
sale deed in that case and in the second 
the whole of the consideration w'as pay- 
aRle in cash to the vendor. As pointed out 

^1. (1898) 22 Bom 846. 

2. (1901) 26 Bom 55=11 M L J 818. 
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Seshachala Naickcr v, Varadachariar , 
(2j where the contract to sell is embodied i 
in a registered deed of sale, the unpaid^ 
vendor can rely upon Art. 116 which 
allows six years from the date of breach. 
But the difficulty in the present case is 
that even six years from the date of the 
sale deed will not save the suit. It is 
re argued that the date of breach 
in a case where the purchaser under- 
takes in the sale deed to pay part of the 
purchase money to the vendor’s credi- 
tors, secured or unsecured, is not the 
date of the sale deed but some later date,, 
which is put in some cases as a reason- 
able time after the sale deed; in others- 
as the date of demand and refusal; and 
in still others as the time when the 
vendor is himself compelled to pay the 
creditors whom the purchaser has de- 
faulted to satisfy. Another line of 
reasoning which favours the postpone, 
ment of the date for bringing a suit by 
the vendor is that wRere the purchaser 
agrees in a registered deed of sale to 
satisfy a mortgage debt or other debt of 
the vendor with part of the purchase 
money, there is implied in that agree- 
ment an agreement to indemnify the 
vendor against losses which may be caused 
by action taken by the creditors on the- 
default of payment by the purchaser 
and such an agreement to indemnify is 
broken only when the vendor is com- 
pelled to pay the creditors himself or his 
property is sold. 

It is curious that no decision of our 
own Court directly dealing with this 
topic was cited. In Raghunath Chariar 
V. Sadagopa (3) it was held that in a 
transfer (of two decrees), the considera- 
tion for -which was that the transferee 
should pay the transferor’s creditors, the 
transferor could sue the transferee for 
the money, even though the transferor 
himself had not paid off the creditors, on 
the transferee’s default to do so within 
a reasonable time, but that the suit can 
only be for the consideration for the sale 
which the vendee failed to pay but not 
for any further damages which the 
vendor had not actually sustained. This 
implies that where the vendor has ac- 
tually sustained further damages, by 
having to pay the creditors himself or 
by having his property sold, he is enti- 
tled to recover the damage actually 
s ustained. I d o not consider this deci- 
~3. (1913) 36 Mad 848=12 I C 353. 
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Navamani V. Vedamanicka (Pandalai, J.) 


sion a-; [)rc)liil)i uin*^ a suit for tho dainaijes 


acfcuall> sustainod after it has been sus- 
taino l, if it is I’casojiablo to infer that a 
ooiitraet of indoiniiity is to 1)0 implied 
in the ci reuinstances. 

Tiiei'e aro lun.vever decisions of other 
('o’.irts more to the point. In Ila^fJiiilxir 
Jhu V. Jdij Jtaj (4), a case like the pre- 
sent ex^c[)t that the vendor had ii^t ia 
fact himself y)iid the secured creditor 
wlioin the purchaser iiad undertaken 
to pay, it was hehl that it was not 
necessary for the vendor to have paid 
the creditor before hrini^ing the suit 
and th.at as no time was fixed in 
the sale (ioed for the payment of the 
mort;pi:4o money limitation be.^an to run 
from tlie date of the execution of the 
deed. This view however was dissented 
from in llam Ratanlal v. Abdul Wahib 
Khan (o) where the vendor had been 
compelled to pay a mortgage debt him- 
self and it was held that limitation in 
respect of the vendor’s suit against the 
purchaser will not begin to run until he 
has been compelled to pay. Makiind 
Kal V. Jjhola llai, A. 1. R. 1931 All. 419 
was a case wliere the vendor’s unsecured 
creditors had to bo paid off by the pur- 
chaser and it was held that the vendor 
could recover the unpaid money within 
six years from the date of the sale deed. 
Ammani Bai v. Anant Narayan (G) was 
a case in which the vendor’s creditors 
had recovered the money from the vendor 
on the purchaser’s default to pay. The 
sale was in 1912; the vendor was compel- 
led to pay the same debt in 1921. The 
vendor’s suit against the purchaser was 
brought in 1924, i. e., within three years 
of the actual payment hut 12 years after 
'the sale deed. It was held that the 
jarticlo applicable was IIG and that time 
jbegan to run wlien the plaintilf actually 
Isulfered the loss, which was the date 
when tho purchaser’s agreement became 
impossible of performance by reason of 
Itho payment by the vendor himself. R(\vi 
Rachhya Singh v. Eaghunath Prasad (7) 
is a case which adopts the same reason- 
ing. It was hold that tho terminus a 
quo was not tho date of the execution of 
the sale deed hut the date on which tho 
^con tract was doomed to have been 

'' 4'. {l‘Jl‘2) 34 All 4‘2i)=Tl l"c~‘244. 

5. A I 11 1027 All 435=101 I G G01=49 All 
G03. 

G. A I n 1031 horn 3G5=133 I 0 2G7. 

7. AIR 1030 Pat 4G = 122 I C 241=8 Pat 
8G0. 


broken, namely, tho date when either 
there was a repudiation of the liability 
under it or when the contract had be- 
come im[) 033 ible of performance on ac- 
count of tlie vendor’s debt having been 
satisfied and also that the measure of 
compensation to be awarded is the 
amount of the debt with interest. 

It occurs to me that it is necessary to 
distinguish claims of two kinds which 
may arise in this connexion. A vendor 
may reserve part of the purchase money 
with the purchaser entirely for payment 
of tho vendor’s debts in the payment of 
which tho purchaser has himself no pri- 
marv interest. These may he unsecured 
creditors of the vendor for which the 
vendor alone is liable or secured credi- 
tors of the vendor whore the security is 
other than the property sold. On the 
other hand such a reservation may be 
for payment of debts in which the pur- 
chaser as owner of the pi'operty pur- 
chased becomes solely primarily inter- 
ested. It may be to pay off a previous 
mortgage covering only the property 
sold. In this case except by way of the 
vendor’s personal liability for any defici- 
ency that may arise on the mortgage, the 
purchaser subject to the mortgage be- 
comes tlio only person interested in the 
payment. If he does not pay, the previ- 
ous mortgage debt will be realized from 
his own property and no one olse’s. It 
is dillicult to see how in such a case, ex- 
cept where the vendor is proceeded 
against on his personal liability, he can 
bring a suit if the purchaser fails to pay 
off tho mortgage on tho property w'hich 
ho has bought. But the reserved portion 
of the price may be, as it is in this case, 
to pay off a mortgage which covers not 
only tho property bought but also some 
other property which the vendor is enti- 
tled to be freed from the mortgage by 
tho payment undertaken by the pur- 
chaser. 

In such a case the vendor is entitled 
to see that by tho purchaser’s default 
the mortgaged property left with him is 
not endangered. In brief, the suits 
which a vendor is entitled to bring for 
the reserved amount against the pur- 
chaser before himself paying tho amount 
or sutfering some other damage are cases 
in which ho alone is entitled to benefit 
by the payment. But where, as in this 
case, tho benefit of the payment of the 
reserved amount accrues partly to the 
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^purchaser himself and only partly to the 
vendor, that it is not possible for the 
vendor to sue the purchaser for the whole 
amount reserved, in such cases he can 
.only sue for the portion of the amount 
;the non-payment of which is likely to 
|ailect him, and this can only be properly 
jdetermined when he has either made the 
■payment himself or has sulfered some 
other damage by the purchaser’s default. 
The basis of the suit in such a case is the 
contract of indemnity which the agree- 
ment in the sale deed implies and can be 
held to be broken onlywhen the plaintiff 
has aci/ually suffered loss. I am there- 
fore of opinion that the limitation in 
jthis case began to run when the plain- 
tiff’s property was sold on 29th October 

1926 and therefore the suit w’as not bar- 
ired. 

Another point depending upon this and 
following from it is the amount which 
the plaintiff is entitled to recover. As 
the plaintiff is not entitled to recover 
the whole of Hs. 312 because a portion 
of it was also to release the property 
sold to the defendant from the mortgage 
he can recover only the loss actually 
sustained by him. What it is has yet to 
be ascertained. The decree of the lower 
Oourt is therefore set aside and the suit 
remanded for retrial and disposal accord- 
ing to law. The petitioners must have 
their costs in this Oourt from the coun- 
ter-petitioner. 

P.R.S./k.S. Suit remanded. 
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Beasley, C. J. and Bardswell, J. 

Chelikani V enkatarayanim Garu — Ap 
pellants. 


Maharaja of Fittapuram — Eespon 
dent. 

Letters Patent Appeals Nos. 81 to 8 
of 1931, Decided on 8th December 1932 
against judgment of Madhavan Nair J. 
D/- 3rd February 1931. 

^Madras Estates Land Act (1908), S. 26 (3 

bindini 

for ran .! r® Person entitle. 

* mu ^ unless such rent is lawful. 

The tenants of the suit lands prior to the dat 

of the grant to the appellants in 1905 were pay 

ing a higher rate; of rent under an aareemen 

with the then landlords than what, the apnel 
lants were paying to the respondent’s predecessor 
In a suit by the respondent for higher rent. 

Held: that the former tenants, though the;? 
were not having occupancy rights, were still ii 
possession of raiyati land paying rent and assucl 


were raiyats within the meaning of S. 26, that as 
they were joying rent under a contract enforce- 
a})le at law, the rates were lawful and that 
appellants were liable to pay according to that 
rate: 45 /. C. 406, Ref. [p G Ij 

F* Satyanarayana Fao — for Appel- 
lants. 

Advocate -General for Bespondent. 

Fcasley ^ C. J . The Question which 
arises in these Letters Patent appeals 
is one under S. 26 (3), Madras Estates 
Land Act, which reads as follows: 

Except as provided by sub*S. (1) no rate of 
rent at which land may hav'o been granted bv a 

ndiug upon the person en- 
titled to the rent after the lifetimo of the land- 
holder if such rate is lower than the lawful rate 
payable by the raivat before the date of the grant 
upon the land or upon land of similar descrip- 
tion and with similar advantages in the neigh- 
bourhood.” 

Th© facts of tho cas© hav© b©6n v©ry 
fully s©t out in th© order of i\Iadhavan 
Nair, J., in Second Appeals Nos. 140 to 
144 of 1928, calling for a finding from 
th© District Judge upon th© question: 

‘‘Whether the rates now paid are lower than 
the lawful rates paid by these rai3’ats of the suit 

holdings and, if lower, what were the rates that 
were paid before?” 

Th© learned District Judge’s finding is 
that 

“the rates now paid are in fact lower than the 

rates agreed to by these raiyats on the suit 
holdings.” 

The position therefore is that th© ten- 
ants of the suit lands prior to the date 
of the grant to the appellants in 1905 by 
the respondent’s predecessor were, under 
an agreement with the then landholder, 
paying a higher rate of rent than that 
paid by the appellants. The respondent 
claims that under S. 26 (3) the lower 
rate of rent paid by the appellants under 
the grant in 1905 is not binding upon 
him. Whether his claim is well founded 
must depend upon the construction of 
that section. The appellants claim that 
the rate should be that which w’as being 
paid by the tenants of neighbouring 
lands and not that actually payable by 
the former tenants of this land because 
the latter tenants were tenants at wdll 
having no occupancy rights and were 
therefore not raiyats within the terms of 
S. 26: 3ind it. is further contended that 
the words the raiyat” mean the raiyat 
under the Estates Land Act to whom 
occupancy rights had been granted under 
the Act, namely, the appellant. These 
two contentions are really bound up in 
one another. 
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As regards the latter contention, the 
words of the subsection clearly refer to 
the raiynb in possession of the land before 
the date of the grant who may be an en- 
tirely different person to the person to 
whom tlie grant was made. But it is 
ai’gued that sucli prior tenants were not 
raiyats at all as the only raiyats in the con- 
templation of t ho Act are raiyats to wliom 
occupancy rights have been granted 
under the Act. If this contention is 
right, tlien it means that S. 20 (d) does 
not provide for the case of a high rate of 
rent paid by a tenant prior to 190S. This 
contention, in my viewy cannot succeed. 
S. (), IMadras Estates Land Act, reads as 
follows: 

“Subject to tbo provisions of this Act every 
raiyat now in possession or who shall hereafter 
be admitted by a landholder to possession of 
raiyati land not being old waste situated in the 
estate of such landholder shall have a permanent 
right of occupancy in his holding; but nothing 
contained in this subsection shall affect any 
permanent right of occupancy that may have 
been acquired in land which was old waste before 
the commencement of this Act.” 

This section gives the raiyats then in 
possession of raiyati land permanent oc- 
pancy rights. The former tenants of 
e suit lands, even though tenants only 
.at will and not leaving occupancy rights, 
were in possession of raiyati land paying 
rent for that land and they were clearly 
raiyats: and it has not been shown that 
the rates of rent paid were not lawful. 
They were paid under a contract onforce- 
al)le at law and hence were lawful rates. 
In respect of the suit lands there was no 
faisal rate fixed for them and there were 
no faisal rates in competition wdth con- 
tract rates as was the case in Karuppa 
Kavnndan v. N arayana Chettiar (1) 
\vhich is referred to in support of the 
appellant’s case. There was no faisal 
rate at all here, bub only a contract rate. 
I^Iadhavan, Nair, .1., says in liis judgment; 

“In my opinion the agreement of the prcdcccs- 
Fors of the appellants to pay the rents agreed to 
by tliem not being shown to bo bad in law, or 
prohibited by it, those rates which they agreed 
to pay must bo considered to bo lawful rates.” 

With that opinion I entirely agree. 
For these reasons those Letters Latent 
appeals must be dismissed with costs 
in Jjetters Patent appeal No. 81 only. 

JJardsu'cll, J . — 1 agree with my Lord. 

P.P.S./k.S. Appeal dismissed. 

1. (1018) 45 I C 40G. 
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Burn, J. 

{Panniyamkandi) Kelu. Kutti — Plain- 
tilT — Appellant. 

v. 

Calicut Municix)al Council — Defen- 
dant — Despondent. 

Second Appeal No. 322 of 1931, De- 
cided on 10th August 1932, against de- 
cree of Suh-Judge, Calicut, in A. S. No.. 
207 of 1930. 

Madras District Municipalities Act (1920), 

S. 142 — “ Public drains” — Word is not con* 
fined to drains maintained by the Municipal' 
Council. 

The words “ public drains” are not confined 
to those drains provided and maintained by 
^Municipal Council. They have to be understood 
in their ordinarv sense ; and thev include a 
water-cour.«e which has been long in e.xistence 
for draining away storm water. Hence where a 
person encroaches upon the limit of such water- 
course, without the permission of the Municipal 
Council, the chairman is within his rights in 
removing the obstruction. [P 428 C 2] 

K. P. Bamakrishna Ayyar — for Appel- 
lant. 

K. Kuttikrishna Menon — for Respon- 
dent. 

Judgment. — The facts have been( 
clearly stated in the judgments of the^ 
lower Courts. There are findings by 
both Courts that the plaintiff-appel- 
lant has encroached upon the limits of 
a water-course. The only question for 
discussion here is whether the water- 
course is a public drain. If it is, the 
plaintiff has no right to obstruct it with-l 
out the permission of the Municipal 
Council, and tho chairman w’as w’itbin 
his rights in removing the obstruction :l 
S. 142, Madras District ^lunicipalities* 
Act. There is no definition in tho Act 
of a ** public drain.” It is contended for 
the appellant that the only drains wdiich 
can be called “ public drains” are those 
provided and maintained by the jMunici- 
pal Council under S. 137. This is falla- 
cious. Every drain provided and main- 
tained by tho jMunicipal Council must of 
course bo a public drain, but it does not 
follow' that a drain cannot bo a public 
drain merely because it has not boon 
provided, and is not maintained, by the 
Municipal Council. There were public 
drains in Calicut long beforo the Muni- 
cipal Council w^as created. Since^ there 
is no definition of a public drain in the 
Act, tho words must be understood in 
their ordinary sense. In this case theie 
is evidence upon which both lowei 

Courts have found that the site in dis- 
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pute is a water-course along which in 
times of rain storm water is drained 
from the lands to the east of it and from 
a tank, belonging to a temple, to the 
south of it. As the learned Subordinate 
J^j3f?0,says (para. 4 of his judgment) : 

“ This land or water-course has been in exis- 
tence for a very long time, serving as a storm 
water drain.’* 

Nothing more is needed to constitute 

it a public drain in the ordinary 
sense of the words. The learned advo- 
cate for the appellant points out that a 

w'ater-course ” connected with water 
supply vests in the Municipal Council 
under S. 12o (l) of the Act j and argues 
that since this water-course has noching 
to do with water-supply, it does not 
vest in the Municipal Council and the 
Municipal Council has no right to med- 
dle with it. Here again there is a fal- 
lacy. It is not every water-course that 
is connected with water-supply j many 
water-courses have no other /unction 
than to serve as drains for surplus water. 
This is one of such^, and it is quite legiti- 
mately called a public drain.” This 

second appeal must therefore be dis- 
missed with costs. 

P.R.S./k.S. Appeal dismissed. 
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Curgenven and Sundaram Chetty, JJ. 


Pedda V enhatapatlii 
pellant. 


Plaintiff — Ap- 


V. 


» 

Gaiiagunta Balappa and others — De- 
fendants — Eespondents. 

Appeal No. 40 of 1927, Decided on 18th 

January 1933, against decree of Dist 

Judge, Anantapur. in O. S. No. 15 of 
1924. 

(a) Tort— Malicious prosecution— Suit for 

damages— Elements to be satisfied pointed 
out. 

In a suit for damages for malicious prosecu- 
tion, besides the fact of the prosecution and of 

fo favour of the plaintiff it has 

atriln? that the prosecution was instituted 
haklA n Without any reasonable and pro- 

^3 - SuU^fir 

"i C^^rt-avU C^urt 

should undertake independent inquiry and 

? ‘“{‘f .consideration grounds of ac- 

quittal in criminal Court. 

Under 8.43, Evidence Act, the judgment of the 
criminal Court can be used only to establish the 
fact that an acquittal has taken place as a fact 
in issue in the civil suit. The civil Court can- 


not talco into consideration the grounds upon 
ivhich that acquittal wa^ based ; it lies upon the 
ciul Court itself to undertake an entirely inde- 
pendent inquiry before satisfying itself of the 
absence of reasonable and probable cause ’ \ T P 

1 it ALL 33 lid on. [P 43 Q C 1 2] 

K. S. Jayarama Iyer and K. Srmi- 
vasa Mao for Appellant. 

T. M, At iniaciiala Iyer for Eespon- 
dents. 


Curgenven, J, — Plaintiff 1 appeals 
against the dismissal of his suit filed 
for damages for malicious prosecu- 
tion against defendant 1, now respon- 
dent, and two others. The case arose 
out of a disturbance which took place on 
12th September 1922 at Malyavantham 
village, Dharmavaram Taluk, Anantapur 
District. Consequent upon that distur- 
bance defendant 1 filed a complaint. 
Ex. 5, before the police on 13th Septem- 
ber. The purport of that complaint was 
that the village Madigas were holding a 
festival on that evening and that in con- 
sequence of certain conduct of the com- 
plainant’s which had cau^sed annoyance 
to them they came in a body to his 
house^ and made trouble there. Plain- 
tiff 1 is himself the son-in-law of defen- 
dant 1 and it was alleged, identified 
himself with the action of the Madigas 
and while the disturbance was proceed- 
ing fired a shot wuth a revolver which 
injured one Yenkataramappa, examined 
in the present case as D. W. 3. Accord- 
pHintiff 1 was made accused 1 
and other persons to the number of 17 
were also included. The police took up 
the case and presented a charge sheet, 
alleging that acts of noting and an 
attempt to murder were committed in 
the course of the occurrence, and the case 
was tried by the Deputy Magistrate of 
Gooty. That officer discharged a number 
of the accused but framed a charge 
against plaintiff 1 and one other of the 
accused. By way of defence the former 
then set up an alibi which he sought to 
establish by examining a number of wit- 
nesses. The version which these wit- 
nesses supported was that on the day of 
the occurrence plaintiff 1 left the village 
at about the middle of the day to go to 
Dharmavaram, visited the taluk office, 
where he did some business in his capa- 
city as Village Munsif, and then went 
on to the railway station where he met ‘ 
his brother who came from Anantapur 
by the mail train and himself proceeded 
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to Ananiripi^r by the opposite mail train, 
le:ivin'4 1 )harmavaram at about 2-30 a. m. 
■Jle had some Ic^.^il })usinGSS in Ananta- 
l)\ir and accord ini^ly went as early as 
') a. rn., to tlio liouso of h.is pleader Mr. 
Adirnurthi Ibxo. The learned Deputy 
r^rai^i-trcote accepted this evidence and 
acfiuitted the plaintilV, whereupon this 
suit for dainaiqes was filed. 

There has been some d iscussion in this 
case CvS to xvhat lies on the j)laintiiT to 
])rovo and what use can ho made of the 
]ud.c;ment of the criminal Court. The 
Ib'ivy Council have in Balhhaddar Sintjh 
V. JUidri SnJi. (l) now made it clear what 
are the several elements which in a case 
of this description have to bo satisfied. 
Besides the fact of the prosecution and 
of its termination in favour of the plain- 
till it has to be shown that the prosecu- 
tion was instituted against him without 
any reasonable and probable cause and 
that it was due to a malicious intention. 
This pronouncement has been somewhat 
curiously construed in the judgment of 
a single Judge of the Allahabad High 
Court which has been drawn to our 
attention : Mohammad Dand Khan v. 
Jia Lai (2). The learned Judge would 
appear to think that some presumption 
arises from the mere fact that the plain- 
tiff has been acquitted by the criminal 
Court in cases where there is no scope 
for surmise and whore evidence was 
given by the defendant of what he 
actually saw. I think that this case 
goes a good deal further than the usually 
accepted position, which is not atTected 
by the Privy Council judgment, that it 
lies upon the civil Court itself to under- 
take an entirely independent inquiry 
before satisfying itself of the absence of 
reasonable and probable cause. Indeed 
I am unable to agree that our Evidence 
Act justifies an examination of the judg- 
ment of the criminal Court in order to 
ascertain the grounds upon which the 
acquittal proceeded and the views taken 
by the trying Magistrate of the evidence. 
Under S. 13, Evidence Act, it appears to 
mo tliat that judgment can bo used only 
to establish the fact that an acquittal 
has taken place as a fact in issue in the 
civil suit. I know of no provision of 
the Act which will justify the civil 
Court in taking into consideration the 

”17 A~I R 192G r C 4G=95 I C 329=29 O C 1G3 
= 1 Luck 215 (P C). 

2. A I K 1929 All 2G5=11G I C 852. 


grounds upon which that acquittal was 
hosed, and upon this point I am in 
agreemint with G ulabchand Gopaldas v. 
Chiinilal J ngjivandas (3) and Shubrati 
V. Shanibuddhi (4) in the view that there 
is no such provision. 

The clear and straight issue in the 
lU'esent case, which must be decided 
before wo can find absence of reasonable 
and probable cause, is wlicther the res- 
pondent was deliberately making a com. 
plaint which was in substance false when 
he alleged that the appellant took part 
in the disturbance and fired the shot 
which injured D. \Y. 3; and the appel- 
lant must establish the falsity of this 
complaint by disproving it before he can 
be entitled to damages. (His Lordship 
then discussed the evidence and con- 
cluded). On this general ground I am 
satisfied that it would bo quite unsafe to 
base a decree for damages for malicious 
prosecution upon the circumstances of a 
case of this nature and I would accord- 
ingly confirm the decree and dismiss the 
appeal with costs. 

Sundaram Chetiy, *7. — I agree with 
the judgment of my learned brother and 
I have nothing more to add. 

_ P.U.S./k.S. _ A ppcal d is7 n i ss ed . 

3. (1907) 9 l^om L R 1134. 

4. A I R 1928 All 837 = 110 I C 413 = 50 All 

713. 
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Yenkatasubba Eao ^iJSD Reilly, JJ. 

Secretary of State — Petitioner. 

y. 

A. B. Lakhanna — Opposite Party. 

Civil Revn. Potn. 482 of 1932, De- 
ided on 7th September 1932, from order 
if Sub-Judge, Ootacamund, D/- 24th 
Jarch 1931. ^ 

(a) Court’fees — Ascertainment Regard 
nust be had to allegation in plaint. 

Eor tho purpose of ascertaining the court-fee 
javable one must have regard to tho allegations 
n’tho plaint and it is not tho function of the 
'ourt to ask itself, whether those allegations 
ire true or probable. 431 O l] 

(b) Court-fees Act(187o). Ss. 7 (iv) (a) and 

1 (iv) (c)— Decree against plaintiff on mort- 
gage executed by plaintiff’s father Prayer 
or declaration that decree is not binding on 
plaintiff’s share of property S. 7 (iv) (a) 
ipplies—Substance of relief claimed and 
lot mere form of ‘plaint should be looked 

A decree was passed against plamtifi in a sim 
ui a mortgage executed by plaintiff’s father. 
Plaintitl alleged to this decree obtained against 
bim by the defendant and prayed for a doclara- 
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tion that th 0 decree was not binding on his 
share of the property. 

Held’, that the substance of the relief claimed 
and not the mere form of plaint should be looked 
into and that though the relief has been so 
worded as to bring the case within S. 7 (iv) (c). 
S. 7 (iv) (a; was applicable to the case: A I R 
1932 Mad GOb and A I R 1929 Mad 668, Rel on. 

, , [P 431 C 2] 

(c) Court-fees Act (1870), Sch. 2, Art. 17- 
A (i) — Prayer for declaration that mortgage 
is not binding on plaintiff comes under 
Art. 17-A (i). 

A prayer for declaration that certain mortgage 
is not binding on plaintiff is one for a mere de- 
claration and is governed bv Art. 17-A (i), Sch. 2. 

/ _ [P 431 C 2] 

Govt. Pleader — for Petitioner. 

A. B, Lakshmana for Suhramama Ay- 
yar — for Opposite Party. 

Order, — The learned Government 
Pleader has raised three points. The 
first question is the only one dealt with 
by the lower Court in its judgments and 
we are satisfied that the decision is cor- 
rect. For the purpose of ascertaining 
the court-fee payable one must have re- 
gard to the allegations in the plaint and 
it is not the function of the Court to 
ask itself whether those allegations are 
true or probable. The learned Judge 
points out that the’plaintiff has asserted 
that there has been a division in status 
and the court-fee has been paid on the 
basis of that assertion under Art. 17-B, 
Sch. 2, Court-fees Act. We agree with 
the view that the proper court-fee has 
been paid. Point No. 2. In the plaint 
it is alleged that defendant 6 obtained 
a decree inter alia against the plaintiff 
on the basis of a mortgage executed by 
the plaintiff’s*father and the plaintiff 
prays for a declaration that that decree 
is not binding on his share of the pro- 
perty. It has been held in Venkatasiva 
Rao V. Satyanarayanami(,rty (l) and 
Doraisami v. Thangavelu (2) that the 
section that applies in such a case is 
S. 7 (iv-a) which runs as thus: 

“In a suit for cancellation of a decree for 
money or other properties having a money value 
or other document securing money or other pro- 
per^ having such value according to the value 
subject-matter of the suit and such value 
j deemed to be — if the whole decree or 

other document is ^sought to bo cancelled— the 

amount or the value of the property for which 
the decree was passed or the other document 
executed, if a part of the decree or other i docu- 
ment is sought to be cancelled such part of the 
amount or value of the propertyw’* 

The question arose in those cases, whe- 

(1) AIR 1932 Mad 606=189 I 0 317~ 

(2) A I R 1929 Mad 668=119 10 33. 
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ther the section that is applicable is 

S. 7 fiv) (c) or S. 7 (iv-a) and it was 
pointed out that wdiat the Court must 
look to, is the substance of the relief 
claimed and not the mere form of the 
plaint. The plaintiff prays in this case 
that it may be declared that the decree 
to which we have referred is not binding 
on his share. That is to say it is in 

•form a declaratory relief that he prays 
for, but in truth the plaintiff s request 
amounts to a prayer that (the part of 
the decree w’hich affects him may be 
cancelled. Though the relief has been' 
so worded as to bring the case within 
S. 7 (iv-c) which runs thus: 

“to obtain a declaratory decree or order where 
consequential relief is, prayed,” 

we must hold on the authority of thel 
cases to which we have adverted, that 
the section applicable is S. 7 (iv-a). I 

Point No. 3. The plaintiff complains 
also that a certain mortgage executed 
by his father’s agent in favour of defen- 
dant 7 is not binding on him and prays 
that he may be granted a partition free 
of that mortgage. The prayer is in' 
effect for a declaration (that the mort- 
gage is not binding on the plaintiff’s 
share. We agree with the learnedi 
Government Pleader that Art. 17.Ai 
(l), Sch. 2 (i. e. the one relating to! 
the obtaining of a declaratory decree 
where no consequential relief is prayed) 
applies. The lower , Court will take 
suitable action in regard to the collec- 
tion of the court-fee in accordance with 
this judgment. 

P.R.S./k.S. Order accordingly^ 
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Sundaram Chetty, J, 

T. B, Manihkam Pillai and another — 
Plaintiffs — Petitioners. 

V. 

T, S, Murugesam Pillai and others — 
Defendants — Opposite Parties. 

Civil Bevn. Petn. No. 14 of 1932, De- 
cided on 24th February 1933, from order 
of Sub-Judge, Kumbakonam, D/- 4th 
November 1931. 

(a) Court-fees Act (1870), Sch. 2, Art. 17-B 
-—Severance in status — Subsequent suit for 
division by metes and bounds and for pos- 
session of plaintiffs share— Suit falls under 
Art. 17-B. 

% % 

A suit for division by metes and bounds and 
for possession of member’s share as against others 
among all of whom severance in status has al- 
ready .been effected is governed by Art 17-B 
Sch. 2 : AIR 1983 Mad 480, B^f, [P 432 0 1}, 
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(b) Court-fees — Determination. 

Tlio question of court-fce pay ihle has to de- 
pend on the allegations in the plaint. 

[P 4*^2 C 1] 

fc) Court-fees Act (1870), S. 7 (4) (f)— Ad- 
ditional prayer for rendition of accounts in 
suit for division of property by metes and 
bounds* 

An additional prayer for rendition of accounts 
in a suit for divif-ion of pro])erty by metes and 
!)Ounds comes under S. 7 (4) (f). *[P 432 C 1] 

T. M. Krislinasicamy Iyer and AI. /I. 
Xa(jasirami lyei — for Petitioners. 


7?. Sitaravia Ilao — for Opposite Parties. 

Jikdjmcni. — The question of court-fee 
payable has to depend on the allega- 
jtiens in the plaint, and this is not the 
‘stage at which the Court should say 
whether these allegations are true or 
not. In the plaint, there is no prayer 
for a declaration that the partition deed 
referred to therein should be set aside, 
nor is any declaration asked for in res- 
pect of it. The trend of the plaint 
seems to he, that though severance in 
status is effected, there was no actual 
division by metes and bounds, but on 
the other hand, the plaintiffs and de- 
fendants are in joint possession (vide 
para. 22 of the plaint). So far as the 
partition of the immovables is concerned 
In view of the prior division in status, 
the suit is for division and separate pos- 
*session of the plaintiff’s share as against 
other tenants in common. The claim 
will fall under Art. 17.B, Sch. 2, Court- 
fees Act : vide, Secy, of State .v. Lakh- 
anna (l). The fixed fee of Rs. 100 has 
been paid. 

There is an additional prayer for 
rendition of accounts. This portion of 
the claim will bring the case under 
jCl. (f), sub-S. 4, S. 7, Court-fees Act. 
'The plaintiffs should value this relief as 
a suit for accounts, and pay additional 
court-fees within a timo to be fixed by 
the lower Court. The order sought to 
be revised is modified accordingly. The 
parties will bear their own costs. 

_r.R_^S_./K.S. Or der modified, 

l7 A I H 1933 Mad 430. , ' 
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SUNDARAM ChETTY, J. 

S. G. SomasiLiidaram Chettiar and 
Plaintiffs — Appellants. 

V. 

[Alahihala) AInthirulappa Pillai and 
others — Defendants — Respondents. 

Second Appeal No. 1894 of 1927, Deci- 
ded on 13th October 1932, 


(a) Evidence Act (1872), S. 68, Proviso (as 
amended by Act 31 of 1926) — Admission by 
executant as to execution of mortgage — At- 
testing witnesses need not be called. 

The proviso to S. 68 added by Act 31 of 1926, 
Evidence Act, is retroppcctivo in its operation. 
Hence when the executant of a mortgage admits 
execution, it is not necessary to call the attesting 
witness to prove the bond. [P 434 C 1] 

(b) Registration Act (1908), S. 17 (b), 
Excep. 2 — Letter by mortgagee relinquishing 
mortgage-amount requires registration. 

A letter written by the mortgagee relinquish- 
ing the mortgage-amount is not a receipt and 
does not fall under S. 17 (b), Excep. 2. Hence 
it is inadmissible in evidence to prove the dis- 
charge of the mortgage-debt without registra- 
tion; 35 All 202 and‘44 I C 132, Bel on; AIR 
1925 Mad 348, Bef. rr433 C 2] 

S. R, Al2ithiis2ramy Iyer — for Appel- 
lants. 

P. Satyanarayana Raju — for Respon- 
dents. 

Judgment, — The second appeal arises 
out of a suit brought by the plaintiff (the 
appellant) for the recovery of a sum of 
Rs. 430 alleged to be due on the plaint- 
mentioned mortgage deed executed by 
defendant 1 on 23rd October 1912 in 
favour of one Sevugan Chetty. The 
plaintiff is an assignee of the mortgage 
bond under a deed of assignment execu- 
ted by Sevugan Chetty’s son, Ramana- 
than Chetty, on 15th March 1924. The 
original mortgage deed is styled as a usu- 
fructuary mortgage containing a covenant 
to pay. The plea of defendant 1 is that 
Sevugan Chetty remitted the whole of 
this amount by passing a letter on 26th 
February 1918, whereby the mortgage 
debt became extinguished. That letter 
has been filed as Ex. 1. On the basis 
of this letter, both the Courts below 
liave dismissed the plaintiff’s suit. In 
this second appeal, the main question 
argued is wdiethor the document Ex. 1 
is admissible in evidence without regis- 
tration. The terms of that letter are as 
follows: 

“I am very glad to sco the notice given to mo 
by vakil Krislinaswamy Ayyar cf Sivaganga on 
your behalf. Let my money go any way. It is 
enough if you arc happy. This has boon written 
to lot you know that 1 do not require tho sum of 
Rs. 430. which I paid on your behalf to Andiappa 
Chetty.” 

It is beyond doubt that this sum of 
Rs. 430 is the amount due under tho 
plaint-mentioned mortgage bond to Sevu- 
gan Chetty. Ex. 1 is the letter written 
by Sevugan Chetty (the mortgagee), 
whereby he expressly relinquishes the 
amount of Rs. 430, the principal sum 
due thereunder. The question is who- 
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ther this document comes within the 
purview of S. 17, sub-S. (1), Cl. (b), Ee- 
gisfciation Act. That clause makes re- 
gistration compulsory in the case of any 
nou-testaraentary instrument which pur- 
ports or operates to create, declare, as- 
sign, limit or extinguish any right, title 
•or interest cf the value of Es. 100 and 
upwards to or in immovable property; 
On a perusal of Ex. 1, it is clear that it 
does not in terms purport to extinguish 
the mortgagee’s interest in the mort- 
gaged property. It is argued that it does 
operate to extinguish such interest. The 
distinction betw^een the words “purport” 
and “operate” is clearly explained in the 
judgment of Srinivasa Ayyangar, J., in 
lihe case reported in Gopalasioami Ayyar 
V. K. Rangappa (l). Dealing with Cl. (b) 
of the aforesaid section and Excep. (2} 
>to that clause which deals with a re- 
ceipt for payment of money due under a 
mortgage, -when the receipt does not pur- 
port to extinguish the mortgage, the 
learned Judge observes that the omission 
of the words “or operate” in Excep. (2) 
has some significance. He states that 
'the obvious conclusion to be drawn from 
this deliberate difference in the wording 
is, that receipts granted for money paid 
may extinguish the debt and may there- 
fore operate to extinguish the security, 
but if they do not purport in terms to 
extinguish the security, they need not be 
registered. This is so with reference 
to the wording of Excep. (2), Cl. (b), 

S. 17. But the wording of Cl. (b) itself 
is wider and the significance of the wider 
language used in that clause is also stated 
by the learned Judge in the followin^^ 
passage: 

‘‘If the document should be merely an agree- 
ment to reduce the amount payable under the 
Tuortpge, it is conceivable that it might fall 
within the terms of Cl. (b), S. 17, because it 
may, though not purporting to do so, operate to 

limit or extinguish rights in immovable pro- 
perty.” ^ 

These observations are very pertinent 
to the present case. I adopt the opinion 
of the learned Judge and hold that Ex. 1, 
though it does not purport to extinguish 

the mortgage debt, does operate to ex- 

^tinguish the mortgage security. If the 
mortgagee states in writing that he fore- 
goes the entire amount due in respect of 
the mortgage deed, the legal effect of 
euch relinquishment is the extinguish- 
ment of his interest in the mortgage 
1. A i'^l92^Iad 34^86 I C 43^ 

1933 M/55 & 56 


security. In other words such relin- 
quishment operates to extinguish his 
interest in immovable property of a 
value of more than Es. 100. The de- 

Sahi Y.Jadunath 
R(ii {2j, seems to me to be on all fours 

with the piesent case. In that case, the 
agreement was by the mortgagee to re- 
linquish a portion of the principal and 
all interest, past and future, due under 
the mortgage bond. That document does 
not in ternas purport to extinguish the 
mortgagee s interest in the mortgage 
security. It has been held that that 
document was clearly an agreement to 
forgo in part the mortgagee’s rights as 
against the mortgaged property in con- 
sideration of services rendered. I under- 
stand this observation to mean that the 
agieement operated to extinguish the 
mortgagee s interest in the security, 
within the meaning of Cl. (b), S. 17, Ee- 
gistration Act. This decision has been 
referred to with approval in a decision of 
a Division Bench of this High Court re- 
ported in Lakshmana Setti v. Chenchu- 
TdmcLyya (3). In that case the question 
was discussed at some length and it was 
held that an agreement in writing where- 
by the mortgagee relinquishes a sum of 
more than Es. 100 out of the mortgage 

money is compulsorily registrable and is 

inadmissible in evidence if not registered. 

It is true that in that agreement there 
are the words “we shall return the docu- 
ments,” but the whole reasoning of the 
learned Judges does not seem to turn 
upon the introduction of those words in 
the agreement. The trend of their deci- 
sion seems to be, that the mere fact of 
the relinquishment of a sum of more 
than Es. 100 out of the mortgage money 
operates to extinguish the mortgagee’s 
interest in the mortgage security to that 
extent, and therefore registration is ne- 
cessary. As the document in question in) 
the present suit is in no sense a receipt, 
Excep. (2), Cl. (b), S. 17, does not apply, 
and requires no consideration. In view 
of these authorities, I am of opinion that! 

Ex. 1 is inadmissible in evidence for 
want of registration. The view of the 
lower appellate Court is clearly errone- 
ous, for the document. Ex. 1, can in no 
sense be deemed to be a receipt. I there- 
fore hold that Ex. 1 must be ignored for| 
the purpose of deciding the suit. 

2. (1913) 36 All 202=19 I O 449. 

3. (1918) 44 I C 132. 
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The objection taken on the score that 
the suit mortgage bond has not been 
proved by an attesting witness is futile 
in view of the proviso to S. 68, Evidence 
Act, added by way of amendment by Act 
Isi of 1926. There is no doubt that this 
proviso is retrospective in its operation: 
Ivide Tliayammal v. Muthtikumarasivami 
Chettiar (4). In the present case the 
executant of the mortgage bond, namely, 
defendant 1, has admitted its execution. 
Defendants 2 and 3 have remained ex 
parte. There was therefore no necessity 
to call an attesting witness in proof of 
the execution of this mortgage bond. In 
the result the appeal is allowed and ^.the 
decree of the lower appellate Court is set 
aside. A mortgage decree is passed in 
favour of appellants 2 and 3 for a sum of 
Rs. 430 and costs in all the Courts re- 
coverable from the plaint-mentioned 
mortgaged properties by sale thereof, if 
the amount be not paid within three 
months from this date. The defendants 
will bear their own costs. 

p.r.s./r.k. Appeal allowed. 

4. A I R 1929 Mad. 881=121 I C 868. 
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Bardswell, J. 

Muthusami Filial — Accused — Peti- 
tioner. 

v. 

Government Tahsildar of Ramnad — 
Complainant — Opposite Party. 

Criminal Revn. No. 256 of 1932 and 
Criminal Revn. Petn. No. 236 of 1932, 
Decided on 22nd August 1932, from judg- 
ment of Sub-dival. Magistrate, Ramnad, 
D/- 7th December 1931. 

(a) Criminal P. C. (1898), Ss. 233 and 235 
— Trial of offences under Ss. 170 and 175, 
I. P. C., together is illegal — Penal Code 
(1860), Ss. 170 and 175. 

A triiil of two offences under Ss. 170 and 175 
together is illegal and contrary to Ss. 233 and 
235, Criminal P. C. [P 434 C 2] 

(b) Criminal P. C. (18 8), S. 4 39— Offence 
committed found to be technical one — No 
further inquiry was ordered. 

Whore it was found that a technical oCFonco 
was committed by the petitioner under S. 170, 
I, P. C., and it was also found that the peti- 
tioner acted rather through vanity than with any 
criminal intention the High Court after sotting 
aside the conviction on the ground of misjoinder 
of olTonces, did not think it necessary to order 
further inquiry. [P 434 C 2] 

K. V. Srinivasa Ayyar — for Peti- 
tionor. 

Public Frosecutoi — for the Crown. 


Order . — The petitioner was convicted 
in the trial Court of offences punishable 
under Ss. 170 and 175, I. P. C. On ap- 
peal the conviction under S. 175 was set- 
aside on the ground that the complaint- 
as to it was not made as prescribed inv 
S. 195, Criminal P. C., but the convic- 
tion under S. 170 was upheld though 
with a large reduction of sentence. 

The point is now taken on revision 
that the trial of the two offences to- 
gether was illegal as being contrary to. 
the provisions of Ss. 233 and 235, Cri- . 
minal P. C. I think that the point is- 
taketn correctly. I cannot see how the 
petitioner’s failure to hand over records- 
on his ceasing to hold ofiice on22nd Junfr 
1930 can be regarded as part of the same- 
transaction as his forwarding to the Dis- 
trict Munsif, on 22nd JulyT930 and 20tht 
November 1930, copy applications in. 
forwarding which he improperly des- 
cribed himself as Headman and Village 
Munsif, even if he forwarded with the 
copy applications the records to which 
they related. He still went on retaining: 
other records till some time later, whem 
they were taken from him. Ho did not- 
retain the records on the pretext that he- 
was still the Village Munsif. The peti- ' 
tion is allowed and the conviction is set 
aside. No further inquiry is necessary. , 
Even if the petitioner committed an 
offence under S. 170, I. P. C., it was, 
merely a technical one as the appel- 
late Magistrate has found the petitioner; 
acted rather through vanity than with 
any criminal intention. 

p.r.s./k.S. Petition allowed. 
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Burn, J. 

M. Savudi Karuppanan Amhalam 


Appellant. 


V. 

Guruswami Pillai and another — Res- 
pondents. 

Criminal Revn. Nos. 717 and 71b of 
1932 and Criminal Revn. Petns. Nos. 670 
and 671 of 1932, Decided on 18th Janu- 
ary 1933, from judgment of Dist. Magis- 
trate, Madura, in Civil Appeal Nos. 3 and 


Criminal P. C. (1898), S. 517 - Accused, 
rom whom bulls were seized by VoUce ac- 
luilled of charge of theft - Bulls *^ou\d 
eturned to them - Criminal Court should 

lot decide question of ownership. 

When the property is seized from a ‘person wh j 

s afterwards acquitted of stealing it the p 
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petty should ordinarily be 'returned to that per- 

, [P 435 Cl, 2] 

When it ^\as found that accused purchased the 
bulls honestly, held that the question whether 
they or other people were entitled to them should 
uot be decided by the criminal -Court but should 
be left to the civil Court : AIR 1931 Mad 17 
and AIR 1927 Cal 532, Rd on. [P 435 C 1] 

F. S. Vaz — for Appellant. 

F. V. Sesha Aiyaiigar — for Respon- 
dents. 

Order. These cases are precisely simi- 
lar.^ The Sub-Magistrate found that the 
petitioner (the accused in both cases) 
was not guilty of the offence of theft or 
of dishonestly receiving stolen property 
(S. 379 or S. 411, I. P. C.). He fouL in 
fact that the petitioner had purchased 
both the bulls for fair, prices and without 
any reason to suppose them to be stolen 
property. Nevertheless he ordered the 
bulls to be returned to Meenammal and 
irandia Muppan whom, after inquiring he 
considered to be the owners. He was 
satisfied, he says, that the bulls had been 

stolen though he does not say whence, by 
whom or when. 

The general rule in such cases is that 
where a person accused of theft is ac- 
quitted and claims as his own the pro- 
perty seized from him by the police and 
alleged to have been stolen it should be 
restored to him in' the absence of special 
reasons to the contrary : vide Vaiyapuri 
Ghetty v. Sinnah Ghetty (l). In the pre- 
sent case the learned Sub-Magistrate has 
not given any reason for departing from 
this principle. He appears to have 
thought that the decision of the question 
of ownership was sufiScient to justify an 
order to return the property to the 
owner. This is extremely unsound as 
has been explained by Rankin, C. J., in 
Sattar Ali v. Afzal Mahomed (2). The 
criminal Courts ought not to be used to 
^ort-circuit the civil Courts in this way 
When it appears that the petitioner 
bought the animals honestly, the ques- 
tion whether he or the former owners is, 

llifto hft^ should bo 

Magistrate haroSr^ookeV^the^^funS' 
.mental principle that when property is 
'seized from a person who is afterwLds 

1. A J R,1931 Mad lv=193i Or CSO"W loq T-Tt 

488=32 Cr L J 355. I o 

2. A I R 1927 Cal 532=102 I C 482=28 fl. T t 

646=64 Cal 283. W Jj J 
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acquitted of stealing it, the property 
should ordinarily be returned to that 
person ; he cannot be said to have exer 
cised his discretion in a judicial manner. 
I therefore set aside his order and direct 
that the bulls be returned to the peti 
tioner from whom the police took them. 
P.R.S./K.S. Order set aside. 

A. I. R. 1933 Madras 435 

Beasley, C. J. and Baedswell, J. 
Jujishti Panda Plaintiff — Appel- 

isjH Li • 

V. 

Lakshmana Lola Behara and others— 
Defendants — Eespondents. 

Letters Patent Appeal No. 42 of ]99fi 
Decided on 19th January 1933 from' 

192 !“^“*’ of Wallace. J., D/- 19 ’th July 

Civil P. C. (1908), O. 1, R. 10 (2)— Parties 
wrongly joined as defendants - Plaintiff 
giving up claim as against them or Courts 

^nding that they have been wrongly joined 

Procedure to be adopted and effect there- 
of pointed out. 

Where parties have been wrongly joined 

against them is given up by the 
plaintifi or upon that ground he exonerates them 
or there is a Ending come to that they have 
been wrongly joined, then the correct procedure 
IS to strike out their names as having been im- 
properly impleaded. On the exoneration or the 
striking out of the names of persons on the 
ground of misjoinder, they cease to be partes 
to the suit. And these defendants mLt be 
treated as persons who had been dismissed from 
the suit and not as persons against whom the 
suit had been dismissed; AIR IQSO TiTrin qi*? 

(J- B) and A / R 1926 4/ad 4^4! 1*^? ^36 C H 

G. Lakshmanna—iox Appellant. 

B. Jagannadha Boss — for Eespon 
dents. ^ 

Beasleg, C. / -This is a Letters 
Patent appeal from a judgment of 
Wallace, J. in second appeal. At that 
stage for the first time it was contended 
that the suit was barred by S. 47 Civil 
P. C. It was objected that that plea 
ought not to be allowed to be raised at 
that stage, but Wallace, J., held that it 
was a matter of law affecting the vali 
dity of the suit and that it was a point 
of jurisdiction that had to be decided 
and he accordingly allowed that plea to 
be raised. In the original mortgac^e anif 

^ the 

plaintiffs claim against them was on 

the footing of their being in possession 

of the suit property. They raised the 

defence setting up title in themselves 

adversely both to the mortgagors and 

uhe mortgagee. Thereupon the plaintiff 
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oxonorntcd t]i 0 m and j^avG up tliG suit 
ai^ainsfc thorn and having done this ho 
p 1 * 0000 ^ 0(1 to 011 tor into ci cornpiocniso 
with the mortgagors. All these facts 
are sot out in para. 10 of the learned 
District vlunsif’s judgment. The decree 
iu that suit is Ex. E-3 and it states: 

“This case cominR on for hearing this day in 
the presence of the plaintiff and of defendant 1 
and guardian of defendant 2 in person, dofen- 
danls 3 and G, being ex parte, have agreed to 
coenpromise the matter of the suit and that the^y 
have put into Court a deed of compromise, 
M. P. No. 'J34 of 1017, praying that this Court 
will pass a decree in accordance with the terms 
thereof, this Court in pursuance of the said deed 
of compromise defendants 4, 6, and 7 having 
been dismissed from the suit doth order, etc.” 

The decree clearly shows that before 
the compromise was agreed upon, these 
defendants had been dismissed from the 
suit. They were dismissed from the suit 
because the suit could not possibly suc- 
ceed against them: and in view of the 
defence raised by them, they were not 
proper parties to the suit. That being 
so, the position is exactly the position 
dealt with by a Full Bench of this Court 
of which I was a member in Abdul Sac 
V. Sundara Mudaliar (l). It is to be 
observed that this deciston was sub- 
sequent to the decision in second appeal 
by Wallace, J., and had this case been 
then decided, there is no doubt that bis 
decision would have been the other way. 
jTt is quite clear that, where parties 
have been wrongly joined and the suit 
against them is given up by the plain- 
tiff or upon that ground he exonerates 
them, or there is a finding come to that 
they have Vieen wrongly joined, then the 
correct procedure is to strike out their 
names as having been improperly im- 
pleaded. On the exoneration or the 
striking out of the names of persons on 
the ground of misjoinder, they cease to 
be parties to the suit. That is quite 
Iclear from the judgment of the hull 
Bench, In this case the learned Dis- 
trict Munsif has adopted the correct 
procedure. He clearly by the decree is 
shown to have treated these defendants 
as pors<^)ns who had been dismissed from 
the suit and not as persons^ against 
wlioiii the suit had been dismissed. 
From the time of their dismissal they 
ceased to he parties to the suit because 
they had been wrongly joined. ^ If that 
is so, Wallace, J., was wrong in follow- 

r. A I E hd30 Mud 817=127 I 0 805=64 
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BhOGARAJU (Walsh, J.) 

ing the decision in Sethu Konar v. 
liamasami Konar (2), a case which has 
been dealt with and explained in the 
Full Bench decision. That being so, 
these defendants were no longer parties 
to the suit and it follows therefore that 
this Letters Patent appeal must be 
allowed with costs throughout and 
the decree of the District Munsif res- 
tored with costs. 

Bardsivell, J. — I agree 

P.R.S./k.S. Appeal allowed^ 

2. AIR 1020 Mad 484=94 1 0 526=49 Mad 
494. 
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Walsh, J. 

{Raja Damara Kumara) Chellamma 
Rao Bahadur and another — Plaintilfs — 
Appellants. 

V. 

Doctor Bhogaraju Pattabji Seetha- 
ramayya and another — Defendants — 
Respondents. 

Appeal No. 95 of 1930, Decided on 25th 
January 1933, from order of Sub-Judge, 
Chittoor, D/- 16th August 1929. 

(a) Civil P. C. (1908), S. 16 — Suit by 
vendor to enforce specific performance of 
contract to purchase land is suit for land — 
Suit by vendee is covered by proviso to S. 16. 

A suit by the vendor to enforce specific per- 
formance of a contract to purchase laud is a suit 
for land within the meaning of S. 16. I’ho pro- 
viso appears to extend the section to a suit by 
the vendee. Hence the Court in whoso jurisdic- 
tion the property is situated has jurisdiction to 
try the suit oveu though dofeudaut does not re- 
side within the jurisdiction of the Court \ A I R 
1929 jlfad 7-21, Dist. [P 437 0 1, 2] 

❖ (b) Civil P. C. (1908), S, 16 — Suit by 
vendee for refund of purchase money which 
has been made charge on properly — Court 
in which property is ' situated has jurisdic- 
tion. 

A suit for refund of purchase money which has 
been made a charge on the property owing to 
default to convoy the property can be tried by 
the Court in whoso jurisdiction the property is 
situate as the charge is immovable property l 28 
Mad 227, lid on. [P 487 C 2] 

P. V enkataramana Rao for Appel- 
lants. 

K. Subba Rao — for Respondents. 

Judgment. — The plaintilY brought this 
suit for specific performance to convey 
in accordance with the terms of a draft, 
filed with the plaint, executed to her by 
defendant 1 as trustee of defendant 2 
and the members of his family. The 
property to bo conveyed was a mortgage 
decree in 0. S. No. 33 of 1218 on the file 
of tho Court of the Subordinate Judge of 
Chittoor, which was passed on an assign- 
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ment executed in favour of defendant 2 
by one Rani Lakshmikantamma of cer- 
tain arrears of maintenance due to her. 
The draft also agreed to!transfera charge 
on a village called Bharanisankarapuram 
as an indemnity. There was an alter- 
native prayer that, if specific perfor- 
mance was not decreed, the purchase 
money, viz. Rs. 32,000, may be refunded 
and for a charge on the decree debt and 
on certain properties in that connexion, 
A preliminary issue as to w^ant of juris- 
diction was raised by defendant 2 and it 
was found in bis favour by the learned 
Subordinate Judge. An appeal has been 
preferred to this Court and defendant 2 
has not appeared to contest it. 

It is not disputed with regard to the 
prayer for specific performance of -the 
contract that the mortgage decree per se 
is not immovable property. Defendant 
2, against whom specific performance is 
sought, admittedly does not reside with- 
in the jurisdiction of the Court though 
the mortgage-decree property is within 
its jurisdiction. But it is argued that 
the relief asked for in respect of enforc- 
ing the sale of the mortgage of Bharani- 
sankarapuram renders the suit one for 
land under S. 16. It has been held in 
the Full Bench decision in Velliappa 
Cheittarv, Govinda Dass (l) that a suit 
brought by the. vendee to enforce a con- 
tract for the sale of land is not a suit 
for land under CL 12 of the Letters 
Patent and the observations in Nalam 
‘Lakshmilcantam v. Krishnastuamy Muda^ 
liar (2), quoted by the learned Sub- 
Judge show that all suits mentioned in 
Cls. (a), (b), (c), (d), (e) and (f) in S. 16, 
Civil P. C., fall under “suits for land or 
other immovable property” mentioned in 
Cl. 12 of the Letters Patent. But it is 
argued that the proviso fto S. 16 .which 
speaks of a ‘suit to obtain relief respect- 
ing immovable property held by or on 

behalf of the defendant” will cover the 
present case. 

^ It has been decided in several cases 
jthat a suit by the vendor to enforce 
specific performance of a contract to 
purchase land is a suit for land w^ithin 
the meaning of S. 16. The .proviso ap- 
jpears to me to extend .the section to a 
suit by the vendee, for the relief is 
stated to be one relating to immovable 

1. A I R 1929 Mad 721=118 I C 78=62 Mad 

Mad 809 (F B). 

2. (1901) 27 Mad 167. 


property held by the defendant as in the 
present case. The condition laid down in 
the proviso that. the relief can be entirely 
obtained by his personal obedience is 
satisfied in this case. The Full Bench 
decision does not really touch this mat- 
ter. The prayer for specific performance 
of sale of this charge, i. e. prayer (a) of 
the plaint, would therefore I consider 
give the Court jurisdiction. As regards 
the alternative prayer (d) for refund of 
the purchase money the learned Subordi- 
nate Judge has met this by saying: 

“I am of opinion that there is no prayer in 
the plaint for sale of any charge which defen- 
dant 2 may have independently of the charges 
created in his favour under the decree in O. S. 
No. 33 of 1918 for realisation of the amount due 
to her.” 

This is because the alternative prayer 
for refund runs as follows: 

“That it be declared that in case the plaintiff 
is decreed a refund of the said sum of Rs. 32,000 
and interest thereon she is entitled to a charge 
on the said decree debt which is the subject- 
matter of the suit and the charge in respect 
thereof on the properties described in the sche- 
dule thereunder.” 

So the learned Subordinate Judge says 
that the only charge which the plaintiff 
asks for is the charge on the decree debt.- 
This is correct on the wording, but I feel 
. no doubt the word “thereunder” is sim- 
ply a slip for “hereunder.” In para. 5 
of the plaint the plaintiff says, in des- 
cribing the agreement, that defendant 2 
agreed to sell to her not only the decree 
in O. S. No. 33 of 1918 but the benefit 
of the charge created over certain items 
of immovable properties *“ described in 
the Sch. A hereunder” written for a 
consideration of Rs. 32,000.” Sch. A at 
the end of the plaint is Bhavanisankara- 
puram village which was not charged 
under the decree in O. S. No. 33 of 1918 
but was a charge conveyed to her as an 
addition under the sale contract. It is 
clear the word ‘ thereunder ” in para 
19 (d) is purely a verbal slip, and as this 
appeal is not being opposed I have 
given permission to alter the \vord “there- 
under” to “hereunder ” in para 19 (d). 
With this alternative I think it is clear 
that the Court has jurisdiction under 
the alternative relief (d) also, for this 
charge is immovable property situate 
within the jurisdiction of the Court; 
vide Matuj'i Sulhayya v. Krislinayya (3) 
which has not been overruled. I do not 
agree with the view of the learned Sub- 

3. (1905) 28 Mad 227. 
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that even if we understand that 
this charge is askoi to be made part of 
the charge for securing the refund of the 
purchase money the suit will not lie 
under S. IG. I am of opinion that under 
the lirst relief as it stands and under 
the second as amended the suit will lie 
in the Sub-Court. The appeal will be 
allowed but without costs as it is not 
oiiposofl. Plaintiff will bo permitted to 
withdraw the plaint from the District 

Court, Kistna, and represent it in Chit- 
toor Sub-Court. Time six weeks. 

P.R.S./K.S. Appeal allowed. 
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Walsh, J. 

V. G. Nataraja Mudaliar — Appel- 
lant. 

V. 

Official Assignee^ Madras — Respon- 
dent. 

Appeal No. 135 of 1929, Decided on 
2ud February 1933, from order of Sub- 
Judge, Vellore, D/- 8th October 1928. 

Particulars of * • . i 

IhcJ'roecss. Against ^vbom. 


Sale warrant. Immovable pro- 

perty. 


There appear to have been four cases 
in this High Court as regards payment 
of babta saving limitation. The first is 
the Bench case \nV ijiaragliavalu Naida 
V. Srinivasalu Naidu (l) where it wuis 
held that a step-in-aid had been taken. 
Tlie second is Arunachalam Ckettiar v. 
Lalcshmanan Ckettiar (2) where Wallace, 
J., held that the payment of process fee 
for the issue of a warrant of arrest in 
execution of a decree w'here the batta 
memo itself does not apply for the issue 
of process is not a step-in-aid of execu- 
tion so as to save limitation. As ob- 
served by Jackson, J., in Raman Chetty 
V. Ramasxvamy Pillai (3), the third case, 
the actual paper is not quoted in the 
judgment, nor was it found in the re- 
cord. In Arxinaclialam Ckettiar v. 
Lakskmaxian Ckettiar (2), Wallace, J., 
relied on Vijiaraghavalxi Naidu v. 
Srixiivasalxi Naidxi (1) as indicating the 
then view of this Court that a mere pay- 

1. (1905) 23 Mad 399. . 

2. A I R 1924 lyiad 900=82 I C 497. 

3. A I R 1928 Mad 603=110 I C 205. 


Limitation Act (1908), Art. 182(3) — Pay- 
ment of batta for auction sale of properly is 
step-in-aid of execution. 

Payment of batta for an auction sale of pro- 
perty is step-in-aid of execution and is sufficient 
to save limitation : Case laio discussed. 

[P 438 C 21 

V. N arayanasioami Ayyar and F. 
SxiJ)raxnaxiia Ayyar — for Appellant. 

N. Sivaramakriskxia Ayyai — for Res- 
pondent. 

Judgment. — The question in this case 
is whether the execution petition which 
was filed on 24th June 1927 is barred by 
limitation. Tlie previous application 
was on 23rd February 1924. To save 
limitation the decree-holder relies upon 
the batta jiaid on 2nd July 1924 for the 
auction sale of property. The question 
is whether the payment of batta is a 
step-in-aid of execution. Both the 
Courts have held in favour of the decree- 
holder ; against that decision this second 
appeal is filed. The following is an ex- 
tract of the batta memo : 

Batta memo filed on behalf of the plaintiff.*’ 


Residence, Batta. Remarks. 


Rs. a. p. 

District ^lun- 
sif’s Court, 

Vellore. 10 0 


ment of batta for process where the batta 
memo itself does not apply for the issue 
of process will not be a step-in-aid. In 
that case, Vijiaraghavalu. Naidu v. 
Srinivasalu Naidu (l), a batta memo- 
randum was held to be a step-in-aid and 
the judgment says that it asked that pro- 
cess may issue and for this purpose the 
necessary batta was deposited. Jack- 
son, J., says in Raman Chetty v. Rama- 
swayjii Pillai (3) that ho does not think 
it can bo gathered from that judgment 
that it was a distinct application for 
process over and above what was in the 
form. In Govindaswamy Pillai v, Go- 
vinda Par/uT/ac/if (4), Madhavan Nair, J., 
hold that the “ process application ” for 
which batta w'as paid “ to attach the 
properties in the house of the defendants” 
and which stated “that one rupee might 
bo received for the purpose,” was a step- 
in-aid. Thus there are one Bench case 
and three single decisions. Of these 
Govindasxoamy Pillai v. Govinda Pada- 
yachi (4) where attachme nt was dis - 

4. A I R 1926 Mad 880=89 I C 894, 
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tinctly asked for is nofc of much help. 
Of the other two decisions by single 
Judges both consider themselves in agree- 
ment with the Bench case Vijiyaragha- 
valu Naidu v. Srinivasulu Naidu (l). 
But as observed in Haman Ghetty v. 
Bamaswami Pillai (3) by Jackson, J., in 
ATUuojChalavfi C}iettiQ,r v. Ij(ilcs}i7ti(i7iQ>n 
diettiar (2) the actual words in thebatta 
memorandum are not set out. Jackson, 
•J., says that 

it is difficult to apply rulings which contain 
no citation of the document in question. In 
fact for that reason alone I should be prepared to 
ignore the case law and trust to the plain inter- 
pretation of the statute.” 

He continues : 

“I had thought of referring the matter to a 
Bench but on a consideration of the cases I hold 
that Vijiaraghavalu Naidu v. Srinivasalu Naidu 
(1) IS clear authority : cf. Alagamutliu Pillai v. 
Devasagaya Fernandez (5) which is not cited in 
Arunachalavn Chettiar v. Lakhmanan Chettiar 
12 j, 

I cannot help thinking that the 
brackets in the reports are misplaced. 
Because Viji(irQ,g}ia.vcilu Naidu v. Svifii- 
vasalu Naidu (l) is referred to twice in 
^unachalam Chettiar v. Lakshmanan 
'Chettiar (2) and in fact in the previous 
paragraphs Jackson, J., says that the 
learned Judge in that case considered 
V igia^raghavalu Naidu v, Srinivasalu 
Naidu (l). Alagamuthu Pillai v. De- 
vasagaya Fernandez (5),^which is not 
cited in Artmachalam Chettiar v^Laksh- 
‘Tnanan Chettiar (2) is such a clear case 
as not to be of much help. In the pre- 
sent case the Court passed an order on 
31st January 1924 that the properties 
should be sold on 7th July 1924, and on 
2nd July 1924 the process fee was paid 
for issue of a sale warrant. Under 
E. 187 of the Civil Eules of Practice the 
iDatta for the sale warrant has to be paid 
a week before and the warrant cannot 
be prepared till the batta is paid. If the 
batta is not paid the Execution Petition 
is liable to be dismissed. It seems to 
me that the entry “ sale warrant” under 
^ Particulars of Process ” and “ immov- 
able property ’’ under “ against whom ” 

IS sufficient to indicate that the Court 
- was asked to issue a sale warrant the 

' paid for it. I therefore agree 

with the view of both the lower Courts 
[that this IS a step-in-aid of execution 

iThe second appeal fails and is dismissed 
with costs, 

P.R.S./ E.S. Appeal dzsTJtissed, 

6 . (1916) 32 I C 484. 


❖ A. I. R. 1933 Madras 439 

Pandalai, J. 

Arumugha Mudaliar— ’Petitioner. 

V. 

Venkatachalot Pillai and others — Op- 
posite Parties. 

Civil Eevn. Petn. No. 1904 of 1931, 
Decided on 18th October 1932, from 
order of Sub-Judge, Cuddalore,in C.M.A. 
No. 2 of 1931. 

{&) Court"fees Substance of suit deter- 
mines court-fees. 

In spite of unnecessary prayers the substance 
of a suit should be looked at to determine the 
court-fee payable : 35 Cal 202, FolL 

^ X ^ tP 440 C 1] 

(b) Court-fees Act (1870), S. 7 (5) — At- 
tachment of property in execution of decree 

Claim to property on basis of sale in 
favour of claimant dismissed — Suit within 
one year to avoid attachment — Value for 
purposes of jurisdiction is not market value 
of land but value under S. 7, Cl. 5 — Madras 
Civil Courts Act (1873), S. 14. 

Where a claim to property attached in execu- 
tion of a decree is dismissed and the claimant 
files a suit within one year to avoid attachment 
and to have his title to the property declared, 
the property has to be valued for purposes of 
jurisdiction not on the market value but on value 
under S. 7, Cl. (5), Court-fees Act : Case laxo 
discussed, [p 442 C 1] 

K, Balasuhramanya Ayyar — for Peti- 
tioner. 

N.K, Mohanarangam Pillai — for Op- 
posite Parties. 

Judgment, — This petition affords a 
good example of the regrettable delays 
to which litigation has now become sub- 
ject owing to questions of. court-fee and 
jurisdiction having become a common 
feature in the subordinate Courts which 
take years for their determination. In 
this case the suit was of a common 
enough kind and was brought in 1928. 

At the end of 1932 it remains still to be 
decided which is the proper Court to try 
it. The plaintiff , had bought some pro- 
perty from defendant 2 and his mother 
for Es. 3,700. Defendant 1 obtained a 
decree for Es. 1,170 in 1927 against 
defendant 2 alone and attached that 
property. The plaintiff preferred a claim 
in execution which was dismissed. With- 
in the year allowed for a suit he brought 
this suit impleading the decree-holder, 
defendant 1, and the judgment-debtor, 
defendant 2. In the plaint he set out 
these facts as affording the cause of 
action and prayed (here the trouble 
begins) (l) to cancel the order dated 6th 
Cctober 1928 on the claim petition; 
(2)to declare the plaintiff’s title to the 
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properly under his sale-deeds; (3)to raise 
the attachment and; (4) for a permanent 
injunction against the execution being 
continued to sale. It will be observed 
tliat althougli the plaintill made four 
jirayers, the substance of tlie wliole 
niatter was that liis property had been 
illegally attached and ho wanted that 
to bo avoided; all else were mere words. 
The hrst and third prayers mean the 
same thing that the plaintiff w’anted the 
claim order avoided. The fourth prayer 
is the consequence of that and the second 
is incidental to it. In this suit the plain- 
tiff paid a court- fee of Rs. 10 under 
Sch. 2, Art. 17, Court-fees Act. That 
this was right there is now no question. 
The matter is set at rest by the decision 
of the Privy Council in Phul Kumari v. 
Ghaiishyam Misra (l),a very similar case 
in w'hich their Lordships point out that 
in spite of unnecessary prayers the sub- 
stance of the suit should be looked at to 

determine what the court-fee payable 
is. 

But the question was raised as to the 
proper Court for purposes of jurisdiction 
which w^as to try this suit. One would 
have thought at this distance of time 
that there can be no arguable question 
on such a matter. But not only has it 
been argued, but wTiile the District 
Munsif held following Narayana Singh 
y. Aiyasami Beddi (2) that he had no 
jurisdiction to entertain the suit because 
the value for purposes of jurisdiction is 
according to him the market value of 
the property which is more than Rupees 
3,000 as the plaintiff admittedly bought 
it for Rs. 3,700, the learned Subordinate 
Judge in appeal held following Krislma' 
sivanii Naidu v. Somasundaram Cketliar 
(3) that the value for jurisdiction is the 
amount of the debt Rs. 1,170 ; that even 
if it be considered to be the value of the 
property it was not more than one-half 
of Rs. 3,700 the market value, viz. 
Rs. 1,850 as a result of the I^Iadras am- 
endment to S. 7-iv (c). Court, fees Act ; 
but that in his view the value of the 
land should be computed for purposes of 
jurisdiction according to S. 7, Cl. 5, 
Couit-fees Act (i. e.) at ten times the 
assessment in which case the whole 
value would be less than Rs. 3,000. 

1. (lOOB) 35 Cal 202=35 I A 22=7 C L J SG= 

12 C W N 109 (P C). 

2. (1916) 39 Mad 002=31 I C 188. 

3. (1900 30 Mad 336=17 M L J 95 (F B). 
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In this Court learned counsel for the- 
petitioner has addressed a very able 
argument that the view of the l^Iunsif ie 
right. lie certainly has one or two 
decisions w’hich would seem to support 
by parity of reasoning his argument that 
in a suit like this which must be deemed 
a declaratory suit respecting land the 
proi^er value for purposes of jurisdiction 
is the full market value of that land and 
not either the value as determined under 
S. 7, Cl. 5, Court-fees Act, or half the 
market value according to the Madras 
amendment to S. 7, Cl. 4 (c). The deci- 
sions he relies upon are Sasireddi 
Vecramma v. Butchayya (4) and C. 
BamioJi V. C. Bamasioami (5) w’hich it 
relies on and follows. On the other hand 
the I'Lspondent s learned advocate argues- 
that, the Subordinate Judges view is^ 
right and that the value for purposes of 
jurisdiction in the present suit is the 
amount of the debt Rs. 1,170 and even 
if the subject-matter is taken to be the 
land its value should be computed as 
prescribed by S. 14, Madras Civil Courts 
Act, which adopts the valuation in S. 7, 
9^‘. ^ourt-fees Act, for purposes of 
jurisdiction in all cases, w’here the sub- 
ject-matter of the suit is land, houses or 
gardens. 

Now if this suit were really of the 
same nature as that in Sasireddi 
Veeramma Butchayya (4) or C.Baviiah 
V. C. Bamas7vami (5), I should be bound 
by them, because they are Bench deci- 
sions. But SasBeddi Veeramyna^s case 
(4) was a suit to establish the vali- 
dity of an adoption and not one in which 
the subject-matter was land. The Court 
held that the properties w^hich might 
accrue to the adopted person w’ere not 
the subject-matter of the suit, but only 
the adoption itself. The grounds of the 
decision are entitled to very great weight 
but the decision itself was on the point 
just stated, viz., that in a suit to esta- 
blish an adoption S. 14, Madras Civil 
Courts Act, which relates only to cases 
where land is the subject-matter, is not 
applicable. Similarly in C. Bayniah 
G. Bnynasioayni (5) the suit was one for 
jmrtition of lands of wdiich the plaintiff 
was in joint possession and what was 
hold was that in such a suit the plaintiff 
was entitled to place his own valuatiou 

4. A I R 1927 Mad 608=101 I C 379=60 Mad 
640. ( 

6 (1912) 18 I C 903. 
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for the purposes of jm iscliction. Although 
there were observations as to the effect 
of b. 14, Civil Courts Act, in that case 
also, they were for purposes of that deci- 
sion that the plaintiff was entitled to 

value the relief for purposes of jurisdic- 
tion as he liked. 

It appears to me that in the suit 
e ore me even if it is governed bv 
Aarayan Singh v. Ayasami Beddi (2) 
and not by Zrishnasami A^aidu v. So- 
masundaram Chettiar (3), all that it 

that the subject-matter 
IS the land and not the debt. The plain- 

titf s land was attached, his claim there- 
to was dismissed, and he wants that 
sumnnary decision set aside. Assuming 
that in such a suit the subject-matter is 
the land concerned in the claim order, 
o. 14, Madras Civil Courts Act, is explicit 
when It declares that when the subject- 
ma^tter of any suit or proceeding is land, 
a house or garden its value shall for 
puposes of jurisdiction conferred by that 
Act be assessed in the manner provided 
by the Court-fees Act of 1870, S. 7, Cl. 5, 
In my opinion those words are impera- 
tive and clear. But it is said that that 
section is applicable only in classes of 
suits referred to in S. 3, Suits Valuation 

R governed byS. 7, paras. 5, 

and 10 (d). Court-fees Act; that is, pos- 
session of land, pre-emption, and specific 
performance of an award. This method 
of interpreting this section is adopted by 
inference from the effect of S. 6 of that 
Act. It says that when rules under S. 3 
are made for the territories under the 
administration of the Madras Govern- 
ment, S. 14 shall stand repealed as re- 
gards this presidency. A fallacy lurks 

because the effect of 
b. 4, Suits Valuation Act, which is mate- 
rial in this connexion is left out. 

That section says that when rules for 
valuing land have been made under S. 3 
the same value shall be applicable as a 
maximum in suits relating to land or an 
interest in land falling within S. 7, Cl. 4 

ino "t ' i’ Now the suits relat- 

’-.H’ Cl- (b) deals 

with suits .for partition ; Cl. (c) with 

declaratory suits where consequential 

relief is prayed ; Cl. (d) for injunction ; 

and Gl. (ej for a right to some benefit 

not otherwise provided for to arise out 

of land. In these suits and suits falling 

like the present one under Sch.2, Art. 17 
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relating to land the valuation accordinc? 
to the rules made under S. 3 are to hi 
adopted, but as a maximum. This is to 
prevent over. valuation of such suits. In 
suits for partition, declaration or injunc- 
tion in respect of land or for some benefit 
to arise out of land not otherwise pro- 
vided for, it would be necessary to value 
the land and it would be also necessary 
to value the interest involved and in 
such cases the section provides that the 
valuation of land under rules made under 
b 3 ^all be adopted as a maximum, 
ihe effect of this section on S. 6 is that 
If rules are made under S. 3 the valua- 
tion thereby prescribed will be appli- 
cable also to the suits mentioned in S 4 
and then the need for S. 14, Civil Court& 
Act, ceasing to exist that section shall 
stand repealed. Therefore it seems to- 
me incorrect to say that S. 14, Civil 
Courts Act, refers only to suits mentioned 
in S. 3, Suits Valuation Act. 

The present is a suit falling within 
Sch. Art. 1/, Court-fees Act, which is. 
expressly mentioned in S. 4, Suits Valua- 
tion Act, as a class to which the valuation 
under S. 3 will apply. Therefore if the 
subject-matter of the suit is land not 
only is there nothing in the Suits Valua- 
tion Act which prevents the application 
of S. 14, Civil Courts Act, to this suit,, 
but that section requires that the proper 
method of valuing land for purposes of 
jurisdiction is under S. 7, Cl. 5, Court- 
fees Act. This view of S' 14 is fortified 
by a decision in Narayanan Nair v. 
Kathir Kutty (6), where it was held that 
the valuation therein prescribed is appli- 
cable to suits for pre-emption w'hich are 
governed by S. 7, Cl. 6. 

Reliance was placed for the petitioner- 
on the decision in Narayana Singh v. 
A-iyasami H6ddi{^^ and by the other side* 
on the Full Bench decision in Krishna- 
swami Naidu v. Soniasundaram Chettiar 
(3). It seems to me that the principle- 
of the Full Bench decision has been up- 
held by the Privy Council in Phul 
Kumari v. Ghanshyam Misra (l) that it 
is the substance and object of the suit- 
which should be regarded and not the- 
words and also that where the debt is^ 
less than the value of the property it is- 
the former that determines the value ot 
the suit to the plaintiff. Butin Nara~ 
yana Singh v . Aiyasami Beddi (2) em- 

6. A 1 R 1919 Mad 1062=41 Mad 721=46. 

I C 81, 
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■nhasis was laid on the words of the 
various [)rayers, which it was thought 
took the case out of the category of cases 
dealt with by the Full Bench. In the 
])ench case whicli was decided at a 
time when the Munsif’s jurisdiction was 
only Rs. ii.OOO it was held that a suit to 
avoid a claim was not a suit to obtain 
declaration of title to the [iroperty, but 
one for getting rid of the effect of the 
order disallowing the claim and ought 
to be valued for purposes of jurisdiction 
at the amount for which the property 
was attached when such amount is less 
than the value of the property which 
was more than Rs. 2,000. 

In Nanmana Snujh's case (2) a dis- 
tinction was made that where the judg- 
ment- debtor is party to the claim order 
and there is a distinct prayer for declara- 
tion of title to the propertj^ it is the 
value of that property which determines 
the jurisdiction. This distinction has no 
bearing to the present case because as- 
suming tliat it is the value of the pro 
perty which does determine the jurisdic- 
tion the Munsif would still have jurisdic- 
tion. (The remark in Narayana Singh 
v. Aiyasami Rerhli (2) that the Full 
Bench decision does not refer to the 
Privy Council decision in P/tuZ iv Hmari v. 
Ghanshnam Misra (l) must be due to an 
oversight as the former was the earlier). 
The only point in dispute is how the 
Iproperty is to be valued whether on the 
■market value dr under S. 7, Cl. 5, Court- 
fees Act. I have given grounds for think- 
ing that the latter is the correct view. 
The learned Judge’s order was therefore 
right in either view and this petition 
must be dismissed with costs. 

r.R.S./K.S. Petition dismissed, 
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jMadiiavan Nair and Jackson, JJ. 
Jujisti Mahaiyatro — Appellant. 

v. 

Korada Magata Patro and others — 
Respondents. 

Appeal No. 286 of 1930, Decided on 
■ Sth November 1932, against order of 
Dist. Judge, Ganjam, D/- 9th March 
1928. 

Limitation Act (1908), Art. 181 — Preli- 
minary decree — Appeal against preliminary 
decree withdrawn and dismissed — Time for 
applying for final decree is three years from 
such order of dismissal — Civil P. C. (1908), 

S. 2. 

A preliminary decree for sale was passed on 


12th December 1921 fixing six months for pay- 
ment of decree amount. An appeal was filed by 
the judgment-debtor. After some of the respon- 
dents were served, the appeal itself was with- 
drawn and the Court passed the order “appeal ig 
withdrawn, it is dismissed with costs,” and there 
was a direction as to distribution of costs. The 
above order w'as passed on ‘2 1st January 1924. 
On 21st January 1927 the transferee decree-holder 
applied for the passing of the final decree. 

Held: the order of dismissal was a decree 
within meaning of S. 2, that the preliminary 
decree became merged in the appellate decree and 
that time for applying for final decree was three 
years from 21st January 1924, tho date of the ap- 
pellate order, and not three years from 12th June 
1922 when the amount was payable: A I ll 1914 
P C GG, Expl and Dist; 30 Jllad 1; A I li 1921 
Pat G; A I H 1927 Gal 7G0; AIR 1921 Mad 414 
and A I R 192G All 440, Ref. [P 446 0 1] 

B. J agannadha Doss and S. A. Sesha- 
dri Ayyengar — for Appellants. 

C. Sambasiva Bao — for Respondents. 

Madhavan Nair^ J. — I have had the 
advantage of reading the judgment which 
my learned brother is going to deliver 
and I agree with him. As the question 
involved in the appeal is of some im- 
portance, I will briefly record my rea- 
sons in support of my conclusion. This 
appeal arises out of an application filed 
by the transferee decree-holder for pass- 
ing a final decree in a mortgage suit. 
The facts of this case are not disputed. 
In O. S. No. 7 of 1918, on the file of the 
District Court of Ganjam which was a 
suit on a mortgage, a preliminary decree 
for sale w’as passed on 12th December 
1921, fixing six months for the payment 
of the decree amount. An appeal against 
the decree was filed in the High Court, 
Appeal No. *259 of 1923 by the fifth judg- 
ment-debtor. Notice was ordered in the 
appeal, and some of the respondents were 
served. At this stage the appeal itself 
was withdrawn by the appellant and it 
was dismissed with the costs of those 
respondents that appeared. The order 
passed by the High Court runs thus: 

“The appeal is withdrawn. It is dismissed 
with costs. The costs will be proportionate.” 

This order was passed on 21st January 
1924. On 21st January 1927 the trans- 
feree-decree-holder presented 1. A. No. 
36 of 1927 in the District Court for a 
final decree. The question that arises 
for decision is whether this^ petition is 
in time. 

Under Art. 181, Lim. Act, which is 
applicable to the case, tho period of 
limitation for applying for a final decree 
is three years from the time when the 
right to apply accrues. In the present 
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case the right to apply accrued on 12th 
June 1922. The time for filing the ap- 
plication for the final decree expired on 
12th June 1925. I. A. No. 36 of 1927 
presented on 21st January 1927 would 
therefore be clearly harred by time. But 
the petitioner argues that having regard 
to the fact that an appeal was filed to 
the High Court against the judgment 
and decree in O. S. No. 7 of 1918, that 
judgment and decree became merged in 
the final decree of the High Court in 
Appeal No, 259 of 1923, that limitation 
runs from 21st January 1924, the date of 
the final decree and that since I. A. 
No. 36 of 1927 was presented on 21st 
January 1927, within three years of the 
High Court’s decree, the petition is in 
time. The respondent argues that since 
the appeal filed against the preliminary 
decree was withdrawn and dismissed 
without consideration of merits, it can- 
not be said that the original decree has 
been merged in the appellate decree and 
that therefore the filing of the appeal 
cannot be availed of by the petitioner 
for the purpose of getting a fresh start- 
ing point for limitation. 

The question for determination is 
whether in a case where an appeal 
against a preliminary decree was filed, 
^but was withdrawn and dismissed with 
costs, the time for applying for final 
decree would run from the date fixed in 
the preliminary decree for payment or 
from the date of the order dismissing the 
appeal. The learned District Judge re- 
lying on a decision of the Privy Council 
in Ghandri Abdul Majid v. Jaiuahir 
Ldl (p, declined to accept the peti- 
tioner’s contention and held that the 
application was barred by time. It is 
argued for the petitioner that the present 
•case does not fall within the scope of 
l3he Privy Council decision and that his 
-application is within time as having been 
filed within three years of the date of 
the High Court’s decree. In the appeal 
before the Privy Council which also arose 
out of an application for a final decree, 
the facts were as follows: In a suit to 
^enforce a mortgage a preliminary decree 
for sale was made by the Subordinate 

Judge on 12bh May 1890. This decree 

was confirmed by the High Court on 8th 
April 1893. Against the decree of the 
High Court an appeal to the Privy Co nn. 

1. A I R 1914 P G 66=23 I G 649=86 All 360 


cil was admitted, but was dismissed for 
want of prosecution on 13th May 1901. 
On 11th June 1909 an application was 
made to the Subordinate Judge “for an 
order absolute to sell the mortgaged 
properties; in other words, 

‘for an order directing enforcement of the order 
nisi which had been confirmed by the decision of 
the High Court of 6th April 1893.” 

This application was obviously barred 
under Art. 179, Lim. Act of 1877 (which 
applied to the case) as having been filed 
after the expiry of three years from the 
order of the High Court confirming the 
decree which was the final order of the 
appellate Court; but it was argued before 
the Privy Council that the decree which 
was sought to be enforced had been 
constructively turned” into a decree of 
the Privy Council by virtue of the dis- 
missal of the appeal on 13th May 1901 
and that therefore the period of limita- 
tion was 12 years from 13th May 1901 
under Art. 180, Lim. Act of 1877, which 
corresponds to Art. 183 of the present 
Limitation Act. This contention was 
rejected by their Lordships of the Privy 
Council with the following observations: 

“ The order dismissing the appeal for want of 
prosecution did not deal judicially with the 
matter of the suit and could in no sense be re- 
garded as an order adopting or confirming the 
decision appealed from. It merely recognised 
authoritatively that the appellant had not com- 
plied with the conditions under which the appeal 
was open to him, and that therefore he was in 
the same position as if he had not appealed at 
all. To put it shortly, the only decree for sale 
that exists is the decree, dated 8th April 1893 
and that is a decree of the High Court of 
Allahabad. The operation of this decree has 
never been stayed and there is no decree of His 
Majesty in Council in which it has become 
merged. The period of limitation applying to 
the enforcement of it at all material times was 
therefore a period of three years. The respon- 
dents’ right is therefore barred by limitation.” 

The same conclusion was reached by 
their Lordships of the Privy Council in 
Batuk Nath v. Munni Dei (2) which 
was also a case where the appeal before 
His Majesty in Council was dismissed 
as the appellant or his agent had not 
taken any effective steps for prosecution. 
The observations of their Lordships 
quoted above from Ghandri Abdul Majid 
v. J awahir Lai (l) were quoted by their 
Lordships in Sachindranath Roy v. 
Maharaj Bahadur Singh (3). These o b- 

2. A I R 1914 P C 65=23 I C 644=41 I A 

104=36 All 284 (P C). 

3. A I R 1922 P C 187=74 I G 660=48 I A 

836=49 Cal 203 (P C). 
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servatinns, says the respondent’s learned 
counsel, make it clear tliat in their 
J.orcHhips’ opinion tlie decree of the 
lower Coui’t cannot he considered to have 
become merejed in the decree of the ap- 
Iiellate (Joint unless the appellate Court 
dealt judicially with the matter in the 
suit; in other \vf)ids, heard it on the 
iiicrits. [f tliis is the basis of the deci- 
sion of Cliajidn Al'dul Majid v. Ja^caliir 
^Lal (l) it must fellow the judgment and 
’decree in O. S. No. 7 of PJ18;iu the pre- 
sent case cannot he said to have become 
merged in the order of the High Court 
as that order did not deal with the 
suh ject-matter of the appeal on its 
merits, since the appeal was withdrawn 
by the appell’nt. But the appellant 
seeks to distinguish tlie decision in 
Chandri Abdul Majid w Jauahij' Lai 
(l) on the ground that what was decided 
in that case was that there was formally 
no appeal before the Privy Council, that 
therefore tliere "svas no decree of the 
Privy Council to which Art. 183, Lim. 
Act, would apply, and that the same 
reasoning should not be applied to the 
present case, inasmuch as there was an 
appeal formally before the Court and 
that appeal was finally disposed of by an 
order of the High Court. According to 
the appellant’s contention where an ap- 
peal lay, and that appeal was disposed of 
by an order, that order will amount to 
a final order in which the original order 
appealed against gets merged except as 
in the case dealt with by the Privy 
Council which was a case of dismissal 
for default. He would confine the opera- 
tion of the decision in Chandri Abdul 
Majid V. Jaicahir Lai [\) strictly to 
cases which have been dismissed for de- 
fault of prosecution and not to cases 
like the present one in which the appeal 
was formally brought before the Court 
but was withdrawn and dismissed. The 
(question is whether this distinction 
sought to ho drawn by the appellant’s 
counsel can bo maintained. 

1 find it somewhat difficult to make up 
my mind on this point but after giving 
my l)est consideration, I am inclined to 
accept the appellant’s contention. At 
first sight it may appear, if I may say 
so with very great res])cct, that the 
reasoning of their Lordships that for a 
judgment of the low’er Court to become 
merged in the judgment of the appellate 
Court, the order of the appellate Court 


should deal judicially with the matter 
of the suit, would apply equally to cases 
where an appeal has been dismissed for 
w^ant of prosecution as w’ell as to cases 
where, as in the one before us, the appeal 
was formally withdrawn and dismissed 
and an order was drawn up dismissing 
it wdth costs. But having regard to the 
circunistances in w’hich the observations 
\vere made, I do not think this is a cor- 
rect interpretation of their Lordships’ 
judgment, in the case their I^ordships 
decided that the dismissal of appeal by 
His IMajesty in Council for w'ant of pro- 
secution does not give a fresh starting 
point of limitation under Art. 179, Lim. 
Act of 1877 and that the limitation ran 
from the order of the High Court con- 
firming the decree which was the final 
order of the appellate Court. The ob- 
servations so strongly relied upon by the 
respondent that 

“ the order dismissing the appeal for want of 
prosecution did not deal judicially with the 
matter of the suit and could in no sense bo 
regarded as an order adopting or confirming the 
decision appealed from,” 

were made by their Lordships to meet 
the argument that the order of the Privy 
Council must be taken to have construc- 
tively turned the decree that was sought 
to be enforced into a decree of the Privy 
Council. That was all. Their Lord- 
ships’ observations do not in any w’ay 
relate to an order referred to in Cl. 2, 
Art. 179, though at first sight it may 
appear that in their Lordships* view 
such an order should also be one dealing 
judicially with the merits of the appeal. 
But this point — the nature of the final 
order within the meaning of Cl. 2 — can- 
not be said to have been inferentially 
decided as the existence of such an order 
does not seem to have been an essential 
part of the argument, for the real 
point urged w’as that there was wliat 
was alleged to ho a decree of the 
Privy Council and that S. 180, Lim. 
Act, applied to the case; and then, their 
Ijordships pointed out that in the cir- 
cumstances referred to, the order passed 
by them dismissing the appeal for want 
of prosecution cannot bo said to bo a 
judicial order. If it is to bo understood 
that in their Lordships’ view that the 
order referred to in Cl. 2, Art. 179, 
should also bo an order dealing judi- 
cially with the merits of the appeal, 
then the decision in Peria Kovil Pama^ 
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nuja V. Lakshmi Doss (4) of this Court 
may have to be reconsidered. In that 
case a second appeal was filed against 
the lower appellate Court’s decree but 
that was withdrawn and the High Court 
passed the following order : 

“ The appellant’s vakil having applied for 
permission to withdraw the appeal, it is ordered 
that this appeal be and hereby is, dismissed ; 
and it is further ordered that the appellant do 

pay to the respondent his costs of this second 
appeal.” 

The Full Bench decided that ; 

where a second appeal is preferred and an 
order is made by the Court to which the appeal 
is preferred which has the effect of finally dis- 
posing of the appeal, time runs from the date 
of such order ; and it makes no difference that 
such second appeal was withdrawn by the ap- 
pellant.” 

This case is very much like the one 
before us; though the second appeal was 
not disposed of on the merits, time for 
limitation was calculated from the date 
of the appellate order as it had the 
effect of finally disposing of the appeal. 
In my opinion what was laid down by 
their Lordships of the Privy Council in 
Ohandri Abdul Majid v. Jawahir Dal 
(l) was only this: viz., that in that case 
the order passed by their Lordships can- 
.not be considered to be a judicial order 
passed on appeal because the appeal it- 
self for the reason stated in their Lord- 
ships’ judgment never came up for dis- 
posal by their Lordships and therefore 
the period of limitation should not be 
calculated from the date of the order 
passed in appeal within the meaning of 
Art. 183, Limitation Act. The other 
decision of the Privy Council reported 
in Batuk Nath v. Muni Dei (2) does not 
carry the matter much further. In that 
case as the appellant had not taken 
-effectual steps for the prosecution of the 
appeal presented to His Majesty in 
Council the Eegistrar under E. 5 of the 
order in Council dismissed the appeal for 
non-prosecution. It was held by their 
Lordships of the Privy Council that : 

^ dismissal for want of prosecutiomis 
not the final decree of an appellate Court with- 
in the meaning of Art. 179, Cl. 2, Sch. 2, Limi- 
tation Act from which the period of limitation 
can be reckoned under the article in support of 
the application for the execution of a decree/^ 

The true scope of these two decisions 
of the Privy Council has been pointed 
out in Baghu Prasad Singh v. Jadu- 
nandan Pr asad Singh (5): see also the 

i. (lyOTJ ad Mad 1=1G M L Jigs 

6. AIR 1921 Pat 6=59 I C 896=6 Pat L J 
27. 
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decision in Goliur Bepari v. Ramkrishna 
Shaha (6). Ifc follows from what I have 
said above that the observations in 
Chaudri Abdul Majid v. J aivahir Dal 
(i) relied on by the learned counsel for 
the respondent should be strictly con- 
fined to cases wiiere the appeals are dis- 
missed for want of prosecution and 
should not be applied to a case like the 
one before us where the appeal was for- 
mally brought before the Court for dis- 
posal and was finally disposed of by an 
order dismissing it with costs. In such 
a case, in my opinion, the order of the 
lower appellate Court supersedes the 
order of the Court appealed against and 
time begins to run under Art. 181 from 
the date of the order passed in appeal. 
In Jay anti Venkayya v. Damaisetti 
k^attivaju (7) it was held that an appli- 
cation for a final decree for sale under 
O. 34, E. o, Civil P. C., is governed by 
Art. 181, Limitation Act, and the start- 
ing point, in cases where there has been 
an appeal from the preliminary decree 
is the date of the appellate decree whe- 
ther the latter confirmed or varied the 
preliminary decree. I think the same 
should be the decision in the present 
case also, notwithstanding the fact that 
the appeal was withdrawn and dismissed 
without a consideration of the merits. 
In my opinion, the observations referred 
to in Chaudri Ahdid Majid v. Jawahir 
Dal (l) cannot be said to apply to a case 
like the one now under consideration. 

In this connexion the following ob- 
servation of the learned Judges in 
Nandalal Saran v. Dharam Kirti Sa.raii 
(8) may also be referred to with advan- 
tage. In that case it was held that : 

“ Where an appellate- decree either affirms, 
modifies or reverses the decree of the trial Court, 
the period of 12 years under S. 48, Civil P. G,\ 
should begin from the date of the decree of the 
appellate Court, but where it has been held that 
no appeal lay, the order disposing of the so- 
called appeal will not amount to a decree and 
therefore the period of limitation, in such a case 
should be counted from the date of the original 

decree and not from the date of the so-called 
appeal.” 

After referring to the decisions of the 
Privy Council in Chandrt Abdul Majid 
V. Jawahir Lai (l) and the decision in 
Sachindranath Boy v. Maharaj Baha- 
dur Singh (3) and pointing out that the 

6. A I R 1927 Cal 730=101 1 C 566. 

7. A I B 1921 Mad 414=64 I C 470=44 Mad 
714. 

8. A I R 1926 All 440=94 I C 961=48 All 377. 
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caso before them was stronger “ because 
in tbe IVivy Council case an appeal did 
lie and had been properly preferred 
while in the caso before them no appeal 
lay at all and the proceedings did not 
terminate in an order dealing judicially 
with the matter in the suit the learned 
Judges observed as follows : 

“ The converse proposition, though it is not 
necessary for us to decide this, would also seem 
to be in conformity with tbe spirit of S. 2, with 
tbe decision of their Lordships of the Privy 
Council and with Indian judicial authority, 
viz., where an appeal lay and that appeal was 
disposed of by an order, that order will amount 
to a decree except as in the case dealt with by 
their Lordships of the Privy Council (a case of 
dismissal for default) and in other special cases 
where it is expressly declared by S. 2 that the 
order shall not amount to a decree.” 

For the above reasons I think it must 
be held that an order passed by a decree 
dismissing the appeal with costs, not- 
withstanding the fact that the appeal 
was withdrawn by the appellant, should 
be held to be an order finally disposing 
of the appeal superseding the order of 
the Court appealed against and that for 
the purpose of the present case time be- 
'gins to run from the date of the order of 
ithe High Court and therefore I. A. No. 
36 of 1927, the application for passing of 
the final. decree, is not barred by limita- 
tion. I would therefore allow the ap- 
peal with costs. The result is that the 
petition will be disposed of by the lower 
Court on the merits. The court-fee on 
the appeal memo will be ‘refunded. 

Jackson^ <7. — The present point for 
determination is whether a mortgagee 
decree-holder, who obtained his prelimi- 
nary decree on 12th December 1921, is 
within time when .applying for a final 
decree on 21st January 1927 because an 
appeal against that preliminary decree 
was withdrawn and dismissed on 21st 
January 1924. It is pleaded that the 
preliminary decree became merged in the 
appellate decree, upon the date of which 
the right to apply accrued, and therefore 
the application is within time. Although 
under the Civil Procedure Code (0. 41, 
P. 5) an appeal shall not operate as a 
stay of proceedings under a decree, yet 
if there is an appeal against the prelimi- 
nary decree there is no conclusive de- 
cree under which the decree-holder can 
proceed : 

‘‘Tho essential condition to the making of a 
final decree is the existence of a preliminary de- 
cree which has become conclusive between tho 
parties. When an appeal has been preferred it is 
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the decree of the appellate Court which is th© 
(final) decree in the cause : Joivad Hussain v. 
Gendan Sinoh (9).” 

The “final” which I have bracketed 
means of course conclusive ; it is not the 
antithesis of preliminary. So far there 
is no difficulty ; time runs from the ap- 
pellate Court’s decree. But then the 
question has arisen : what if the appel- 
late Court does not decree ? The Alla- 
habad High Court attempted to get over 
this difficulty by ruling that whenever 
the appellate Court dismisses an appeal, 
it passes a decree : Abdul Majid v. Ja- 
v'ahir Lai (10). But tho special case 
under its consideration where the Privy 
Council had recommended His Majesty 
to dismiss the appeal for non-prosecution 
w’as taken up on appeal to the Privy 
Council which pronounced as follows : 

‘‘The order dismissing the appeal for want of 
prosecution did not deal judicially with the 
matter of the suit and could in no sense bo re- 
garded as an order adopting or confirming the 
decision appealed from. It merely recognized 
authoritatively that the appellant had not com 
plied with tbe conditions under which tho ap- 
peal was open to him, and that therefore he wa& 
in the same position as if ho had not appealed at 
aff • . • • . there is no decree of His Majesty in 
Council in which the preliminary decree has be- 
come merged: Ghandri Abdul Majid v. Jawahir 
Lai (1).” 

Then comes tbe question : Is a dis- 
missal upon withdrawal also a mere re- 
cognition that the appellant has nob 
complied with requisite conditions, or is- 
it a decree ? Although the withdrawal 
of an appeal is mentioned in O. 41, Rule 
22 (4), the Code nowhere lays down the 
procedure of the Court upon such with- 
drawal, and any consequent dismissal 
must presumably be under S. 151, Civil 
P. 0. In Bombay it may not be the prac- 
tice to dismiss ; for in Patloji v. Gam 
(11) the High Court appears simply to 
have permitted withdrawal ; and such 
permission was held not to be a decree. 
This ruling is considered by a Full Bench 
of our Court in Peria Kovil Bamanuju 
V. Lakshmi Doss (4), where it is held 
that time runs from the date of an order 
which has tho effect of finally disposing 
of an appeal. The Full Bench does not 
say whether in its opinion an order of 
dismissal consequent upon a withdrawal 
is a decree. The determining factor 
would seem to bo whet her or n o the 

9. A I R 1926 P C 93=98 I 0 499=63 I A 197 
=6 Pat 24 (P 0). 

10. (1911) 88 All 164=7 I 0 926 (F B). 

11. (1891) 16 Bom 870. 
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Court has ^in in the terms of S. 2, 
Civil P. C., expressed an adjudication” 
or in the terms of the Privy Council rul- 
ing has dealt judicially with the 

matter.” The exact order of dismissal 
runs thus : 

• appeal is withdrawn. It "is dismissed 
with costs. The costs will be proportionate to 
the interests of respondents 6 and 7 who appear 
by counsel ” 

No doubt if the Court had been so dis- 
posed it might simply have recorded : 

Leave granted to withdraw,” and then 
the appellant would be in the same posi- 
tion as if he had not appealed at all ; 
but when the Court went further and 
considered the award and distribution of 
costs it is difficult to see how it has not 
expressed an adjudication and therefore 
passed a decree. How are the costs re- 
coverable except under the decree of the 
High Court ? If the principle applicable 
to non-compliance of conditions is ex- 
tended to withdrawal, it may lead to 
deplorable results. A mortgagee ob- 
tains a preliminary decree, which be- 
comes inconclusive by reason of an appeal 
being lodged. Then if preliminary con- 
ditions are not complied with, in all 
human probability, although the decree- 
holder is thrown back upon the original 
date of his decree, he will be within 
three years, and may not have much 
cause to complain that the unjustifiable 
action of his judgment-debtor in prefer- 
ring an infructuous appeal has deprived 
him of several months to which the 
statute entitled him. But suppose the 
preliminary conditions are duly complied 
with, and the appeal comes on fcr hear- 
ing, and then the appellants withdraw. 
Then the decree-holder may find himself 
time barred ; for in these days an appeal 
may well be pending over three years. 
No doubt in such circumstances the 
Court might refuse withdrawal ; but it 
is startling to consider that the perfectly 
normal and natural order of the Court ; 

withdrawn ; dismissed, costs to res- 
pondents,” would have the effect of un- 

suiting the respondents as barred by 
limitation. 

But apart from this reductio ad absur- 
dum, in my opinion the order “dismissed 
with costs, IS a decree, and time runs 
from that order. I should allow this 
appeal .with costs to appellant. 


P.R.S./k.S. 


Appeal allowed. 
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A. V. H, M, S. P. S. Pamasioami Cliet^ 
tiar — Appellant. 

V. 

M, Paramasivan P/ZZae— Respondent 

Appeal No 375 of 1931. Decided on 
21st September 1932, against order of 
Sub Judge, Tuticorin, D/. 15th October- 

-1- y O jL • 

^ (a) Mortgage— Suit on simple mortgage 
-I^nter.m receiver can.be appointed for 
taking rent and profits only when mortgagor 
IS personally bound to pay debt or commitc 

nav mortgagor is personally bound to 

J a simple mortgage and either 

he has defaulted to pay the interest while en- 
]oyi^ng the property or the property has dimin- 
nished in value so as not to be “sufficient to 
satisfy the whole debt, the mortgagee may in a 
suit on the mortgage obtain a receiver for taking 
the rents and profits of the mortgaged property 
and paying them into Court for the benefit of 
the mortgagee and so deprive the mortgagor of ' 
possession even before the sale. The same would 
of cours*. be the case if the mortgagor is wasting 
01 damaging or not taking due care of the 

property. ^ [P 448 C 2; P 449 C 1 ] 

But where there is no personal covenant on 
his part to pay or where it has become barred or 
where the mortgagee has deliberately given it up. 
and therefore the decree does not and cannot 
contemplate a personal decree for any deficiency 
ound at the sale a receiver cannot be appointed 
as such appointment amounts to enlarge the 
security of the right of the mortgagee to the 
prejudice of parties: Case law discussed. 

S ift—F f*”*^®*^ Property Act (1882), 

lA income can be mortgaged but 

should be expressly included. 

The future income of property is capable of 
being mortgaged by a simple mortgage just like- 
the corpus. But where the income is not ex- 
pressly included in the security, all that a 
simple mortgage comprises as security is the • 
corpus: 19 Mad 249 (P O), Eef. [P 449 C 1} 

K, S, Pamabadra Ayyar — for Appel- 
lant. 

K,Y , Sesha lyengai — for Respondent.. 
Judgment. This is an appeal against 
the appointment in a suit on a simple 
mortgage of a receiver of the rents- 
and profits of property covered by 
the mortgage at the instance of the 
plaintiff mortgagee.^ The appellant is- 
defendant 3 who is in possession as pur- 
chaser before suit of the mortgaged and 
other property of the mortgagors (defen- 
dants 1 and 2 ), part of the consideration 
(Rs. 24,500) being the mortgage debt 
which he undertook in the sale deed to 
pay but has not paid. The mortgage 
debt amounted on 29th September 1930,. 
the date of the preliminary decree, to- 
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nearly 37,000. The property con^ 
3 ists of a core pound and 20 houses in 
Tuticorin yiehlin;^ a j^^ross annual rental 
of Ps. 2,316 and a net income of about 
Ks. 1,300. The application for receiver 
was made on 14th August 1931. I am 
informed that the final decree was 
passed in r\lay 1932 pending this appeal. 

The chief ground on which the receiver 
was applied for and granted was that 
having regard to the great fall in the 
value of property the mortgage debt 
will not he realized by the sale of 
the properties and that defendant 3, 
realizing this, is not only not paying off 
the debt or even the interest hut throw- 
ing obstacles and causing delays by 
vexatious Court proceedings so as to 
enjoy the property as long as possible 
and put off the sale. If this appeal de- 
pended on the above or similar consi- 
derations which affect receiver applica- 
tions in ordinary simple mortgage suits, 
I should have no hesitation in confirm- 
ing the order of the learned Judge: 

“If the decree is for sale and it is established 
that the security is not sufficient to satisfy tho 
judgment debt, a receiver will be appointed as 
a matter of course specially if there has been 
default in the payment of interest: Khub Surat 
Kaer V. Saroda Charan Guha (1). Whether the 
mortgagee is or is not entitled to possession he 
may invite the Court to appoint a receiver if the 
demands of justice require that the mortgagor 
.should be deprived of possession.” 

Bameshwar Singh v. Chuyiilal Shaha (2) 
■ cited with approval in Maharajah of 
Pi tfapurani v. Gokul Doss Govardhan 
Doss (3). I am satisfied that the likeli- 
hood is that the property will not be 
enough for the mortgage debt and that 
the appellant realizing this is trying to 
delay the realization of the debt as long 
as possible as it is profitable for him to 
do so. On the merits I am against the 
appellant. But it is urged that the 
plaintiffs in this case (mortgagees) have 
as declared in the preliminary decree 
given up their right to personal reme- 
dies against the mortgagors and are 
therefore not entitled to proceed against 
their other property for any deficiency 
that may arise on the sale and that in 
such circumstances the Court has no 
jurisdiction to appoint a receiver, as 
it amounts to allowing the plaintiffs 

l7 (lUlU f G 1057 

2. A 1 K rj‘20 Gal 515=5G I G 839=47 Cal 

418. 

3. A I R 1931 Tilad. G2G=133 I C 504=54 Mad 
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through the machinery of receiver to 
take what they have given up and are 
not legally entitled to get. If the appel- 
lant is entitled to succeed on this point 
my opinion on the merits does not 
matter. It is admitted before me that 
the plaintiffs have expressly given up in 
the lower Court all rights to a personal 
remedy: see para 5 of the preliminary 
decree. The learned advocates on both 
sides stated that they have not been 
able to find any direct decision. But 
Venkata JRaja Gopala Surya Roxo v. 
Dastvi Reddy (4) appears to me to con- 
tain a direct decision, though the opinion 
of the learned Judges on the point was 
in conflict. I have therefore to examine 
the matter on principle. The appel- 
lant’s argument is that where the mort- 
gagor, as in the case of all simple mort- 
gages in India, is lawfully in possession 
and is under no personal liability to pay 
the debt either by the terms of the 
instrument or otherwise and the decree 
preliminary or final does not contem- 
plate the enforcement of any personal 
liability for any deficiency that may 
arise on the sale, the income of the pro- 
perty till the judicial sale belongs law- 
fully to the mortgagor and cannot be 
proceeded against for the decree because 
it is not part of the security and ex 
hypothesi the plaintiff is not entitled to 
go against anything else but the secu- 
rity. To appoint a receiver on the 
plaintiff’s application in such a case 
is either to enlarge the security or pro- 
ceed against the other property of the 
mortgagor, neither of which the Court 
has any right to do. 

Since the decision of Kumaraswarai 
Sastri, J., in Ethirajalu Chetti v. Raja- 
goj^alachariyar (5) which he followed 
the next day in respect of a simple 
money claim {Nedungadi Bank Ltd.^ 
Madras v. Official Assignee, Madras) 
A. 1. R, 1929 Mad, 184 at p. 186, it 
may be taken to be the view of this 
Court agreeing with that of the Cal- 
cutta, Bombay, Rangoon and Lahorej 
High Courts that at least in a case 
where the mortgagor is personally bound 
to pay the debt in a simple mortgage 
and either be has defaulted to pay the 
interest while enjoying the property or 
the property has diminished in value sc 

4. A I U 1916 Mad 13B=2G I C 986. 

5. AIR 1929 Mad 138=115 1 0 244=62 Mad 

979. 
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as not to be sufficient to satisfy the 
whole debt, the mortgagee may in a suit 
on the mortgage obtain a receiver for 
taking the rents and profits of the mort- 
gaged property and paying them into 
■Court for the benefit of the mortgagee 
and go deprive the mortgagor of posses- 
sion even before the sale. The same 
would, of course, be the case if the 
mortgagor is wasting or damaging or not 
taking due care of the property. There- 
fore I am not prepared to follow the 
view of the Allahabad High Court that 
execution by way of receiver is totally 
inadmissible in execution of mortgage 
•decrees: Malchan Lai w.Mnslitaq 
But can a receiver be appointed and the 
•mortgagor be deprived of possession 
before the Court sale where there is 
no personal covenant on his part to 
pay or where it has become barred or 
where, as in this case, the plaintiff has 
rleliberately given it up and therefore 
|the decree does not and cannot contem- 
plate a personal decree for any defici- 
ency found at the sale? I can find noth- 
ing in principle to support this unless 
it be held that in a simple mortgage in 
India the security extends not merely to 

the corpus of the property but its future 
income. 

The future income of property is capa- 
ble of being mortgaged by a simple mort- 
gage just like the corpus. The mort- 
(gage in Sri Raja Papamma Rao v. 
Vira Pratapa H.V, Ramachandra Raju 
was one of this character: 

One possessed of land may grant the fruits 
which shall arise upon it and the property shall 

pass as soon as the fruits are in being: Fisher 
on Mortgagee End.’ 7, p. 49. 

I know of recent cases where on the 
ground of the income being included in 
the mortgage, the simple mortgagee was 
held^ entitled to the benefit of decrees 
obtained by the mortgagor for rent on 
the property in preference to simple 
money creditors. Phillips, J., and I so 
^eld in A, A. O. No, 418 of 1927. But 
Iwhere the income is not expressly inclu- 
ded in the security, all that a simple 
mortgage comprises as security is the 
corpus. In^ applying English decisions 
on the appointment of receivers in mort- 

1 ^^® great differences between 
the English and Indian systems of mort- 

. gage must not be lost • sight of. For 

6. AIR 1927 All 419=100 I G 735. | 

7. (1896) 19 Mad 249=23 I A 82=7. Bar 10 
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Indian lawyers a detailed and thorough 
knowledge of the old English system 
and of the great changes in it brought 
about in theory and practice by the im- 
portant legislation of 1925 is not easy 
or indeed ^ necessary to acquire. But 
the most important differences in the 
best known forms of mortgage in 
England are enough to justify the 

caution. The legal mortgagee’s right to 

possession which followed from his legal 
owneiship according to the old theory 
and practice of conveyancing is preserv- 
ed to him under the new Law of Pro- 
perty Act (1925) which however confers 
the legal ownership on the mortgagor 
(S. 87) and a similar right now belongs 
to holders of a legal charge and of a re- 
gistered charge: see Fisher on Mortgages 
7th Edn. 37G. It was on the analogy 
of a legal mortgagee that an equitable 
mortgagee who as such was not entitled 
to and had no means of taking possession 
was accorded a receiver as a means of 
realizing his security: Kerr on Ee- 
ceivers p. 35. In practice now both 
kinds of mortgagees .are accorded a re- 
ceiver under the same conditions and 
almost as a matter of course. Again 
a personal covenant to pay is either ex- 
pressed or implied in every mortgage. 
For every mortgage implies a loan, and 
every loan implies a debt for which the 
borrower is personally liable though he 
has entered into neither bond nor covenant 
for payment of it: Fisher p. 349. But 
where there is no personal covenant ex- 
press or implied as in a mortgage of a 
public undertaking the lender can only 
recover from the security mortgaged, i.e., 
the undertaking and has no right to sue 
the corporation or proceed against any 
other property: Fisher p. 350. In India 
the right to possession is expressly con- 
ferred only on usufructuary mortgages 
and some anomalous mortgages like 
kanom and may also in theory be exercis- 
ed by English mortgagees and mortgagees 

by conditional sale. Neither a simple 
mortgagee nor mortgagee by deposit of 
title-deeds has such right; but there is a 
covenant for payment in both; express 
in the former, implied in the latter. In 
all cases of receiver in India which I 
have -come across, either the personal 
liability of the mortgagor existed or was 
assumed or the mortgagee was entitled 
to take or treat the income as part of the 
security. „ 
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In the simple mortgage now in ques- 
tion the plaintiff is neither entitled to 
a charge on the income nor has he re- 
served his right to a personal decree. 
Nor has the learned Judge upheld the 
allegation that the appellant is wasting 
or damaging the property or not taking 
due care of it. All that we have is that 
while the interest is mounting up, the 
corpus of the property is steadily be- 
coming more and more insuflicient to pay 
off the whole debt and the appellant is 
enjoying the rents and profits without 
paying even the sum which he under- 
took with the mortgagors to pay to the 
mortgagee. In brief the receiver is not 
required to preserve the property, as the 
property is being properly preserved. 
Nor is he required to realize the security 
because the security does not comprise 
the income. Nor can the income become 
liable to be seized because the mortga- 
gors are not liable to pay the debt except 
from the security. I fail to see how it 
is just or covenient to seize a man’s pro- 
perty which is not charged for a debt 
and for the payment of which there be- 
ing no personal liability that property 
is not liable. In that respect I see no 
difference between the income of the 
mortgaged property and any other pro- 
perty of the mortgagor which the plain- 
tiff cannot proceed against. As for the 
authorities certain remarks in Khnb 
Surat Eoer v. Saroda Oiaran Guha (l), 
already referred to are suggestive. That 
was an appeal from an order for appoint- 
ment of a receiver in a mortgage suit. 
The mortgage was either an English 
mortgage or one by conditional sale as 
appears from the decree which was for 
foreclosure. After remarking that where 
there is a decree for sale a receiver will 
be appointed the learned Judge points 
out that in that case the mortgagee has 
obtained a decree for foreclosure which 
does not entitle him to recover even the 
costs of the litigation from the mortga- 
gors personally, and that on the decree 
as it stands the only right of the mort- 
gagee is to foreclose the mortgagors and 
to take the property in lieu of his dues 
on his security and that he is not en- 
titled to the profits of the property. 
**Even if a receiver were appointed ho 
could not apply the profits of the pro- 
perty for the benefit of the mortgagee.” 
It seems to mo that for reasons already 
stated that is the position here. 
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There is a remark in Chock alin gam. 
Pillai V. Pichajopa Chettiar (8), which 
though made in other circumstances is 
not without application here. In that 
case a receiver had been appointed in a 
suit for specific performance of an agree- 
ment to execute a simple mortgage. It 
was urged and the Court adopted the 
contention that the Court will not by 
w^ay of receivership do what it w’ould 
not be entitled to do even by way of de- 
cree. 

But the judgments of Oldfield and 
Sadasiva Iyer, JJ., in Venkata Bajago^ 
pala Surya Bow Bahadur v. Basivi 
Beddi (4), are, though conflicting, direct- 
ly in point. There had been a compro- 
mise decree against a minor on two 
mortgages. The minor brought a sub- 
sequent suit questioning the decree al- 
leging fraud of his guardian and ob- 
tained an order staying the execution of 
the former decree. All chance of ob- 
taining a personal decree for any defici- 
ency which might occur at the sale was 
barred by limitation before the suit. The 
mortgaged property continued in the 
enjoyment of the debtor and the decree 
amount had swelled to about 10 times 
the value of the property. In these 
circumstances the mortgagee applied for 
and obtained an order for a receiver of 
the mortgaged property to collect the 
rents and profits. Oldfield, J., took the 
view that none of the decisions contains 
any reference to personal liability as the 
basis of appointment of a receiver. On 
the ground that the English and Indian 
decisions do not require the existence of 
any personal liability he upheld the- 
order. As to this view it is to be ob- 
served that in Wcatherall v. Eastern 
Mortgage Agency Co, (9) and Eastern 
Mortgage and Agency Go, Ltd, v. Bakea 
Khatnn (10), two of the cases which the 
learned Judge thought to be in favour of 
the respondent, the former was a case of 
an English mortgage in the ordinary 
form and the latter was also a similar 
mortgage but in the form of conveyance 
to trustees for payment of interest and 
principal from the rents and profits. 
Thus in both cases the income had be- 
come part of the security and the recei- 
ver was appointed to realize the security 
for that reason. In Khuh Surat Koer v. 

8. A I R 1926 Mad 165=92 I C 699, 

9. (1911) 9 I C 985. 

10. (1912) 17 I 0 202. 
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Saroda Gharan Guha (l), which I have 
already noticed and to which Oldfield, J., 
also refers, a receiver was refused on the 
definite ground that according to the 
decree the profits of the property could 
not be used for the benefit of the mort- 
gagee. Sadasiva Iyer, J., took the op- 
posite view and held that unless either 
the income is charged for the debt, or 
where the income is not so charged there 
is a personal liability in satisfaction of 
which it can be seized, or except to pre- 
serve the corpus from destruction or 
waste by the mortgagor, a receiver can- 
not be appointed in a simple mortgage 
suit. He understood the decision in 
Arunachalam Chettiar v. Maniclca Va- 
raher Desiker (11) as illustrating his opin- 
ion that there must be the possibility of 
a peisonal decree before a receiver can 
be appointed in such a case. Of the 
above views I prefer that of Sadasiva 
Iyer, J., though I am free to confess as 
to the opposite view that it is very diffi- 
cult to resist the appeal of a creditor in 
the circumstances of that case. As to 
that, the mortgagee’s difficulty in that 
case arose from the execution of his de- 
cree being stayed and the stay being 
continued without taking any security 
for the loss caused by the delay. 

In a recent decision, A. A. O. 445 of 
1928 the present question was left open 
by Venkatasubba Rao and Reilly, JJ. 
But the learned Judges expressed doubts 
about the correctness of Maharajah of 
Pittapv^arfi v. Gohul Doss Goverdhau 
Doss^ (3), ^ so far as it held that when a 
receiver is appointed in a simple mort- 
gage suit the mortgagee gets prefer- 
ential rights to the income so taken by 
the receiver over other creditors and the 
Assignee in Insolvency. The remarks 

about applying English de- 
cisions to mortgages in India and his 
opinion that in the case of a simple 
mortgage a receiver should not be ap- 
pointed unless the mortgagee has still a 
personal remedy in his debt against the 
mor gagor and that such a mortgagee 
cannot by getting a receiver appointed 
in the course of a suit enlarge his secu- 
rity or enlarge his rights to the prejudice 
of third parties who have acquired 
rights on the equity of redemption sup- 
port the view of Sadasiva Iyer, J. On 
the best consideration I can give,* I think 
the lower Court had no powe r to an 
11. (1909) 3 I C 437. ^ 
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point a receiver in this case and that 
appointment must be set aside. In view 
of a possible appeal which I hope will be 
taken so that the point may be settled, 
the possession of the receiver will not 
be disturbed for one month from this 
day, and the receiver if he has taken 
possession must hand over possession 
after that period subject of course to 
any orders that may be passed by the 
appellate Court. The appellant must 
have his costs in this Court. 

p.R.S./k.s. Appeal allowed, 
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Curgenven and Sundaram 

Chetty, JJ. 

Sivasuhramania Thevar— Defendant 
— Appellant. 

V. 

T. N. S, Theerthapathi — Plaintiff — 
Respondent. 

Appeals Nos. 59 and 157 of 1927 Deci 
ded on 14th February 1933, gainst 
decree of Sub- Judge, Tinnevelly, in O S 
No. 17 of 1925. 

(a) Transfer of Property Act ( 1882 ), S. 117 

Agricultural leases are excluded by S* 117 
but if in writing they should be registered— 
Registration Act (1908), S. 17. 

Agricultural leases are excluded by S. 117 
They can be made either orally or in writing! 
though If in writing S. 17, Registration Act 
requires that they should have been registered. 

(b) Lease— Agricultural lease— Land leased 

by auction— Acceptance of bid effects oral 
contract of lease 

Where lands are leased by auction, bv the 
acceptance of bid an oral lease can be completed 

‘lie lease to writing : 

t V'f ••j’ A 2 ; P 453 C l] 

(c) Evidence Act (1872], S. 65— Party not 

producing document in his possession should 
not be allowed to prove contents by second- 
ary evidence. 

A party who does not produce a document 
which is in his possession should not be allowed 
to prove the contents by secondary evidence. 

[p 453 C 21 

(d) Evidence Act (1872), Art. 114, Ulus, (g) 
—Party suppressing document — Opposite 
party is entitled to make presumption in his 
favour. 

Where a party in possession of a document 
suppresses it, the opposite party is entitled to 
make every presumption in his favour. 

t:- T. • 7 . [P 454 Cl] 

K. Hajah Ayyar and K, Veiikateswara 
Ayyar — for Appellant. 

Advocate -General and D, S, Veeraray- 
hava Ayyar — for Respondent. 

Curgenven, /.—The suit of which these 
appeals arise was brought by the Zamin- 
dar of Singampatti and three other 
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plaintiffs in the following circumstances. 
With the object of leasing certain home- 
farm lands within the zamindari for a 
term of seven years (Faslis 1331 to 133/) 
an auction was held in March 1921, the 
lease to go to the competitor who bid 
the highest lease amount. Defendant 1 
Oiereafter to be called the defendant) 
secured it for a sum of Ils. 9,000. To- 
wards this amount he deposited Rs. 500 
on 14th March and the balance was to 
be paid in five yearly instalments of 
Rs. 1,500 and a final instalment of 
Rs. ],0O0. By March 1921 he had paid 
l{s. 0*500. The defendant was let into 
possession of the lands as from 1st duly 
1921, i. e., the commencement of hasli 
1331, and continued in uninterrupted 
j) 09 session until, as a result of proceed- 
ings taken by him in 1921, under S. 145, 
Criminal P. C., a receiver was appointed 
to harvest the crops and realize the sale 
proceeds. WOiat had happened was that 
the zamindar, alleging a voluntary sur- 
render by the defendant in ]May 19-^4, 
had leased the lands afresh to plaintiffs 
2 to 4. In view of the situation thus 
created, the zamindar, and his new 
tenants filed the present suit praying for 
either a permanent injunction restrain- 
ing the defendants from interfering with 
the plaintiffs’ possession or, if it should 
be found that the defendants were in 
possession, for delivery; and further for 
a declaration that the plaintiffs \yere 
entitled to the sum of Rs. 5,600 deposited 
in Court by the receiver appointed in the 
possession proceedings. It was alleged 
in the plaint that the defendant’s lease 
was only for one year. There were fur- 
ther allegations that the defendant, 
w’hile in occupation of the land, had 
caused damage amounting to Rs. 4,000 
to trees and to a tank, and that, to com- 
pound for his liability ho had, as already 
stated, voluntarily surrendered the lease 
in T^Tay 1924. It was added that ho w^as 
understood to bo sotting up a seven 
years’ lease, and that oven if true the 
lease was invalid, the document which 
purported to create it being unregistered. 
The defendant, in his written statement, 
traversed the allegations of fact in the 
plaint and maintained that the lease w^as 
for seven years, and was valid. 

The findings at the trial were in the 
first place that so far from the plaintiff 
succeeding in establishing a lease for one 
year there was overwhelming evidence 


the question of its validity, the leas® 
was for a term of seven years. The al- 
legations of damage and of consequent 
surrender w’ere also discredited. On the 
question of the validity of the lease 
however and the further question of the 
effect of part performance, the learned 
additional Subordinate Judge found for 
the plaintiff, and accordingly decreed 
possession. This decision is attacked by 
the defendant in A. S. 59 of 1927. In 
A. S. 157 of 1927 the plaintiff claims the 
sum realized by the receiver, a question 
wdiich will only arise if the decision of 
the trial Court upon the main point is 
confirmed. Dealing then with A. S. 
No. 59, w’0 may note to begin with, that 
the w’hole story of a year’s.leaso of the 
defendant’s acts ot w'aste and damage, 
and of a voluntary surrender, has been 
here abandoned. o are now concerned 
only with the question whether the steps 
taken by auction and otherwise to let 
the property for seven years resulted in 
a valid lease. The law applicable to the 
case is clear. If the lease had fallen 
wdthin the Transfer of Property Act it 
could only have been made, as S. 107 
provides, by a registered instrument. 
But it w'as an agricultural lease, and 
such leases are excluded by S. II ^ * 
could therefore have been made either 
orally or in writing, though if in writ- 
ing S. 17, Registration Act, requires that 
it should have been registered. Ad- 
mittedly there is no registered lease or 
agreement to lease. For the lease to be 
valid, then, it must be found that it 
originated in an oral contract. 

The case for the appellant is that such 
an oral contract is to be found in the 
auction proceedings, terminating with 
the acceptance by the Dewan, on behalf 
of the zamindar of his bid of Rs. 9,000. 
If any written documents came into ex- 
istence subsequently, he contends they 
did not embody the contract, which was 
already completed. Per contra the 
learned Advocate-General for the respon- 
dent has endeavoured to show that there 
was an intention common to the parties 
that a lease-deed should be executed, 
and that this intention was fulfilled. No 
attempt has been made to dispute the 
position that, if no proof is forthcoming 
that the parties committed the lease to 
writing, a completed oral contract o 
lease resulted from the acceptance by 


If authority be needed for this proposi- 
tion it is to be found in the Privy Coun- 
cil case Sheo Lall Bolira v. Sheik Ma- 
homed (l) where some lands were sold by 

Government, and their Lordships held 
that 

in the sale the Government was exactly in the 
situation of an individual selling his property 
by auction; and when the property was knocked 
down, the relation of vendor and vendee existed 
between the Government and the highest bidder.’* 

So far as the sale of goods is con- 
cerned, this principle has been em- 
bodied in S. 64, Act 3 of 1930. A 
case bearing some resemblance to the 
present one is Chitihohu Adenna v. 
Garimalla Jaggarayadu (2). The 
Vizianagaram Samasthanam sold the 
occupancy rights in a jeroyiti land by 
auction to the defendants, and subse- 
quently granted a cowle to the plain- 
tiff, who sued in ejectment. It was 
held that the defendants’ title was 
complete as soon as the land was 
knocked down and the contention that 
it could only be completed by an ex- 
change of patta and muchilika was re- 
pelled. 

The requirements of an oral lease 
being thus satisfied, we have then to 
see whether what would otherwise stand 
as such a lease has been replaced by 
some document which may be construed 
so far as its terms are concerned, as a 
lease in writing, and which would 
therefore render oral proof of the terms 
of the lease inadmissible under S. 91, 
Evidence Act, and would in its turn, 
being unregistered, fail to effect the 
contract or to be admissible in evidence 
of it, under S. 49, Begistration Act. The 
learned Advocate-General offers three 
such documents, either alternatively or 
in combination, as fulfilling this re- 
quirement. They are (a) the auction 
list, (bj a muchilka which the defen- 
dant is said to have signed on the day 
after the auction, and (c) an agreement 
dated 15th June 1921 but not signed by 
the Dewan until 29th July. Only the 
last of these documents has been pro- 
duced, by the defendant (Ex. 21). There 
19 even some doubt whether document 
(b; came into existence at all; but as 

suming that it did, both it and the auc- 
tion list have been withheld by the 

1. (1870) 13 W R 4 (P C). ^ 

2. (1916) 29 I C 12. 


plaintiff, and since no explanation has 
been offered in justification of this con- 
duct we can only conclude that they 
have been suppressed because they 
would have fatally exposed the falsity 
of the case originally set up. In their 
absence the plaintiff has sought to 
establish their contents by secondary 
evidence, largely in the shape of admis- 
sions extracted from the defendant. It 
seems to us in the highest degree im- 
proper that such a method of proof 
should be allowed. The point has not 
been fully argued, but we can find no 
justification for such a course in S. 65, 
Evidence Act, and upon general princi- 
ples a party ought not to be allowed to 
defeat his opponent by force of a docu- 
ment which he has in his possession and 
will not produce. The learned Advocate- 
(leneral has sought to draw a distinc- 
tion between the secondary evidence of 
the contents of a document and oral 
evidence to the effect that the bargain 
between the parties w'as committed to 
writing, and contends that he is en- 
titled to use the latter kind of evidence 
and that it is enough for his purpose. 
Whatever may be the merits of this dis- 
tinction, we are clear that that evi- 
dence is not enough for his purpose, and 
that unless we can ascertain with some 
close approach to a,ccuracy and com- 
pleteness what the two missing docu- 
ments contain we cannot safely conclude 
that either, or both together, amounts 
to a lease deed. To take first the auc- 
tion list, the defendant admits tbat he 
signed it. 

In one place he says that it con- 
tained all the terms to be fou nd in 
Ex. 21, and that he signed no other 
document. Later on he speaks of signing 
a muchilika on the day after the auction, 
and that, he says, was the document in 
which all the terms of the lease were 
embodied. I thought that that muchi- 
lika was to be the sole record of the 
lease. Erom two of his witnessess, 

E. Ws. 3 and 4, was extracted the state- 
ment that the defendant signed a 
muchilika containing the terms of the 
lease. We are not prepared to act upon 
these statements, couched as they are 
in the most general terms, in the cir- 
cumstances of the case. It is unneces- 
sary to cite examples from the case law 
upon the subject in illustration of the 
difficulty which Courts have sometimes 
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felt in deciding, often after finding it 
necessary to make a close scrutiny of its 
terms, whether a given document, in 
the language of the Privy Council in 
Subramaniayi v. Lutchman (3), consti- 
tutes the bargain between the parties, 
or is merely the record of an already 
completed transaction. It is not even 
necessarily enough that the document 
should contain a complete recital of the 
terms, which is the most that can be 
derived from the statements of the wit- 
nesses. It may well be that, if these 
documents were examined, we should be 
led to the conclusion that the comple- 
tion of the auction, and not they or one 
of them, marked the completion of the 
contract: sec for example Narain 

Coomary v. Ramkrishna Dass (4) for an 
instance of this kind. The defendant is 
entitled to ask us to make every pre- 
sumption in his favour, both because the 
objection taken is a technical one, not 
allecting the substantial justice of the 
case, and in view of the plaintiffs’ con- 
duct in suppressing these documents. 
We attach no importance to the argu- 
ment that it is improbable that the 
parties should not have had a written 
instrument in contemplation, in face of 
the defendant’s assertion that the Dewan 
assured him that registration was un- 
necessary since ho held the zamindar’s 
power of attorney. We are accordingly 
unable to find that the oral lease which 
was constituted by the acceptance of 
the defendant’s bid was embodied 
either in the auction list or in the 
muchilika. 

There remains the document, Ex. 21, 
signed by the Dewan. This is styled an 
agreement and opens with the recital: 
**You have settled the fixed lease (or 
rent) .... at Rb. 9,000.” It goes on to 
define some of the terms upon wdiich the 
defendant is to hold the land. It may 
be that, if internal evidence alone were 
in question, it could be read as a lease- 
deed. But it was not signed by the 
Dewan until some four and a half 
months had elapsed since the auction, 
and by then the defendant had not only 
been for nearly a month in possession 
of the land but had also made a number 
of payments, see (Exs. 9to 12), as lessee. 
Furthe r, the argument dealt with above 

3. A I H 1923 P C 60=71 I G 050:^0 I A 77 

=50 Cal 338= 1 Rung GG (P 0). 

4. (1880) 5 Gal8G4=G G L R 28G. 


that the lease had already been con- 
stituted by the earlier documents leaves 
little or no room for the contention that 
this is the instrument which created it. 

We are accordingly unable to agree 
with the lower Court that the lease is 
invalid under S. 49, Registration Act, 
because it was a lease in writing. This 
finding is sufficient to dispose of the 
case, and the defendant has no need to 
resort to the doctrine of part perfor- 
mance, upon which some argument was 
addressed to us. We allow Appeal No. 59 
and dismiss the plaintiffs’ suit, with 
costs throughout. Appeal No. 157 by 
the plaintiffs is dismissed with costs of 
respondent 1. 

P.r.S./k.S. Order accordingly. 
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Pardalai, j. 

Mtinici pal Councily Calicut — Plaintiff 
— Petitioner. 

v. 

Thazliel Futlian Piirayil Knnhi- 
pathumma and anothei — Defendants 
Opposite Parties. 

Civil Revn. Petn. No. 1212 of 1929, 
Decided on 14th October 1932, from 
order of Dist. Munsif, Calicut, in S. C. S. 
No. 495 of 1928. 

^ Civil P. C.(1908), O. 1, R. 10— Suit filed 
against dead person — Application to bring 
legal representative does not lie — Even if 
Court wrongly allows application S. 14, Limi- 
tation Act, does not apply—Limitation Act 
(1908), S. 14. 

Whore a plaint is filed against a person who 
is in fact dead at the time of presentation, no 
application by way of amendment or bringing 
on record legal representatives can bo validly 
made because the whole proceeding is void and 
has no effect whatever : IG Mad 319; 31 Mad 
SG ; (1928) M W N 240 and .1 I B 1914 Cal 896, 

Xlef. Cl' ^ 

And where a Court wrongly allows such an 
application and the plaintiff seeks to deduct the 
period between the filing of the plaint and the 
order of the Court allowing the legal represen- 
tative to bring on record so as to bring his suit 
within time, S. 14 can have no application as 
tboro aro no two proceedings but only one^. ^1- 
ir R 45, Expl anil Dist. [1’ 455 C '2] 

K. Kutlikrishna Menon— lor Peti- 
tioner. 

K. P. Raviakrishna Atjyai — for Oppo- 

sito ^ 

Judgment. — The Municipal Council of 

Calicut brought a suit on lOth March 

1928, against the original defendant, 

Ivunhiniussa, for recovery of property 

tax for the year ending 31st March 1925. 

When the summons was taken out it ap- 
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peared that Kunhimussa had died on 


'22nd March 1928. On 21st April the 
plaintiff applied under O. 1, E. 10, to have 
the legal representatives of Kunhimussa 
impleaded, and that application was al- 
lowed on 6th June 1928. The widow 
and son of Kunhimussa who are now on 
record pleaded that the suit was barred 
hy limitation against them under S. 22, 
Limitation Act. The plaintiff replied 
that he was entitled, in computing the 
period of limitation, to a deduction of 
the period between 10th March 1928 
and 6th June 1928 when his suit against 
Kunhimussa which was infructuous as 
he had died before suit must be held to 
have^ been pending. The District Mun- 
sif did not accept this plea and held that 
the suit was barred by limitation and 
dismissed it. That is the only question 
in this petition. 

The decision in Moliun Gliunder 
^oondoo V. Azeem Gazee Chowkeedar (l), 
pronounced in 1869 by Sir Barnes Pea- 
cock, Kt., 0. J., and Mitter, J., is relied 
upon for the petitioner. In that suit 
the plaint was filed on 18th February 
1866 on the bond dated 11th March 
1865, against the obligor who it ap- 
peared later had died a year before the 
institution of the suit. Thereupon the 
plaintiff applied under S. 104 of the then 
Oivil P. O., Act 8 of 1859, to bring on 
the record the legal representatives of 
the obligor as upon his death. The 
Judge of the Small Cause Court declined 
to allow this as the legal representatives 
pleaded limitation but at the request of 
the plaintiff’s pleader submitted the 
oase to the High Court. The Court held 
that the defendant in the original suit 
having died before the filing of the 
plaint against him, the Court had no 
jurisdiction to decide upon the case. 
But it added : 

during 

which the suit was being prosecuted bona fide 
ana with due diligence against the dead man 
f • deducted in calculating the period of 
imitation against his representatives;'* 

and it was left to the Judge to deter- 
mine whether the plaintiff had been 

prosecuting his suit bona fide and with 

due diligence. That decision was given 
on b. 14 of the then Lim. Act, Act 14 of 
1859. By that section : 

in computing any period of limitation pres- 
cribed by this Act, the time during which the 
claimant, or any person under whom he claims, 

1. (1869) 12 W R 45=3 Beng L R 233^ 
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shall have been engaged in prosecuting a suit 
upon the same cause of action against the same 
defendant, or some person whom he represents, 

bona fide and with due diligence shall be 

excluded from such computation.” 

It will be noticed that the words were 

engaged in prosecuting a suit.” The 
corresponding words of S. 14 of the pre- 
sent Limitation Act, are ** prosecuting 
with due diligence another civil proceed- 
ing. ’ The difference conveys that there 
should be two proceedings and that in 
the second proceeding the period during 
which the first was being prosecuted 
may be deducted. In this case there 
were no two proceedings. There was 
only one and that was by the plaintiff’s 
own choice; because instead of allowing 
the first suit to be dismissed he asked 
the Court to bring on the record the sup- 
posed legal representatives of a person 
who was never on the record. It may 
be noted that in making this application 
the plaintiff, and in granting it the 
Court, were both entirely wrong. Of 
the numerous decisions On the subject it 
is sufficient to refer to Mallikarjuiia v. 
Fullayxja (2), Veerappa Ghetty v. Tindal 
Fonnen (3) and Ghidamharam Ghetttar v. 
N arayanaswami Ayyar (4). To the 
same purport is the Calcutta decision in 
Bejoy Ghand v. Amulya Gharan (5). All 
these cases show that where a plaint is 
filed against a person who is in fact 
dead at the time of presentation no ap- 
plication by way of amendment or bring- 
ing on record legal representatives can 
be validy made because the whole pro- 
ceeding is void and has no effect what- 
ever. That being so I do not see how 
the Court’s error in making a wrong 
order is to be utilized to invoke S. 14, 
Limitation Act. The decision of the 
District Munsif was right and the peti- 
tion is dismissed with costs. 

P.R.S./k.S. Fetition dismissed, 

2. (1893) 16 Mad 319. 

3. (1908) 31 Mad 86. . 

4. (1928) MW N240. 

5. A I R 1914 Cal 895=24 I C 112. 
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Beasley, C. J. and Bardswell, J. 

Venkatesha Kamathi — Petitioner. 

V. 

Villa Bhakta and another — Opposite 
Parties. 

Civil Eevn. Petn. No. 62 of 1929, De- 
cided on 17th February 1933, from 
order of Sub- Judge, South Kanara, in Civil 
Miscellaneous Appeal No. 17 of 1927. 
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Civil P. C. (1908), O. 21, R. 90— Person 
having attachment before judgment and 
getting decree subsequently has pecuniary 
interest and is person whose interests are 
affected by sale within O. 21, R. 90. 

A person “ whose interests arc afTected by the 
sale " can he a person whoso pecuniary interests 
are affected by the sale. 'I’hese words arc not 
restricted only to persons whose proprietary in- 
terests are affected. 

A person who has obtained an attachment be- 
fore judgment and afterwards get a decree is a 
person whose pecuniary interests are alTected and 
IS entitled to apply to have the sale held in 
execution of a decree by another set aside under 

O. 21, K. 90. [P 4oG 0 1] 

K. Y, Adifja — for Petitioner. 

R. r. Sariothama Bao — for Opposite 
Parties. 

Beasley, C./.— The only point for con- 
sideration here is xvhother a decree-hol- 
der \Yho had before decree attached the 
judgment-debtor’s property or some of it 

comes within O. 21, R. 90, Civil P. C. 

It is conceded that the decree-holder 
was not the decree-holder in the suit in 
which the property was brought to sale, 
nor was he a person entitled to share in a 
rateable distribution of the assets because 
he had not put inan execution application. 
But the question is whether he is a per- 
son whose interests are affected by the 
sale. If his interests are affected by 
the sale, he may apply to the Court to 
set aside the sale. That is what res- 
pondent I did in this case. He got an 
attachment before judgment and sub- 
sequently got a decree in his favour. 
The passing of the decree confirmed his 
attachment. At the time when he made 
the application under O. 21, R. 90, Civil 

P. C., the property had been attached 
and he had a decree in his favour. The 
property was brought to sale by a de- 
cree-holder in another suit and sold and 
then the application was made to set aside 
the sale. Both the District Munsif and 
the lower appellate Court hold that res- 
pondent 1 came within O. 21, R. 90, 
Civil P. C., and on the merits set aside 
the sale for the reasons given in their 
judgments. It is conceded hero that a 
t)erson whose interests are alTected by 
the sale ” can be a person whose pecu- 
niary interests are affected by the sale 
and that those words do not moan pro- 
prietary interest only. That having 
been conceded, what we have to consi- 
der here is whether a person who ob- 
tains an attachment before judgement 
and who afterwards gets a decree is a 
person who has a pecuniary interest. In 


V. Narappa (FB) 

my opinion, he clearly is. It had been- 
held in a number of cases that a decree- 
holder who attaches in execution is a 
person who has pecuniary interest and 
is a person who is within O. 21, R. 90, 
Civil P. C. I cannot myself see that> 
a person who has got an attachment 
before judgment and w’ho subsequently 
gets a decree is in any different posi- 
tion from a person who has attached 
in execution. If there is any difference 
at all, it lies in the fact that the per- 
son who has attached the property in- 
execution has taken a step in execution 
which the other person has not taken; 
but in both cases, the property is already 
under attachment for the purpose of 
satisfying the decree. I am clearly of 
the opinion that such a person as that 
is a person whoso interests are affected 
by the sale. That being so, this peti- 
tion is dismissed with costs. 

Bardswell, J . — I agree. 

p.r.S./k.S. Petition dismissed. 
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Full Bench 

Ramesam, Anantakrishna Ayyar 

AND Cornish, JJ. 

Muthalakkainmal — Defendant — Ap- 
pellant. 

V. 

Narappa Bcddiar — Plaintiff* — Res- 
pondent. 

Appeal No. 376 of 1929, Decided on 
Gth January 1933, from order of Sub- 
Judge, Tuticorin, D/- 19th February 
1929. 

^ ❖ Civil P. C. (1908), O. 32, R. 7 —Ap- 
plicability to execution proceeding!. 

Order 32, R. 7, Civil P. C., applies to exe- 
cution proceedings: Case law reviewed, 

^ [P 467 0 1} 

K, V, Sesha Ayyayigar — for Appel- 
lant. 

B, Soviayya for P. Vedacliala Iyer 
for Respondent. 

Judg77ie7it.— The decision in Anttia- 
chalam Chetty v. Bamanathan Chetty (1) 
was in accordance with the earlier deci- 
sion in Virujyakshappa v. Siddappci (2), 
though the latter decision was not ac- 
tually cited. In the latter case, Sir 
Lawrence Jenkins, C. J., and Chanda- 
varkar, J., held that proceedings in exe- 
cution are proceedings in suits and that 
the compromise of such a proceeding is a 
compromise with referenc e to the suit . 

1. (190G) 29 Mad 809. 

2. (1902) 2G Bom 109=3 Bom L R 665. 
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These decisions were followed in this 
Court in Rowther v. Paramasami 

Pillai (3). In Fani Bhiisan v. Saren- 
dra Nath Das (4), the rules of O. 32, 
Sch. 1, Civil P. C., which were in ques- 
tion were Er. 1, 3 and 11 and the deci- 
sion did not turn on the applicability of 
O. 32, E. 7. The same remarks apply to 
RaJchal Chandra De v. JCumidini Debya 
(5) and Bansi Dhar v. Sulaiman (6). In 
Bam Gidam Sahu v. Sham Sahai Das (7) 
the learned Judges did not give a final 
opinion as to the applicability of 0. 32, 
E. 7 in execution, but held that, if it 
did not apply, the principles of it would 
apply. We do not think that the autho- 
rity of Artinachalam Chetty v. Bama^ 
nathan Chetty (l), Virupahshappa v. 
Siddappa (2) and Davud Bowther v. 
Paramasami Pillai (3), is shaken by 
Arnnachallam v, Veerappa Cliettiar (8). 
It is^ unnecessary to refer in detail to 
certain other Madras cases cited by the 
learned advocate for the appellant as 
they relate to transfer of decrees. Wo 
are therefore of opinion that O. 32, E. 7, 
Sch. 1, Civil P. C., applies to execution 

proceedings. 

The learned advocate for the appel- 
ant now applies to us for sanction of 
the adjustment. The respondent opposes 
this on the ground that the award, and 
the decree on the award are collusive. 
The Subordinate Judge will now enquire 
into the question whether the adjust- 
ment is a proper adjustment and dispose 
of the matter according to law. Costs 
will abide the law. 

— *-/.?•?• Order accordingly . 

3. (1916) 35 iWm 

4. A I R 1921 Cal 476=64 I 0 25. 

5. AIR 1927 Cal 930=104 I C 3*57. 

6. A I R 1926 Lah 490=97 I C 181.* 

7. A I R 1920 Pat 750=62 IC 234=5 PatLj 379. 

8. air 1931 Mad 656=134 I C 806=55 Mad 
17 (P B). 
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Madhavan Nair and Jackson, JJ. 
(Koppula) Kotayya Naidti and others — 

Defendants— Appellants. 

V, 

^^^^^Orhshmamma — Plain- 
tin Eespondent. 

Appeal No 7 of 1927, Decided on 25th 
January 1933, against decree of Dist 
Judge, Kistna, in original Suit No 4 nf 
1926 * 

^ Civil P. C. (1908), S. 66 — Property con- 
veyed at revenue sale benami for effecting 


fraud—Fraud committed— Property sold by 
benamidar to third party — Real owner cannot, 
set up benami as defence to suit by third 
party — Benami, fraud. 

Ibe suit property originally belonged to A. 
At a revenue sale the property was purcliased by 
B, but A still coniinucd in possession. Later on 
It, the sou of A’5 brotber, brought a suit for par- 
tition and recovery of half share of the family 
property against A. In this suit the contcution 
raised by It that the sale of the suit land to 3 
was benami was denied by A. This suit was 
compromised. Subsequeutly B sold the property 
to C who brought the present suit for recovery 
of the property from A and B. In this suit the 
case of A was that the purchase by B was benami 
for himself, the main object of the benami sale 

being to defeat the then anticipated claim for 
partition by R. 

Seld : that the test to be applied in such cases 
was that that party must fail who first has to- 
allege the fraud in which he participated, that 
public policy would be best served by following 
the rule that a man should not be allowed tc- 
plead his own fraud and that in the circum- 
stances of the case it was not open to A to plead 
his own fraud as a defence to C’s suit : 43 IC 
352, Foil on principle of stare decisis ; AIR 1925- 
Mad lOlQ^ AppU\ AIR 19S2 La/i 503 (FR), not 
^oll. [P 459 c 1, 2]. 

P. Somasundaram — for Appellants. 

Ch. Baghava Bao — for Eespondent. 
Madhavan Nair^ J. — Defendants 1 tc- 
3 (father and two sons) are the appel- 
lants. The suit property originally belong- 
ed to defendant 1 and defendant 4 had 
a mortgage over it. From the evidence- 
it appears that a portion of it belonged 
to one Sitayya Naidu, another son of 
defendant 1, but no such distinction has 
been made in the suit and it is notv 
necessary to refer to it any further. At 
a revenue sale on 8-5-1918 the property 
was purchased by defendant 4 forEs. 762.* 
in the name of his clerk. The case of 
the appellants is that this purchase by 
defendant 4 was benami for themselves,, 
the main object of the benami sale being* 
to defeat an anticipated claim for parti- 
tion from one Eanganayakulu Naidu, the- 
son of defendant I’s brother. Though 
the property was sold, admittedly the- 
appellants continued in possession; but. 
according to defendant 4, it was thence- 
forward as his tenants whereas the ap- 
pellants contend that it was because the- 
real title vested in them. Later on, 6- 
acres out of this property were sold by 
defendant 4 to defendant I’s daughter* 
.Chittamma for Es. 1,000. The appel- 
lants allege that this sale was for the- 
purpose of reimbursing Chittamma for* 
the money which she lent for the pur- 
chase at the auction. Eanganayakuluv 

brought a suit, O. S. No. 42 of 1922, - for* 
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partition and recovery of a half-share of 
the family properties. That suit was 
directed against the present suit pro- 
perty and another 20 acres sold to one 
Chelamayya. In that suit the conten- 
tion was raised by the plaintiff that the 
sale of the suit land to defendant 4 was 
benarni, but this was denied by the pre- 
sent defendants. After some evidence 
had been taken in the suit it was com- 
promised on 2oth January 1924, as a 
result of which Ranganayakulu Naidu 
received 7 acres, 5 acres of which form 
portion of the suit property. Subse- 
quently, on 5th August 1924, defendant 
4 sold the remaining property to the 
plaintiff for Rs. 4,000 under the sale 
deed Ex. H, and the present suit was 
instituted by her for recovery of the 
property from the defendants. 

The defendants denied that defendant 
4 had any title to the suit property as 
it was purchased by her benami for 
themselves. The plaintiff disputed the 
benami purchase contending that defen- 
dant 4 purchased it for himself. It was 
also contended by the plain tiff that in 
the circumstances of the case it was not 
open to defendants 1 to 3 to raise the 
plea that the property was purchased 
benami by defendant 4. Issue 2 in the 
case related to these contentions. The 
learned District Judge upheld the con- 
tention of the appellants that the pro- 
perty was purchased benami for them 
by defendant 4, but he declined to give 
etfect to this finding because he held 
that defendant 1 defrauded Ranganaya- 
kulu of some portion of the suit property 
by setting up the false plea that the 
property belonged to defendant 4 as a 
result of the auction purchase. Having 
been party to a plea of fraud which was 
successfully carried out, the learned 
Judge came to the conclusion that it was 
not open to the defendants to raise the 
contention that the purchase of property 
by defendant 4 at the auction sale was 
benami for them. It was held in 
Kamayya v. Mamayya (l), that a person 
who has conveyed property benami to 
another for the purpose of effecting a 
fraud on his creditors cannot, where the 
fraud has been eiTected, set up the 
•benami character of the transaction by 
way of defence in a suit by the trans- 
jferee for possession under the convey- 


ance. Following this decision the learned 
Judge decreed the claim of the plaintiff. 

On behalf of the appellants Mr. Soma- 
sundaram, accepting the finding that the 
purchase by defendant 4 was benami for 
the appellants, argues that no fraud was 
committed by them in 0. S. No. 42 by 
raising the plea that defendant 4 became 
the owner of the land by the auction 
purchase, and that even if a fraud has 
been committed, since both defendant 4 
and the appellants were parties to the 
fraud, the lower Court should have dis- 
missed the plaintiff’s suit. The latter 
argument raises the question whether 
Kamayya v. Mamayya (l) was correctly 
decided. Mr. Raghava Rao on behalf of 
the respondent, besides supporting the 
judgment of the lower Court on the 
ground on which it is based, argues fur- 
ther that the learned Judge should have 
held that the purchase by defendant 4 
at the revenue sale was not benami for 
the appellants hut it was for himself. 
Thus the points arising for consideration 
in this appeal are; (l) whether the pur- 
chase of the suit property at the revenue 
auction by defendant 4 was benami for 
the appellants; (2) whether by raising 
the plea that the property was sold to 
defendant 4 at the revenue sale the 
defendants as a matter of fact defrauded 
Ranganayakulu, the plaintiff in O. S. 
No. 42 of 1922; and (3) whether in the 
event of our upholding the findings of 
the District Judge, effect should not be 
given to the decision in Kamayya v. 
Mamayya (l). (After considering the evi- 
dence, his Lordship held on point 1 that 
he was unable to agree with the conten- 
tion that defendant 4 must have pur- 
chased the property for himself and on 
point 2 that the plea of defendant 1 in 
O. S. No. 42 of 1922 was intended to 
defrand the plaintiff in that suit and he 
was without doubt defrauded) Point 3. 
The next question is whether it is open to 
the defendants to plead their own fraud 
as a defence to the present action. The 
plaintiff as having purchased the pro- 
perty from defendant 4 may be tieated 
as being in the same position as defen- 
dant 4 for deciding this point. Mr. So- 
masundaram argues *that the appellants 
and defendant 4 having been parties to 
a fraud which has been carried out, the 
maxim iu pavi delicto potioT est conditio 
possidentis will apply and that the plain- 
tiff’s suit should be dismissed. But in 


1. (1917) 43 I C 352. 
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Kamayya v. Mamayya (l) it has been 
held that even though the plaintiff may 
have been a party to the fraud the de- 
fendant will not be permitted to plead 
his own fraud as a defence to an action 
against him. The test given in the case 
is that that party must fail who first 
has to allege the fraud in which he par- 
ticipated. It is clear if we apply this 
test in this case the appellants must fail. 
The appellants argue that the decision 
in Kamayya v. Mamayya (l) is wrong, 
that it has not been approved of in 
other Courts and that before deciding 
this case we must take the opinion of. a 
Full Bench on the question whether 
Kamayya v. Mamayya (l) has been cor- 
rectly decided. In this connexion our 
attention has been invited to the very 

recent decision in Qadir JBaksh v. Ha- 
ham (2). 

As may be seen from that judgment, 
the law seems to have been differently 
construed in other Courts. But so far 
as our own Court is concerned, the deci- 
sion in Kamayya v. Mamayya (l) has 
been consistently followed in a series 
of decisions. Kamayya N. Mamayya (l) 
was a decision by Sir John Wallis, C. J., 
and Coutts-Trotter, J., as he then was. 
This decision was followed by Sir Walter 
Schewabe, C. J., and Coutts-Trotter, J., 
in Parthasarathi Reddiar v. Kaiida^ 
swami Mudaliar (3) and was again fol- 
lowed in Ramaswami Naicker v. Ala- 
melu Ammal (4) by Coutts-Trotter and 
Bamesam, JJ. Panchayammal v. De- 
^anaiammal (5) is the next decision of 
this Court where Kamayya v. Mamayya 
(1; was followed by Waller, J. This 
<lecision is interesting as in it the view 
now urged by Mr. Somasundaram was 
specifically put before the learned Judge 
und the*Calcutta decision in Ragliupati 

KTisliinglia (6) in support of it was 
also brought to his notice. The Lahore 
case had not then been decided. Though 
he was aware that there was a consider- 

^ authority in favour of the 

view that the defendant is entitled to 
€ ow the real nature of the transaction 
as against a confederate in the fraud, 
the learned Judge still preferred to follow 
the decision m Kama vyg y. Mamn. -,iiia 

^ — 139 I 0 17 = 13 Lah 

3. A I R 1923 Mad 711=73 I G 954 

4. A I R 1924 Mad 604=78 I C 921. 

5. A I R 1925 Mad 1016=91 I 0 776 
A I R 1923 Cal 90=71 I 0 1. 


(l) as in his view the principle embodied 
in that decision was more effective in 
minimizing fraud than the other view. 
In this connexion attention may be 
drawn to the following observations: 

one of public policy, and I 
think that public policy will be best served by 
following the rule that a man should not be 
allowed to plead his own fraud. As Sir Lawrence 
Jenkins showed in the Bombay case, it is the 
rule which will be most apt to deter persons 
from frauds of this kind. It is the fraudulent 
grantor, who expects to extract the entire or the 
mam benefit from the fraud. And if he realized 
that the law will give him neither a remedy nor 
a defence against his confederate, the temptation 
to commit the fraud will be minimized.” 

The decision in Kamayya v. Mamayya 
(ij by the then Chief Justice and him- 
self was followed by Coutts-Trotter, J,, 
after he became Chief Justice in Suh- 
baraya Clietty v. Suhharaya Chetty (7); 
and P. N arayanamurthi v. K, Chan- 
drayya (8) by Waller, J., is the latest 
decision of this Court on this point. In 
that case also Kamayya v. Mamayya (l) 
was followed. Having regard to this 
strong current of authority in our Court 
in support of the decision in Kamayya 
V. M amayya (1) and the absence of any 
conflict of views, we do not think we 
will be justified in referring it for a 
fresh consideration before a Full Bench. 
Following Kamayya v. Mamayya (l) we 
would therefore hold that in the cir- 
cumstances of the case it is not open to 
the appellants to plead their own fraud 
as a defence to the plaintiff’s suit. The 
appeal therefore fails and must be dis- 
missed with costs. The Government 
will be entitled to realize their costs 
from the appellant. The memorandum 
of objections is for costs only. It is dis- 
missed with costs. 

J ackson^ J . I agree that there should 
be no departure from the rule of law set 
forth so clearly in Kamayya y , Mamayya 
(l). This may involve some divergence 
from the law as understood in Northern 
India, but the Madras practice in my 
opinion accords with what should be 
the public policy of this presidency. In 
fact so far from extending the scope of 
benamidars, by allowing them first to 
cheat their victim and then come again 
into Court with the story that the pre- 
vious case was false, I should prefer to 
see benami transactions altogether for- 
bidden, and I consider that this Presi- 

7. A I R 1926 Mad 1196=98 I C 384. 

8. A I R 1927 Mad 790=102 1 C 835. i 
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dency, whatever may bo the condition of 
the less literate parts oi India, is now 
ripo for such legislative action. 
treatment of this question by the Civil' 
Justice Committee of 1921-25 was most 
unfortunate. All the members of the 
Committee were agreed as to the evils 
of the benami system, which it de- 
nounced in terms both forcible and true. 
But three of the members considered 
that the proposed legislation, (prevent- 
ing any plea short of fraud that the do- 
cumentary evidence of title is a sham) 
should not bo introduced unless it re- 
sulted in the abandonment of the prac- 
tice within a reasonably short time. 
Apparently the dissident members en- 
visaged Indians still putting property 
under fictitious titles and pleading that 
they had never heard of the new law, 
Such a fear would be quite groundless in 
this presidency, and if that fear were 
removed, the Committee was prepared 
unanimously to recommend the abolition 
of benami transactions. It is unneces- 
sary to detail the advantages of such a 
measure which are fully set forth in the 
Committee’s report. But apart from the 
resultant benefits to public morality- 
restricted scope for perjury when regis- 
tered documents are regarded as conclu- 
sive evidence — restraint upon excessive 
borrowing in the hope of concealing 
assets, and restraint upon inordinate 
rates of interest in the knowledge that 
assets may be concealed, there is a prac- 
tical advantage which in these times 
cannot be ignored. Under the present 
system a greater number of suits is being 
admitted than can possibly be decided 
within a reasonable time; and financial 
stringency precludes the increase of 
Courts. The remedy must therefore lie 
in restricting the field of litigation, and 
that can best be done by neaking the 
creation, assignment or extinction of 
title still more dependent upon regis- 
tered documents to the exclusion of oral 
evidence. 

P.r.S./k.S. Appeal dis7nissed, 

A. I. R. 1933 Madras 460. 

Walsh, J. 

{Thayyil Puthia Purayil) Amhiclcntli 
Vaidier—' Plaintiff — Appellant. 

V. 

Kannoth Koottambath Kelan — Defen- 

fendant— Respondent. 

' Appeal No. 1 of 1932, Decided on 3rd 
January 1933. 


1933 

(a) Practice — Civil Miscellaneous Appeal 
can be argued only on question of law. 

Civil miscellaDeons appeals stand on tho same 
footing as second appeals with regard to their 
being arguable onlv on question of law : AIR 
19-20 Mad 475, Ref, [P 460 C 2 j 

(b) Malabar Tenancy Act (14 of 1930),^ 

S. 33 — Tenant occupying house built on land 
for ten years can avail of section. 

A tenant who has been occupying a house 
built on land for ton years can avail bimsef of 
S. 33 even though his occupation has not been 
in conformity with the original terms of the 
lease. [P 4G0 C 2] 

0. r. G. Nambiar and A, Acliuthan 
Namhiaj — for Appellant. 

K, Knttikrishna Menon — for Respon- 
dent. 

Judgment. — Though this appeal is 
tried as a civil miscellaneous Appeal, 
the decision in Seshammal v. Kuppa- 
naiyangar (l), shows that such appeals 
stand on the same footing as second 
appeals with regard to their being 
arguable only on question of law\ It is 
not therefore open to the appellant to 
contest the finding of fact that the site 
round tho house in question is neces- 
sary for and has been used for the con- 
venient enjoyment of the residence. It 
certainly cannot be said in tho light of 
the Commissioner’s plan that there is no 
evidence for such a finding of fact. On 
the north and south of the house there 
is only a narrow strip of land, the dis- 
tance between the southernmost extre- 
mity of the building and the southern- 
most boundary is only 1 and 3/4 koles 
and the distance between the northern 
verandah and the northern boundary is 
4^ koles out of which a portion has to 
be deducted for the yard of the house. 
The fact that the tenant may have built 
a larger house on the property than he 
was allowed to build by the marupat of 
1894 is of- no avail if ho comes within 
the specific words of S. 33 of the Acbi 
(Malabar Tenancy Act). ^ It is admitted' 
that he has been occupying the house in 
question for 10 years and there is no 
qualification in S. 33 which says that hei 
cannot avail himself of this section ifi 
his occupation has not been in confor-j 
mity with tho original terras of the! 
lease. In these circumstances I see no 
reason to allow this appeal which is 

dismissed with costs. 

p.u.s./k.s. Airpeal dismissed. 
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In re O’Hearn, (Curgenven, J.) 


A. I. R. 1933 Madras 461 (1) 

Burn, J. 

Narayanasiuamy Padayachi and an- 
otliei Petitioners — Accused. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Nos. 590 and 600 of 
1932, and Criminal Kevn. Petns. Nos. 516 
and 556 of 1932, Decided on 3rd Novem- 
ber 1932, from order of Subdivisional 
Magistrate, Mayavaram, in Criminal 
Appeals Nos. 38 and 37 of 1932. 

Criminal P. C. (1898), S. 188, Proviso 1 — 
Mere dishonest retention of stolen property 
in foreign territory — Certificate of Political 
Agent is necessary for trial. 

^^'here the accused is charged with mere dis- 
honest retention of stolen property in foreign 
territory, certificate of the Political Agent is 
necessary under S. 18S, Proviso 1 and a trial 
without such certificate is without jurisdiction. 

[P 461 C Ij 

i?. Somasundaram Ayyar and V. Ra~ 
tliinam — for Petitioners. 

Public Prosecutor — for the Crown. 

Order , — The objection that the trial 
was barred under the first proviso to 
' S. 188, Criminal P. C., for want of the 
certificate of the Political Agent for 
Karaikal appears to me to be sound. As 
against the accused 1 (petitioner in 
Criminal B. C. No. 600 of 1932) there was 
evidence that he was seen near the place 
from which the buffalo was stolen (in 
British territory). If the learned Sub- 
Magistrate had held that his possession 
in French territory afforded a ground 
for presuming that he had committed the 
theft in British territory, S. 188, proviso 1 
would have had no application. But 
the learned Sub-Magistrate convicted 
both the accused merely for dishonest 
retention, and the only evidence of re- 
tention was of retention in French ter- 
ritory. This is I think precisely one of 
the cases which Prov. 1, S. 188, Cri- 
minal P. C., was intended to meet. The 
trial was therefore without jurisdiction. 

I set aside the conviction and sentences 
and direct that the bail bonds executed 
by the petitioners be cancelled. 

P.R.b./x.S. OoTivictioTz set uside. 
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CURGENVEN, J. 

Pt, P. O'Hearyi, Petitioner, In re. 

Criminal Pevn. Case No. 710 of 1932 
and Criminal Pevn. Petn. No. 663 of 
1932, Decided on 8th November 1932, 
from order of Third Presidency Magis- 
trate, Egmore, D/- 26th August 1932.. 

Madras Local Authorities Entertainments 
Act (20 of 1927), S. 6 — Tickets sold for 
of ™ore than four annas — Defence 
that excess over four annas was to go to- 

Wards accessory expenses held unsustain- 
able. 

The petitioner got up a dance. Tickets for 
this dance were to cost 12 annas for a gentle- 
man and eight annas for a lady and w'^ere pur- 
chaseable at a certain place and if tickets were 
bought at the door at the time of the entertain- 
ment they were to cost one rupee. The peti- 
tioner was convicted under S. 6 of not comply- 
ing with the terms of S. 4. His defence was that 
the cost of admission to his entertainment was 
no more than four annas and that the rest of the 
cost of the tickets was to go towards certain ac- 
cessory expenses which the affair committed him 
to : 

Held : that such a defence cannot be upheld 
for a moment. [P 461 C 2; P 462 C 1] 

T, S, Anantaraman for the Crown 
Prosecutoi — for the Crown. 

Order, The petitioner got up a dance 
which he advertised in the ** Madras 
Mail” on 13th April last (Ex. I-A). 
Tickets for this dance were to cost 12 an- 
nas for a gentleman and eight annas for a 
lady and were purchaseable at a certain 
place in Madras, and if tickets were 
bought at the door at the time of the 
entertainment they were to cost one 
rupee. I do not think there is any doubt 
that a perusal of this advertisement 
shows that these were the sums which 
were chargeable for the tickets them- 
selves. The tickets that were issued 
were not stamped with any embossed or 
adhesive stamp showing that an^’’ tax 
had been paid, as is required by S. 4, 
Madras Local Authorities Entertain- 
ments Act, and accordingly the petitioner 
has been convicted under S. 6 of not 
complying with the terms of S. 4 and 
has been sentenced to pay a fine of 
Ps. 30 together with the amount of the 
tax. His defence is that the cost of ad- 
mission to his entertainment was no 
more than four annas and that the rest 
of the cost of the tickets was to go to- 
wards certain accessory expenses which 
the affair committed him to. If a ticket 
costs no more than four annas it is ex- 
empt from tax under S. 3 (2) of the Act. 

3^10 lower Court has not accepted - thisj 
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position a/Hcl I Jiro uncLblo to say that it 
is wrong in the view which it takes. 

An examination of the tickets shows 
that to all appearances they were sold 
for the sums already specified, and the 
various components which the petitioner 
would now say formed part of those sums 
were not expressly stated. Nor do I 
think that if they had been so stated'the 
position would have been really differ- . 
ent. Such things as programmes, seat- 
ting accommodation, lighting, ventila- 
tion by electric fans, etc., if they are 
provided to persons who frequent enter- 
tainments, must necessarily be regarded 
as accessories to those entertainments 
and included in the price of the tickets 
which give admission to it, and it seems 
to me that the Act could be very easily 
evaded if the purveyor of an entertain- 
ment were himself to fix the amount at 
which he valued admission to it and 
then to tack on to it a number of other 
charges which the persons admitted 
would have to pay but which would not 
be liable to the assessment of the tax. 
Such a position of course cannot be up- 
held for a moment. I find accordingly 
that the lower Court has applied the 
law in the only reasonable manner to the 
acts of t he case and that there is no 
ground for revising its order upon that 
score. As regards the amount of the tax 
levied, there was the evidence of the 
assessing officer, P. W, 1, that 82 persons, 
comprising 47 gentlemen and 35 ladies, 
attended the entertainment, which would 
make up the amount levied from the 
petitioner. His own evidence consists 
in producing the unsold tickets and the 
retained portions of those that wore sold. 

I am unable to say that the lower Court 
was not justified in refusing to accept 
evidence of that character as conclu- 
sive. 

As regards the amount of the fine it is 
pleaded that what was done, was done in 
ignorance of how the law stood, but I 
cannot find that the petitioner .took any 
sufficient steps to ascertain the correct 
course, and his letter to the Eevenuo 
Officer expressing his intention of charg- 
ing only four annas for admittance, the 
remainder being for incidental charges, 
was written only on the 13th, two days 
before the Ball and did not reach the 
addressee until two days later. The re- 
ply to that letter was delivered to the 
petitioner on the 15th asking him for 


certain particulars and saying that on 
receipt of them the tax would be fixed. 
But that letter, which appears to have 
given him an opportunity to avoid a 
prosecution received no reply. In these 
circumstances I am not disposed to inter- 
fere with the fine of Es. *30 which has 
been imposed. The revision petition is 
dismissed. 

P.R.S./v.S. Petition dismissed. 
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CURGENVEN A]SID 
SUNDARAM ChETTY, JJ. 

Maharajah of Pittapuram — Appel- 
lant. 

V. 

Bavu Venkata Mahivati Gangadhara^ 
ramarao and others — Eespondents. 

Second Appeal No. 336 of 1929, Deci- 
ded on 29th April 1932, from decree of 
Sub-Judge, Cocanada, in O. S. No. 20 of 
1926. 

(a) Madras Estates Land Act (1 of 1908), 

Ss. 3 (5), (10) and 6 — Private land granted 
by zamindar to adopted son for maintenance 
— Land registered at raiyati with adopted 
son as landholder — Tenants settled on land 
u^der adopted son have occupancy rights. 

The Raja of Pithapuram granted certain pri- 
vate land to his adopted son for maintenance. 
The grantee and Raja fell out and the adopted 
boy wont away. During settlement the land 
was recorded as raiyati with the adopted son as 
landholder and two tenants as two raiyats, being 
specifically described as dharimilla inam. 

Held', that the land must be deemed to be 
raiyati land throughout even though it was used 
temporarily as a private land, that the adopted 
son was a landholder within the moaning of the 
Act as on the terms of the grant he was given a 
life estate, that the tenants admitted by the 
adopted son acquired permanent right of occu- 
pancy and that the Raja was entitled only to 
melwaram. [P 464 C 1, 2 ; P 465 C 1] 

(b) Madras Estates Land Act (1 of 1908), 
S. 3 (5) — Owner of life-estate is landholder. 

An owner of a life-estate will be a landholder 
within the definition under S. 3 (5), whereas no 
such status will bo acquired by a person to whom 
the mere right of residence upon the property 
has been accorded. ^ 

Advocate -General for Appellant. 

P. Venkataramana Pao— for Eespon- 

dents. 

CurgenveUt J . — The suit out of which 
this appeal arises was filed by the Maha- 
raja of Pithapuram to recover possession 
of a piece of land measuring about 
40 acres, which, with buildings upon it, 

formed part of a maintenance grant mime 
by the late Raja of Pithapuram to his 
adopted son, Eamakrishna Rao, 
of defendants 1 to 4. Particulars of the 
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litigation which arose out of that grant 
have been summarized in the judgment 
of the learned Subordinate Judge and it 
is enough to say here that so far as the 
nature and legal effect of the grant are 
concerned it has been decided that it 
was for the maintenance only of Rama- 
krishna Rao, that it lapsed at his death 
and that the property is recoverable by 
the plaintiff as his father’s heir. While 
adopting this position however the lower 
Court has given the plaintiff a decree 
only for the melwaram interest in the 
land, and it is against the decree so 
limited that the plaintiff appeals. 

The primary question arising depends 
upon the provisions of the Madras Estates 
Land Act, whether the land is raiyati 
and as defined in that Act or whether 
it is private land. The learned Subordi- 
nate Judge has found that prior to *the 
maintenance grant, which took place in 
1882, the land was private land. But 
he thinks that owing to certain state- 
ments made, and orders passed at the 
time (19th February 1913) that a Record 
of Rights was prepared of the Pitha- 
puram estate, it came to be treated as 
raiyati land and must be so regarded. 

nder S. 185 of the Act, land in an 
estate shall be presumed not to be pri- 
vate land until the contrary is shown. 
They show that it was private land; the 
plaintiff has produced certain records. 
Ex. C series, and has examined two wit- 
nesses, P. W^s. 1 and 2. The records 
cover the years 1874 to 1878 and consist 
of estate correspondence relating to the 
care of this land and the buildings upon 
it. They undoubtedly show that the 
land was not during that period under 
cultivation or in the hands of raiyats. 
bufe afforded a sifce and compound for 
certain buildings belonging to the Eajah. 
In all these records the land is referred 
to as Suryaraopet haveli. It is contended 
that the -word “haveli” is the local 
equivalent of pannai or home-farm lands 
and therefore to be included in “private 
land as defined in S. 3 (10) of the Act. 

rowns Dixjtionary gives “mansion, 
palace as the English equivalent of this 
word. In Maclean’s Manual of the Ad- 

Presidency 

(1893) the glossary contains the word 

havelly which it translates as “en- 
virons” and defines as 

“the tract of country adjacent to a capital town 
and originally annexed to it for the supply of 
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public establishments; afterwards came to signifv 
lands under direct Government management* 
cf. home-farms.” 

Under “home farms” we find reference’ 
to the villages round the area comprising 
the original grants for buil(3ing: Fort 
Saint George, such as Ghetput, Egmore, 
Nungambakkam, etc. These authorities 

do not throw much light on how this 
word should be understood when used in 
relation to zamindar’s estates. But it 
may perhaps be taken that it was in- 
tended to denote by its use that the 
lands were reserved for the zamindar’s 
personal use and were not available for 
grant in the ordinary way. The wit- 
nesses speak to the previous existence of 
buildings upon this land, and there can 
be no doubt that during the period to 
which they refer it afforded no more 
than a large compound for these build- 
ings. Doubtless because it contained a. 
suitable house, it was given by the pre- 
vious Raja to his adopted son for his 
residence. Father and son however fell 
out; the adopted son went away and 
spent the remainder of his life in Madras 
and a good many years ago the buildings 
fell down or were demolished, and tb& 
land was divided into two portions, each 
cultivated by a tenant. That was tho 
condition of affairs when the Record of 
Rights already referred to was prepared 
The procedure for the preparation of sucb 
a record is laid down in Ch. 11 of the Act. 

Ifc provides opportunities for land- 
holders and raiyats to represent their 
claims and to present objections. When 
this land came up for registration an 
objection statement (Ex. 2) was made on 
behalf of the Raja by one of his thane- 
dars. It appears that in the draft re- 
cord the land had been described as 
poramboke and the objection was mad& 

that it was not poramboke but was rai- 
yati land : 

“ It was given to the adopted son of the late 
Raja free of rent and it is now being used for 
cultivation purposes. Prays that it may be 

registered as subsequent iuam.” 

The Revenue OfiScer who prepared the 
record upon this passed orders (Ex. 3^ 
in the course of which he stated that an 
examination of the azmoish chitta 
showed that the land in question corres- 
pond to azmoish Nos. 100, 101 and 102: 
which were raiyati lands, that the build- 
ing which it once contained had disap>- 
peared and that the land was being 
cultivated with dry crops by the tenants. 
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of Kamaki'ishna Pao. It was accordingly 
ve'Mstered in those terms as raiyati land 
wPh Pamakrishna Pao as landholder 
and with the two tenants as his raiyats, 
being specifically described as dhari| 
milla mam. It appears very diOiculb for 
the plaintiff, in the face of this record, 
to contend that the land is or has ever 
been anything but raiyati land.^ The 
3 tatoment, Ex. 2, wnis made by his ac- 
credited agent who must be supposed to 
have had knowledge of all the facts, and 
in formal proceeding involving perma- 
nent consequences. Th.o facts appear to 
me to 1)0 reconcilable not with the view 
of the learned Sul'ordinate Judge that 
the land which had been private land 
became converted by this action into 
raiyati land, hut that the estate never 
had any intention of permanently re- 
serving the land for private purposes. It 
^must be presumed, because the contrary 
has not been shown, that prior to the 
period to which'Ex. C series relate the 
land had been treated as raiyati land, 
and clearly enough it was again treated 
■as raiyati land after the Paja s adopted 
^son had abandoned it. In these circum- 
stances I think that the only conclusion 
to be drawn is that from the point of 
view of the Madras Estates Land Act, it 
had remained raiyati land throughout, 
although it was temporarily devoted to 
a purpose more characteristic of private 

•land. . • i-u 

The next question is, assuming^ the 

land to have been throughout raiyati 

land, who. after its grant in 1882 to 

Pamakrishna Pao, occupied the position 

of landholder with respect to it. S. 3 (5; 

of the Act runs thus : 

“ ‘Landholder’ means a person owning an estate 
or part thereof and includes every person entitled 
to collect the rents of the whole or any portion 
of the estate by virtue of any transfer from the 
owner or his predccessor-in-titlo or of any order 
of a competent Court or of any provision of law.’ 


Where there is a dispute between 
two or more persons as to which of them 
is the landholder for all or any of the 
purposes of this Act or between two or 
more joint landholders as to which of 
them is entitled to proceed and be dealt 
with as such landholder, the person who 
shall bo deemed to be the landholder for 
such purposes shall bo the person whom 
the Collector, subject to any decree or 
order of a competent civil Court, may 
recognise or nominate as such landholder 
in accordance with rules to be framed 


by the Local Covernment in this behalf. 

It is not disputed that an ownor of a 
life estate will be a “landholder'’ within 
this definition, whereas no such status 
will be acquired by a person to whom 
the mere right of residence upon the 
property has been accorded. The ques- 
tion thus is: What was the extent of the 
right conferred upon Pamakrishna Pao 
in respect of this land by the terms of 
the maintenance grant? The material 
portion of the grant (Ex. B) has been 
extracted in para. 8 of the lower Court’s 
judgment. The Pvaja says that whereas 
he has agreed to give him a house at 
Cocanada to reside in he covenants to 
put him in possession and to allow him 
to reside peaceably in the house. This 
may perhaps be read in two ways: either 
as giving a right of residence upon the 
property and no more, or as giving the 
property itself, for so long as the grant 
of maintenance was in force, the refer- 
ence to residence being merely a recital 
of the occasion of the grant, I have 
come to the conclusion that the latter is 
more probably the true construction, 
that a life-estate was given to the ad- 
opted sen in this property and not a 
mere license to occupy. I have agreed 
to give ahouse at Cocanada to reside in** 
does not merely mean I have agreed 
to allow you to reside in my house at 
Cocanada.” There is no provision for 
disfeasance in the event of the property 
being put to any other purpose. And if 
there is ambiguity in the document, ex- 
trinsic evidence will be admissible in 
explanation of what the parties intended ; 
and we have in Ex. 2 the unequivocal 
declaration of the successor to the 
grantor, who may be presumed to have 
known his father’s intentions, that the 
grant amounted to a dharimilla inam. I 
conclude accordingly that the interest 
conveyed to Ramakrishna Rao was sutli- 
ciont to constitute him landlord within 
the meaning of the Madras Estates Land 

If that be so, it is not disputed that 
he admitted the two tenants to the land 
so that, under S. 0 of the Act, they ac- 
quired a permanent right of occupancy. 
Whether or not that right was conveyed 
to defendant 1 under Exs. to 6 is a 
question which need not be decided in 
this appeal. Wherever the occupancy 
right may reside, upon the above find- 
ings the plaintiff will be entitled only] 
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1io the melvaram, and this is what the 
lower Court has decreed to him. I 
would accordingly dismiss the appeal 
"with costs. 

Sundaram Chetty, J. — I concur. 

P.R.S./k.s. Appeal dismissed, 
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Curgenven, J. 

Vaslcari Ayyanna — Appellant. 

V. 

Vedangi Gangayya — Respondent. 

Second Appeal No. 1590 of 1928, De- 
cided on 2nd December 1932, against 
decree of Sub- Judge, Narsapur, in A. S. 
No. 2r^8 of 1927. 

(a) Civil P. C. (1908), O. 41, R. 22 — Res- 
pondent in appeal cannot take cross-objec- 
tions unless he has filed memorandum of 
objections. 

Order 41, R. 22, Civil P. C., while it allows 
a respondent to support the decree on any of the 
grounds decided against him, will not permit 
him to take cross-objections to it unless he has 
filed a memorandum of objections. [P 465 C 2] 

(b) Transfer of Property Act (1882), S. 108 
— Question of determination of mesne profits 
^ — Receiver appointed to auction land — Secu- 
rity bond to raise second crops and give 
certain amount of paddy — Executant is in 
position of lessee. 

In connexion with proceedings for the deter- 
mination of mesne profits, a receiver was ap- 
pointed to auction the land and the respondent 
•executed a security bond to raise the second 
•crop and give a certain amount of paddy. 

Held : that though the Transfer of Property 
Act did not apply, the principles of S. 108 ap- 
plied and that the respondent’s liabilities were 
those of a lessee subject to the same legal inci- 
dents. [P 466 C 1] 

(c) Transfer of Properly Act (1882), 
S, 108 (c) — Covenant of quiet enjoyment 
does not extend to disturbance by tres- 
passer. 

The covenant for quiet enjoyment, is only a 
covenant against disturbance by somebody claim- 
ing under unlawful title. It does not extend to 
■disturbance by a trespasser ; AIR 1922 Cal 
•87 ; 15 Mad 111 and AIR 1915 Mad 717, 
Rel on. [P 466 C 1 j 

P. Somasnndaram — for Appellant. \[ 

G. Lakshmanna — for Respondent. 

Jiidgment, — In connexion with prcrsL 
ceedings for the determination of mesne 
profits a receiver was appointed to auc- 
tion the land and the respondent in this 
case has executed a document in respect 
•of the second crop, due for harvest in 
February 1923. The document is Ex. J 
and is styled a security bond. Under it 
the respondent undertook to raise the 
dalva (second) crop of 1923 and to deli- 
ver 70 bags of dalva paddy. If he failed 
so to deliver them, he bound himself 
personally for the loss which might be 
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awarded by the Court. In pursuance of 
this arrangement an application was 
made to the Court to enforce the terms 
of the document and the District Munsif 
passed a decree for the full 70 bags at 
the rate of Rs. 6-4-0 per bag. In appeal 
by the respondent the learned Subordi- 
nate Judge found on the merits that he 
was prevented from raising the crop ac- 
cording to his undertaking and reduced 
the amount payable to 20 bags. This is 
a second appeal preferred by one of the 
plaintiffs in the original action, claim- 
ing the full amount according to Ex. J. 

Mr. Lakshmanna wants to take the 
preliminary point that an application of 
this nature would not lie and that the 
proper course would be to enforce Ex. J 
in a separate suit. The learned Sub- 
ordinate Judge has discussed this ques- 
tion, though not very lucidly, and, as 
his decision shows, must be taken to 
have accepted the maintainability of 
the application. Here I do not think 
that I can entertain an objection of this 
character because O. 41, R. 22, Civil 
P. C , while it allows a respondent to 
support the decree on any of the grounds 
decided against him, will not permit him 
to take cross-objections to it unless he 
has filed a memorandum of objections. 
The effect of this objection would be not 
to support the decree, but to cut the 
ground from under it, and accordingly as 
there is no memorandum of objections 
I must hold that it is inadmissible. 

Coming now to the merits, the respon- 
dent made objection to the claim on two 
separate grounds. The first was that he 
was prevented from taking possession of 
the land by one Venkataratnam. As to 
this the learned Subordinate Judge finds 
the allegation unproved. Mr. Laksh- 
manna would put his objection on a 
wider ground, namely, that it is not 
shown that the lessor has put the lessee 
into possession of the property. But 
this again would be an objection of a 
character which could only be made by 
a memorandum of objections because if 
it were to succeed the award of the 
lower Court must be set aside alto- 
gether. 

The other objection is based on the 
ground that the respondent was pre- 
vented from cultivating the land with 
paddy. The circumstances have been 
given in para. 11 of the Subordinate 
Judge's judgment. It is no doubt true 
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that the neighbouring land owners exer- 
cised pressure upon him not to cultivate 
the dalva crop, but I must agree with 
the lower Court that they had no legal 
grounds for doing so and that, since sul’li- 
cient w'ater was available, the respondent 
was not prevented by any physical causes 
from raising the crop. If he had gone 
ahead in spite of the obstruction offered 
ard had been resisted, I infer that that 
resistance would have been an illegal 
act. The law upon this subject is quite 
clear. I think that, whether or not 
Ex. J is technically a lease, it had for the 
present purpose the same practical effect 
as a lease and w'as subject to the same 
legal incidents. I have not been shown 
that tlie respondent’s liabilities under 
it would be in any respect different from 
those of a lessee and I must take it that 
they would be subject to the same quali- 
fications. Although the Transfer of Pro- 
perty Act may not apply, the principles 
of S. 108, which defines the rights and 
liabilities of a lessor and a lessee, will 
apply. Cl. (c) embodying a covenant for 
quiet enjoyment, Cl. (b) binding the 
lessee as regards the payment of rent and 
Cl. (e) defining the only circumstances 
in which the lease shall be deemed to be 
void. So far as the covenant for quiet 
enjoyment forms part of the contract, the 
law is that the lessor does not covenant 

against the w^rongful acts of strangers : 
“for the law itself does defend every man against 
wrong and therefore though one warrants land 
to another expressly or covenants for quiet en- 
iovment generally yet he does not defend against 
tortious entries ; Woodfall, Edn 22, p. 876.” 

This principle has received extended 
consideration by Mookerjee, J., in Uday- 
kumar Das v. Katyani Dehi (1). Other 
authorities for the same proposition 
are Vithilinrja Padayachi v. VithiliJiga 
Mndali (2) and Srinivasa Aiyangar v. 
Eangasami Aiyangar (3). The covenant 
for quiet enjoyment, they lay down, is 
only a covenant against disturbance by 
somebody claiming under a lawful title. 
It does not extend to disturbance by a 
trespasser. On the finding therefore that 
the respondent was not prevented from 
cultivating by any lawfful act on the 
part of a third party, ho cannot plead 
that he is excused payment of any por- 
tion of the amount contracted for. Nor 

1. A I It 1922 Cal 87=40 Cal 948=69 

I C 126. 

2. (1892) 15 Mad 111. 

3. A I R 1915 Mad 717=25 I C 812. 
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is it open to the Court to exercise its 
discretion in reducing that amount. The 
learned Subordinate Judge has not de- 
fined the legal principles upon which he 
conceives himself competent to make 
such a reduction, but from expressions- 
which he uses he would appear to be 
under the impression that he was asses- 
sing mesne profits, because one test which 
he applies is whether the appellant exer- 
cised ordinary diligence. I do not think 
that this is the correct view to take of 
the law and the facts, and I must uphold 
the decision of the District Munsif that 
the appellant is entitled to an award of 
the full sum. The appeal is accordingly 
allowed and the decree of the lower ap- 
pellate Court set aside and that of the. 
District Munsif restored with costs here^ 
and in the lower appellate Court. 

P.r.S./k.S. Appeal alloxoed. 
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Walsh and Bardswell, JJ. 

Azagappa Chetti — Defendant — Appel- 
lant. 

V. 

S. A, Bamanathan Chettiar — Plaintiff 
— Respondent. 

Appeal No. 235 of 1929, Decided oe^ 
21st October 1932, against order of Sub- 
Judge, Cuddalo»‘e, D/- 17th April 1929. 

(a) Decree — Execution — Compromise de- 
cree — Parties deliberately limiting recourse 
to execution proceedings to sole contingency 
— Decree cannot be executed except on 
happening of that contingency. 

Wbero tho parties to a compromise decree de- 
liberately limit recourse being bad to execution 
proceedings to a sole contingency the decree can- 
not be executed except on the happening of the- 
continconev mentioned. [P 469 C 2] 

(b) Civil P. C. (1908), S. 11-S llisnot 

applicable to execution proceedings but 
analogous principles can be applied. 

Section 11 is not applicable to execution pro- 
ceedings as it relates to matters decided in suits. 
It is only on principles analogous to tbat sec- 
tion that res judicata can bo applied to execu- 
tion proccediugs. (P 469 C 2] 

(c) Civil P. C. (1908), S. 11 — Execution 

proceedings— Party not appearing and not 
being heard — Unless summons has been* 
declared to be served principle of res judi- 
cata will not apply. 

The principle of constructive res judicata 
should be very cautiously applied. 

In order that the principle of res judicata 
may bo applied to execution proceedings, whore 
tho party has neither appeared nor has boon 
hoard, tho Court should have declared that the- 
summons was duly served: A J R 1927 
and A I P 1922 Pat 289, Eef. [P 469 C 2J 

(d) Civil P. C. (1908), 6. 5. R. 19— Urle» 
requirements of O. 5, R. 19 are carried oul». 
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held to have been 


summons cannot be 
served 

Unless the imperative requirements of O. 5, 
R. 19; have been carried out the summons can- 
not be held to have been served: AIR 9 4 Mad 
153, 10 Bom *20*2, Ref. [P 4 70 Cl] 

(®) Civil P. C. (l-'^08), S. 11 — Execution 
proceedings — Execution taken for amount 
St^^Q’ter than that mentioned in decree — ■ 
Failure of judgment-debtor to appear is not 
res judicata — Execution. 

Where execution is taken out for an amount 
greater than that mentioned in the decree, 
failure to appear by the defendant would not 
act as res judicata and prevent him from show- 
ing in subsequent proceedings that that amount 
is not due: AIR i915 All 344 and AIR 1929 
Mad on. lP 471 Gil 

(f ) Decree— Execution — Compromise de- 
cree — Execution specifically barred except 
on one matter— Execution taken not on such 
matter — Failure to appear on notice of exe- 
cution does not make every part of decree 
executable 

When by the terms of the compromise decree 
between the parties it has been specifically de- 
cided that the enforcement of the decree by 
means of execution is absolutely barred except 
on one matter, the mere failure to appear on 
notice of execution petition being taken out 
when execution is being sought not on that 
matter,^ will not render every part of the decree 
executable in spite of the fact that the parties 
have agreed by the compromise that it is not 
executable: 6 All 269, Expl; AIR 1923 Mad 649 

AIR 1924 Mad 
1 [B' B) and 24 Mad 681, Ref. [P 471 C 1] 

Advocate ^ General and E, Vinayaka 
Bao — for Appellant. 

S. V aradachari for A. Swaminatha 
Iyer and R, Rajagopala Iyengar — for 
Respondent. 

Walsh. I. — This appeal arises out of 
a certain execution proceeding in which 
the plaintiff in O. S. No. 31 of 1919 
seeks to execute a part of a compromise 
decree passed in that case. There are 
two re'ated families which for the pur- 
pose of this case we may call the S. A. 
and the S. N. families. These families 
had endowed certain charities. The 
plaintiff in O. S. No. 31 of 1919 belongs 
to the S. A. family and he brought a 
suit against the S. N. family for reliefs 
which will be detailed later. The par- 
ties compromised the suit by an agree- 
ment, reduced to writing, on 20bh April 
ly^l. A decree in terms of the compro- 
mise was granted on 7th September 
1921. The plaintiff put in an execution 
petition, Ex. A, on 2nd March 1925 in 
which he asked for the arrest of defen- 
dant, and for delivery of documents as 
per terms of the decree. It is stated 
in the remarks at the end of the peti- 
tion that the petition is not barred by 
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limitation as the suit was one in res- 
pect of a scheme. The application being 
more than a year after the date of the 

decree, notice was ordered under 0 . 21 , 

R. 22, Civil P. C., for 27th April 1925.' 
This notice was ordered on 31st March 
1925. Another E. P., M. P. R. No. 131 
of 1925, was put in on 1st April 1925 for 
transmission of the decree to the Court 
of the Suf ordinate Judge of Sivaganga 
foi execution. The subsequent proceed- 
ings are not very clearly to be made out 
from endorsements, nor can it be made 
out from the two returns, Exs. B 
and B 1, which return related to which 
notice. We may gather from the 
order that the return. Ex. B-1, re- 
lates to the application for transmission 
and the return, Ex. B, relates to the 
application for arrest. Even in the 
order there is a mistake on this point 
because the learned Subordinate Judge 
says that the endorsement that the 
judgment-debtor left twodays previously 
is on Ex. B and he says that Ex. B is 

the return on the notice for transmis- 
sion. 

But this is the entry on Ex. B-1 
and the return o i Ex. B is that defen- 
dant 1 had g« nd a week ago to Madras. 
On Ex. A, the endorsement by the Court 
on 27th April 1925 is “notice not re- 
turned fromRamnad. Adjourned to 8th 
July.*' The next entry is “ Not yet re- 
turned. Arrest by 3rd August,” and it 
is dated 8th July 1925. If that entry is 
correct it would automatically establish 
the defendant appellant’s case that he 
was not served with that notice before 
the arrest order was passed. But it 
seems clear there is an error here be- 
cause both the notices had been returned 
as served by that date. Ex. B is marked 
District Court, South Arcot, 10th May 
1925” and Ex. B 1 is marked “District 
and Sessions Court, South Arcot, Cud- 
dalore, 11th May 1925.” As it has not 
been contended before us that the notices 
were not returned to Court as served 
before the date of the orders, this matter 
need not be further mentioned, except 
to say that in Ex. A not only is there 
no order that the service is sufficient 
but there is not even a note that it has 
been served in any way and that with- 
out any such record being made, arrest 
by 3rd August was ordered on 8th July 
1925. As the batta was not paid the 
petition was dismissed on 3rd August 
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1925. As regards the transmission peti- 
tion Ex. A-1 the orders are ‘ notice for 
8th July 1925" dated 6th April 1925 
and ' Defendants 1 and 3 to 7 absent, 
afhxed. Defendants absent. Granted" 
on 8th July 1925. Tlie decree was 
transmitted for execution but as no exe- 
cution was applied for within six 
months it was retransmitted. More 
than two years afterwards the plain- 
tiff presented another execution peti- 
tion, M. P. Pv. No. 272 of 1927, dated 
3rd November 1927. The defendants 
pleaded tliat the decree was not execu- 
table. The ]ilaintitf had also applied to 
add the legal representatives of the de- 
ceased defendant 4 and to transmit the 
decree to the Court of the Subordinate 
Judge of Devalcotta for execution. The 
defendants had no objection to the ad- 
ding of the legal representative or to the 
transmission of the decree, provided it 
was executable, but they contended that 
it was not executable. The learned 
Subordinate Judge held that the ques- 
tion regarding the executability of the 
decree was a matter to be decided by the 
Court to which it was to be transmitted. 
On this matter an appeal was taken to 
the High Court and in their order dated 
4th April 1923, Madhavan Nair and 
Jackson, JJ., held that this was a matter 
to be decided by the Sub-Court which 
transfers the decree. The Subordinate 
Judge then decided that per se the de- 
cree was not executable, that the defen- 
dants were barred on the principle of 
res judicata from raising this contention 
on account of the execution proceedings 
taken out in 1925. Against this order 
the present appeal is preferred. 

We will first deal with the matter 
whether the decree is, apart from the 
question of res judicata, capable of exe- 
cution. We have no hesitation in agree- 
ing with the Subordinate Judge that it 
is not, though for different and much 
stronger reasons than those which he 
assigns. To understand the matter it is 
necessary to look at the prayer in the 
original plaint which is set out in the 
prologue to the decree as follows: 

"The suit is (l) to declare that the properties 
described in Sch. A of the plaint are the endow- 
ments and funds of the common family charity 
trust of plaintiff and defendants; (2) to declare 
that plaintiff is entitled to a share in the com- 
mon charity and its appurtenant properties and 
that he is entitled to manage the same for one 
year in every three years; (3) to direct defen- 


dant 1 to deliver charge of the management 
with all its appurtenant properties and accumu- 
lated surplus; (4) to direct defendant 1 to render 
accounts (including an inquiry as to the loss 
caused to the charity by his misappropriations 
etc.), (5) to declare that plaintiff is entitled to 
manage the trust for a further period of three 
years from IGth August 1917 (his usual period 
being one year from IGth August 1916) and to 
allow him to manage for that period; (6) to frame 
a scheme of management if necessary.” t 

Reliefs 1 and 2 are merely for declara- 
tion and they have been entirely settled 
by the terms of the compromise decree. 
Reliefs 4 and 5 were expressly given up 
in para 21 of the compromise decree 
where it is emphatically stated: 

^ .r 1^ any manner of claim 
whatsoever at any time against A. N. Subrah- 
manyam Chettiar in respect of the said reliefs.” 

Yet relief 4 is one of those now sought. 
As regards the remaining relief 3, “to 
direct defendant 1 to deliver charge of 
the management and accumulated sur- 
plus," it will be noticed that the date 
of the compromise agreement was 20th 
April 1921 and that under its terms the 
trust was to be vested in three branches 
of the family, each to be in charge of 
the management for a year. The first 
of these years was to begin on 20th June 
1921 on which date defendant 1 was to 
hand over to the plaintiff the documents 
and records and the amount of cash 
balance after deducting the expenses up 
to that date. There can be little doubt 
that this interval of about two months 
before the first year was allowei so that 
defendant 1 might put the accounts, etc. 
in order. Charge was duly handed over 
under this clause to plaintiff and it will 
ho noted that although the compromise 
agreement did not become a decree of 
the Court until 7th September 1921, the 
plaintiff raised no sorb of objection at 
the time of the decree that the proper* 
ties and management had not been han- 
ded over to him. In fact before he put 
in his first execution petition, Ex. A, on 
2nd March 1925 he had had still another 
turn of management without raising any 
complaint. Now in the particular clause 
of the compromise of which execution is 
now sought it is a sum of Rs. 5,000 with 
interest thereon which it is said was un- 
justly taken by defendant 1 for the 
second time for Court expenses, etc, 
contrary to the provision in Item 2, 
Sch. B, in the razinamah decree. In- 
terest thereon is said to bo from 27th 
Juno 1921. This therefore is money 
which according to the plaintiff should 
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have been, and was not, paid on 27th 
June 1921 and in spite of this failure no 
o jection was taken and a compromise 
decree was accepted long afterwards. 
In Ex. A the plaintiff prayed for the 
arrest of defendant 1 and delivery of the 
documents in terms of the decree, but 
those documents must have been handed 
over to him on 27th June 1921. But 
there is an even more obvious reason why 
the decree cannot be executed. Bein« 
members of related families the parties 
very rightly wished at the time of the 
compromise to avoid future litigation. 

Uey theiefore arranged an elaborate 
scheme in the compromise by which 
every dispute, whether arising under the 
compromise or not, should be settled 
outside the Court. Para. 11 provides for 

the manner of .settlement of such dis- 
putes on points covered by the scheme. 

aia. 17 provides the manner of settle- 
ment of disputes not mentioned in the 
razinansa. There is only one single point 
on which the razinama if not observed 
IS to be executed by Court, and that is 
contained in para. 27 which runs thus: 

hv tnlo administering the said trust 

in chara« aforesaid, if any manager 
in charge fails to hand over the management 

etc. to his successor, he shall be bound by the 

t para. 24 hereof, and his successor shall 

entitled to recover the management by means 

or a precept of Court in execution of this de- 
cree.” 

In para. 24 it is arranged that if a 
manager in. charge fails to hand over the 
management and the necessary records 
relating thereto to his successor as stated 
in para. 6 thereof he shall not only for- 
go a period of management due to him, 
but the period enjoyed by him over and 
above his legitimate period shall be 
deducted from his other periods; and 
that the period so lost by him shall be 
added to that of his successor. There- 
fore under para, 27 the parties have de- 
liberately limited recourse to execution 
proceedings to the sole case in which the 

manager fails to hand over the manage- 
ment. ° 

^ There IS no allegation of any such 
thing being the case here. The manage- 
ment was handed over, as observed 
above, by defendant 1 in June 1921 and 
the compromise agreement was made a 
decree of the Court in September of 
that year without objection. , The 
plaintiff had even another turn in 1924 
Therefore there can be no question that* 
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apart from the plea of res judicata, the 
decree is not executable except on the 
sole ground mentioned in para. 27 
which is not a ground on which execu- 
tion is now sought. We will now turn 
to the question of res judicata. Admit- 
tedly, S. 11, Civil P. C., is not applica- 
Die as It relates to matters decided in 
suits. It is only on principles analog, 
ous to that section that res judicata can 
be applied to execution proceedings. 
Now the basis of any such application, 
where the party has not appeared and 
had not been heard, must be that he 

had had.notice. O. 5, R. 17, lays down the 

manner in which processes are to be 
served, and O. 5, R. 19 says: 

“Where a summons is returned under R. 1*^ 
he Court shall, if the return under that rule 
has not been verified by the afiidavit of the ser- 
ving officer, and may, if it has been so verified 
examine the serving officer, and may, if it has 
been so verified, examine the serving officer on 
oath or cause him to be so examined by another 
Court touching his proceedings and may make 
such further inquiry in the matter as it thinks 
nt; and shall either declare that the summons 

has been duly served or order such service as it 
thinks fit.” 

It is argued before us, and we thiuki 
perfectly correctly, that as there has 
been no declaration by the Court in this 
case, that the summons was duly served 
the principle of res judicata cannot be 
invoked against the defendants. In this 
connexion it is to be noticed that there 
has been an important change in the 
view of law taken owing to the recent 
decision of the Full Bench in Aruna^ 
clialam v. Veerappa Chettiar (l) wRere 
it was held that O. 9, R. 13 does not 
^Pply to execution proceedings. (We 
understand that this defect will be 
shortly remedied). The view that a 
party could apply to have an ex parte 
order set aside under O. 9, R. 13, which 
was taken in Suhbiah Naicker v. Rama- 
nathan Chettiar (2) and which the 
learned Subordinate Judge had taken in 
this case, is therefore incorrect; and in 
view of the fact that this relief is not 
now open to him, the remark in Siihra- 
mania Arjyar v. Raja Rajeswara Dorai 
(3), at p. 1026, which w^as made even 
before this decision, that the principle 
of constructive res judicata should be 

very cautiously applied to execution 

' - — ■ 

1. AIR 1931 Had 656=134 1 0*806=55 Mad 17 

(F B). 

2. AIR 1914 Mad 162=22 I C 899=37 Mad 462. 

3. (1917) 40 Mad 1016=38 I C 627. 
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proceedings, becomes of still greater 
^veight; even before this Full Bench 
decision in Sandra Bajulu v. Nara- 
ya7ias2oami , A. I. B. 1927 Mad 813, 
it was held that the Court must 
make an order as to the sufliciency of 
service if the doctrine of construc- 
tive res judicata is to ho availed of: see 
also PriUn Malitoii v. Jamshad Khan 
(4). In the light of these decisions 
let us consider the reasons given by 
the learned Subordinate Judge for 
enforcing the doctrine as against the 
defendants in this case. He says 
that defendant 1 came to know as early 
as February 1927 of the previous ap- 
plications and the orders passed thereon 
and that he admittedly made no attempt 
to set aside the orders on the previous 
application either by an application 
under O. 9, E. 13, Civil P. C., or by an 
appeal. He proceeds: 

“Assuming for the sake of argument, and only 
for the sake of argument, that the returns on 
the previous notices were either falsely or 
fraudulently made by the proce's-server at the 
instance of the decree-holder, defendant 1 should 
hi,ve sought to set aside the orders on the pre- 
vious execution application either by an applica 
tion under O. 0. R. 13, Civil P. C or by an ap- 
peal. Having failed to do so, it is not open to 
him in the present proceedings to challenge the 
validity of the orders passed on the previous 
execution applications and the orders thereon 
operate as res judicata as against him ’’ 

Now, according to the Full Bench 
ruling, the remedy under O. 9, E. 13 is 
not open to him. There remains only 
therefore the remedy by way of appeal 
against the order itself. If he had gone 
up on appeal against either of these 
orders when he came to know of them 
lie would have boon at once informed 
by the appellate Court that both the 
petitions had either been dismissed or 
become inoperative, the petition for 
arrest owing to non-payment of batta, 
and the petition for transmission by the 
fact that the records had been returned 
to the transmitting Court since execu- 
tion had not been applied for within 
six months. His appeal would there- 
fore not have been entertained at all 
and he would have been loft w’ithout 
any remedy. As against the view that 
since the imperative requirements of 
0. 5, E. 19 have not been carried out 
the summons cannot be held to have 
been served, no authority has been 
quoted to us. In Mahamed Meera 
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Bowther v. Kadir Meera Bowther (5) 
there was a petition to set aside a sale 
from want of proper service of an attach- 
ment notice. That is a different matter 
for a sale cannot be set aside on the 
mere ground of irregularity in proceed- 
ings unless it can also be shown that 
the sale was materially affected by tbe 
irregularity. It may also be observed 
in that case that the learned Judge 
found that the circumstances of the case 
showed that as a matter of fact the 
judgment debtor had full notice. On 
the other hand it was held in Nasur 
M nhomod v. Knzhai (6) that: 

“\Vb ere the service of summons b as been ef- 
fected on a copy of tbe summons on tbe door of 
bis dwelling bouse, the Court must decide whe- 
ther the summons has been duty served by 
such aflixing or not and if it decides in tbe 
negative a new summons mu^t bo issued, or sub- 
stituted service directed. Before the Court can 
decide in favour of tbe sufficiency of tbis mode 
of service it must bo satisfied that the defendant 
is keeping out of the way for tbe purpose of evad- 
ing service.” 

In that case in spite of an order of 
tbe Court to the following effect: 

“Bead bailifl’s endorsement on the back of 
tbe process, stating that the summons has been 
affixed to the defendant’s house on S^2nd De- 
cember. 1R84 at 9 a. m. and proof of the same 
having been duly taken by me it is ordered that 
tbe summons bo returned,” 

it was held that there was no sufiQ- 
cient service. In the present case there 
is nothing to show that the Court even 
looked at one of the returns before 
ordering the petition. As stated above 
on Ex. A the order “Arrest by 3rd 
August” is actually written under “not 
yet returned.” 

In the second Ex. A-1 it passed no sort 
of order holding the service sufficient.! 
(After discussing the circumstances ofj 
the case, tbe judgment proceeded.) It’ 
is not however, as we said, necessary^ for 
the purposes of this case to find that the 
service was not genuine though we 
strongly suspect it. It is sufficient to 
say that the Court has not declared it 
sufficient, as it is imperatively required 
to do under 0. 5, E. 19, and in a case, 
where it is sought to apply the construc- 
tive principle of res judicata against the 
defendants, the omission is fatal and the 
appeal must be allowed. We must how- 
ever say that we have great doubts whe- 
ther in any case the principles of res 
judicata by mere ab sence of the other 

6. AIR 1914 Mad 1^8=22 I C 302. 

6. (1886) 10 Bom 202. 


AIR 1922 Pat 239=67 I C 656=1 Pat 693. 
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party could in execution proceedingg be 
pushed to the extreme to which it is 
-sought to be done in this case. 

There is ample authority for instance 
that, where execution is taken out for 
an amount greater than that mentioned 
in the decree, failure to appear by the 
defendant would not act as res judicata 
and prevent him from showing in subse- 
quent proceedings that that amount is 
not d le: vide Kalyan Singh v Jagaji 
Pras id (7) and U laganatha v . Alagappa, 
A, I. Ft. 1929 M^adt 903. The latter 
decision was by a member of the present 
Bench together with Sir Kumaraswami 
Sastri, J . An order of execution on such 
decree, it was'held, does not amount to 
an order to execute the decree for the 
oxact sum named. The present case is 
& much more extreme instance. When 
by the terms of the compromise decree 
between the parties it has been specifi- 
cally decided that the enforcement of 
'the decree by means of execution is 
absolutely barred except on one matter, 
we are asked to hold that the mere fai- 
lure to appear on notice of execution 
• petition being taken out when execution 
'is being sought not on that matter, will 
render every part of the decree executa- 
ble in spite of the fact that the parties 
have agreed by the compromise that it 
;is not executable, we should feel very 
’great hesitation to concede such a thing. 
The only decision which approaches 
such a view is Ramhirpal v. Rup Kaari 
<8). In that case a Court having juris- 
diction decided in the course of execu- 
tion proceedings (in an order which was 
not appealed against) that the decree to 
be executed awarded mesne profits ac- 
cording to its true construction. In 
spite of a subsequent decision of the 
High Court that the decree on its true 
construction did not award mesne pro- 
fits, the Privy Council held that the 
decision of the Court in execution pro- 
ceedings had become final between the 
parties on general principles of law. 

In that case however the question as 
to whether the decree did or did not 
award mesne profits was specifically deci- 
ded by a Court which, as observed by 
the Privy Council, was competent to 
decide the matter, whether it decided 
r ightly or wrongly That is al together 

7. A I R 1915 All 314=30 I G 623=37 All 
589. 

S. (1834) 6 All 269=11 I A 37 (P 0), 


a different thing from saying that with- 
out any decision on the matter by a 
Court, a compromise decree which is by 
consent of the parties and by its express 
terms was deliberately made not execut- 
able becomes executable on a mere ap- 
plied principle of constructive res judi- 
cata, because the defendants, having had 
notice, failed to appear on an execution 
petition: Govinda Menon v. Krishna- 
mannadiarid) and Dip Prakash'w. Bohra 
Dioaraka Prasad (10), quoted for the 
respondent are not at all parallel: Chi- 
dambaram Gketti V. Theivanai Ammal 
(11) and N ilyananda v. Gajapati V asu- 
deva (12), quoted for appellant, are more 
in point. We should imagine also that 
there must be some distinctness on what 
matter the orders passed on the execu- 
tion petitions are res judicata. In one 
of these petitions the only execution 
which could really have been held to bo 
finally ordered was a mere transmission 
of the decree. In the other there was a 
mere order of arrest which was never 
carried out. Could those orders, without 
anything further, imply that the elabo- 
rate provisions of the decree by which 
disputes whether provided for or not in 
the scheme were to be referred to deci- 
sion by the three families or to arbitra- 
tion and were not to be ta’mn to Court, 
were to be regarded as superseded ? Can 
relief No. 4 of the plaint which was ex- 
pressly given up in para. 21 of the com- 
promise decree be now obtained by this 
sort of constructive res judicata ? We 
feel we should roquire very strong au- 
thority to accede to such propositions, 
but it is not necessary in the view which 
we have taken to give any final decision 
on these matters. In the result the ap- 
peal is allowed and the execution peti- 
tion dismissed with costs in both Courts. 
P.R.S./k.S. Appeal allowed. 

9. A I R 1923 Mad 649=72 I G 397. 

10. A I R 1925 All 71=90 I G 83=48 All 

201 . 

11. A I R 1924 Mad 1=74 I G 155=46 Mad 

768 (F B). 

12. (1901) 24 Mad 681=11 M L J 313. 
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Walsh, J. 

{Bala)Venkatarama CJietty — Appellant, 

V. 

Angathay ammal and another — Res- 
pondents. 

Appeal No. 147 of 1929, Decided on 
18th January 1933. 
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fa) Civil P. C. (1908), S. 100 — Finding 
fact. 

It is not opon to thp Court in sccojul ap* 

peal to (listnri) a firulinj^ of fact. (P 473 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 4 
and 68 — Official Receiver passing order on 
claim petition which he had no jurisdiction 
to do — No appeal preferred under S. 68 — 
Application under S. 4 is not barred. 

liere the ()lti( ial Poeciver passes an order on 
a cliiiin petition which he lias no jurisdiction to 
pass, even tliough no appeal is filed under S. 68 , 
an application under S. 4 is not hanod because 
the reincdv under S. 4 is much lar^^er than that 
could be fjot under S. 68 . In fact the correct 
procedure is under S. 4 and not bv appeal uudcr 
S. 68 : AIR 1624 Mad 529, Rel on. ; 47 7 C 62 ; 
AIR 1926 Mad 363 ; AIR 1931 Mad 745 and 
AIR 1932 Cc 77 642, Ref. [P 473 C 2 ; P 474 C 1] 

(c) ^ Ju r i sd iction — Consent of parties cannot 
givejjurisdiction : 11 l!o7n 153, held Overruled. 

^Vhen a Jud^e has no jurisdiction over the 
J^uhject-rnatter of a suit, parties cannot by their 
mutual consent convert it into a proper judicial 
process : 11 Bom 153, held Overruled ; 9 All 
191; 11 Mad 2Q> and AIR 1923 Lah 425, Rel 
on. ^ ^ [I> 474 c 1 ] 

(d) Provincial Insolvency Act (1920), S. 56 
Official Receiver is only executive officer. 
The Official Receiver is not even a Court but a 

mere executive officer. He is not entitled to 
take evidence in an inquiry under S. 63 though 
ordered by the District Judge. So limited is his 
power and so subject to interference that any 
person can ask the Court to modify or reyerse 
liis decision : AIR 1919 Cal 9G5 ; AIR 1925 
Mad 381 ; AIR 1920 Lah 3G1 and AIR 1932 
Lah 84, Rrl on. [P 474 Q 2] 

^ (e) Remand — To remand matter for deci- 
sion to person who has no jurisdiction — Whe- 
ther mere irregularity — Quaere. 

Quaere . — Whether to remand a matter for 
decision to a person who lias no jurisdiction to 
decide it is a mere irregularity. [P 475 C 1] 

(f) Arbitration — Arbitration outside suit. 

Arbitration outside suit is a fact to bo estab- 
lished like anything else. [P 475 C 1] 

(g) Evidence Act (1872), S. 115— No es- 
toppel unless other party has changed posi- 
tion on faith of representation. 

There is no estoppel unless the other party has 
changed his position on tho faith of the repre- 
sentation. [P 475 C 1] 

V . Balastuidaram lyei — for Appellant. 
N. S. Maui — for Respondents. 


J udejment . — The appellant is a creditor 
of an insolvent. TI 10 Oflicial Receiver 
brought tlie property of the insolvent to 
sale and tho insolvent’s ^vifo (respondent 
1) claimed a certain share in the liouse. 
The documents relating to this liouse 
show that the insolvent’s father Krishna 
Chetty sold it under Ex. E on 2r)th 
February 1912 to one Tirumalammal, 
his sister. Krishna Chetty had three 
sons one of whom was the insolvent. The 
others were Ramaswamy Chetty and 
KandaswTami Chetty. These latter two 
sons distinctly state in the sale-deed 


that the house was the self-acquired! 
property of their father in which they 
had been jointly living and w'hich they 
had been enjoying. On 29th November 
1913 there w’as a deed of parti tion^. 
Ex. E, between the father Krishna 
Chetty and the two brothers of the in- 
solvent Ramaswami Chetty and Kanda- 
swami Chetty. The insolvent does not 
appear there. There is a statement in 
the deed that the persons dividing pos- 
sess no immovable property. On the 
same day Tirumalammal reconveyed 
under Ex. G the house to Krishna Chetty 
and on 9th June 1916 the latter sold a 
portion of it under Ex. H to his son 
Kandaswami Chetty, who under Ex. B 
on 22nd March 1917 mortgaged his por- 
tion to Tirumalammal usufructuarily 
and by Ex. A he sold it to the insolvent’s- 
wife (respondent l) to clear off Tirumal- 
ammal’s mortgage. 

The father Krishna Chetty having 
died, Kandasawmi Chetty succeeded to 
another portion of the house which ho 
sold under Ex. C on 27th October 1919 
to the insolvent’s wife. ^Yhen the in- 
solvent’s wife made her claim, the Oflicial 
Receiver proceeded to determine the 
same and her claim was allow^ed by him.. 
On appeal, preferred under S. 68, Insol- 
vency Act, the matter was by consent 
of parties remanded to the Oflicial Re- 
ceiver who on further inquiry found in 
favour of tho insolvent’s possession. His- 
order was dated 20th April 1927. On» 
17th July 1927 the insolvent’s wife (res- 
pondent l) put in a petition under S. 4 
and on this petition her claim was ad- 
mitted by the learned District Munsif 
and on appeal his order was confirmed 
by tho learned District Judge. Against 
this order this second appeal is pre- 
ferred. The question of fact involved 
in the case was whether a portion of tho 
house sold to the insolvent’s wife under 
Exs. A and C by Kandaswami Chetty 
belonged to him or to the insolvent. 
The allegation for tho insolvent’s wifo 
was that the insolvent had been sepa- 
rated from tho family before the parti- 
tion of his brothers with his father 
under Ex. E, that the house had been* 
built by Krishna Chetty, tho insolvent’s 
father, with his own funds and that the 
insolvent’s wife had purchased it with 
funds provided by her mother. In tho 
trial before the learned District Munsif 
respondent 1 (insolvent’s wife) called 
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certain -witnesses and filed certain docu- 
ments but the appellant (the insolvent’s 
creditor) contented himself with mark- 
certain depositions given before the 
Uthcial Receiver in his inquiry. It is 
sought to attack the finding of fact in 
second appeal by saying that both the 
Courts Ignored the evidence (Exs. 4 to 
; given for the appellant and said that 
^^duced no evidence. That is 
not however correct. What the District 
Munsif says is : 

There is no evidence on behalf of the counter- 
petitioner to show that the insolvent advanced 

petitioner to purchase under Exs. A 

This was the counter-petitioner’s case 

and It is correct that the counter-peti- 

loner did not adduce any evidence on 

IS point. The statement relied on in 

the order of the District Judge is as fol- 
lows ; 

District Munsif has properly 
pointed out, the burden lay upon the Officia'l 
ideceiver to prove that the property to which the 
respondent laid claim was the property of the 

nm evidently refers to the 

Official Receiver. The statement is per- 
fectly correct and it is a matter of some 
impoitance. The Official Receiver had 
nimself come to the conclusion that the 
property belonged to the insolvent. He 
niight therefore quite easily have him- 
self put in a petition to annul the sale- 
deeds in favour of the insolvent’s -wife 
if he had been strongly convinced of the 
falsity of her claim. But he neither did 
this nor did he give or produce any evi- 
dence leaving the whole matter to the 
present appellant. There is therefore 
nothing to show that the trial and ap- 
pellate Courts did not consider Exs. 4 to 
8 which were filed as evidence by the 
present appellant. They had ample 
evidence'for the findings of fact based on 
documents, one of which goes back to 
1912 long anterior to the insolvency 
proceedings. The documents bear out 
the respondent’s case. It is not open to 
me in second appeal to disturb this find- 
ing of fact As regards the question of 
onus the whole evidence was before the 
Court and, as observed above while res 
pondent 1 put in cogent documentary 
evidence the appellant contented him 
self merely by filing statements given by 
the witnesses before the Official Be- 
ceiver. The next point argued is that 
respondent 1 having failed to appeal 
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against the order of the Official Receiver 
could not bring a suit under S. 4. It is 
further argued that the consent of the 
parties to the matter being remanded 
to the Official Deceiver validates the 
proceedings and that at the best it is 
merely an irregular procedure on the 
part of the Official Deceiver to have ad- 
judicated the matter. It is not denied/ 
that the Official Deceiver had no juris, 
diction to determine a claim of this 
^rt. Vellayap 2 :)a Chettiar v . Bamanathan 

Chettiai' (Ij is clear authority on that 
point. That case also indicates that the 
remedy against an order on a claim peti- 
tion passed by the Official Deceiver 
without jurisdiction is not by w’ay of 
appeal under S. 68, Provincial Insol- 
vency Act, but by moving under S. 4. 

It is tiue that in that case it was held 
thac the party who appealed under S. 68 
was not really affected by the Official 
Deceiver s order. At the same time it . 
was held that if he had been aggrieved 
the remedy was by way of an applica. 
tion under S. 4. If that view is correct 
it follows that the argument that no ap- 
peal having been filed under Ss. 68, S. 4 
cannot be invoked entirely vanishes. 
The meaning of the words in S. 4 “ sub- 
ject to the provisions of the Act ” has 
been considered in several cases, but 
none has been quoted in which it has 
been held that S. 4 would not be appli- 
cable because an appeal had not been 
preferred under S. 68 against an order,' 
which the Official Deceiver had no juris-i 
diction to pass. It is to be noted that,' 
the relief which the respondent wanted 
undei S. 4 was much larger than any- 
thing she could have got by an appeal 
UDuGr S. 68. An order in her favour 
under S.^ 68 would only have set aside 
the Official Deceiver’s order, but what 
she wanted was to have her claim to 
possession of the property recognized. It 
w'ould seem, prima facie, unreasonable 
that she should be barred from seeking 
the chief remedy she wanted under S. 4, 
because she had not sought a lesser one by 
an appeal under S. 68. Taking the cases- 
quoted for the appellant as to the mean- 
ing of the words subject to the provisions- 
of this Act: Badlia Krishna Thahnr v. 
OfficialBeceiver, AIB 1932 Gal 642: 

does not help us on the point. It mere- 
ly lays down t hat the words restrict the- 

1. AIR 1924 Macr629 = 4?" Mad 446 = 78~IG'. 

1017. 
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power conferred by the section only to 
this extent: that it may not he exercised 
in any such manner as would he in con- 
41ict with any provision in the Act. The 
decision there was, that under S. 4 the 
insolvency Court can deal with and de- 
cide que - tions of title as between the 
Ol'licial Receiver and a stranger to pro- 
perty which is claimed on the one hand 
as tho insolvent’s and on the other as 
the stranger’s. Ala^iiri Suhha Naick v. 
Official Receiver, 'V i nnevellif (2), held 
Chat S 4 was subject to S. 53. For in- 
stance, while the insolvency Court must 
dispose of a matter falling under S. 53 
it cannot by taking the same matter up 
under S. 4 refuse to deal with it. In 
that case it was held that a decision 
under S. 53 is not one under S. 4 and so 
no second appeal lies against it. 

For the appellant is quoted Chittam- 
mal V. Ponnuswami Naicker (3). There 
a lessee under the Official Receiver ap- 
plied to bo given possession and the 
District Judge made an order under 
■S. 56 (3). It was held that this was not 
an order passed under S 4 and did not 
’finally determine the rights of the 
parties. None of the cases quoted by 
either side are in my opinion of assis- 
tance except Velhiyippa Chettiar v. 
Ramayiathan Chettiar (l), where the 
'itnplication would seem to be that, so 
far from the failure to appeal under 
3. 68 against an order of this sort made 
by the Official Receiver being a bar to 
,an application under S. 4 the correct 
procedure is under S. 4 and not by ap- 
ipeal under S. 68. Cham Chandra Bhat- 
tarcharjee v. Hem Chandra Maker jee (4) 
quoted for the appellant was before 
G. 4 had been introduced and so is not an 
authority on tho present Act. The next 
•argument is that tho respondent having 
acquiesced in tho order remanding the 
matter for enquiry to tho Official Recei- 
ver is barred from questioning hisorders. 

This is connected with the question 
.whether consent of parties can give juris- 
diction to a Court which it has not got. 
The law seems to be well settled that it 
cannot. InVishnu Sakharam Nagarkar 
“v. Krishna Rao Malhar (5), at p. 171, 
means otherwise, it must be taken to 

2. AIR. 1031 Mad 74f=T32T'ir64r^“l^MTd 

989 . 

3. AIR 102G Mad 3G3=49 Mad 7G2. 

•4. (1915) 47 10 G2. 

6, (1887) 11 Bom 153. 
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have been overruled by Ledgard v. 
Bull (6), the leading case on the subject. 
The same thing was laid down again by 
the Privy Council in Meenakshi v. Suh~ 
ramav aya (7) where their Lordships say 
that wffien a Judge has no jurisdiction 
over the subject-matter of a suit, parties 
cannot by their mutual consent convert 
it into a proper judicial process: see 
aLo remarks in Kidri Prasad v. K, B. 
Khosalar (8). In this connexion it may 
be noted that the Official Receiver is 
not even a Court but a mere executive 
officer: Nilamony Chowdry v. Durga 
Charan Chowdry (9). Ho is not en- 
titled to take evidence in an enquiry 
under S 53 though ordered to do so by 
the District Judge. Krishna Iyer v. 
Official Receiver^ Trichinopoly (10). It 
was held in that case that as the parties 
had consented te his taking evidence 
the irregularity was cured. That is 
quite different from saying that an order 
by him in an enquiry which he has no 
power to make, such as the present, will 
be validated by consent of parties 

So limited is the power of tho Officiall 
Receiver and so subject to interference 
that any person can ask the Court to 
modify or reverse a decision of the 
Official Receiver: Datta Ram v. Heoki 
Nardan (ll) followed in llaveli Shah v. 
Mt. Zahar ajan^ AIR 1932 Lah 84. The 
appellant relies on Ramchandra Rao v. 
Gurraju (12). There a father of a Hindu 
family with a son was adjudicated in- 
solvent on his own application. Tho 
Official Receiver proceeded to sell the 
family properties ,in spite of a protest 
by the son that he was not liable. The 
Official Receiver did not decide the claim 
of the son, but simply ordered that the 
son’s objection should be notified to tho 
bidders at the time of the sale. In ap- 
peal it was held that the Official Recei- 
ver should have investigated the son s 
liability before ordering sale, but that 
the son having failed to appeal under 

S. 68 the objection could not bo gone 
into. That case is clearly distinguish- 
able from the present. The question of 
the power of tho Official Receiver to sell 
an undivided son’s property for the in- 

6. ( 1887 ) 9 Airun = f8 lA 134=4 Sar 741 (PO). 

7. (1888) 11 Mad 2G = 14 lA 160 (PC). 

8. AIR 1923 Lah 425=75 IC 590. 

9. AIR 1919 Cal 965=46 IC 377. 

10. AIR 1925 Mad 381=75 IC 446. 

11. AIR 1920 Lah 361=68 10 6=1 Lah 307. 

12. AIR 1924 Mad 147=76 10 977. 
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'Solvent s debts is a difficult one. Ac- 
cording to that case the learned Judges 
'held that he could have gone into the 
question of the son’s liability and had 
-he found him liable could have sold his 
share but that he should not have sold 
dt without first determining the*question. 
His failure to determine this point first 
was clearly a mere irregularity in pro- 
cedure and not a case of acting with- 
out jurisdiction Consequently the son 
having failed to appeal under S 68, 
could not raise the point afterwards. 

It was attempted to be argued before 
ime that in the present case there was a 
mere irregularity in procedure. This 
cannot possibly be maintained. We have 
to deal, not with the order of remand 
by the Court which was competent to 
decide the matter, out with the decision 
of the Official Receiver who had no 
jurisdiction to decide the matter at all. 
Even as regards the remand order, to 
remand a matter for decision to a person 
who has no jurisdiction at all to decide 
it, is not in my opinion a mere irregu- 
larity. ^ However it is not necessary to 
determine that point. A faint sugges- 
tion was made before me that the par- 
ties are to be regarded as having made 
the Official Receiver an arbitrator, and 
a remark in Ledgardw . Bull (6) at p. 203 
is quoted where their Lordships after 
the sentence quoted above that when the 
Judge has no inherent jurisdiction over 
the subject-matter of the suit- the parties 
cannot hy their mutual consent convert 
it into a proper judicial process say: 

“ although they may constitute the Judge their 
arbiter and be bound by his decision on the 
merits when these are submitted to him.” 

This is not the case here, for the Court 
whose decision was sought under S. 4 
was not the Official Receiver. Arbitra- 
tion outside a suit is a fact to be es- 
tablished like anything else and pre- 
sumably, if proved in a case like the pre- 
sent, is then only useful if estoppel 
could be pleaded and there is no estoppel 
unless the other party has changed his 
position on the faith of the representa- 
tion. ^ It is much too late to go into any 
.[question of that sort now. It was the 
jurisdiction of the District Munsif that 
^^as challenged in the proceedings, and, 
in first appeal, to judge from the appeL 
iate order, none of the present legal 
points raised as to want of jurisdiction 
to try the case under S. 4 on account of 


the failure to appeal under S. 68 were 
even urged in arguing the appeal, let 
alone any thory of arbitration apart 
from Court. The appeal fails and is 
dismissed with costs. 

P.R.S./k.S. Ap'peal dismissed. 
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Walsh, J. 

N (xcliimutJiu CJiettiar — Appellant. 

V. 

Bamakkal — Respondent. 

Appeal No. 70 of 1929, Decided on 
31st January 1933. 

(a) Provincial Insolvency Act (1920), S. 75 

Court entertaining appeal 
which does not lie to it— Second appeal lies 
from its decision. 

If a District Judge entertains an appeal which 
does not lie to his Court, a second appeal lies 
against his decision. The appealabilit}' from such 
decision does not depend on the view taken by 
the lower appellate Court with regard to the com- 
petency of appeal before it: A/i? 1930 Pat and 
AIR 1931 Mad 471, ReJ.; 23 Mad 517, Difit. 280; 

/u^ u. j t , LP 477 0 2] 

(b) Hindu Law — Joint family — Sale by Offi- 
cial Receiver conveying only right, title and 
interest of insolvent father — Suit by minor 
sons for partition decreed before sale— Share 
of sons in property is not sold — Provincial 
Insolvency Act (1920), S. 28 (2). 

Where a sale deed executed by the Official Re- 
ceiver conveyed only the right, title and interest 
of the insolvent father in a Hindu joint family 
and the minor sons had obtained in a suit for 
partition a decree before such sale: 

Held: that the share of the sons in the pro- 
perty was not sold: AIR 1916 PC 220, Dist. 

, ^ C 2] 

(c) Provincial Insolvency Act (1920), Ss. 4 
and 5 Hindu joint family of father and 
minor sons — Insolvency of father and sale of 
insolvent s property by Official Receiver but 
without previous declaration under S. 4 as 
to liability of sons’ share— Partition suit by 
sons and decree — Son’s share found liable to 
father's mortgage debt — Official Receiver 
cannot apply for delivery of possession 
under S. 4 of son’s share but must file sepa- 
rate suit — Insolvency Court cannot execute 
civil Court’s decree. 


lu a partition suit by minor sons a decree was 
passed subject to the mortgage debt of their father. 
On the insolvency of the father, the Official Re- 
ceiver sold the insolvent’s property but without a 
previous declaration under 3. 4 as to liability of 
son’s share 

Held: that the Official Receiver could not apply 
under S. 4 for recovery of possession of sons', 
share but must file a separate suit for the same 
Held further: that the insolvency Court could 
not execute the decree of the civil Court and that 
the civil Court decree can be executed only by 
the Court which passed it or by some Court to 
which it had been transferred: AIR 1928 Mad 
736 (FB), Rel on; AIR 1932 Mad 381 and AIR 
1931 Mad 317, Ref. [P 480 0 2] 




470 Madras Nachimuthu v. Ramakkal (Walsh, J.) 1935 


(d) Provincial Insolvency Act (1920), Ss. 4 
and 5 — Execution powers of insolvency Court. 

'I’hniiL;li the insolvency Coiut has powers of 
execution under Ss. \ and 6, tlie procedure is 
on 1 V a n;i lonous to and not identical witli that 
under (). 21, Civil J». C.: All! lOM All 2G4, Jief. 

[P 470 C 1] 

Walrap S. Suhrennanya Ayyar — for 
Appellant. 

A,C. Sam path Ayyauyar and T. 7?. 
Sy nil rasa lyei — for Respondent. 

J udgment. — The appellant is a mort- 
fjagee Irorn a Hindu father of a joint 
family consisting of himself and his two 
minor sons. The father applied in I. P. 
No. 37 of 1923 of the District Court of 
Co imhatore to be adjudicated an insol- 
vent. The application was on 2l9t 
March 1923. It was transferred on 2()th 
March 1923 to the OHicial Receiver who 
was appointed interim receiver. The 
Oflicial Recei ver compounded with the ap- 
pellant who agreed *to relinquish his 
mortgage and have the properties sold 
free of encumbrance provided he was 
first satisfied out of the sale proceeds. 
The Ofiicial Receiver got him to reduce 
the interest also substantially, applied 
for permission to sell the property free 
of the mortgage and advertised it for 
sale for 2(5th April 1924. Then a suit 
was file! in the name of the minor sons 
for partition and an injunction was ob- 
tained restraining the Oflicial Receiver 
from proceeding with the sale. The Ofli- 
cial Receiver and the appellant wore 
made parties to the suit. The minor 
sons, represented by their mother as next 
friend, contended that the mortgage by 
the father in the appellant’s favour was 
for purposes not binding on them and 
therefore should not be recognized. The 
Court found that the mortgage w’as for 
paying off antecedent debts and other 
binding purposes. A preliminary decree 
was accordingly given on 24th Junol92G 
for partition of tlm entire family pro- 
perty subject to the encumbrance in 
favour of the appellant. The final do- 
cree was passed on lOtli August 1926. 
With that decree the injunction against 
the Oflicial Recei ver came to an end. He 
again applied to tlie insolvency Court for 
permission to sell the entire property in- 
cluding the son’s shares. He set out the 
advantages to the minors and pointed 
out the benefit to the estate by selling 
the property free of the mortgage. On 
this the District Court passed an order 
dated 3rd March 1927. The report of 


the Oflicial Receiver is there summed up 
as one 

“requesting that he may be permitted to hold a. 

sale of the insolvent’s property free of the mort- 
gage dated 1st June 1919 and to pay the mort- 
gagee the amount due out of the proceeds of sale 
as per reduced rate of interest.” 

The order is permitted.” It may be 
noted that what the Oflicial Receiver ac- 
tually asked permission to sell in his ap- 
plication was the whole of the suit pro- 
perties. It is unfortunate that the gist 
of his application in the order is stated 
as the Sale of the insolvent’s property” 
which creates some uncertainty as to 
what the Court really ordered to besold- 
The minor sons then presented a peti- 
tion to the Oflicial Receiver that their 
shares should be excluded from the sale. 
It was dismissed and the sale was held 
on 14th April 1927 and the properties- 
were purchased by the mortgagee. The 
minor sons then filed an appeal under 
S. 68, Provincial Inso) vency Act, against 
the order of the Oflicial Receiver. This- 
appeal was first filed in the District 
Court, but subsequently, jurisdiction 
having been extended to the Sub-Court, 
it came up for disposal before the Sub- 
ordinate Judge of Coimbatore. I may 
perhaps remark that this has unfortu- 
nately tended to increase the difliculties- 
of the case. The District Judge who 
sanctioned the sale in the order referred 
to above was Mr. Mackay and as noted 
above the application of the Oflicial Re- 
ceiver is not correctly set out in the ab- 
stract on which the order was passed. 
And Mr. Burn (now Burn, J.) who suc- 
ceeded ^Ir. Mackey had taken the view 
throughout w’hat was sold was only the- 
insolvent’s interest in the property. It- 
is contended before me that everybody 
understood that w’hat was sold was the 
whole property including the sons inte- 
rest and the view of the Subordinate 
Judge throughout is that the entire in- 
terest of both the father and the two 
sons was sold. 

When this appeal by the minor sons 
was transferred to the Subordinate 
Judge he dismissed it on the ground that 
as the debt has been found to be binding 
on the minors, the entire property could 
be sold. Against this decision the minor 
sons preferred an appeal to the District 
Court. The learned District Judge with- 
out calling on the respondent, the auc- 
tion purchaser (the present appellant)' 
dismissed the appeal on the ground that 
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the sale deed executed by the Official Receiver 
■expressly conveys to the purchaser only the right, 
title and interest of the insolvent himself and 
as It was executed after the insolvent’s sous had 

got a decree for partition of their shares it is 
•quite clear that the sale deed could not by anv 

stretch of the language or of the imagination be 
lield to convey the shares of his sous also.” 

As regards the request for a declara- 
tion that the sale by the Official Ee- 
■ceiver did not affect the sons’ shares he 
held there was no provision in the In- 
solvency Act for an application to the 
insolvency Court to declare the effect of 
a sale deed executed by the Official Ee- 
ceiver; and that as the appellants 
•were not aggrieved by the sale itself, 
there could be no appeal. This order 
adversely affected the present appellant 
the auction-purchaser. It was passed 
•without notice to him, and the sons and 
their mother had obstructed him, from 
taking possession. He therefore filed an 
application on 6th October 1927 des- 
cribed as being under S. 4 and S. 56 of 
the Act, to remove the obstruction. 

1 Qo ®-7 on 27th June 

hied a petition before the Subordi- 
nate Judge under S. 68 praying that the 
sale of the land should be set aside, 
ine^ two petitions were heard together 
y tho Subordinate Judge. The appeal 
by the minors was dismissed on the 
ground that mortgage deed had been 
held to be binding on the shares of the 
sons and the present appellant’s peti- 
tion was allowed. Against this decision 
an appeal was taken to the District 
Court but only by tho mother of the 
minors and in this appeal she did not 
describe herself as representing the 
minors. The learned District Judge held 
that the Official Eeceiver did not sell 
the shares of the minors so he had no 
power to deliver their shares to the 
vendee and that even if he had been 
able, on the date of the sale, to exercise 
the disposing power of the father with 
regard to the shares of the minors he 
cou not put tho appellant in possession 
by means of an application to the insol- 
vency ourt. He must have recourse to 
a separate suit He quoted Venkataram 
V. Chokkter (l) The appeal was accor- 
dingly allowed and against this, the 
auction-purchaser has preferred this 
second appeal. 

A preliminary objection is raised that 
this appeal does not lie becaus e the 

1. AIR 1928 Mad 531=109 I C 616=61 

567. 


Madras 477 


has found that 
was by way of a 
impliedly hold- 


learned District Judge 
the appellant’s remedy 
separate suit, therefore 
ing that S. 4 is not applicable and there 
IS no second appeal under S. 56 (vide 
io). The contention cannot I think 
be sustained. The petition was put in 
under S. 4 as well as under S. 56 in the 
Court of first instance which treated it 
as one under S. 4. The appellate Court 
entertained the appeal on this basis, 
lliough one of the two reasons which it 
gave for dismissing the application was 
that the appellant could not have pro- 
ceeded under S. 4 originally, yet its dis- 
cussion of the power of the Official Ee- 
ceiver to sell the sons’ shares was in- 
cornpetent, if the insolvency Court had 
no jurisdiction to decide the matter on 
the ground that no appeal lay. In any 
case the appealability of the order does 
not depend upon the view taken by the 
lower appellate Court with regard to the 
competency of the appeal before it. 
Earn Eatan Prasad v. Banarsi Lai (2) 

19 clear authority where it was held at 
p. 692 (of 9 PatX that if the District 
Judge entertains an appeal which does 
not lie to his Court, a second appeal lies' 
against his decision. I do not find that 
any of the cases quoted would render 
the present second appeal incompetent. 
Adinarayana Chettyv, NarasimhaChetty 
(3j was a case decided by the learned 
Chief Justice and myself where what 
was described as an order was really a 
decree. We held that it must be re- 
garded as a decree and therefore the 
remedy was by way of a second appeal. 

In that case we distinguished certain 
cases like that in Ahdur Eahiman Sahib 
V. Ganapathi Bhatta (4) where the Court 
passed an order which it had no power 
to pass but which was an appealable 
order against which an appeal would not 
be barred. In such a case we remarked 
that the question was whether or not by 
adoption of a wrong procedure by a 
Couit the litigant should be deprived of 
his remedy. I hold that the preliminary 
objection fails. 

I will now first deal with the first 
ground on which the learned District 
Judge dismissed the appeal, namely, that 
the Official Eeceiver did not sell the 

2. AIR 1930 Pat 280=122 I G 689=9 Pat 685. 

3. AIR 1931 Mad 471=132 I C 654=54 Mad 

337. 

4. (1900) 23 Mad 517=10 M L J 305. 
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sods’ shares to the purchaser and there- 
fore cannot deliver them. I have pointed 
out that a wrong summing up of the 
Oflicial Receiver’s original application 
itself was given at the head of the sale 
order and the fact that during the course 
of the proceedings the original insolvency 
power was transferred from the District 
Court to the Sub-Court and that the two 
Courts afterwards proceeded to take 
differing views as to what was sold has 
considerably increased the difiiculty in 
deciding this question. The dismissal 
of the petition of the sons to the Oflicial 
Receiver to exclude their shares no doubt 
shows that the Oflicial Receiver meant 
to sell what he had applied to sell, that 
is, the whole property including the 
sons’ shares. But as pointed out hy the 
learned District Judge though he may 
have meant to sell the entire property 
the sale deed executed by the Oflicial 
Receiver to the appellant conveys only 
“the right, title and interest of the in- 
solvent” in the property. Sripat Si^igh 
Dztgar v. Prodyot Kumar Tagore (5) is 
quoted for the appellant to show that 
in spite of this the sale may be regarded 
as that of the sons* interest also. But 
that case is clearly distinguishable. In 
view of a suit which was being brought 
at the time by the sons to have it de- 
clared that the debt was not binding 
upon them, the Court there allowed the 
sale to proceed stating that it was the 
right, title and interest of the father*' 
which was being sold but also stating at 
the time that these words could not have 
the effect of taking away the rights of 
either party. Subsequently, it was held 
that the debt was binding on the sons. 

The Privy Council held that their 
rights had been convoyed under the sale, 
in spite of the insertion of those words. 
That case differs from the present in two 
points: the liability of the sons in the 
present case had been found by the civil 
Court before the sale itself was hold and 
there was therefore no reason for putting 
in any limiting clause in the sale deed 
to meet the contingency of the sons’ 
shares not being hold liable; secondly, 
it appears in the case in Srij^at Singh 
Dugar v. Prodyot Kumar Tagore (5) that 
at the time of inserting the words the 
Court stated to the parties that they 
would not affect their future rights. I 

5. AIR 1 oTg 1“^ 2^^39~ fcTi^2=44 I A 1=44 
Cal 624 (P C). 
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am of opinion therefore that the learned 
District Judge is right in holding on the 
clear termsof the sale deed that the share 
of the sons in the property was not sold 
and so delivery cannot be given. How- ■ 
ever some other objections raised by the 
appellant against tbe validity of the 
appeal to the District Court itself have 
to be considered. The first of these is- 
that the minor sons were not parties to 
the appeal and therefore it was not 
maintainable and that tbe learned Dis- 
trict Judge was not entitled to discuss 
the question of the son’s position at all. 

It is certainly somewhat curious that in 
an appeal against the order on a petition 
put in by the minor sons, they should 
drop out in the appeal and that the ap- 
peal should be presented only by the 
mother apparently on her own behalf. 
However that may be, I think the ob- 
jection cannot be sustained. The peti- 
tion by the respondent to remove tbe 
obstruction which was heard at the same 
time as the petition by the sons and dis- 
posed of the order, says that for the reasons 
stated in I. A. 876/27 (that is the sons’ 
pel ir.ion) the respondents have no right 
to obstruct delivery to the petitioner. 

The appellant had stated in that peti- 
tion that he had been obstructed by the 
mother and the two minor sons and that 
these three persons had no business to 
do so against the decree of the civil 
Court. Having asked for the obstruc- 
tion by these three persons to be re- 
moved I think he cannot reasonably say 
that an appeal by one of them against 
that order which was virtually a joint 
one, with the order on the sons* petition 
is incompetent. In cases of this sort a 
person who is obstructed in taking 
possession must prove his title to posses- 
sion, and it can be objected to even by 
third party who is not in possession. 
This ground, viz., that the appeal to the 
District Court is incompetent therefore 
fails. The second objection rests on the 
argument that ’under S. 4, Provincial 
Insolvency Act, the Court which is asked 
to remove the obstruction is acting under 

O. 21, R. 98, Civil P. C., and that the 
order passed under this section is not 
appealable, the only remedy being by 

way of a separate suit. 

The respondent has argued that the 
power of the Court under S. 4 is confined 
to giving a declaration as to the rights 
of the parties and that it has no power 
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to carry it into execution. This must 
be done by the party taking the declara- 
tion to another Court. It is clear I think 
that the insolvency Court must ha' e 
some power to remove the obstruction of 
the sort indicated in S. 53. Such form 
is 1 think at best only analogous to the 

powers under O. 21, Civil P. C., as was 

held in Hashmat Bibi v. Bhagwan^ 
das (6), which was a decision under the 
old Code. For instance the insolvency 
Court has not got to attach the property 
in order to bring it to sale which it is 
required to do under O. 21, Civil P. C., 
and it can set aside sales (for reasons 
which are not permitted under that 
order). Again, the order of sale by the 
Official Receiver can be confirmed at 
once if there is no objection. Surely, if 
by some unexpected windfall the insol- 
vent is freed from debt and is put in 
possession of funds, it could not be with- 
in the power of the insolvency Court 
after the sale to the purchaser has been 
completed to cancel it by paying down 
the sale amount plus 5 per cent and 
costs. I merely mention these points 
to indicate that while conceding that 
the insolvency Court must have some 
powers of execution the procedure is only 

analogous to and not identical with that 
under O. 21. 

Now, with regard to the power of the 
insolvency Court to determine the liabi- 
lity as between the father and the son 
and the power to act on a petition to be 
put in possession by the purchaser from 
the Official Receiver, there is no doubt 
that Venkatram v. Ghokkier (7) has held 
that the Official Receiver is not entitled 
to apply under S. 4, Provincial Insol- 
vency Act, for delivery of possession of 
the property so far as the sons’ share is 
concerned. His remedy is there said to 
be by way of instituting a suit in the 
ordinary civil Courts. In that case 
Bamaswami Chettiar v. Bamaswami 
lyangar (8) was not followed though no 
doubt it is said in the judsment that 
some distinction can be made because 
there both the property of the sons and 
the property of the insolvent was in dis- 
pute. It has been argued before me that 
the series of cases subsequent to Bama- 
swaTYii Chettiar v. Bamaswami lyau- 
gar (8), referred to as placing the posi- 

6. AIR 1914 All 26 =24 1 C 752=8^11 65. 

7. AIR 1928 Mad 531=109 I C 516=61 Mad 667. 

8. AIR 1922 Mad 147=651 C 394=45 Mad 434.* 
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tion of the sons on a different footing 
from that of the father. Official Beceiver^ 
South Arcot v. Perumal Pillai (9) and 
Chittnmmal v. Ponnuswami Naicker{\^) 
do not really support the argument of 
Ramesam, J. Sitting as a single Judge- 
I cannot canvass snch arguments. I am. 
bound by the decision in Venkatram v. 
Ghokkier (?) relied on by the low'er ap! 
pellate Court provided it is applicable. 
But the distinction sought to be drawn, 
by the appellant between that case and. 
the present is this: In that case the pur- 
chaser from the Official Receiver pro- 
ceeded directly under S 4 to get delivery 

made to him by the Official Receive^’ 

and without getting any previous adjudi- 
cation by Court as to the liability of the 
son's share. In this case it is argued 
that the liability of the sons’ share foi? 
the mortgage debt had been already ad- 
judicated on. The insolvency Court had 
therefore power to proceed against the 
sons’ shares in execution. Now if tho 
insolvency Court had decided the liabi- 
lity of the sons, I should have felt that 
it would have raised very several diffi- 
cult questions. 

It has in fact been argued before me 
both that the insolvency Court has no 
jurisdiction to investigate a matter o5 
that sort, and even if it has, after decid- 
ing the matter it would have no power 
to. sell the sons’ share if liable in a case 
like the present where they had parti- 
tioned from their father. In Be, Bala^ 
swami Aiyar (ll), at p. 439, it was 
pointed out that the partition only de- 
prived the Official Receiver of one re- 
medy, that is by way of private sale^. 
but that he had still other remedies open 
viz. (1) to sue the sons for debts; {2) to 
make himself a party in the aciion and 
compel an adjudication on the binding 
nature of the creditor’s debts and ask 
the Court to discharge the binding debta 
and then divide the rest of the property; 

(3) possibly to proceed against the sons 
on a garnishee action provided that they 
fill that character, before the insolvency 
Court itself. 

Acting on this third possible remedy, 
it was held by a Bench in Bamchandr^. 
Aiyar v. Official Assignee, Madras (12)^ 

9. AIR 1924 Mad 887=79 I C 322. ' ' 

10. AIR 1926 Mad 363=92 I 0 573=49 Mad 762 

11. AIR 1928 Mad’736=112 I C 641=61 Mad 41*7* 
(FB). 

12. AIR 1931 Mad 317=131 1 C 481=64 Mad 789l 
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that the insolvency Court could go into 
the question of liabilities between the 
father and the sons and it was remarked 
obiter by Curgonven, J., that after such 
a declaration the Court has consequently 
the power to direct the sale of the sons’ 
share in the property. But in a later 
Bench case Kris]i7ia7nurthi v. Sundara- 
m nr thy (13), it was stated by Ramesam, J., 
who had in his judgment in He, Baln- 
swarni Aiyar (11), alluded to the possible 
course against the sons in the insolvency 
Court as garnishees that the procedure 
against the sons as garnishees is not pos- 
sible as the sons are not indebted to the 
father; and secondly, the Court should 
not decide this matter nor proceed to 
find the debt binding on the sons to sell 
their share. If, in the present case, the 
insolvency Court had passed the decision 
holding the sons liable for the debt 
I should have been inclined to ask for a 
reference to a Full Bench in view of the 
conflict between Bamachandraiyar v. 
Official Assignee of Madras (12) and 
Krishnamurthy v. Sundaramurthi (13). 
But 1 am saved discussing the matter at 
all and also a great many other further 
difficult points by the fact that the Court 
which found the sons liable for the mort- 
gage debt is not the insolvency Court, 
and that when the Oflicial Receiver pro- 
ceeded to sell the property ho was not 
executing a decree of the insolvency 
Court passed by it under S. 4. It is 
urged for the appellant that the Oflicial 
Receiver had in fact taken course No. 2 
referred to in Be, Balusivami Aiyar (ll), 
had made himself a party to the partition 
suit and could therefore as a result of 
the decree in that suit proceed to sell 
the property of the sons. It may be 
noted in the first place, that the sort of 
decree contemplated in Be, Baluswami 
Aiyar (ll) is that the binding debt 
should first be discharged and then the 
property divided. 

In the present case there has been no 
such decree asked for or obtained in the 
civil Court, the decree merely being that 
in the partition the sons’ share is also 
liable for the mortgage debt. Assuming, 
however that this can be taken, as a 
decree to first realize the mortgage debt 
[by sale of the properties and then effect 
the partition no case has been quoted to 
me to support the argument that the 
insolvency Court can proceed to execute 

13. AIR 1032 Mad 381=138 I 
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through the OfiBcial Receiver a decree of 
a civil Court. It seems clear to me that 
the insolvency Court could not execute 
such a decree, which must be executed 
by the Court which passed it, or by some 
Court to which it had transferred it. 
Therefore the case is in my opinion on all 
fours with in Be^ Balusivami Aiyar (11) 
and it is not open to me to canvass the 
correctness of that decision. So far as 
the insolvency Court is concerned this is 
a simple case of the Official Receiver 
selling the property without any previ- 
ous declaration having been made by 
the insolvency Court under S. 4, as to 
the liability of the sons’ share and the 
purchaser from the Official Receiver ap- 
plying to the Court to be put in posses- 
sion, The case directly falls under the 
decision in Be, Baluswami Aiyar (ll) 
and it is unnecessary to discuss the vari- 
ous questions which might arise had the 
insolvency Court itself decided in an 
inquiry under S. 4 as to the binding 
nature of the mortgage on the share of 
the sons. I hold therefore that the view 
which the lower appellate Court took in 
this matter is correct. 

The appellants appear to have, I am 
bound to say, very little merits in the 
matter. It is perfectly obvious that the 
sale by the Official Receiver, without 
the expenses of attachment and court- 
fees, and with the interest amount on 
the mortgage considerably reduced, is 
much more beneficial to the estate than 
for the mortgagee to file a suit on his 
mortgage on the basis of the decree in 
the partition suit and sell the property 
under a mortgage decree. As the learned* 
District Judge himself states: 

“It is quite possible as contended by the 
ned vakil for the contesting respondent that the 
obstruction to delivery and the suit for partition 
were voxatiously engineered by the insolverit 
himself. If that is the ease, it has to be ad- 
mitted that his scheme has so far been successful. 

I must howBver docido this appeal 
purely on the question of law and pro- 
cedure and following in Be, Baluswami 
Aiyar (ll) I dismiss this second appeal, 
but without costs in the circumstances. 
Leave to appellants to apply to the insol- 
vency Court to have the sale by the 
Official Receiver cancelled subject to the 
objections if any by the respondent 

allowed. • . 

r.R.S./K.s. Appeal dismissed. 
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BeasIjEy, C. J. and Bardswell, J. 

Sri Chidamharo Sivaprakasci Pan day a 
Sannadhi Averrjal — Plaintiff — Appel- 
lant. 


V. 

Manicham Pillai zaid aiiotlici — Def en- 
dian ts — Eesponclents. 

Letters Patent Appeal No. llo of 
1929, Decided on lith January 1933, 
against judgment of Sundaram Chetty, 

• J. 1.)/- 3rd S3i)ten]ber 1929, reperted in 
A, I. R. 1930 Mad. 422. 

H indu Lav/ — Religious endowment — Per- 
manent lease by head of mutt enures for his 
lifetime. 

The head of a mutt ir, not in the position of a 
trustee holding property vested in liim or in the 
religious institution for any specific purpose. If 
therefore the head of a mutt grants a- permanent 
lease, though it is one not for auv benefit or 
necessity of mutt, still the lease enuVes for the 
life-time of such le-sor and is not void ab initio. 
And hence a suit for posscs-ion by such lessoi- 
against the lessee who has committed no default 

• cannot be maintained : AIR 1922 PC 123 and 
AAPi, 1923 i C 175. Pel on ; ALP 1927 Mad S29 
nut ; AIR 1930 Mad 422. AJfir. 

[P 4S1 C 1, 2, P 4S2 C 1, 2] 

T.V, Bamanatka Ayyai — for Appel- 
lant. 

V , JBctlasuudara?)! for PespondGiits. 

Beasley, C. /.—This Letters Patent 
Appeal arises out of a suit filed by the 
plaintiff-appellant for the recovery of 
.possession of the plaint-mentioned mana 
together with arrears of rent from the 
•defendants to whose ancestor this site 
was granted by the plaintiff under a 
registered lease deed Ex. A dated 3rd 
•July 1891. The appellant’s case is ‘that 
he is the head of Sivaprakasa Swamigal 
Mutt, that the suit property which is 
•situated in Madapuram village belongs 
to the aforesaid mutfc and that it was 
leased out to the father of defendants 1 

• to 3 who took it for erecting a house 

• upon it for his occupation. The plain- 
tiff’s claim was resisted by the defen- 
•dants on several grounds. It was urged 
that the lease granted by the plaintiff 
was a permanent lease, that no default 
was made in the payment of rent, that 
the plaintiff’s suit was barred by limita- 
tion aiKl that in the case of eviction a 
■sum of Rs 1,000 should be paid as com- 
pensation for the house built on the suit 
site. The lower Courts found that the 
lease granted under E.x. A was a per- 
manent lease. The Subordinate Judge 

found tllclfc tllC p91IH3#D6nfc l08,S0 WclS DOt 

granted for any benefit or necessity of 
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the mutt: but, on a consideration of the) 
case law upon the point, he held that 
the lease in (luestion was good till the 
end of the plaintiff’s lifetime whatevei 
might ha the binding character of it so( 
far as the jJaintilii s successor was con- 
cerned. The Subordinate Judge there- 
fore^ dismissed the plaintiff’s suit, con- 
firming t-he decision of the first Court. 
On second appeal, Sundaram Chetty, J. 
upneld the view of the Subordinate 
Judge and dismissed the appeal. 

It is clear from tlic plaint that the 
claim was put forward in respect of this 
property as being the property with 
which the mutt vras generally endowed 
and therefore the position does not fall 
to bo considered from any otlier point of 
view. The position therefore is that 
the appellant, the head of the mutt, is 
not in the position cf a trustee holding 
property vested in him or in tlio religL 
ous institution for any specific ]'>urpose. 
He occupies the position of the head of 
a mutt, not tliat of a trusteo and our 
learned brother in second appeal 
rightly draws the distinction between 
the two classes of person. It is argued 
here that it is well settled that, though 
the head of a mutt may grant a lease of 
property of the mutt, he can only do so 
for his lifetime and that any alienation 
beyond his lifetime is invalid and, it is 
argued also, void ab initio. It is of 
course well-settled that the head of a 
mutt can grant a lease of the property 
of the mutt for his lifetime. In this 
case we are not dealing with an aliena- 
tion made by the predecessor of the 
plaintiff. It was the plaintiff himself 
who granted the lease and he granted a 
permanent lease. ^Yhat is the position? 

Is that lease at any rate valid for his 
lifetime or is he entitled during his 
lifetime to go behind what he has done 


and to have that lease declared invalid? 
It is worthy of note that except by in- 
ference even in this suit there is no 
claim for any such declaration. It seems 
to be merely a suit for possession but, 
in my opinion, even had there been cl 
claim in this suit or a claim put for- 
ward by the plaintiff to set aside his 
alienation, it must have failed. The 
whole question really turns upon what 
is the effect of an alienation by the head 
of a mutt beyond bis lifetime. 

What is to- happen to a permanent 
lease granted by the head of a mutt? It 
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is li 0 ]* 6 , ns bcf'')V0 stritcd, on b6- 

liilf of th© ivj'ipGl Innt tlint tho ctiGct is 
to render the whole lease void. It is 
argued that tho Court cannot separate 
the good part of tho lease from the bad 
part; and in support of this proposition 
a decisioT^ of tliis Court has been re- 
ferred to, viz., A)idala7n Jlamimanthu v. 
Pcrnri Kristahrahrnain (l). a decision of 
Kumaraswami Sastri, J., where lie held 
that an alienation made by a trustee of 
wakf property was void ab initio. What- 
ever may be tho position of a trustee of 
a wakf, w’e are not hero faced with that 
position at all. We are faced with an 
alienation made by tho head of a mutt 
and in my opinion, the decision referred 
to is of no application here; and even if 
it were, it is not a decision which I 
should bo inclined to follow much 
though I respect the decision of that 
very learned Judge. But in my opinion 
we are not called upon to say whether 
that decision was a correct one or not. 
It is perfectly clear to me as it was in- 
!deed to Sundaram Cbetty, J., that, if tho 
head of a mutt grants a permanent lease, 
ithe lease at least enures for his lifetime 
and is a valid one. This was what was 
meld in Vidya V aruilii v. Balusami 
\Ayyar (2), and it was there held amongst 
other things that the endowments of a 
Hindu mutt are not “conveyed in trust” 
nor is the head of a mutt “a trustee” 
with regard to them save as to any 
specific property proved to be in tho 
head for a specific and definite object. 
This case of course is very much in 
point in distinguishing tho position of a 
trustee and what ho does from the posi- 
tion of the head of a mutt. It was held 
also in that caso that where the head of a 
mutt has granted a permanent lease the 
lessee cannot claim adverse possession 
as against the grantor of that permanent 
lease although ditYorent considerations 
may arise when tho successor of the 
grantor comes upon tho field and ad- 
verse possession may at any rate bo 
obtained against him. Tho position is 
dealt with at p. B5i where the argument 
of the (luostion of limitation is con- 
sidered as follows: 

“That article (Art. 141) declare*? that fora 
suit for ‘possession of inimovahlc*propcrty of any 
interest therein not hereby (i c. by tile schedule) 
otherwise specially provided for’ the period of 

lT~-\ I'kToI? Mad SiU— I'C 346. 

2. AIR 1922 PC 123==G6 10 101=43 10 302 — 
44 Mad 831 (rC). 
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limitation is 12 years from the date when the 
possession of the defendant became adverse to 
the plaintiff. In view of the argument it is 
necessary to discover when, according to the 
plaintiff, his adverse possession began. Ho was 
let into possession by !Mahant No. 1 under a 
lease which purported to be a permanent* lease, 
but which under the law could enure only for 
tho grantor’s lifetime. According to the well- 
settled law of India (apart from the question of 
necessity which does not here arise) a Mahant 
is incompetent to create any^interest in respect, 
of the mutt property to enure beyond his life,”’ 

It was accordingly held that the' 
lessee as against Mahant No. 1 did nob 
acquire a title by adverse possession as- 
he was unable to prescribe against 
Mahant No. 1 who was, although pur- 
porting to grant a permanent lease,, 
granting a lease which was to enure only 
for his lifetime. This case was con- 
sidered in a more recent decision of the- 
Privy Council in Siihbaiya Pandaram v. 
Mahammad Mnstaplia Marcayar (3): 

“A further argument has been put forward to* 
the effect that the Statute of Limitation begins 
to run afresh as each now trustee succeeds to the- 
office, and in support of that view reliance is- 
placed on the case of Isw^r Shjiavi Chcitid Jiii 
V. Ham Kauai Ghoac (4) and on the caso of 
Vidyi Varuthi BaUnwauii Ayyar (2), but theso 
authorities do not assist the appellant. In 
each case they relate to the eflocb of an attempt 
on tho part of a trustee to dispose of tho pro- 
perty by a pormauent mukarari lease. This he- 
has no power to do though he is ab liberty to* 
dispose of it during tho period of his life and a 
grant made for a longer period is good bub good'- 
only to the extent of his own life interest.’’ 

In both these cases there is, in myopi-‘ 
nion, clear authority for the view taken* 
by Sundaram Chetty, J., that althoughj 
the' permanent lease was invalid it was 
good at least for the lifetime of the! 
plaintitf. For these reasons, I agree with; 
the judgment of Sundaram Chetty, J-.,i 
and dismiss this Letters Patent appeal 
with costs. 

Bardswell, J . — I agree- with my Lord, 
tho Chief Justice and have nothing to 

add. 

P . R . s. / K . s . 1 . 

^ \1R 192^ PC 176=60 lA 295=40 Mad 751 . 

4, (1911) 38 Cal 526=10 IC 093=3S lA 70 (PC). 
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^VALS^, J. 

Ilariharan Pattai — Appellant. 

V. 

Pachuvccttial Nctrayciiia Mciiou Res- 
pondent. , , , 

Appeal No. 14A of 1928. Decided oa 

Ist December 1932, against order of 
Rub- Judge, South Malabar,, D/- 3rd July 

1928. 


1933 


(a) Civil P. C. (1908), O. 21, R. 100— 

Purchase of property by decree-holder 
and confirination of sale— Application for 
possession of property by one of parties to 
suit under O. 21, R. 100-Alternative relief 
tor crops as party under S. 47, Civil P C 
cannot be entertained. ‘ ” 

A decree-holder purchased the property in 

auction and a puisne mortgagee of the same 

property who was impleaded in the suit failing 

to have the sale set aside filed an application 

under S. 21, R. 100, after the confirmation of the 

sale, for possession of the property. In the same 

application he applied for the alternative relief 

as regards crops as a party under S. 47, Civil 
P. C. : 

Held : that in the petition deliberately filed 
under O. 21, R. 100, the alternative prayer can- 
not be entertained. [P 483 C 2* P 484 C 

(b) Civil'P. C. (1908), S. 65— Purchaser in 

Court sale is entitled to property from date 
of sale and not from date of confirmation — 
Transfer of Property Act (1882), S. 8. 

Under S. 65, Civil P. C., and S. 8, T. P. Act, 
a purchaser in a Court sale is entitled to the 
property from the date of the sale and not from 
the date of the confirmation thereof : 40 Gal 89 

/ V ^ G 2] 

(c) Malabar Compensation for Tenants 
Improvements Act (1 of 1900), S. 10— Whe- 
ther compensation can be given for paddy 
crops — Quaere. 

compensation under the 
Malabar Tenancy Compensation Act can be 
given for paddy crops ; AIR 1914 Mad 226, 

, [P 484 C 2] 

H. G. Krishna Iyer — for Appellant. 

C. Unikonda Menon — for Respondent, 

J udgment. The appellant before me 
is the decree-holder. The decree-holder 
was the first mortgagee and defendants 
1 to^ 15, members of a joint Hindu 
family, were the mortgagors. Defen- 
dant 16 who is the respondent in this 
appeal, was impleaded as claiming to be 
a puisne mortgagee in possession. He 
put in a written statement, but remained 
ex parte and his mortgage was not re- 
cognized by that decree. The decree- 
holder obtained his final decree on 12th 
July 1924 and on 26th November 1925, 
applied for sale of the property in pur- 
suance of the final decree. The sale 
was not made subject to respondent’s 
mortgage. Defendant 15 with a view to 
e aying the execution went on filing 
various a^lications, but they were dis- 
missed. The sale was held on 23rd 

property was pur- 
chased by the decree-holder, the appel- 

defendant 16 filed 

^mV 1926 to have it set 

aside. The hearing of the petition was 
adjourned several times, one of the rea- 
sons being the petitioner’s supposed ill- 
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health and the Court finally ordered 
that no further adjournments would be 
Pjanted and that if his illness was 
likely to continue he must get himself 
examined on commission. Finally for 
default of appearance, his petition was 
dismissed and the sale was confirmed 
on 7th October 1926, the confirmation 
having been delayed by defendant 16 
foi about four months by various peti- 
tions. He then applied to have the 
order dismissing E. A. No. 797 of 1926 
set aside. Again, after a number of ad- 
journments obtained by him the peti- 
tion was dismissed on which he took up 
a first appeal and a second appeal to the 
High Court which were also dismissed. 
Tailing in all his proceedings he then 
put in an application under O. 21, 

R. 100, for possession of the property 

from the purchasing decree-holder. It 

is important to look at his prayers in 

this petition. They were three in num- 
ber : 

‘‘ (a) Directing re-delivery of all properties 
delivered under the sale certificate, along with 
the crops thereon for Kanni 1102 which are to 
be harvested through amin to the petitioner and 
if the Court finds that there is no reason for it, 
granting permission to the petitioner to harvest 
the same ; (b) directing the counter-petitioner 
not to harvest the remaining crops till the de- 
cision of this petition ; (c) directing the counter- 
petitioner to pay the aforesaid 450 paras of paddv 
in case he did not harvest, the remaining har- 
vests and 1,500 paras of paddy in case he should 
harvest the same and also the cost of this peti- 
tion with interest thereon to the petitioner.” 

It is perfectly obvious that he could 
not possibly get re-delivery of the pro- 
perty in an application as a partv under 

S. 47 in the teeth of the decree to which 
he had been a party under which the 
land has been sold and the sale to the 
decree-holder confirmed. There was 
therefoie no use coming forward with 
an application for delivery of possession 
under S. 47. The only section which 
talks about getting back possession in 
execution proceedings in such circum- 
stances is O. 21, R. 100, and he conse- 
quently tried to come under that sec- 
tion. When it was obvious that he 
could not possibly get re-delivery of the 
land he appears to have asked the Court 
that he might be given the alternative 
relief ^ regards crops as a party under 

D- C. The learned District 
Munsif has written an order with which 
I entirely agree. In that he states that 
he could not entertain it in that peti- 
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tiou which hah boon heliheratoly i)ub in 
to reco\or pfjssession under O. 21, 
li. IdO. He says : 

“ (>n tbi- j>rel iininary ground Ibis petition 
must fail and the petitionoi- may ac;itatc the 
other fpiestion if so .'fdvi-.cd in a properly framed 
petition or nia.y ;ivail of the proper remedy in 
such cases. *' 


lliat is tlie petition as re^tards some claim 
ior crops. The petitioner reiused to do 
this. In para. JO of the counter-alli- 
davit ho put in in C. M. P. No. lOfiO of 
1021) of this Court, he said that “ no 
question of amendment arises.” lie 
proceeded furtlier to appeal at^ainst the 
order of the District Munsif and again 
the ground raised in the appeal related 
to the recovery ot possession of the land: 
Vide grounds 3 and I in which he re- 
iterates his claim for possession. The 
lower appellate Court said that the 
point is nob seriously pressed before him. 
Of course, not l^ecause it was obviously 
not untenable. But the learned Subor- 
dinate Judge apparently, on the ground 
that there was an alternative prayer 
under S. 47, with regard to crops, thought 
that ho was entitled to the value of the 
crops at the time of the delivery and re- 
manded the petition to the District 
Munsif for fresh disposal. Against this 
the present appeal has been filed. 

As I said, I am entirely in agreement 
with tlie original order of the District 
Munsif that the execution petition hav- 
ing been primarily preferred under 
O. 21, R. 100, because that is the only 
section in the Code under which posses- 
sion of property can be given to anybody 
other than tl\e purchaser, appellant 
could not ask for a different and incon- 
sistent relief in that petition. In fact 
it is doubtful whether there was any 
alternative asked for by him. In his 
petition he asks in Cl. (a) that if the 
Court finds it impossible to re-deliver the 
land it should grant him permission to 
harvest, that an injunction should ho 
granted against tlio counter-petitioner 
not to harvest the remaining crops 
(Cl. h) and that in case the appellant 
should harvest he should ho directed to 
pay the damages thereof (Cl. c). The 
petitioner was given every chance by the 
learned District LIunsif for putting in a 
petition under S. 47 with regard to the 
cro]>s hut ho refused to do so. On the 
other hand he came to the High Court, 
said no amendment was necessary, and 
proceeded to fight out his preposterous 


claim to upset in execution proceedings 
the decree granted against him. So long 
as he stuck to O. 21, 11. 100, admittedly 
no appeal would lie and his api')eal peti- 
tion should have been rejected. The 
order of the learned Su])ordin<ate Judge 
must be set aside and the order of the 
]4istrict Munsif restored. As I feel no 
doubt that the respondent is not going 
to end his endeavours to harass the de- 
cree-holder, I think I may express an 
opinion here on some pure questions of 
law which may shorten future proceed-i 
ings. Under S. 65, Civil P. C., and S. 8,j 
T. r. Act, a purchaser in a Court sale isj 
entitled to the property from the datei 
of the sale and not from the date of 
the confirmation thereof : see decision'^ 
\n JjJiairani Ku7nar w Mathura PrasGcl 
Singh (1). 

1 may note that throughout the pro- 
ceedings of this petition the petitioner 
never put his claim to the pattern on the 
basis of compensation under the Mala- 
bar Tenancy Improvements Act. He 
put it on the ground that he was en- 
titled to hold the property. Even what 
is alleged to he his alternative claim to 
the crop is to the whole crop, not to 
three- fourths of it as would he the case 
if ho w'ere asking for the value of im- 
provements under the Malabar Tenancy 
Compensation Act. lie never mentions 
the ^Yord compensation. I do not pro- 
pose to discuss the question as to whe- 
ther compensation under that Act can, 
he given for paddy crops. One case is; 
relied on by the lower appellate Court, 
on the subject : Xarayaiia^i Navihudri- 
pad V. Krishna P attar (2). hut it was 
decided on the ground that principles in 
in S. 108, T. P. Act, were analogous to 
those applicable in a case of a tenancy 
terminable at an uncertain date. So 
that case does not decide the point whe- 
ther paddy crops are tenants improve- 
ments, and one of the learned Judges, 
Spencer, J., expressly doubts it. It may 
he noted also that S. 10, Malabar Com- 
pensation for Tenants Improvements 

Act, states that : ^ ^ ^ u 

“ tbo componsation to bo awarded sball bo 
tbreo-fourtbs of tbc sum which tbo trees or 
plants might rcascuablv bo oxpeotod ta realize it 
sold bv public auction to be cut and earned 

away.” 

If it is correct that the decree- boUier 
is onfcitlod to the land froinjhe date ot 

T: ( 1913 ) 210=39 ia 22s (rc). 

2. AIR 1914 Mild 225=22 I C 515. 
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the sale and not from the date of the 
conhrmation of sale, then even suppos- 
ing that the respondent is entitled to 
improvements it would only be for the 
value of the crop on that date which 
the respondent says was in one affidavit 
only about a month old. The value of 
the paddy crop one month old if har- 
vested and carried away would be noth- 
ing. The appeal is allowed with costs 

throughout. 

$ 

P.R.S./K..S. Appeal alloioed, 
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Walsh, J. 

Bavella Krislinamurthy — Petitioner* 

V. 

Yarlagadda Pitchayya and others — 
Opposite Parties. 

Civil Revn. Petns. Nos. 1389 and 1390 
of 1929, Decided on 11th January 1933, 
from order of Dist Munsif, Gudivada 
D - 22nd March 1929. 

(a) Civil P. C. (1908), S. 151 and 0.47, 

i"'Oismissal of suit— Each party allowed 
o bear his costs — Court mentioning as one 

of reasons in order as to costs, that in case 
decision of lower Court in another suit is 

^*8^ Court 

right of plaintiff to sue in former suit may 
be revived-Pl^nliff is not entitled to have 
sui s Other remedies open, relief 

^ cannot be granted. 

One it had two', wives. • He bequeathed his pro- 
perty to a minor son by. his first wife. Seeing that 
his second wife was pregnant he executed a codi- 
cil bequeathing his property to second wife and 
the unborn child. After his death, the will was 
presented for registration and on the objection 
of the first wife and her sons to the codicil, regis- 
tration was refused. The second wife brought a 
suit under S. 77, Registration Act, to have the 
codicil registered. After the death of i? his 
minor sons by the first wife brought suit on’ two 
promissory notes in favour of R. While these 
suits, to which the second ^Yife and her child 
were made parties, were pending, registration of 
the codicil was directed by the Court in the suit. 
On this the plaintiff in the promissory note suits 
admitting that he \vas not entitled to sue, had 
the suits dismissed. The Munsif allowed’ each 
party to bear his costs and as one of the reasons 
for such order mentioned that as an appeal had 

the order directing registration, 
tn rorrt plaintiff in the promissory notes 

^evive/Tf the. will may be 

Court reversed the order 
airectmg registration. The appeal in the Hiah 

which the codicil was 
aoreed to be lyalid and the debt due under the 

promissory notes were allotted to the plai^iffs 
who sued on thern before. They then filed pet - 
tious under S. 161, Civil P. C., to have origLal 
suits revived. On this date time for filini re- 
vision from the original order of dismissal had 
already expired: 

Held : that the suit did not revive as the rea- 
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^lunsif for ihc order as to co.^ts 
(lid not give plaintiff any right to revive the suits 
that the petition could bo ct^n.'^idered only asrevi- 
Sion petition and not as petition under S. 151 
that as the period .«pent in the proceedings 
111 appeal in the High Court from order direct- 
ing registration could not be excluded revision 
petition was barred by time. ' 

Held further: that even if the petitions were to 
be considered as under S. 151 they did not lie as 
petitioners had other remedies open to them and 
that as the debtors under promissory note were 
not parties to appeal in High Court, the com- 
promise cannot set aside the dismissal of the ^uU.s 
on promissory notes: AIR 1920 Had (HO {FBV 

225 ; 39 

1930 100, xiisf.; AIR 1923 

C 167, Rel on. j^p ^Qg q 2} 

(b) Civil P.C. (1908), O. 47, R. 1 — Dis- 
missal of suit— Review on ground of dis- 
covery of new and important matter— Such 
matter must be existing at date of decree. 

In order that a decree may be reviewed on the 
ground of discovery of new and important 
matter, such matter must have been in exis- 
tence at date of decree: 24 Had 1, Ref,\ C R P's 
Ao 5.^ G73 and 674 of 1928, Rel on. [P 487 C 2] 

Ct. Lakshmauna and G. Chandrasekhara 
oastri —for Petitioner. 

^ Ch. Raghava Rao for Opposite Par- 
ties. 

Judgment. One Ramaswami Mudali 
had married two wives. He divided 
with his sons by the first wife one of 
whom^ was a minor. This minor son 
was given his share with his father as 
guardian. Ramaswami Mudali went to 
Masulipatam for treatment and there 
made a will bequeathing his property to 
this minor son by his first wife. It is 
then said that seeing that his second 
wife was pregnant he executed a codicil 
bequeathing his property to his second 
wife and the unborn child. After his 
death the will was presented for regis- 
tration. The codicil was disputed by 
his fiist wife and her sons and registra- 
tion was refused. The second wife 
brought a suit under S. 77, Registration 
Act, to have the codicil registered. The 
Subordinate Judge directed registration 
of the codicil and on this an appeal was 
taken to the High Court. (A. S. No. 
415 of 1924). ^ After the death of Rama- 
swami Mudali his minor son by his first 
wife brought suits on two promissory 
notes executed by third parties in favour 
of Ramaswami Mudali. In those suits 
he made his brothers, the second "wife, 
and the female child, who had since been 
born to her, also parties. The female 
child was defendant 5. The debtor^ 
pleaded discharge. The suit to enforce 
registration was disposed of by the Sub- 
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Judge while these suits were pending. 
As a result of this, since the plaintiff 
admitted that under the judgment of the 
Subordinate Judge which supported the 
codicil he was not entitled to the am- 
ounts, the suits were dismissed. But the 
learned Additional District Munsif when 
he came to the matter of costs gave 
amongst other reasons for directing each 
party to hear his own costs, that as the 
plaintiff had hied an appeal to the High 
Court against the judgment of the Addi- 
tional Subordinate Judge his right to 
recover the said amounts on the basis of 
the will in his favour w’ould revive if the 
said judgment is reversed. In the High 
Court there was a settlement of the 
matter between the sons of first w’ife 
including the minor and also the second 
wife and her minor daughter, defendant 
5. There was a decree in term^ of the 
•compromise. It was agreed that the 
codicil was not valid. At the same time 
the terms of the will w’ere departed 
from and a fresh arrangement made. 
Under this compromise the debts under 
the two promissory notes w'hich had 
been sued upon w'ere allotted to the 
minor son by the first wdfe who had 
brought the suits. He thereupon filed 
petition under S. I5I, Civil P. C., to 
have the suits revived. These petitions 
were dismissed and it is against these 
orders that the present revision petitions 
.are filed. 

Tlie learned District Munsif who dis- 
missed the petitions w'as 'not the same 
officer who passed the order dismissing 
the suits. Ho gave as one of his rea- 
sons for refusing the request that defen- 
dant ~), who is the i)or3on to benefit un- 
der the codicil, was not a party to the 
compromise or the litigation in the High 
Court. That remark is not quite correot. 
Defendant o was certainly not a party to 
that litigation ijocause the suit was in- 
stituted by her mother before she had 
Ijeen l)orn. But slie was a party to the 
compromise as represented l)y aguardian. 
He also treated tiie petitions w'hich had 
been filed in September 1028, while the 
judgment and decree of the High Court 
had been obtained on 10th Ai)ril 1928, 
as review petitions and held that the 
time necessary for obtaining copies of the 
High Court’s judgment and decree could 
not bo deducted in computing limitation. 
He considered also the main contention 
Avhicli is put boforo mo, namely, that the 


suits should be considered to be still 
pending, and repelled it. 

It is necessary to note exactly the 
circumstances under which the suits 
were dismissed and the order i)as3ed 
dismissing them. The following issues 
were framed in the two suits: 

0. S. No. 78 of 1924.— 1. Is the plain- 
tifi' entitled to the suit amount? 2, Is 
the suit maintainable without produc- 
tion of succession certificate ? 3. Is de- 

fendant 4 a necessary party? 4. Is the 
payment of Es. 500, pleaded by defen- 
dant, true ? 5. To what relief? 

0. S. No, 128 of 1924. — 1. Whether 
plaintiff is entitled to sue? 2. Whether 
suit is bad without the succession cer- 
tificate ? 3. Whether defendant 1 is not 

liable for costs? 4. Whether the dis- 
charge pleaded is true? 5. What 'relief 
is the plaintiff’ entitled to? 

The rest of the judgment may be 
quoted in full. 

“Issue 1 in both the suits: The suit pro-notes 
were executed in favour of the plaintiffs’ de- 
ceased father. The plaintiff seeks to recover the 
amounts of the suit pro-notes as a legatee of the 
said amounts under the will of his deceased 
father. It is admitted by both parties that plain- 
tiff i.s not entitled to the suit amounts as under 
the judgment of the Additional Subordinate 
Judge of Masulipatam in 0. S. Ko. 22 of 1921 
(Ex. I) a codicil purporting to have been exe- 
cuted !)>' plaintiff's deceased father and ‘revoking 
the will in plaintiff’s favour has been found to 
be true and genuine and as under the said codicil 
defendant 5 is entitled to the suit amounts. I 
therefore find on issue I that the plaintiff is not 
entitled to rcoovor the suit auiounts. Issues 2 to 
4 in i'oth the suits: In view of my finding on 
issue 1, these issues do not arise for consideration. 
Issue 5: In the result, I dismisss the plaintiff’s 
suits. As thesuitshavo not boon dismissed as 
result of a decision on the merits of the case, as 
plaintiff has filed an appeal to the High Court 
jigain^^t the judgment of the Additional Subordi- 
nate Judge of Masulipatam in O. S. No. 22 of 
1924, and as his right to recover the suit amounts 
on the basis of the will in his favour would re- 
vive if the said judgment is reversed, I think it 
fair and proper to direct each party to bear his 
own costs of these suits.” 

The learned District IMunsif is clearly 
right in holding that the suits were noG 
pending and in fact he has put the case 
too highly for the petitioner when he 
says that 

“in the portion of the judgment relating to costs 
it is stated a> a maltcr of course the plaintiff 
may apply for restoring these suits if another 
suit in the Subordinate Judge’s Court, which then 
stood decided agaiust the plaintiff, was subse- 
(juontly decided on appeal in plaintiff’s favour,” 

There is no such permission given ini 
the judgment or order as to costs. The 
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jremark about the revival of plaiutiff’s 
jrights is simply mentioned as one of 
j throe reasons for directing each party to 
bear his own costs. The other two 
•reasons are stated to be that the suits 
not been dismissed as a result of a 
decision on the merits in the cases and 
tnat the plaintiff had hied an appeal to 
'the High Court a gainst the judgment of 
-the Additional Subordinate Judge. The 
second reason is of course merely a part 
of the third reason which follow^s it. 
.|The statement that the suits were not 
, dismissed as a result of a decision on the 
I'merits of the case is, I think, a somew'hat 
loose phrase of which the plaintiff can- 
not take advantage. It will be seen that 
for the purposes of the cases at least the 
.plaintiff chose to admit the decision 
•against him in O. S. No. 22 of 1924 as 
•'binding. That decision was not res 
/judicata with regard to the suits on the 
XU’omissory notes and it was perfectly 
open to him to have asked the Court to 
•raise and decide in the pro-note suits 
the important matter as to the genuine- 
-ness and validity of the codicil. The 
'irlaintiff having, if only for the purposes 
di the cases, admitted the correctness of 
'ohat decision, the Court had no oi^tion 
but to dismiss the suits and such a dis- 
missal was one on the merits. I think 
•the learned District Munsif really meant 
that the suits had been allowed to be 
dismissed without contest by the plain- 
'tiff, which would have been an equally 
good reason for the order as to costs. 
There is no sort of proviso that the suits 
will be revived if the plaintiff succeeds 
in the appeal in the High Court. The 
•expression of opinion that they will re- 
vive is a pure obiter dictum introduced 
■solely in considering the matter as to 
costs. 

Although therefore the x^stitions were 
;in form under S. 15 L of the Code, 
and it is still argued before me that that 
was the correct section, I agree that they 
I must be taken to have been revision pe- 
.titions. As such, it is not disputed that 
jtiiGy were out of time since the period 
j^quisite for obtaining copies of the 
.kiigh Court s judgment and decree could 
inot be deducted. I may also perhaps 
note another obstacle in the way of al- 
lowing revision, a reason which has been 
• mentioned in a judgment by Cur^^en- 
ven, J., in C. ii. Ps. Kos. G73 and 674 of 
1 1928 quoted in another connexion in 


this case, i. e., that under the decision 
of the Privy Council in Kotaghiri Ven- 
hatasuhhamvia Bao v. Venkataraina 
Row (l) the new and important matter' 
contemplated by O. 47, E. 1, Civil P. C.,1 
must be something which existed at thej 
date of the decree. The learned Judge 
has there no doubt noted a case in- 
Maung Kyaic v. Ko Aye (2), which he 
says has contrived to reconcile with the 
Privy Council ruling the grant of review^ 
in circumstances something like the pre- 
sent but the learned Judge notes that a 
contrary view has been taken by Kurnara- 
swami Sastri, J., in G. Venlcamma v. G. 
Ranga Rao (3), and since the Subordi- 
nate Judge with whom he was dealing 
in that civil revision petition guided 
himself by these decisions, which were 
not dissented from, he was not prepared 
to interfere. Anyhow' it is not disputed 
before me on the question of limitation 
that the i^etitions must fail regarded as 
revision petitions. 

Assuming that the petitions can be 
regarded as under S. 151 of the Code, 
the followdng cases have been quoted in 
favour of the petitioner Raviesliwar 
Dayal v. Gurif, Saliai (4), by the Judi- 
cial Commissioner, Oudh, Kalyan Singh 
V. Ramgolam Singh (5), NeJci v. Chhajjtc 
Ram (6), Miihammad Shafi v. Chedu, 

A. I, R. 1930 All. 100, and Bhagwan 
Dayal v. Param Snkh Das (7). The first 
is of no authority in this Court, and the 
facts there w'ere different. It w’as a suit 
for pra-emxffion and the iffaintiff at the 
time had no share in the property. Con- 
sequently his suit w'as dismissed with 
the following order: 

“At this moment the plain tiff owns no share 
and cannot therefore sue for x^-e-emption. If 
his ax^peal is accepted he may apply for revival 
of the suit if so advised.” 

The Court held that this w'as not a 

proper order to be x^^'tssed and that the 

suit should have been kept x'^snding but 

it W'as not prepared to say that it was 

an illegal order. It had to construe 

w'hat the Court meant by the order and 

ic held that the ordar reviving tlie suit 

was not without jurisdiction under 

S. 151 of the Code. As pointed out- 
above, there is no order here that the) 

T. (rodll^I Mad l=-27TXT9'r [ P"Cb 
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suit can be revived. Moreover, it has 
to 1)0 noted that the Allahal)arl High 
Court, which the Oudh . judicial Com- 
missioner had to follow, has taken a 
more extended view of the powers of 
tlio Court under S. 151 tlian has been 
taken by our High- Court: vide in 
y cr/avoi i V. Xaraya ua li€(hl i (8), where 
this High Court liolds that where there 
is a specific provision for restoring an 
ex parte decree under 0. D, 11. 13, it is 
not legitimate to invoke the inherent 
powers of the Court under S. 151. The 
reasoning would appear to apply with 
still greater force where the dismissal of 
the suit has not been ex parte as here. 
Kaljian Singh v. liaingolam Singh (5), 
is a very peculiar case, and there was 
a deiinito reservation of the right of 

revival. A remark in that case that: 

“it is tliO duty of tho .Iiulgc to try tlic case set 
down for trial 'before him and the failure of the 
Court to decide a case aft»*r submission cannot 
be permitted to defeat the substantive right of 
the litiganJ,” 

is relied on. It has, I consider, no 
application to the present case. For, 
as pointed out above, once the plaintitt 
chose to admit for purposes of tho cases 
the correctness of the judgment of the 
Subordinate Judge with regard to tho 
codicil, the Court had no option hut to 
dismiss his suits on tho promissory 
notes. Neki v. Chhajjn Rain (h) is not 
parallel to tho present case because the 
only order passed in tho matter had 
been *‘No orders necessary, ’ and quite 
clearly under the circumstances, the 
application for leave to appeal to the 
Privy Council was revived. Bhagican 
Jji/ai V. Paiavi SukJi Das (7) is a case 
where a minor had not been properly 
represented. M2iha7nnia(l Shnfi y . Chedn^ 
A, 1. R, 1930 All. 100, is a very peculiar 
case and quite different from the pre- 
sent. As noted above, Allahabad inter- 
prets S. 151 in a more liberal w’ay than 
does Madras. Khajooroonissa v. RoiosJian 
Jehan (9) has no application. It related 
to sotting aside compromise on the 
ground of fraud, and fraud will vitiate 
the most solemn acts of a Court. 

Tho plaintiff in tho present suits 
could have either (as observed above) 
talcen an issue in tho suits on the pro- 
missory notes with regard to tho codicil 
or he could have asked the Court to 
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keep the suits pending until the appeal 
in tlie High Court was decided, or be- 
could have appealed against the decrees- 
and asked that those appeals in tho 
High Court he kept pending till the 
appeal with regard to tlie codicil was- 
decided. Finally he might have come 
l)y way of revision. He did not take 
any one of the lirst three courses and 
he dees not profess to have taken the 
fourth. But if the petitions are to be| 
regarded as for revision, for the reasons 
pointed out above, they must fail. There: 
can be no question that the obiter dic-i 
turn of tho learned District Munsif that, 
the plaintill's right to recover the suit. 

amounts on the -basis of the will in his' 

» 

favour would revive if the judgment oi> 
the Subordinate Judge’s Court is re- 
versed, if by this ho meant that the 
right to sue would revive, is incorrect. 
The alleged debtors under the notes^ 
w^ere not parties to the suit before the. 
Subordinate Judge and tlie decision in- 
that suit could not possibly operate 
automatically to set aside the decrees^ 
dismissing tho suits against them.. 
Authority for this proposition is lo be, 
found in Naganna v. VenkatappaijyailO)' 
(a Privy Council case) in which Shaina- 
Pursad Roy v. linrro Pnrshad Roy (ll) 
is distinguished. In this connexion I 
would refer again to the judgment of 
Curgenven, .1., in C. B. Ps. Nos. 073 
and 071 of 199^. That was a stronger 
case for allow’ing revival than tho pre- 
sent; because tho two suits, one of 
which had been taken in appeal and the- 
other not, had been tried together by 
consent of parties. The petitioner there- 
preferred an appeal to the High Court 
against one decree but not against the- 
other and sought to have the decree- 
in the suit in which she had not ap- 
pealed altered by application to the 
trial Court. With respect I adopt the- 
language of my learned brother when 
he says that: 

“the contention involves the genov.d propoj^i- 
tion that the lintling in one suit may operalo se- 
as autoinaticallv to snpersoilo a finding in a 
contrary sense in another between the same- 

parties.” 

(in the present case the parties are not 
even tho same) as the decree is based 
upon that finding so that it is not 
necessary to follow the ordin^r^cmirse- 

10. AIR 1923 PC 107=70 1 C 594=50 1 A 301=^ 
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of obtaining a reversal of the decrees on 
appeal. He then relies on the Privy 
Council decision cited above to refute 
this contention. It is true that in the 
present case the plaintiff might have 
been misled by the obiter dictum of the 
Judge of the trial Court in giving direc- 
tion as to costs; but it is also quite 
possible that he was induced not to 
appeal against the decrees in the pro- 
missory note suits as it would be less 
expensive to try and get them revived 
if he succeeded in the appeal on the 
other suit. In any case, it is perfectly 
clear that the Court gave him no pro- 
mise that the suits would be revived 
and that the remark was made solely as 
one reason justifying order as regards 
costs. I may also add that, in my opi- 
nion, the learned District Munsif in dis- 
missing this application is correct in 
noting the fact that defendant o is not 
a party to the decree passed by the 
High Court. It would therefore appear 
that she is still at liberty to assert her 
own rights under the codicil as against 
the debtor respondents, in the sense 
that the compromise decree is not execu- 
table against her. It is no doubt argued 
that any suit by her will be barred by 
limitation but such a consideration is, I 
think, insufficient to remove the objec-. 
tions which the alleged debtors under 
the promissory notes raise to the revival 
of these suits on the strength of a 
decree to which defendant 5 was not a 
party. I consider that the petitions 
were rightly dismissed and that there is 
no ground for interference. The revi- 
sion petitions are dismissed with costs. 
(In C.R.P. No. 1390 of 1929). 

p.p.S./k.S. • Petitions dismissed. 


^ A. I. R. 1933 Madras 489 

Special Bench 

Beaslf.y, C. J., Cornish and 
Bardsv/ell, JJ. 

Madras Provincial Co-operative Bank, 
Bid, Assessees — Petitioners. 

(^mmissioner of Income-tax, Madras 
— Opposite Party. 

Original Petn. No. 44 of 1932, Decided 
on oth January 1933. 

* (a) Income-tax Act (1922), Ss. 8 and 10 

Notification dated 25th August 1925 In- 

terest from securities is not included therein. 

The interest derived by a Co-operative Bank 
from its investments in Government securities 
is not to be regarded as part of the profits of its 


ousine.^s qua >ik1i Bank. The exemption from 
income-tax given by the Notification of Govern- 
ment of India rlatcci 25tli August 1925 is to the 
piofits made by the Banlc from its business of a 
LO'Operati ve Bank. Tlie mere fact that the bye- 
laws of the Ir^ocieiy were amended on 21st Decem- 
ber 1929, by the inclusnm of objcci 3 to bve*la\v 
No. 1, naiiicly, to purch;i.-o and sell Govern- 
ment Pronrlssoi-y Notes,'’ would not afTeet the 
piactiee since 1904 to tax such interest under 
b. S. The notific.iiion did not alter that prac- 
tice: A. J. B. 1929 JJaJ, 3S7 (FB), Bel. on.; 
Norwich Union Fire I nsnra.nce v. Magee, (189G) 
3 T. C. 457 and Liverpool a?id London Globe 
Insurance Coy. v. Lennclt, (1913) A. C.610, D%st. 

, LP490 C 1, 2; P 492 G 1, 2] 

(b) Income-tax Act (1922), S. 10— Exemp- 
tion -Burden of proof is on assessee. 

When an assessee is under a section of the 
Income-tax Act assessable to income-tax, it is for 
that person to sho\v that he has been exemj^ted. 

/ X , . LP 490 C 2] 

\C^ lnt 0 rpr 0 tfttiori of St^tut^s — Succ 0 ssiv 0 

Acts — Continuous practice followed — Inten- 
tion of legislat ure is to confirm that practice. 

When legislation follows a continuous practice- 
and repeats the very words on which that prac- 
tice was founded, it may fairly be inferred that 
the Legislature in re-enacting the statute in- 
tended those words to be understood in their 
received meaning. 

M. Suhbaroya Aiyar — for Petitionors. 

M, Patanjali Sastri — for Opposite- 
Party. 

Beasley^ C. J , — The question referred’ 
to us is as follows: 


“Whether on the finding that investment in 
Government Securities forms a necessary part of 
the business of the assessee, the sumof Rs. 56,810, 
forms the ‘profits of any Co-operative Society’ 
within the meaning of the Notification of the- 
Government of India, dated 25th August 1925.” 

The Notification referred to exempts 
from income-tax. 

“The profits of any Co-operative Society other 
than the Sanikatta Salt Owners’ Society "in the- 
Bombay Presidency for the time being registered 
under the Co-operative Societies Act, 1912 (2 of 
1912) or the dividends or other payments re- 
ceived by the members of any such society on 
account of profits.” 

The assessees invest large sums I’e- 
ceived by them in Government Securi- 
ties and the income derived from such 
investments has been assessed to income- 
tax, The main objects of the Society, as 
set out in its bye-laws, are: (l) to collect 
funds for financing Co-operative Socie- 
ties, (2) to serve as the Provincial Apex 
Bank for the province of Madras, (3) to 
purchase and sell Government Promis- 
sory Notes, and (4) to carry on general 
business of banking not repugnant to the 
provisions of the Co-operative Societies 
Act and the rules framed thereunder for 
the time being in force. The Society 
derives its income (l) from interest on. 
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the loans and advances made maialy to 
Central Banks and depositors, (il) from 
interest on investments in Government 
Securities, (3) from interest on deposits, 
and (4) from commission and fees. The 
money u^ed to purchase Government 
Promissory notes i ^ tiie money collected 
by the Society in excess of the money 
required to iuiance Central Banks ?md 
depositors. The assessees claim that the 
ilividends received from investments in 
Government Securities are the profits of 
oha Society and are, therefore, under 
lIio Government of India Notification 
exempt from payment uf income-tax. 
This claim is based upon tlie contention 
that the purciiase and sale of Govern- 
ment Promissory notes is part of the 
•business of the Societv and that the 
Assistant Commissioner of Income-tax 
has found that such investment is a 
necessary part of the Ijiisiness of the 
Society. The bye-laws of the Society 
were amended on 2ist December 1929, by 
the inclusion of object 3 to bye-law 
No. 1, namely, “to purchase and soli 
Government Promissory notes,’"' It is 
argued that tlie purchase and sale of 
Government Proniissorv notes there- 
fore is a part of the business of the as- 
sessoG and that tlie profits derived from 
such purchase and sale are the prollts of 
.tho Society. 

With regard to this argument, the in- 
terest derived from such securities must, 
of course, he taken as an item of receipt 
in arriving at the Society’s profits and 
gains from the business, Init it does not 
however follow fi’om this that tho in- 
terest is a i)rolit of tho Society. It is 
contended Ijy the Commissioi\er ot In- 
come-tax tlnit interest on Government 
securities lias always to ho taxed under 
S. B, Income-tax Act, whereas the protits 
of a l)usiness have always to bo taxed 
under S. 10 of tho .Vet, and that it is the 
latter prolits alone that are exempt 
under the notification. The Income-tax 
Act in S. () states the heads of income 
chargeable to income-tax as follows: 
1. Salaries; 2. Interest on Securities; 
o. Property; 4. Business; o. Professional 
earnings; 0. Other sources. 

In respect of these tlm tax is payal)le 
on (i) under S. 7 on (ii) under S. B, on 
(iii) under S. 9, on (iv) under S. K), on 
(v) under S. 11 and on (vi) under S. 12. 
‘Thus all tho six sources of income are 
dealt with by separate sections. S. B, 


as before. rnenbionecl, provides for the 
taxation of “interest on securities'’ and 
there is no other section which does; 
and it has been the custom ever since 
1904, when the exemption of profits 
similar to those contained in the Govern- 
ment notification came into force, to in- 
terpret the exemption as it has been in 
this instance; and it is argued that the 
observations of Lord Macnaghten in 
Coviviissioners for Special Purposes of 
Incorue-tax v. Pevisel (l), at p. 591 bear 
usefully upon this case. They are as 
follows: 

“I cannot help reminding your Lordships, in 
conclusion, that the lucomo-tax Act is not a 
btitute which wa.s passed onco for all. It has 
expired, and been revived, and re-cuacled over 
and O’, er ag.iin; every revival and rc-onactment 
is a new Act. It is impos.'^iblc to suppose that on 
cverv occasion the Legislature can have been 
ign.jrant of the manner in which the tax was 
being administered by a department of tho State 
under the guidance of their Legal advisers, espe- 
cially when the practice was fully laid before 
l^lrhameut in the correspondence to which 1 have 
referred ^Charities,” 18G5). It seems to mo that 
an argument in favour of the respondent might 
have been fcuindcd on this, view of the case. Tho 
point, of cour-c, i- not th.it a continuous prac- 
tice following Icgi'^lation interpret.'' the mind of 
llio Logiq.iture, but that when you find legisla- 
tion following a coalinuou.-' practice and repeat- 
ing the verv v.ords on which that practice \n‘ as 
founded, it may perhaps fairly bo inferred that 
the T.cgislature in rc-enacting the statute in- 
tended thOiO words to he under.stood in their 
received me.uiing. And perhaps it might he 
argued that the inference grew stronger with 
each succe--ivc re-enactnicnt.” 

There is Dothing now in tho exemp- 
tion contained in the Government uoti- 
ficiticn. For years, the practice has 
been to interpret “profits as not includ- 
ing interest on Governraont securities. 
Since 1904 such interest has always been 
taxed under S. B and it is difficult toj 
imagine that Government's latest noti-^ 
tication was intended to alter that prac-j 
tice. When an assossce is under a soc-’ 
tion of tho Income-tax Act assessable to. 
income-tax it is for that person to show' 
that ho has been exempted; and in my 
view, the assessees hero have 1 ailed to 
show that it was the intention of Govorn- 
inent to exempt such interest. The mere 
fact that tho hyo-laws of Iho Society havei 
recently boon amended in.\king tho 
chaso and sale of Govornmont Proinis-^ 
sory notes ono of its main objocts doeSj 
not, in my viow, alter tho position. ^ Itl 
is conceded that for years this Society 

1. (ISOl) A C 631=65 LT 021=55 J T S05* 
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'has, evon in the absence of such a bye- 
law, been investing its surplus collec- 
tions in Government Securities and that 
^he interest received has been assessed 
’to income-tax. An attempt was made 
Tecently by this Society to challenge that 
position in Commissioner of Income-tax 
V. Madras Central Urban Bank (‘i). 
There the meaning of the same notifica- 
tion had to be considered by a Full Bench 
of which I was myself a member. In 
that case, under orders of Government 
the Society was bound to keep 40 per 
'Oent of its total liability' under call de- 
posits in a liquid or fluid form and in- 
stead of keeping these fluid assets in 
their safe or till it kept them in as 
nearly a fluid form as possible in Gov- 
'Ornment securities upon which as in the 
present case they received interest. It 
was claimed by' the society that this was 
a part of the business of the Bank and 
'that unless this interest was received the 
a/ctivities of the Bank would be seri- 
ously handicapped — exactly' the same 
•contention has been put forward here — ’ 
and it was held that this investment in 
'Government securities was not a part of 
the business of the Bank but that such 
•investment fell under S. 8 of the Act. 
an the course of the judgment reference 
Is made to some English decisions, two 
of which were relied upon here by Mr. 
Subbaroya Aiy'ar for the assessees, viz., 
J^urioich Union Fire Insurance v. 
Magee (3) and Liverpool and London 
Uilobe Insurance Co, v. Bennett (4h 

In the former case the company^ be- 
sides carrying on business in the United 
Kingdom carried on business in America 
^and elsewhere. The laws of the United 
States in reference to the carrying on of 
insuiance business there required the 
miaintenance of a reserve fund there and 
in order to prov'ide that reserve fund in- 


•vesuments were made and interest ear 
•ed. It was clear that tlie business 
.msurance could not be carried on 
-America without those investments i 
ing made there and it followed that t 
interest on these investments necess 
auly made for the purpose of the tra 
was part of the gains of that trade. 
;jip pears froni the judgment in tVipf. 
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company' did not invest in those foreign 
securities for the sake of investment or 
for the sake of making profit by those 
investments hut for the sake of having- 
fund invested in America to answer the 
requirements of the American law. In 
the latter case the company' carried on 
business at home and abroad. As in the 
former case by' the lawsiof certain of the 
foreign countries in which it conducted 
its business the company' ^Yas required 
to deposit with the Government of tliose 
countries certain sums of money' and to 
invest those sums in accordance w'iththe 
local laws. The company' also volun- 
tarily invested certain other sums. It 
was held that interest on both classes 
of investments w'as assessable as being 
part of the business. As is observed in 
the judgment of the Full Bench, Hamil- 
ton, J., held that the voluntary invest- 
ments w'ere not for the sake of invest- 
ments but for the sake of having a fund 
abroad readily realisable to meet the 
liabilities of their business and that the 
making of the investments was just 
as much part of their mode of con- 
ducting the business as the taking of 
risks and in the event of the current ac- 
count at the Bank being insufficient to 
meet the liabilities all the investment 
funds might have to be called upon at 
some time or other. The object of the 
investment was to extend the business,* 
so the making of them was part of the 
business. This the Full Bench held 
clearly'' distinguished Liverpool and 
London Globe Insurance Co. v. Bennett 
(4), from the case l^efore them. The 
Full Bench judgment goes on as fellows: 

“ It seems to me impossible, at le.ist without a 
gi'eat deal more information than has been pre- 
sented to us, to say that these iu vestuients of 
more or less amounts for a longer or shorter 
time on the part of the Bank in order to pre- 
vent their fluid assets from lying absolutelv 
idle in their coffers, formed part of the business 
of the Bank. It seems to me that they are in 
the same i)osition as any private person 
who with a large credit balance in his private 
account desires to put it into a remunerative 
form which sliall at the same time be readilv 
realizable and therefore invests for shorter or 
longer i)criods in Government paper." 

and further: 

“ The obligation on the Bank to keep 40 per 
cent of its total liabilities in a fluid form is "in 
consequence of an administrative order of Gov- 
ernment and does not oblige them, although ic 
may permit them, 'to invest the fund at all, 
and it seems to me that as they are to bold the 
fund in readiness to meet some particular liabi- 
lity ^ 1^ c li is specified, it cannot ha said to be 
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part oi Ihcir hvisine^-: .i'- a Rank to invest these 
li^nicl as'Ot'A in the interval.” 

It seeins to mo that no new facts are 
present now, Tlio society iias continued 
to do that which it was then doing. No 
one suggests that the purchase and sale 
of (lovernmen t promissory notes by the 
society was, l)eforo the amendment of 
its hyo-law 9 , ultra vires, and in my opi- 
nion the amendment does not in the 
least alter the position as it was at the 
time of the Full Bench decision already 
referred to. For these reasons in my 
opinion the question referred to us must 
be answered in the negative. The as- 
sessee.s must pay the costs of the Com- 
missioner of Income-tax, Rs. 250. 

Cornish, J. — I am of the same of opi- 
nion. I think there is no real substan- 
tial distinction between this case and 
Conun issioner of 1 nconie-tax , Madras v. 
Madras Central Urban Bank, Ltd., 
Mylapore (2). The exemption from in- 
[come-tax given by the notiheation is to 
jthe profits made by the petitioner from 
its business of a Co-operative Bank. 
Fnless tlierefore the interest derived by 
the Bank from its money invested in 
Government promissory notes can be 
regarded as profits from the business car- 
I'ied on by the Bank, it w’ill not ho 
exempt from tax. The petitioner relies 
on K. 1 of the byo-laws which states 
that one of the main objects of the 
Bank is “to purchase ‘and sell Govern- 
ment promissory notes.” Taking this 
to mean that the Bank has been em- 
powered to deal in Government promis- 
sory notes as part of its business, I 
should say that any profits made by the 
Bank from the purchase and sale of 
these securities on its own account or as 
broker for a constituent w’ould be profits 
from the business of the Bank and 
exempt from tax under the notification. 
]>ut in the case before us nothing else 
appears except that the Bank has in- 
vested part of its funds in Government 
promissory notes and derived interest 
therefrom. 

If there was no opportunity of em- 
ploying the money by lending it out to 
Central Banks (which is by l\. 12 of the 
byo-laws declared to bo the primary pur- 
pose for whicli the Bank’s funds are to 
bo utilized), or by lending it to share- 
holders or constituents of the Bank 
(which tho Bank is authorized to do by 
II. 13), tho prudent course would un- 


doui)tedly be to invest tlie money in 
some easily realizable security. But 
there is nothing peculiar to the business 
of banking in taking this course. As a 
matter of construction oi the bye-laws I 
hardly think that an investment in 
Government promissory notes of money 
lying idle in the Bank can be deemed ta 
])e one of the declared objects of the 
Bank. The petitioner having failed to 
show that the investment was made for 
carrying out some purpose for which the. 
Bank has been founded the only 
ground, as it seems to me, on which the 
interest from the investment might be 
held to be profits from the business, dis- 
appears. 

Bardswell, J . — I agree that the inte-j 
vest derived by a Co-operative Banki 
from its investments in Governmentj 
securities is not to be regarded as partj 
of the profits of its business qua suchj 
Bank. I would take it that the exemp-^ 
tion is meant as an encouragement to 
the employing of as much capital as pos- 
sil)le for the financing of Co-operative 
Societies and so extending tho scope of 
co-operation. The investing of money 
in Government securities docs not fur- 
ther tho cause of co-operation but is- 
only a means of keeping from lying idla 
funds that cannot immediately be used 
for such a purpose. 

r.B.S. R.K. Before lire an sice red. 
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Beasley, C. J. anp Bardswell, J. 

Jgnatia Brito and others — Appellants- 

V. 

T. P. Bego and others — Respondents. 

Ijetters Patent Appeals Nos. 17, IS 
10 of 1032, Decided on 25th January 
1033, against judgment of Curgenven,. 
J., D, - ist December 1031. 

Deed — Construction — Deed or will Irrevo- 
cability and immediate disposition Regis- 
tration as deed — Provision for unborn sons- 
and appointment of wife to work as execu- 
trix — Document held to be settlement deed 
and not will. 

Whoro an iustrnineni a dood in form there 
inu^t be i^omething very special in the case to- 
justify it being treated as testamentary in cha- 
racter. A primary test of whether any par- 
ticular document is ,\ will or not is whether 
or no it is revocable. If it is irrevocablo then 
it cannot be a» will. Another test is that of 
whether a docimient confers an immediate- 
right to property. Where a document is not a 
will under both these tests and is i registered as- 
a settlement deed when as a will, it would not 
have required registration, the provision for 
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Tinhorn children and the appointment of the 
\vife of the executant to perform functions such 
as might be performed by an executrix under a 
will, will not change the deed of settlement 
into will: 33 Mad 304: 8 C R' N G14- AIR 
1922 P C 281; IS M L J 450 and A I P 1027 
Mad 197, Rel on: 32 All 227 (P C); 12 Mad 490 
27 W li 492 and 10 Cal 792 {P C), Dist. 

[P 493 C •>, V 49-1 C 1,2] 

T. il/. Krislinaswavnj Iyer for J, A, 
Pinto — for Appellants. 

Sitarana Eao and K, Y. Adiga — 
for Respondents. 


Bardswell, J.— The point to be decided 
is whether the document, Ex. 1, exe- 
<Jut8d by John Joseph Brito on 18th 
February 1913, is to be taken as a will 
or as a deed of settlement. If it is a 
will then the appellants who are his 
children are his legal representatives, 
and their two-thirds share in his pro- 
perties can be proceeded against in exe- 
outpn of decrees that have been obtained 
against him by the respondents. If 
however it is a deed of settlement, by 
which a present estate was conferred 
upon the appellants during their father’s 
lifetime, then the properties cannot so 
Ids proceeded against in execution. 


The trial Court held that Ex. 1 was a 
• eed of settlement, but on appeal the 

of South Kanara held 
that it was a will, and this finding has 

been upheld by Curgenven, J., on second 
appeal. In their view the main pur- 
pose for which the document was exe- 
cuted by J . J. Brito was to make ar- 
rangements for the disposal of his pro- 
perty after his death. It is pointed out 
that the wife is to get one-third of the 
property which is the share which she 
would receive in the case of an intestacy 
and that it is the wife who is to divide 
the properties among the children just 
as if she were an executrix; but most 
'emphasis is laid on the fact that the 
document provides for the children’s 
share to be divided, not only among the 
■four children then living, but also 

-whom the wife 

X^d waff K 

hild was to have would not be ascer- 

ained till after the executant’s death. 

vi ** styled as a deed of settlement 
«uch stamped and registered as 

A will need not be written on a 
stamp, neither need it be registered 
while its registration costs less than the 


legistiation of a deed of settlement. 
II ad the executant intend ed the docu- 
ment to be a will he would hardly have 
undergone this extra expenditure, be- 
sides ^^hich it has been laid down in 

Mahadeva Iyer v. Sankarambramania 
lye) (l) and leiterated in Ganf/ava ju v 
Semanna, A. /. B. 1927 Mad 197, that* 
where an instrument is a deed in form 
there m.ust be something very special! 
in the case to justify its being treated! 
as testamentary in character. Now aj 
primary test of whether any particular 
document is a will or not is whether or 
no it is revocable. If it is irrevocable' 
then it cannot bo a will. This has been| 
pointed out in Bajamvial v. AutianiA 
mal (2) and Sita Koer y. Deo Kath 
Sahay (3). Another test is that of whe- 
ther a document confers an immediate! 
light to pioperty as has been pointed 
out b\ tae Privy Council in M'nhaviviad' 
Abdul Ghaui v. B cilJir Jahan Bcga')}i (4y. 
Even the leserv’ation of a life estate by 
the settlement does not render the in- 
strument the less a settlement as is 

remarked in Z?aya77i7?zaZ v. Authianivial 

(2) already referred to. In Ex. 1 the 
executant has reserv’'ed to himself pos- 
session with rights of enjoyment of 
items 1 and 2 for his maintenance, but 
he makes it clear that he is retaining no 
light of ow’nership in these items as the 
document recites “l have by this docu- 
ment established and giv^en you right to 
items 1 and 2” and goes on to say that 
his retention of enjoyment, which is to 
be along with his wife, is to be “with- 
out in any circumstances incurring 
debts on their security.” It further 
sets out that a right to his wife and 
•children in those two items “has been 
established by this document,” while as 
to the properties generally it recites: 

“If the properties covered by this deed of* set- 
tlement are alienated, debts etc., incurred on 
their security, you shall be entitled to get pos- 
session of and enjoy them as you please accord- 
ing to the terins of settlement after getting can- 
celled such alienations and security bonds.” 

These recitals clearly indicate that 
the disposition of property was to take 
effect at once and that it was to be ir- 
revocable. It is contended for the res- 
pondents that the provision as against 
al ienations was only against ali e n a t i o.d s 

1. (1908) 18 M L J 450=4 M L T 103 

2. (1910) S3 Mad 304=7 I C 357. 

3. (1904) 8 C \V N 614=3 C L J. 370. 

4. A I R 1922 P 0 281=68 I C 254=49 I A 195 

(P C). 
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by way of Hecurity for debts and not as 
against other possible alienations, but 
that is not the way in which it runs 
while the contention is against the 
whole tenor of the documant. I take 
it that tlie proper view is that, hav- 
ing disposed of his properties the 
executant wished to show how abso- 
lute that disposition was by setting out 
that he could not oven incur debt on 
their security. Curgenven, J., has felt 
a dihiculty about this provision but has 

got over it by remarking: 

"It ni:iv be sii'kI that the penalty which the 
oxeciitant impo^-cd upon himself was in the cir- 
cumstances very unlikely to bo enforced and was 
of little practical importance compared with the 
dispO'itionrs of a testamentary character.” 

I do not think that such a very clear 
provision can he brushed aside so 
lightly. Reference has been made by 
the learned Advocate for the respondents 
to the Privy Council decision in U dai 
Raj Singh v. Dhagtuan Baksh Singh (5) 
in which it was held that a document 
which had been registered as a deed was 
in fact a will in spite of a clause in it 
that the executant had relinquished all 
rights and proprietorship. That clause 
w’as explained away on the ground 
that it was probably to guard against 
the interference of certain relatives 
with .whom, it was said, he bad a 
blood feud. In like manner it is sugges- 
ted that the provision against alienation 
in Ex. 1 was meant merely to protect 
the property against creditors but it is 
.not shown that this 'suggestion has any 
(basis. I find it clear that the document 
not only makes an immediate disposition 
of the executant’s properties but also 
that it was by its terms irrevocable. 

Thus Ex. 1 satisfies the main tests by 
which it can be seen whether any docu- 
iment is a will or a document of some 
other character. On the other hand, the 
‘point of its making provision for chil- 
dren that may be born in future is not 
lone of such importance by way of a test. 
It is conceded that provision for unborn 
children can be made in a deed of s®!'- 
tlement and there was such a provision 
'in the document which w^as found in 
■Mt. Sita Koer v. Munshi Deo Nath 
'Sahay (3) to bo not a will but a deed of 
Isettlement. The fact that the wife has 
ito perform functions such as might be 
■performed by an executor under a will 
|is not, by itself, _ enough to mak e the 
6~U910) 32 AH ‘227=0 I C 279=37 I A 40 (PC). 


document a will. It pointed out that 
recitals in Ex. 1 show that the executant 
apprehended that he might not live much- 
longer, but this apprehension would be 
as good a reason for his wishing to make 
an immediate disposition of his property 
as for his wishing to dispose of it by- 
will. 

No doubt a document may be a will 
even if it is not so styled. Decisions 
have been quoted as to this: LaJcshmi v* 
Suhramanya (6), U dai Raj Singh v. 
Bhagwan Baksh Singh (o) and Fielding 
V. Walsha w (7). In the last mentioned 
case the executant had expressly told 
the writer of the document that he had 
no intention of making a will. In none 
of these cases does there appear to have 
been any provision as to irrevocability. 
Nor was there any such provisions in the 
document in question in the Privy Coun- 
cil case, to w'hich Curgenven, J., has re- 
ferred in Thakur Ishri Singh v. \Thakur 
Baldeo Singh (8). The reason why that 
document was held to be a will was- 
that it was registered as a will 
though styled as a "tamliknama” (deed) 
of assignment) and stamped as sucR 
albeit not correctly: that it provided 
for the contengency of a child being born 
when as yet there was no child; and that 
it did not purport to give anybody any 
possessory or present interest until tho 
death of the donor. The .circumstances 
of that case are very different from thoso 
of the case now under notice. In the 
same decision it is remarked that, of 
course, if the document affects the pro- 
perty in the lifetime of the executant it 
cannot have a testamentary character. 
In my opinion Ex. 1 is not a will but| 
a deed of settlement. The appeals mustj 
therefore be allowed with costa to the| 
appellants on this appeal and on the^ 
first and second appeals and the order?, 
of the trial Court must be restored with 
the modification that execution may 
proceed against the one-third share of 
the properties allotted to the wife who 
was a party to the decree. 

Beasley^ C. J . — I agree. 

r.R.s./M.N. Appeal allowed, 

^."lT889yi2 ~M ad ' 490 '. 

. 7. (1879) 27 ^V R 492. 

*8. (1884) 10 Cal 792=11 I A 135=4 Sar 528- 
(P C). 
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CURGENVEN, J. 

SciTTisuvcLVd JRowtlicy and (mother 
Plaintiffs— Appellants. 

V. 

Sayyad Muhammad Ro7v the r and others 

Defendants — Respondents. 

Second Appeal No. 19 of 1929, Decided 

on 1st December 1932, against decree of 

Sub-Judge, Sivaganga, D/- 19th October 
1928. 

Madras Estates Land Act (1 of 1908), S. 77 

Rea! but unregistered owner cannot upset 
rent sale. 

The real owner of a bolding, who has not been 
recognized by the landholder, cannot upset a 
rent sale under a decree obtained bs* a landholder 
against the pattadar in a suit under S. 77 • 5 

Mad 371 and 26 Mad 230, ReJ, [P 495 C 1] 

J . Ttamaswami Ayyar — for Apncl- 
lants. ^ 

C, S. V euhataclian ar for Rospon- 

dents. 

Judgment. The substantial Quostion 
which this second appeal raises is whe- 
ther the real owner of a holding, who 
has not been recognized by the land- 
jholder, can upset a rent sale under a 
decree obtained by the landholder 

pattadar in a suit under 
b. 77, Madras EstatesLand Act. I think 
R IS perfectly clear that the learned 
bubordinate Judge is right in answering 
that question in the negative. The 
whole policy of the Act is to enable the 
landholder to deal with the registered 
holder or pattadar of a holding, where 
such exists, to the exclusion of other 
persons interested in the holding who as 
such do not hold a recognizable position 
under the Act. This is the principle 
which has been embodied in S. 14G of 
the Act which enables a transferee to 
obtain recognition from the landholder. 
Unless h» obtains such recognition the 
landholder is at liberty to deal with the 
t...ansf 0 ring pattadar, i. e., as though the 
transfer had not taken place. It must 
o ow, I think, a lortiori that, where a 
claim adverse to the pattadar is put for- 
ward, and IS still sub judice in civil pro- 
ceedmgs the same principle must apply. 
Mr. Ramaswami Ayyar for the appellant 
has conceded that the more summary 
procedure which is permitted by Ss 111 

the defaulter and that there is au- 
thority in the Midnapore Zamindarrj 

1. AIR 1921 Mad 195=44 Mad 5o4=(j2 1 0 337 
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a case, to use the language of Sadasiva- 

Ayyar, J., the expression denotes only 

the man who is the registered pattadar 

or the heir of the registered pattadar or 

the persons whom the landholder ha=’ 

become bound to recoguixe by reason of 

the provisions of S. Ub. S. Ill et seq.. 

only provide one way for the realization 

ot rent and another way is provided by a 

suit such as is in question new. It 

would certainly be anomalous that ao 

cording as the landholder chooses to - 

follow one way or the other the partv 

against whom he could legally proceed ■ 

with regard to the sale of the holdD 

should be dillerent. I think it is quite 

clear that inasmuch as the pattadar was- 

a party to the rent proceedings which 

resulted in the sale, the appellants are 

not competent to c.hallengo the validity 

ot the sale merely on the ground that in 

separate proceedings in a civil suit thev 

have established their title to the pro 
perty. 

The principle upon which the rent sale 
IS held in this manner is that the rent is 
by S. 5 of the Act made a first charge 
upon the property. The legal position 
has been discussed in Munisami v 
Bahshinamurthi (2), which, although a 
judgment based upon the old Act and 
perhaps^ not therefore correct with re- 
gard to its assumption that the rent was 
a first charge, is, I think, a correct ex- 
position of the legal position created by 
b. 5 of the present Act. Mathura Pra^ 
sad V. Dasai Sahn (3) which held that a 
revenue sale was subject to the doctrine - 
of hs pendens, was decided on the foot- 
ing that the sale, although for arrears of 
revenue, was not free of all encumbrances 

1 . e.. that the revenue was not a first 
charge upon the property. In Kadir 
M oideen M ar acair v . MuthulcrishTia Aiyar 
(4), it has been held that in the case of 
a purchaser at a revenue sale for arrears - 
of revenue the doctrine of lis pendens - 
will not apply, the reason being that the 
revenue sale is in enforcement of the - 
right of the Crown paramount to the 
right sought to be enforced by the decree 
of the civil Court and not simply of the 
right, title and interest of the defaulter 
as in the cas6 of a sale for arrears of 
income-tax. For these reasons, I think 
l>bat the le arn ed Subordinate Judge has 

2. (1882) 5 }frad^7’l7 ^ ^ 

3. AIR 1922 Pat 542=1 Pat 297=65 I C 325. 

4. (1SC3) 26 Mad 230=12 M L J 368. 
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reached the correefc conclusion. I dis- 
miss tl'io second api'»9al with costs, 

I M ; . s . M . N . Appeal A if, missed. 
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Pandalai, d. 

Tlasteiii ]^i si't 1 1 eyi*' , nud Siijai Fac~ 
tones, L/J.— Plaint ills — Petitioners. 

V. 

The Miniiripn] C o/ v r i ' . Xerja pain m 
— Fefendant-'-Op’po-il c Party. 

Civil Ptcvn. Pebn. N^. Uhl of Ihd!), 
Fccidod on olh October 1 93-J, from decroo 
of Sub-.lu(b4e, Nogipat iin, in A. S. No. 7 < 

n. . • r»- A ^ 

(a' Madras District Mvmicipalil’cs Act 

(1920), Sc’n. 4, R. 20 — Decision on what 

amounts to office is rcvisable— Civil P. C. 

(1908), S. 115. 

the decLion on a Mr.ction wholhev a pirH- 
jol 1'.- company wbich carried -mi il> Inisinc'S 
within tl ',0 municipal liniil'^ had or had not an 
jiiice within the meaning of U. 

(b) Madras District Municipalities Act 
11920). Sch. 4. R. 16-Officc is different 
from shop— Depot where goods manufactured 

elsewhere are sold without any office work 

being done is not office. 

'The otlico referred to in U. IG i-* the olncc of a 
company and the office mn>t ho .something which 
falls within the category of an head oltice, 
nrincipal oltice or hranch oniee of a company. 

it is a dilTeront thing from a ."hop of ihe^com- 
. I P -1 07 U 1 

irtny. . -L T 1 

Where a company has its depot where it did 

nothing oxco^it dislribiUo and sell goods which it 

nioduced as manufacturers elsewhere and no 

oHiee work of the company in the jiraper 

is done there at all, the depol cannot ho called 

an olllce. O’ h'l h 2] 

Kinq and Partridge — for Totitiionors. 
T.M. Krishnas7vam!i yli/i/ar— for Oppo- 
site Party. , . 1 

, J udgvicnt —Tho petitionor, a hmitocl 
company, tho Pastern Distilleries and 

Su“ar Pactorics. Ltd., hroii.ifht this suit 
to recover Us. 350, boin;< tho excess o 
assessment to Companies' tax fortliolial 
years ending 30th September 1920 and 
iilst March 1925 which, it alleged, the 
respondent, tho Municipal Council o 
i'Neeapatam had illegally levied on it and 
wldch it paid under protest. Tho ground 
!of suit was that tho company should 
'have been assessed on the gross incorno 
'under tho proviso to 11. Ih, Sch. 4, Dis- 
'trict Municipalities .\ct of 1920, whereas 
'it was in fact assessed on its paid-up 
■capital under tho main p.art ol that rule. 
The respondent maintained tliat Uie 
assessment was proi'or. Tlio question 
turned upon tlie point wl.othor the poti- 
ioner had or had not an oiheo, that is. 


bead ofUice or principal oilico or branch 
oflico within the municipal limits. If it 
liad, the assessment was right. If not, 
it was illegal. 

Tho District IMunsif has stated the 
facts correctly and lioth parties have 
accepted them. The company which is 
incor[)crated in Fngland and carries on 
business in India througli ^Icssrs. Tarry 
A Co. at Madras has an agency at Cudda- 
loro and a sub-agency at Tanjoro. In 
all the three places, Madras, Guddaloro 
and Tanjore, the company is assessed to 
comi'iny’s tax on its paid-up capital 
wbich is more than Ks. 10,00,000. At- 
Negapatam, tho place nosv in question, 
tlie comininy has a’ronted building where 
it stocks arrack in hulk and also sugai 
and some other products which it manu- 
factures elsewhere. It lias thoio a rci- 
vant called depot agent paid Bs. oO and 
a small commission on sales wlioso busi- 
ness it is to sell the arrack at prices 
which are fixed to contractors who buy 
it for sale elsewhere. The sugai is sold 
by tho depot agent only on sanction by 
the oHiccr at Madras. Tho conditions of 
sale of the other products have not been 
specihcally mentioned, but are not mate- 
rial. The depot agent pays all collec- 
tions into the local hrarch of the Im- 
perial Bank and maintains accounts 
which aro chocked from time to time by 
the supervising agencies at Cuddaloro 
and Tanjore. IIg cannot sell on credit 

at all. . . -rill 

On these facts tho District Munsil heiUj 

that the company bad not an efiice with-i 
in tho municipal limits although the. 
depot was a place where it sold its goods. 
Ho accordingly gave a decree as prayed. 
On appeal tho learned Subordinate Judge 
of Negapatam reversed that decree hold- 
ing on the same facts that tho company 
was roallv maintaining a branch oi ico at 
Negapatam. ^Vhethor ho was right on 
this point is the question in this peti- 
tion It was objected by tho respondent s 
learned advocate that there was no ques- 
tion of jurisdiction to enable tins Court 
to revise this decree. Tmt there is no 
doubt, if the Sab-Kludge’s view is wrong, 
that ho committed an error in the exer- 
cise of jurisdiction. The question thei^- 
fore has to ho decided whothor on the 
fads stated tho Subordinato Judgo s 

view is corvoct. , 

The learnoa Hubordinato Judge based 

his conclusion on the explanation to 


L 
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lyoo E. D. & S. Factories v. Munl. 

S. 92. Now that explanation is in my 
opinion irrelevant to the point. That is 
.an explanation of the expression **trans- 
acting business” as to which it is well- 
known there has been a great deal of 
conflicting judicial opinion which it is 
not easy to reconcile and therefore as a 
tguide to proper construction of the S. 92 
the explanation says that : 

“whenever a company employs a servant or agent 
to represent it for the purpose of transacting 
business in a municipality, such company shall 
be deemed to transact business within the 
municipality and such servant or agent shall be 
liable for the tax.” 

This explanation only means what it 
says namely that it is enough to transact 
business within the meaning of the sec- 
tion that a servant or agent is employed 
•to represent a company for the purpose 
of doing business. All the explanation 
does, to apply it to the present case, is 
to make this petitioner company liable 
to company’s tax under the section. It 
does not help to determine the further 
question how the petitioner is to be as- 
sessed, whether under the main part of 
H. 16 or under the proviso. This is 
•quite a different point. The main part 
•of the rule says that the company’s tax 
is to be assessed on the paid-up capital. 
IThe proviso says where the company has 
no office within the municipality, that 
is, although it may be transacting busi- 
ness within the meaning of the explana- 
tion still it can only be assessed on the 
gross income. The learned Subordinate 
Judge haying thus misconceived the 
basis on which he had to come to his 
conclusion, the question is what is the 
true test ? 

^ The word “office” is of such various 
significance according to the context in 
which it is used that it is not profitable 
to attempt any definition of it which 
will be applicable to all cases. What 
I have to see is, what is the meanin<^ of 
the word in this context. Generally it 
means a place for transacting business : 
see Oxford Concise Dictionary. In this 
context however the legislature is speak- 

office of a company and the 
office must be something which falls 
within the category of a head office, 
principal office or branch office of a com- 
pany. The head office of a company is 
usually the place which is declared such 
in its memorandum of association. The . 
.petitioner’s head officers not in India. 

It is in England. The principal office j 
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again is not in Negapatam, but it is at 
Madras. 

The only possible kind of office which 
is available is a branch office. As to 
that it seems to me the branch office of a 
company must still possess the character 
of the office of a company. However 
limited the field of activities which a 
particular office has undertaken or is en- 
trusted with, it must still have a suffi- 
cient amount of direction or control of 
that field of activities of the company 
which would make it proper to talk of 
it as an office of the company. It seems 
to me an office of a company is a difl’erent 
thing from a shop of the company. A 
company carrying on manufacture may 
have various places where it sells its 
products cr buys the materials neces- 
sary for its business. It cannot be said 
that all the places where goods are 
stored for manufacture or where the pro- 
ducts of a company are sold are offices of 
the company. To take an illustration 
well-known to those who are acquainted 
with London, the caterers Lyons & Co., 
have about 500 places where refresh- 
ments are sold in London. But it would 
be absurd to speak of that company as 
having 500 offices in London. In the 
same way there must be a large number 
of companies in India who not only carry 
on their business in their offices properly 
so-called, but sell their goods in shops. 
The latter places cannot by reason of 
that alone be called offices of the com- 
pany. That distinction the learned Sub- 
ordinate Judge failed to realize and I 
think he erred in that respect. 

In this particular case the facts show! 
clearly that at Negapatam where the 
petitioner has the depot it did nothing 
except distribute the liquor and sell 
sugar which it produces as manufacturers 
elsewhere. No office work of the com- 
pany in the proper sense is done there' 
at all. The depot therefore cannot be 
called an office and therefore the peti- 
tioner should have been assessed only 
under the proviso. The decree of the 
lower appellate Court is reversed and 
that of the District Munsif restored. 
The petitioner will have his costs here 
and in the lower appellate Court. 

p.r.s./m.n, Bevision allowed. 
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Madhavan Nair and Jackson, JJ. 

Bava Sahib — Plaintiff — Appel- 

lant. 

V. 

Abdul GhG7ii Sahib and others— Delen^ 
danta— 'Respondents. 

Appeal No. 29S of 192^, Decided on 
3rd January 1933, from decree of Sub- 
Judge, Cuddalore, in I. A. No. 10 of 
192G. ^ . 

(a) Civil P. C. (1908), O. 33, R. 1— Suit 

filed on payment of court-fees can be con- 
tinued as pauper — No change under new 
Code. 

Under the new Code as also under tho old 
Code the plaintiff may be allowed to continue 
the suit as a pauper though when ho instituted 
it he had paid court-fee on it. The substitution 
of tho word “instituted” in O. 33, R. 1 in place 
of the word “brought” in old S. 401 has not 
made any change in the law: AIR 1020 ^fad 
828, n^L'oyu [P 408 G 1, P 400 C 2] 

(b) Civil P. C. (1908), 0.7, R. 11— Order 

for payment of deficit court-fee within given 
time — Application for pauperism made 
within lime granted is maintainable — Civil 

P. C. (1908), O. 33, R. 1. 

A plaint was filed on payment of court-fee 
which was found to be insufficient. The Court 
ordered the plaintiff to supply the deficit before 
a certain date. On tho last day tho plaintiff 
applied to continue tho suit as pauper. The 
Court held that the plaintiff not having paid the 
court fee as ordered, tho plaint stood rejected and 
there was no plaint to be continued. 

I Held : that the application being made at a 
time before the plaint could be rejected was 
maintainable and should bo considered . AIR 
1921 1C 80, Dist. U’ 499 C 2] 

C. S. Venkatachariai — for Appellant. 

S. Nagaraja Iyer and V , Krishiiavia- 
chariai — for Respondents. 

Maahava^i Nair, J , — In this case the 
plaintiff appellant sued for the recovery 
of possession of certain trust properties. 
He valued the suit at Rs. 3,030 hut 
objections being taken by the defendants 
to tho valuation an issue was raised on 
the point and it was found that the pro- 
perties were worth Rs 14,000. When 
he first instituted the suit ho had paid 
court-fee on Rs. 3,030 but when it was 
found that tho properties wore valued 
at Rs. 14,000 he was asked to pay ad- 
ditional court-fee on IBth January 1926. 
This order was passed on 23rd December 
1925. As tho appellant was not able to 
pay the court- fee as ordered on 18th 
January 1926 lio put in an application 
asking the Court to allow him to con- 
tinue tho suit as pauper. This applica- 
tion was opposed on two grounds. It 
was argued that the suit having been 


filed after the payment of court-fee it 
was not open to the appellant to continue 
it as pauper. It was also argued that 
the appellant not having paid the court- 
fee on 18th January 1926, as directed, 
the plaint should have been considered 
to have been rejected under O. 7, R. 11 
(b and c). Civil P. C., and that there was 
no plaint which could be proceeded with 
by the appellant as a pauper. Both 
these arguments were accepted by the 
learned Subordinate Judge and his peti- 
tion was rejected. In this appeal, it is 
contended that the lower Court is wrong 
on both the points. 

It has been held in a series of deci- 
sions under the old Code that it is open 
to a party who had filed a suit paying 
court-fee to continue it as a pauper. In 
this Court it was held in Suhba Rao y. 

V enlcataratnam (l) following these deci- 
sions that under the new Code also the- 
plaintiff may be allowed to continue the 
suit as a pauper though when he insti- 
tuted he had paid court-fee on it. The 
appellant relies on this decision in sup- 
port of his contention that the plaintiff 
should be allowed to prosecute the suit 
as pauper. On behalf of the respondent 
it is contended that this decision should 
not be accepted as laying down the cor- 
rect law inasmuch as it does not appear 
from tho judgment that tho learned 
Judges have considered the alteration int 
the wording of 0. 33, R, 1 of the new 
Code. Under the old Code in S. 401 
which corresponds to O. 33, R. 1 the 
wmrd used w’as **brought” instead of 
the word ' instituted” used in the pre- 
sent Code in O. 33, R. 1, S. 401 in the 
old Code ran as follows : 

” Subject to the following provisions any suit 
may be brought by a pauper. 

Order 33, R. 1 says : _ 

“ Subject to tho following provisions any suit 
may bo instituted by a pauper. 

it is argued that since the word ins- 
tituted” is substituted for the word 
“brought” the legislature intended that- 
permission to sue as pauper must 0 
asked for at the time when the suit was 
instituted and it could not be granted 
after the suit was filed on payment o 
court- foe. We do not think that the 
legislature intended to introduce any 
alteration in the law by tho substitution 
of the word “instituted” in tho place otl 

the word “hrough^t. ** The 
~imR~r929' Mad 828=63 Mad 48—121 I C 
867. 
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means that the pauper must have insti- 
tuted the suit and not that the plaintiff 
should have been a pauper at the time 
when he filed the suit. Though the al- 
teration in the language has not been 
specifically referred to in Subba Rao v. 
Venkataratnam (l) the law laid down in 
that decision may be accepted as the 
correct law. In our opinion therefore 
It is open to the appellant to ask the 
Court to allow him to continue the suit 
as pauper. The next point is whether 
the plaintiff not having paid the court- 
fee on 18th January 1926, as directed by 
the Court, the plaint should be consi- 
dered to stand rejected. The learned 
Judge held that the plaint should be 
considered to be rejected on the strength 
of the Privy Council decision reported in 
Sabitri Thakurain v. Savi (2). But that 
case is clearly distinguishable from the 
present one having regard to its facts. 
In that case the appellant was asked on 
18bh December 1914, to give security for 
costs within two months from that date. 
Security given on 17th February 1915, 
being rejected as insufficient the appel- 
lant filed a petition on the same day for 
three months' further time; this petition 
came before the Court on l8th February 
and it was refused. Under O, 41, E. 10 
(2), Civil P. C. : 

here such security is not furnished within 
such time as the Court orders, the Court shall 
reject the appeal.** 

The security not having been given 
the result was that the appeal stood re- 
jected. On 22nd February the respon- 
dent filed an application for taxed costs 
and praying that the appeal may be 
dismissed. Upon this for the first time 
the appellant sought permission to pro- 
ceed in forma pauperis and application 
for the same was filed on 23rd March. 
The question was whether the permission 
asked for should be granted or not. The 
High Court of Calcutta declined to grant 
the permission and this order was con- 
firmed by the Privy Council. Now, their 

^^'ivy Council said : 

• 4 . Court at Calcutta rightly conceived 

itself precluded from entertaining the appellant’s 
application to be allowed to continue her appeal 
in forma pauperis, since to grant her application 
at that stage would in effect have been to keep 
alive an appeal which they were, by reason of 
her default in the matters of security, bound to 
reject.’* 


2. AIR 1921 PC 80=48 Cal 481=48 I C 76=60 
I A 274 (P C). 


From these facts it is obvious that the 
Privy Council decision cannot be applied 
to the facts of the present case. The 
appeal had already stood rejected in 
Sabitri Thakurain v. Savi (2) when the 
application asking for permission to con- 
tinue the suit as pauper was made by 
the petitioner; whereas in the present 
case the suit had not been rejected nor 
could it have been rejected before 18th 
January 1926, by which date the plain- 
tiff was asked to pay additional court- 
fee and on the 18th he made his applica- 
tion for permission to sue as a pauper. 
We are of opinion therefore that the 
decision of the learned Judge on this 
point also cannot be upheld. This appeal 
was filed by the appellant as a pauper 
and inquiry was made by the lower 
Court at the iusfcance of this Court after 
giving notice to the respondent and 
the Government pleader regarding the 
pauperism of the appellant, and it was 
found that he was a pauper and permis- 
sion was therefore granted to him to 
prosecute the appeal as a pauper. In 
these circumstances we do not think it 
is necessary now to hold a fresh inquiry 
whether the appellant is a pauper or not; 
and further, the respondent under O. 33, 
E. 9 has a right to dispauper the peti- 
tioner if he thinks he can make out a 
case. As we differ from the opinion of 
the learned Judge on both the points on 
which he has dismissed the application 
we set aside the decision of the lower 
Court and give permission to the plain- 
tiff to continue the suit as pauper. The 
case will be restored to file by the 
learned Subordinate Judge and he will 
proceed with it in due course of law. 
No court-fee is payable to Government. 
The costs of this appeal will abide the 
result. 

Jackson^ J*. — I agree. The word ‘‘ins- 
tituted" in O. 31, E. 1, Civil P. C., does 
not emphasise that the pauper must take 
action only at the beginning of the pro- 
ceedings but rather the pauper must be 
the institutor or the founder of the suit, 

p.r.s./m.n. Appeal allowed. 
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Pkaslicy, C. J. and Bardswell, J. 

{K ovi'iyd j Cl) JPciudici Is aiclcBj Appel- 
lant. 

V. 

S. Kamarajapandia Naiclrr and 

others — Respondents. 

Appeals Nos. ‘dB.l and 312 of 1932, 
Decided on 28th February 1933, against 
order of Sub-Judge, Dindigul, D/- 11th 
April 1932. 

Civil P. C. (1908), S. 47— Execution pro- 
ceedings— Preliminary objections overruled 
— No final order — No appeal lies Civil P. C. 
(1908), S. 105. . 

In execiiion proceedings the a]''penant raised, 
besides other objeetions, two legal objections 
namely (1) that ihe Court had no jurisdiction 
to execute the decree and (2) that the execution 
petition was barred by tbc twelve years’ I'tile of 
limitation. The C^urt overruled the objections 

but no final order was passed. 

Held: that there was no order which could 

be subject of an appeal: 14 il/ L J 350, llcl on. 

[P 500 C 1] 

K. Bajah Ayyar and V. Bamaswavii 
Ayyar — for Appellant. 

B. Sitarania Bao and P. N, Appu- 
sivonii Ayycir for Respondents. 

Beasley, C. J.— The preliminary ob- 
jection is taken in this appeal that no 
appeal lies. These are execution pro- 
ceedings and the appellant raised, be- 
sides other objections, two legal objec- 
tions namely (l) that the Court had no 
jurisdiction to execute the decioe and 
(2) that the execution petition was bar- 
|red by tho twelve years’ rule of limita- 
ition. On both these points, the learned 
ISubordinate Judge found against the 
appellant. Tire appellant has therefore 

filed this appeal. 

The preliminary objection is taken 
that no appeal lies from these findings 
of the learned Subordinate Judge. In 
my view, tho preliminary objection must 
succeed. No final order has been passed 
in execution by tho learned Subordinate 
Judge. Ho has merely dealt with the 
two legal objections which were raised 
in tho course of the execution proceed- 
ings. By his order ho has not stopped 
execution proceedings from going on. 
^Vhat he has done quite obviously is to 
make an order that they are to go on to 
a final determination. In my view, tiro 
learned Subordinate Judge has made no 
order as yet which can bo tho subject of 
an appeal. I am supported in this view 
by the judgment in Vcnlcatagiri Iyer v. 
SadcKjopachariar (l). For those reasons, 

1. (1904) 14 M L J 350. 


this appeal must be dismissed with 
costs. A. A. O. No. 312 of 1932 is also 
dismissed with costs. 

Bardswell, J . — I agree. 

P.r.S./m.N. Appeal dismissed. 
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Bardswell, J. 

Karuppayya Nadai — Petitioner. 


V. 

Pomiusw'ami Nada7 — Opposite Party. 

Civil Misc. Petn, No. 4876 of 1932, 
Decided on 19th October 1932, from 
order of Sub- Judge, Ramnad, D/- 8th 
July 1932. 

Civil P.C. (1908). S.151 and O. 39-HigH 
Court lias no power to grant injunction apart 
from O. 39 in appeal or revision from mofus- 
sil Courts — Letters Patent (Mad.), Cl. 21. 

In tho light of 01. 21 of Lettors Patent, (Mad.) 
the Iligh'Court can only apply such law or equity 
and rule of good conscience as would be applied 
by the mofussil Court and therefore has no power 
to grant an injunction in a case that comes in 
appeal or revision from a subordinate Court in the 
mofussil otherwise than in accordance with 0.39. 
Hence it cannot grant an injunction to stay 
execution in lower Court pending .revision in 
High Court ; Cases laiu reviewed. [P 501 C IJ 

K. S. Champakesa Ayyangar— for Peti- 


for 


bioner. 

Wairap S. Suhiramania Ayyar - 
Opposite Party. 

Jnd(jment.—ll\iQ petitioner is the de- 

fendant in 0. S. No. 57 of 1931 on the 
file of the Principal Subordinate Judge 
of Ramnad at Madura. A docree was 
passed against the petitioner ex parte. 
He then applied for the setting aside oi 
that decree and it was ordered that^ it 
should be set aside if he gave security 
for the suit amount and costs within 
three weeks. The order as to this was 
passed on 12th March 1932. and a draft 
security bond was filed on 15th March 
1932. The report of the Amin as to the 
suiTiciencv of the security was not re. 
ceived within tho throe weeks time 

allowed for furnishing security, and so 

an application (I. A. 170 of 
made for extending tho time but, after, 
notice had been given to the or side, 
tho learned Subordinate Judge held, on 
8th Julyl932, that the security had not 
been furnished within the time allowed 
and that it was not competent for urn 
to extend the time, and dismissed the 

application. In the meantime, aocor^ 
ing to the petitioner’s affidavit, the 

had reported that the secui'ity o ere 
was sufficient. Against this ov er on 
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I. A. No. 170-32 the petitioner has come 
up on revision. 

The petitioner at first filed C. M. P. 
No. 3428 of 1932, praying for stay of 
execution of the decree in O. S. No. 57 
of 1931 pending the disposal of the revi- 
sion petition. This petition I am dis- 
missing because there was no appeal 
against, or even petition for revision of, 
the decree in that suit. Subsequently 
the present petition has been filed, pray- 
ing for an injunction restraining the 
respondents-plaintiffs from executing the 
decree in the said suit pending disposal 
of the revision petition. 

_ It is objected that no injunction can 
be granted in this case. It is not a case 
that falls under either P. 1 or B. 2, 

0. 39, Civil P. C., and it has been held 
by this ’ Court, in V aradacharyulu v. 
N aro simliacliaryulu (l) and Ayyaj)er\i>- 
mal Nadar v. M^iiliuswavii Pillai (2) 
that the High Court has no power to 
grant an injunction under its inherent 
powers in cases not governed by O. 39. 
These decisions I haye myself recently 
had occasion to follow in C. M. P. 
No. 3349 of 1932. That this is a correct 
view of the law% as far as it is contained 
in the Civil Procedure Code, is not 
denied by the learned Advocate for the 
petitioner, but he contends that, apart 
from the Code, this Court has extraor- 
dinary powers of granting injunctions, 
which powers it derives from the Sup- 
reme Court. He relies on the decision 
of Curgenven, J., in Govindarajtdu 
Naidu V. Imperial Bank of India, Vel- 
lore (3). 

In that case the learned Judge in 
dealing with a prayer for an injunction 
to restrain from the execution of a 
decree during the pendency of an appeal 
against an order of the Subordinate 
Judge of Vellore, held that the High 
Courts possess, over and above the 
powers which they enjoy under the 
Civil Procedure Code, an equitable juris- 
diction, derived from the old Supreme 
Court to issue an injunction in appro- 
priate cases and are not bound by the 
terms of the Code of issuing such in- 
junction. For the respondents it is 
urged that the learned Judge has not 
considered the provision of the Letters 
Patent to which, indeed, as far as can 

1. A I R 1926 Mad 259=92 I C 616. 

2. A I R 1927 Mad 6b7=102 I 0 700. 

j 8. A I R 1932 Mad 180=136 I C 846. 


be seen from his decision, his attention 
was not drawn. Emphasis is now laid 
on those provisions. It is only under 
S. 19, Letters Patent that a Chartered 
High Court can administer ' the law and 
equity that would have been applied by 
such High Court if the Letters Patent 
had not been issued, and the case in 
which it can apply such law^ or equity 
are cases arising in the exercise of its 
ordinary original civil jurisdiction. By 
S. 20, in the exercise of its extraordi- 
nary original civil jurisdiction, it can 
apply to a case the law or equity and 
rule of good conscience which would 
have been airplied to such case by any^ 
local Court having jurisdiction therein; 
while under S. 21, which governs the 
case under notice, it has to apply to 
any case that comes before it in the 
exercise of its appellate jurisdiction, 
of which revisional jurisdiction forms a 
part, the law' or equity and rule of good 
conscience w'hich the Court in which the 
proceedings in such case w’ere originally 
instituted ought to have applied to such 
case. Now, if a High Court cannot 
grant an injunction under the terms of 
the Civil Procedure Code otherwise than 
in accordance with O. 39, it is certain 
that neither can a mofussil Court do so ; 
and it is also certain that no mofussil 
Court exercises powers derived from the 
Supreme Court. If, then, the High Court 
deals, as appellate or revisional autho- 
rity, with a case coming from a mofussil 
Court, it can only apply such law’ or 
equity and rule of good conscience as 
would be applied by that mofussil Court, 
and from this it follows that it can only 
grant an injunction in respect of such a 
case in accordance with the provisions 
of O. 39. 

Curgenven, J., has referred in Go- 
vindarajulu Naidu v. Imperial Bank of 
l7idia, Vellore (3) to two Calcutta cases. 
Bash Behary Dey v. Bhowani Churn 
Bose (4) and Mungal Chand v. Gopal 
Bam (5) respectively. But in each of 
those cases the Calcutta High Court, 
when it held that it had powers, under 
its general equity jurisdiction, to grant 
an injunction, independently of the Code 
of Civil Procedure, was acting in the 
exercise of its ordinary original civil 
jurisdiction. The learned Judge has also 
referred to Periakaruppan Chettiar v. 

4. (1907) 34 Cal 97. 

. 6. U907) 34 Cal 101. 
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Ea'niasami Chettiar (6), which was de- 
cided by a Divisional Bench of this 
Court. In that case the learned Judges 
held that the Chartered High Courts 
have power to restrain by injunction a 
paity from prosecuting a suit in a foreign 
Court (though within the British Em- 
pire), but they have not as far as I 
understand the decision, held that such 
power can be used in the exercise of ap- 
pellate or revisional jurisdiction in cases 
arising from Courts in the niofussil, and 
they certainly did not make use of such 
a power. What happened was that they 
doubted whether such a power could be 
exercised l)y a Subordinate Court and 
then, dealing with the facts of the cases, 
which was one that came before them 
on an appeal from a Subordinate Judge, 
on the assumption that a Subordinate 
Court had such power, held that the 
Subordinate Judge was not warranted in 
making use of it. The result was that 
an injunction which the Subordinate 
Judge had granted was discharged, the 
petition praying for it being dismissed. 
In these circumstances I do not think 
that the decision is an authority for the 
High Court’s having power to grant an 
injunction in a case that comes befere it, 
on appeal or revision, from a Subordi- 
nate Court in the mofussil. 


Were it such an authority, I should, 
of course be obliged to follow it. I 
would note that none of the decisions to 
which it has referred as to the High 
Court having authority, outside what is 
provided for in the Civil Procedure Code, 
to grant an injunction, has to do with 
cases in which the High Court was not 
exercising its ordinary original civil 
jurisdiction. Two of them are the deci- 
sions in Rash Behary Dey v. Bhoioani 
Churn Bose (4) and Mungal Chand v. 
Gopal Ram (5) to which I have already 
referred. Another is that in U deram 
Kesaji v. Jlyder Ally (7), in which how- 
ever reliance was placed not only on 
I^owers inherited from the Supreme 
Court but also in inherent powers, with 
which I am not now concerned in the 
face of what is the view of this High 
Court in that connexion. Another is 
Miilchand Raichand v. Gill & Go. (8), 
and another is Tikamchand Santokchand 


G. AIR 1928 Mad 491: 

7. (1909) 33 bom 4G9 

8. AIH 1920 Bom 29G= 


:109 I C 281. 
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V. Santokchand Singhi (9), which again 
is a decision of the Calcutta High Court. 
All these decisions have to do with cases 
in which a High Court was acting in the 
exercise of its ordinary original civil 
jurisdiction. 

The other case referred to in Govinda- 
rajxdu v. Imperial Bank of India, Vel- 
lore (3), in which the decision was by a 
single Judge but in that case the injunc- 
tion was found by the learned Judge to 
be one that could be brought within the 
terms of O. 39, R. 2 and his other re- 
marks were not necessary for the 
decision of the petition that was 
then before him. Nor has the lear- 
ned Judge dealt with the provisions 
of the Letters Patent. My conclusions 
are that there is no authority of this 
Court on the subject now before me 
which I am bound to follow and that in 
the light of S. 21, Letters Patent, of 
which I find no discussion in any deci- 
sion of this Court that has been brought 
to my notice, this is not a case in which 
this Court can grant an injunction. The 
petition is therefore, dismissed with 
costs. 

P.R.S./lC.S. Petition disxnissed. 

AIR 1920 Cal 798=59 I C 218. 
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Burn, J. 

Pottella Ragadu and others — Accused 
— Petitioners. 

V. 

Poondla Lakshminarappa Reddi 
Complainant — Opposite Party. 

Criminal Revn. Case No. 939 of 1932, 
and Criminal Revn. Petn. No. 863 of 
1932, Decided on 23rd March 1933, from 
judgment of Sub-Divl. Mag., Ravali, in 
Civil Appeal No. 15 of 1932 and C. C. 

No. 279 of 1932. ^ . c oo i>i 

Cattle Trespass Act (1871), S. 22 Plea- 
der’s fees cannot be awarded. 

The language of S. 22 is not wide enough to 
enable a Magistrate to award Plcad^^ fee to ft 
successful complainant. U otJi u 

N. S. Mani for F. Qovindarajazhari 
— for Petitioners. 

Ch.Raghava Rao—iov Opposite Party. 

K, S. Vasudeva7i—(ov the Crown. 

Order. — In my opinion the 
of S. 22, Cattle Trespass Act (1 of 1870 
is not wide enough to enable a Magis- 
trate to award pleader’s fees to a suc- 
cessful complainant. The Magistrate 
can award ** reasonable compensation 
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for the loss caused by the seizure or de- 
tention ” of the cattle. It is obvious 
that pleader’s fee cannot come under 
this head. He can also award 

all fines paid and expenses incurred by the 
complainant in procuring the release of the 
cattle.” 

In this case the expenses of releasing 
the cattle had all been paid, and the 
cattle had been released, long before the 
complainant engaged a pleader or filed 
his complaint. Therefore the learned 
Magistrate could not award pleader’s 
fees under this head either. This item 
is approximately Rupees Sixty-three 
(Rs. 63) and I d irect that if the compen- 
sation has been collected Rupees nine 
(Rs. 9) be refunded to each of the Ac- 
cused from whom the amount of Rupees 
twelve (Rs. 12) has been collected. 

P.R.S./m.n. Order accordingly^ 
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Burn, J. 

(Kavena Nagutha) Mohamed Naina 
2Iaricair — Accused — Appellant. 

V. 

Ahana Bava Sahih Maracair — Com- 
plainant — Respondent. 

Criminal Appeal No. 624 of 1932, De- 
cided on 1st March 1933, from order of 
Dist. Mag., South Arcot, D/- 17th Octo- 

Fugitive Offenders* Act (1881), S. 19 — 
Magistrate cannot discharge accused ^ except 
•on grounds enumerated — Justifiability of 
-arrest cannot be looked into. 

A Magistrate purporting to act under S. 19 
cannot make an order of discharge on any other 
grounds than those indicated in the section. 
Magistrates to whom prisoners are brought under 
S, 14 are not entitled to decide whether the issue 
of the warrant for the apprehension of the pri- 
soner was or was not justifiable on the evidence. 
They can only act under S. 19 if the case appears 
'to be trivial or if the Magistrate considers the 
application not made bona fide, not made in the 
interest of public justice or for some other rea- 
son of that kind. [P 503 C 1, 2] 

F. L. Ethiraj and A, 5. Sivakami- 
nathan — for Appellant. 

M, A, T. Goelho — for Respondent. 

Public Prosecutor — for the Crown. 

Judgment. — With all respect I find 
myself unable to agree with the opinion 
of Wallace, J. in Criminal Appeal 
I No. 220 of 1932 on the file of the High 
j Court that a Magistrate purporting to 
jact under S. 19, Fugitive Offenders* Act 
[can make an order of discharge on any 
other grounds than those indicated in 
the section. It appears clear to me that 
Magistrates to whom prisoners are 
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brought under S. 14 are not entitled to 
decide whether the issue of the warrant- 
for the apprehension of the prisoner was- 
or was not justifiable on the evidence.} 
They can only act under S. 19 if the' 
case appears to be trivial or iftheMagis-’ 
trate considers the application not made 
bona fide, not made in the interest of 
public justice or for some other reason 
of that kind. In the present case it is 
not contended that the case is trivial.' 
It is contended that the application is 
not made bona fide but to spite the ap- 
pellant. I cannot say that that has been 
satisfactorily established. 

This appeal has been argued almost 
wholly on the merits. I am not prepared 
to say that there is a strong prima facie 
case against the appellant but on the 
other hand I cannot say there is no case 
at all to justify the issue of process for 
his attendance. There is some indica- 
tion of the existence of evidence to prove 
that he collected from the tenant of 
No. 310, North Bridge Road about Rs. 70 
(Rupees seventy) per month more than 
he accounted for to his principal. Whe- 
ther the tenant gave the money to the 
appellant for himself or for his principal 
is nowhei’e clearly alleged. If it was a 
douceur to the appellant, there can be 
no question of criminal misappropria- 
tion. If it was meant for the principal 
then there is a case of criminal breach 
of trust. As already remarked, I can- 
not say there is no case for surrender of 
the appellant. I dismiss this appeal. 

P.R.S./m.n. Appeal dismissed. 

A. I. R. 1933 Madras 503 (2) 

Walsh, J. 

Natesa Ayyar — Defendant — Appel- 
lant. 

V. 

Mangalathammal — Plaintiff — Respon- 
dent. 

Second Appeal No. 451 of 1932, Decid- 
ed on 7th March 1933, against decree 
of Dist. Judge, West Tanjore, D/- 26th 
October 1931. 

(a) Specific Relief Act (1877), S. 42 — 
Money deposited in Court towards decree — 
Suit by daughter-in-law of decree-holder 
merely for declaration that money was self- 
acquired property of her husband without 
consequential relief is not maintainable. 

The case of money collected by a Court exe- 
cuting a decree is entirely different from the 
case of property in the possession of a receiver 
and the custody of the Court js entirely on be- 
half of the decree-holder and there is no other 
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quired. ^Against his the defendant has^ 
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owner. A suit tlioreforc by the daughter-in-law 
of the decree-holder for a more declaration that 
the money really was the self-acquired property 
of her husband and not joint family property 
with decree-holder as manager without asking 
for consequential relief of the recovery of the 
money from the decree-holder is not maintain- 
able. The mere fact that the money was in the 
custody of the Court cannot give her any better 
right to it than she possessed otherwise. The 
executing Court holds tlie money received for the 
decree-holder and cannot deal with the money 
in any other way except as the property of the 
decree-holder: Alii I^Iad 057 and AIR 1929 
Lah 290, Rel on; 27 Mad 591; AIR 1926 Mad 
427 and AIR 1924 Pat 385. Dist. LP5C5 C 1, 2] 

(b) Limitation Act (1908), Art. 120 — Pro- 
perly brought in Court — No fresh start. 

A claim to somctliing or to some sum of money 
which has become time barred would not revive 
when it has been brought into Court: 26 Mad 
415; AIR 1031 PCS9, Iief.[V 505..G2, P 50G C2j 

B'. iJrsiJcacliqri — for Appellant. 

T, S. Vcnkataravia uiyya ) — for Res- 
pondent. 

J HcJgment , — The defendant in this suit 
is the appellant hero. One Venkata- 
ramier had two sons Natesa Aiyar, the 
defendant, and the plaintitl’s husband 
Viswanathier, a younger brother of the 
defendant. Viswanathier left the family 
and went away to Ammapot and sot up 
a coffee shop. He disappeared about 
1913 or 1917; it is not quite clear which 
year. He had in 1912 taken a mortf^age 
bond in his favour from one Pachay- 
yappa Chetti. In 1919 his father sued 
the mortgagor on the ground that the 
bond was joint family property and that 
he was the family manager. Neither 
the mortgagee nor the present plaintiff 
nor her minor sons were made parties 
and the mortgagor raised no objection 
and he got a decree in his favour. 
Under this decree he was to receive the 
money after giving proper security. In 

1929 certain moneys were realized to- 
wards t!i(3 decree and were brought into 
Court. Venkataramier by that time was 
dead. His eldest son as his legal re- 
presentative applied to draw the money. 
The widow of the younger son, who is 
the plaintiff, came forward and said 
that it was the separate property of her 
husband and that she was entitled to 
it. The suit was brought on 31st July 

1930 impleading the only surviving son 
and not the mortgagor. The suit was 
for a bare declaration that the money 
belonged to her. Both the Courts found 
on the facts that tlie mortgage bond was 
the self-acquired property of her hus- 
band and gave her tho declaration re- 


preferred this second appeal. 

The first objection is that tho suit for- 
a morekleclaration without consequential- 
relief asking for tho payment of the 
money is not sustainable. This objec- 
tion I consider to be good. If the plain- 
tiff had asked for the relief as against 
the mortgagor the suit would be barred 
and as against the defendant’there is no 
privity of contract of a legally recog- 
nizable nature in the case: vide the de- 
cision in llamaswami Naidu v. JShUlm- 
sami Pillai (l). Sadasivaier, J. at p. 938> 
states: 

“ I shall try to illustrate what I mean by a. 
simple example: B owes money to A; A dies; 
there is a dispute between C and Z>, each claim- 
ing to be the solo heir of A; B pays the money 
to C. Can D sustain an action for money had 
and received against G even if he establishes 
against 0 that he is tho rightful heir and not CT 
I am clearly of opinion that he cannot do so, his 
only remedy being against tho debtor BA^ 

The case is on all fours with Mt, 
Seioi Bai v. W asii Ra7n, AIR 1929 Lah- 
290. In that case the husband of the 
plaintiff, who had separated from his^ 
father, died in 1918 leaving certain 
debts duo to him. The father there- 
after commenced disposing of these debts> 
without the knowledge or consent of the 
plaintiff who alone was the legal repre- 
sentative of her husband and trans- 
ferred inter alia a debt to his son-in-law- 
The plaintiff instituted the suit for the- 
recovery of the amount against the prin- 
cipal debtor as well as defendant 1 whex 
was alleged to have realized it. It was^ 
held that as regards the principal debtor 
tho plaintiff’s suit was clearly time^ 
barred and her claim against defen- 
dant 1 could not succeed in the circum- 
stances of the case merely because thn- 
debt is alleged to have been paid to 
him: Ramaswaini Nciidu v. Muthusaini 
Pillai (l) is quoted with approval where 
it was held that 

“ there must be what might bo called some pri- 
vity of a legally recognizable nature such as 
some knowledge of particular facts in the man 
who received tho money or some mistake or 
ignorance of ficts on tho part of tho man who- 
paid the money or some relation of trust and. 
confidence between them on which the Coi 
could fasten as creating tho relation of principal 
and agent (though by fiction) between tho plain- 
tiff and tho defendant.” 

It is unnecessary to discuss whether 

in the present case the plaintiff oould 
have sued to rec over the money from th» 

1. AIR 1910 Mad 957=48 I C 756=41 Mad 
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defendant on the ground that his father 
occupied a fiduciary position, for she has 
not chosen to ask for relief on this 
ground at all nor to recover the money 
from the defendant. The whole point 
of the objection is that she was bound 
to ask for the consequential relief of re- 
covering the money from defendant 1. 
It seems to me clear that the mere fact 
that the money was in the custody of 
the Court cannot give her any better 
right to it than she possessed otherwise. 
The executing Court holds the money 
received for the decree-holder and can- 
not deal with the money in any other 
way except as the property of the 
decree- bolder. Three cases have been 
quoted on behalf of the respondent to 
show that a suit for a bare declaration 
is sufficient. The first is Vedanayaga 
Mud altar v. Vedammal (2). In that 
case the property in question belonged 
to a minor S deceased. Prior to his 
death proceedings had been taken for 
the appointment of a guardian for him 
under the Guardian and Wards Act. 
Pending these proceedings the District 
Court appointed plaintiff receiver and 
placed him in possession of the property, 
removing'the minor’s mother from the 
charge thereof. The High Court revers- 
ed that order and directed that posses- 
sion of the property should be handed 
back to the defendant. This order had 
not been carried out to any extent»at the 
date of the suit and the suit was by the 
plaintiff for a declaration of his right 
to property without asking that the 
property should be delivered to him. It 
was held that the suit was maintainable. 
The possession of the property was, at 
the time, neither with the defendant 
nor with the plaintiff, it being in cus- 
todia legis and in the hands of an ofiScer 
of the Court and it being a mere acci- 
dent that that officer was the plaintiff. 
Inasmuch as the defendant was not 
in possession, plaintiff could not as 
against her, have consequential relief 
and nothing more was required to be 
done to secure to the plaintiff all his 
rights than to obtain an order of the 
Court enabling him to retain possession 
m his own right. That case is entirely 
distinguishable as the ownership of the 
property was not in dispute and nothing 
more v;as required to be done than 
to obtain an order. Here what the 
a. (1904) 27 Mad 691. T 


plaintiil really wants the Court to do^ 
is to say that the money w-hich be- 
longed to the defendant belongs to her 
and to recover it from the defendant, 
but she avoids asking for the relief 
which she is really seeking. The next 
case is T^ctjavajalu Idaidu v. Kotidarn.- 
nnal (3). That was a case where in pro- 
ceedings taken under S. 145, Criminal 
P. C., the Magistrate, finding himself 
unable to say which party w'as in pos- 
session, placed the properties in the pos- 
session of a receiver pending the decision 
of the civil Court in favour of one or* 
other of the parties, and one of the par- 
ties brought a suit for an adjudication 
that he \vas the person entitled to the 
properties, but did not pray for posses- 
smn. It was held that no relief by way 
of^ recovering possession from the re- 
ceiver need be asked and the suit as~ 
framed was proper and maintainable. In 
the case of a receiver the Court dees not. 
hold the property for any particular per- 
son but on behalf of all the parties be- 
fore it and only ultimately on behalf of 

the party who is to be found entitled to 
it. 

The case of money collected by a Court! 
executing a decree is entirely different'' 
and the custody of the Court is entirely! 
on behalf of the decree-holder and there! 
is no other owner. The case in 8ahuri\ 
Pande v. Ram Klielavan Pande (4) is 
like the case in Vedanayaga Mudaliar- 
V. Vedammal (2), and it was a suit by 
the heir of a lunatic for a declaration 
that he is entitled to the property of the 
lunatic which was in the custody of the- 
manager and there was no rival claimant 
to the property itself from whom he;^ 
wanted to recover it.’ I am therefore of 
the opinion that the suit is not main-b 
tainable without the prayer for conse-l 
quential relief. The effect of holding the^' 
suit to be maintainable would betoraise- 
almost insoluble problems of limitation- 
and in fact it has been quite consistently 
argued before me for the respondent that 
since the only relief which could be asked 
was a declaration the cause of action did 
not arise until that declaration could be- 
given, i. e., until the money came into^ 
Court. Consequently Art. 120 applied and*' 
six years will run from the date when 
the money came into Court. This is a;.' 
very startling proposition. It means- 

3. AIR 1925 Mad 427=80 I C 929. 

4. AIR 1924 Pat 385=72 I C 495. 



bOG Madras 


Secy, op State v. Raghunathan 


1933 


.that the claim to something or to some 
Isum of money which has become time- 
barred would revive when it has been 
.brought into Court. There is no deci- 
Ision which holds such a thing. Bajah of 
WenkaUujiri v. IsakaraUi Subbia (o) and 
Govindanarayan Singh v. Shamlal 
Singh ((■)) do not certainly hold this 
view. The learned District Judge traces 
the starting point of limitation from the 
date when the plaintill came to know of 
the denial of her right. This also has 
been argued as a secondary basis for the 
saving of limitation before me. On this 
point I w'ould say only that the decree 
having been passed in 1919 it is for the 
plaintiff to say clearly in her plaint how 
her suit is not barred by limitation. The 
statement in para. 7 of the plaint is. 

“The plaintiff now understands that the said 
Venkatarama Iyer tiled O. S. No. 245 of 1910 on 
the file of the District :Munsif of Tanjore, ob- 
tained a decree thereon on 30th August 1919. On 
obtaining a copy of the preliminary decree in the 
month of August 1929, this plaintiff was surprised 
to learn that Venkataramier has suppressed the 
right of the plaintifi to the mortgage, but fraudu- 
lently claimed the same in hi^ capacity as the 
managing member of an undivided Hindu joint 

family.” 

She does not say here that she did not 
know of the institution of the suit and 
of the decree at the time. In para. 5 
she says that she knew all about the 
mortgage: 

“Plaintiff and her husband jointly worked in 
the said hotel and from out of the earnings of tho 
hotel a sum of Rs. 300 was advanced on 4th 
August 1912 on a mortgage to one Pachayappa 
Chetty and a duly registered hypothecation deed 
was obtained therefor in tho name of tho said 
Viswanatha Iyer.” 

The plaintiff went away from the 
place and she has stated that she did 
not know of the suit filed on this moit- 
gage and of the result of that suit, and 
that when she got a copy of the decree 
she understood that in that suit her 
father in law suppressed her right. Ow- 
ing to such an extremely vague state- 
ment in the plaint it is not surpiising 
that the defendant in his written state- 
ment is not able to put the matter of 

limitation more clearly than to say that 
“the plaintiff’s husband left Ainmapet in 1913 
and not in 1917 as wrongly stated in tho plaint 
.and that the present claim oven otherwise is 

barred in law.” 

However, as I said above, it appears 
•to me to hold th at the plaintiff can 

5. (1903) 2o T^Iad 410. 

0. AIR 1931 P C 89=131 I 0 753=58 I A 126— 
58 Cal 1187. 


bring a suit for a bare declaration with- 
out the consequential relief which^ is 
necessary will lead to innumerable diffi- 
culties in the matter of limitation such 
that she could bring the suit until six 
years after the money is brought into 
Court no matter how stale the claim it- 
self to the money might be. In my opi- 
nion the suit is not maintainable and 
should have been dismissed. It was also 
argued for the appellant that the suit 
was not maintainable under tho provi- 
sions of S. 214, Succession Acb. It is 
not necessary to go into this as the ori- 
ginal debtor is not being sued and there 
is no doubt that if the plaintiff had 
asked for the consequential relief in the 
first instance against defendant S, 214 
would nob have stood in her way*, vide 
the decision in Sahib Ham v. Aft. Go- 
vindi (7). If on the other hand she had 
sued on the original mortgage S. 214 also 
would not have stood [vide Nanchand 
V. Yeiiava (8jj for the section only ap- 
plies to a personal decree, but in point of 
fact as she has asked for no relief against 
the judgment-debtor or against the de- 
fendant the question of the applicability 
of the section does not arise. The second 
appeal is allowed with costs throughout. 

P.r.S./r.K. Appeal allow ed. 


7. AIR 1921 All 155=60 I C 774=43 All 440. 

8. (1904) 28 Bom G80=6 Bom L R 582. 
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Beasley, C. J. and Bardswell, J. 
Secy, of State — Petitioner. 

V. 

Haglmnathan and others Opposite 
Parties. 

Civil Bevn. Petn. No. 1260 of 1932, 
Decided on 14th March 1933, from order 
o{ Sub-Judge, Kumbakonam, D/- 
November 1931. , _ r' .. f..— 

(a) Civil P. C. (1908), S. P^-Courl-fee 
Decision favourable lo plaintiff v 

revision application ,07- 

not lie— Government of India Act, 3. 
Court-fees Act (1870), S. 12. 

Whoro a favourablo docUion 
as renards court-fco to tho plamlifl. the High 
Court has no power of revision oitbot under 

S. 115, Civil P. C., or under S. 107 ®,®J,®vorthe 

of India Act. It is immaterial whether the 
applicant is tho defendant ortho 

AIR 1929 Mad 191; AIR 1929 “iifilnd 

1925 Onl 814, Rel on ; AIR 1928 Mad 41b 

A I R 1925 Mad 722, Hxpl. and ^ 

(b) ClvilP. C. (1908), S. ^IS'-Government 
not party— Decision on court-fee 
to plaintiff — Whether Government can 
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apply in revision — Court-fees Act (1870), 
S. 12 — Quaere. 

Where Government is not a party to the suit, 
it is doubtful whether a petition for revising the 
order as to court-fee favourable to the plaintiff 
can be presented by Government. [P 503 G 1] 

Beasley, C. J , — The petition is against 
a decision of the Subordinate Judge of 
Kumbakonam holding that the court-fee 
paid on the plaint was sufficient. It is 
a petition presented by Government. A 
rpreliminary objection is taken as to the 
maintainability of this petition either 
under S. 115, Civil P. C., or S. 107, 
■Government of India Act. It is argued 
that, where an order in regard to court- 
fees happens to be in favour of the 
plaintiff, the High Court will not inter- 
fere by way of revision; and, on the 
. other hand, it is contended by the 
learned Government Pleader that, follow- 
ing the decision of a Bench of this High 
Court in Kulandai Pandichi v. Bama- 
■sami Pandia (l) the High Court has 
the power to revise such an order. 
Turning to that decision, it will be seen 
that in that case the lower Court passed 
an order directing the plaintiff to pay 
additional court-fees on an erroneous 
view of the court-fees payable and re- 
fused to proceed with the suit unless 
such sum was paid, A preliminary ob- 
jection was taken as to the maintainabi- 
lity of the revision petition on the 
ground that an appeal would lie against 
^n order dismissing the suit if the court- 
fee was not paid. This contention the 
Bench was unable to uphold being of 
the view that, where a Judge on an 
^erroneous view of the court-fee payable 
refuses to proceed with the suit until 
the proper court-fee is paid, he fails to 
exercise the jurisdiction as the party is 
entitled to have his case tried if he paid 
the court-fee; and Sundalamuthu Pillai 
V. Soma Sundaram Pillai, (2) a decision 

of Krishnan, J., was referred to with 
•approval. 

In the latter case it was held that in 
cases in which trial Courts wrongly 
order payment of court-fee over and 
above what was paid on the plaint, it 
•bas been the practice of the Madras 
^Migh Court to interfere with the order 
in revision, without leaving the ag- 

*0 cumbrous remedy 
.o XiitiDg an appeal after the nln.int ia 

1. A I E 1928 Mad 416=108 I 0 639 = 51 Mad 
664. 

A I R 1925 Mad 722=87 I 0 25, 


rejected for non-payment of the amount 
directed to be paid, the question really 
being one of jurisdiction as the plaint 
has to be rejected if the stamp duty is 
not paid. There are other cases of this 
• High Court on the same point taking a 
similar view. The reason for interfering 
in revision in those cases was that it 
was a question of jurisdiction, that is 
to say, a refusal to exercise jurisdiction. 
Those cases are however clearly disting- 
uishable from another decision of this 
High Court, nd^meXy , Mnli am ad Ellaiyas 
V. liahima Bee (3). In that case the 
lower Court held that the court-fee paid 
by the plaintiff on his plaint was correct 
and Venkatasubba Eao, J., held that 
such an order as that is not revisable 
though an order that the court-fee paid 
on the plaint is wrong is revisable. As 
he points out at p. 301 (of 56 M . L. J.), 
where the order is unfavourable to the 
plaintiff’ it may result in great hardship 
to him and the interests of justice may 
demand that the High Court should at 
once rectify the error without waiting 
till the suit is finally decided and an 
appeal is then filed. But if the lower 
Court’s order which is favourable to the 
plaintiff happens to be wrong, there is 
another remedy open, which is quite 
adequate, as the mistake can be cor- 
rected by the appellate Court under 
S. 12, Court-fees Act. It is quite true 
that in that case the petitioner was the 
defendant and that, as is pointed out in 
the judgment in that case, where an 
order in regard to court- fee happens to 
be in favour of the plaintiff it does not 
mean that it is against the defendant 
though it may operate to the detriment 
of the revenue. In this case, the peti- 
tioner, as already stated, is the Govern- 
ment and it is argued by the learned 
Government Pleader that this fact dis- 
tinguishes this case from A, Muhamad 
Ellaiyas v. liahima Bee (3). 

I am however unable to agree that 
that distinction alters the position if 
that decision was correct which, in my 
view, it clearly was. It is difficult to 
see how this petition can be presented 
at all by Government, seeing that Go- 
vernment is not a party to the suit, and 
I have considerable doubt as to whether 
such a petition as this can be presented 
by Government. But, in any case, in 

»3. A 1 R 1929 Mad 191=114 I 0 842=66 M L J . 

302. 
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cny opinion, that is immaterial. Tho 
same view as that taken l)y ^ enkata- 
subba Rao, J., was taken in I'alhner v. 
Mirza Moliavied Sijcd Ali (4). In that 
case it was held that, when a Court 
holds that the plaintill’s valuation is • 
correct, it does nob commit such an 
orror of law as to entitle tVie Hii^b 
Court to interfere under S. 115, Civil 
P, C., because it cannot be said that the 
Court has exercised a jurisdiction not 
vested in it or has failed to exercise a 
jurisdiction vested in it. There is an- 
other case to which reference must be 
made, namely, Kattiya Pillai v. Hama- 
sami Pillai (5), a decision of Vonkata- 
subba Rao and Reilly, JJ., holding that 
the High Court can interfere in revision 
against an order relating only to a ques- 
tion of court-fee if the order is unfavour- 
able to the plaintilV but that it will nob 
interfere if the order is favourable to 
the plaintiff. In that case there was 
not only a question of the court-fee but 
of the valuation of tho suit under S. 11, 
Suits Valuation Act. In such a case as 
that tho High Court has a revisional 
jurisdiction oven tliough tho order is 
favourable to the plaintiff. Tho reason 
for the distinction appearing in that 
case is that in the latter case it was a 
question of the Court’s jurisdiction to 
entertain the suit. No case has been 
referred to where this High Court or 
any other High Court has held that, 
svhero a favourable decision has been 
given as regards court- fee to tho plain- 
tiff, the High Court will exercise its 
revisional powers. I am clearly cf the 
opinion that in such cases the High 
Court has no power of revision either 
under S. 115, Civil P.C., or under S. 107, 
Government of India Act. This civil 
revision petition must therefore be dis- 
missed with the costs of the respondent, 

Bardstcell, J. — I agree. 

P.P.S./H.K. Petition d ism isse d - . 

P. A I RTy25 Car8M=8r) I c/86.1 
5. A I K 1029 T^hul 39_G=JJlO I C 35. 
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^YALSII, J. 

Rathnammal — Petitioner. 

V. 

Sundaram Achari and others Oppo- 
site Parties. 

Civil Revn. Petn. No. 1096 of 1932, 
Decided on 3rd January 1933, against 
order of Dist. Judge, Madura, D/- Ist 
March 1932. 


(a) Civil P. C. (1908),S. SO—Suitagainst- 
defendants 1 to 6 alleging to be in possession 
of deceased's property — Deceased by will 
giving life interest to defendant 2 and ves-- 
ted remainder to defendant 4 — Defendants 4 
to 6 exonerated before trial — After decree 
defendant 2 dying — Execution taken against 
property coming to defendant 4 — Defen- 
dant 4 not being judgment-debtor or his le- 
gal representative, property in her hands 
cannot be' proceeded against — Non-appear- 
ance by her to application for transfer of 
decree cannot create constructive res judi- 
cata — Civil P. C. (1908), S. 11 — Execution. 

A suit was brought against defendants 1 to G- 
for the value of paddy received by one G deceased 
whoso assets were said to bo in the hands of thr 
defendants. Defendants 4 to G were exonerated 
before trial. A decree was passed against defen- 
dants 1 and 2. Deceased had by his will grant- 
ed a life interest in the property sought to be- 
proceeded against to his widow, defendant 2, with 
vested renniindcr to defendant 4. After the de- 
cree, defendant 2 died and the plaintiffs sought 
to proceed in execution against this j)roperty 
which had come into the possession or defen- 
dant 4 on her death : 

^llcld : that as defendant 4 was neither a 
judgment-debtor nor a legal representative of 
the judgmeut dobtor, and :is the decree did not 
allcct her the property of the deceased in her 
hands could not bo proceeded against ; 33 Ma(P 

75 and il/a(/ b P A 290 oj 1927, Pel on ; Al U 
1926 Mad 487; 31 1 C 920 and A 1 R 1914 Mad 
GG8, Expl and Did. LP 509 C 2l 

Held fa rthcr : tho non-appearance against a 
petition to transfer a decree with which dofon- 
dant 4 had no connexion, cculd not 'create any 
constructive res judicata that tho property of thn 
testator in her hands was liable to bo proceeded 
against. [P 509 C 2] 

(b) Civil P. C. (1908), S. 115— Plaintiffs 
representing temple knowing rights of par- 
ties — Party exonerated cannot be allowed to- 
be proceeded against — Execution. 

To allow a party against whom no proceed- 
ings can bo taken in execution to bo proceeded 
against, merely because tho plaintiffs, who re- 
present a temple knowing tho exact rights of the- 
parties and of everyone concerned, made a mis- 
take in exonerating her in tho suit, would ber 
subversive of all ideas of legal procedure 
cannot bo permitted on any ground of allegeo- 
moral right, of the temple property, and the ordev 

in execution should be interferrod , 

LF 51U Vj ij 

C. A, Seshagiri Sastriar for Watrap 
S, Suhramania lye) for Petitioner. ^ 

B. Goiyalasamy Itjcngai — for Opposite 

Parties. 

Order.— \ suit, S. C. No. 1709 of 1921 

on the iile of tho Sub- Judge, Madura was 
brought against defendants 1 to 6 loi 
the value of paddy received by oue 
Ganapathi Achari, deceased whose as- 
sots wore said to bo in tho hands of ic 
defendants. Defendants 4 to 6 were ex- 
oneratod before trial. A decree wasj 
; assod against defendants 1 and 2. De-' 
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ceased had by his will granted a life in- 
terest in the property now sought to be 
pioceeded against to his widow defen- 
|dant 2 with vested remainder to defen- 
dant 4. After the decree defendant 2 
died and the plaintiffs sought to proceed 
in execution against this property which 
had come into the possession of defen- 
dant 4 on her death. 


The latter objected as she had been 
exonerated in the suit, but both the 
lower Courts found that the property 
was liable. She files this revision peti- 
tion. The view of the lower Courts 
with regard to the said property of the 
deceased in her hands being liable for 
the decree is I consider clearly wrong. 
She was exonerated before filing any 
writuen statement, by the plaintiffs 
themselves, so that estoppel cannot be 
^nd is not pleaded against her in respect 
-of anything that happened in the suit. 
There can be no decree simply against 
the assets of a deceased person. S. 50, 
Civil P. C., talks of “ judgment-debtor.’' 
The recent judgment of Jackson, J., and 
^yself in L. P. A. 290/1927 may be re- 
ferred to, but it is too obvious to require 
•elaboration that a decree must always 
be for assets in the hands of some per- 
son : vide K.aliappan Servaiharan v. 
Vaiadarajulu (l). it is no answer to 
say as the learned District Judge does 
that the object of the decree was to 
fasten the liability for the debt on all 
the assets of the deceased debtor. That 
may have been the object of the suit, 
but the decree will not bind anyone but 
the judgment-debtors and their legal re- 
presentatives. So also it is not true 
that defendant 4 when she was exoner- 
ated had no saleable interest in the pro- 
perty. 

The learned pleader for the respon- 
dents attempts to argue that because de- 
fendant 2 was in physical possession of 
the property after the testator’s death 
she must be treated as having been in 
entire possession for the purpose of the 
sui . No authority is quoted for such a 
strange proposition. Its»fallacy is clear 

tiave hap- 

pened had she not died and had plain- 
o P^o°09ded to execute their decree 

he^Hfe j’T' sold 

her life interest in the suit property ; 

therefore they cannot bo in any better 

position_after_her death. The cases 

1. (1910) 33 MvJ 75=rro~737'; ^ 


quoted for the plaintiffs are notin point: 
Mallappa v. N. G. Rare (2) only decid- 
ed that where in a suit filed by credi- 
tors of a deceased person against his 
heiis and against certain Iversons im- 
pleaded as being in possession of his as- 
sets those in possession colluded with 
the plaintiffs in allowing a decree to be 
passed, the decree was not binding on 
the real heirs. That has nothing in 
common with the present case, but a^^re- 
mark is relied on : 

“ \Vhere a decree is obtained without fraud or 
collusion against person.? in possession of the de- 
ceased debtor’s estate it will be binding on hi? 
heirs.” 

This does not state that a part legatee 
remains anything, but a part legatee 
simply because he is in actual possession. 
Gnanamhal Avimal v. Veerasami Chetty 
(3) has also no application. In that 
case there was a genuine mistake of fact. 
There was no mistake of fact here. The 
plaintiffs know the terms of the will 
and exactly what defendants 2 and 4 
respectively took under it as legatees, 
and in fact originally impleaded defen- 
dant 4, but chose to exonerate her : 
RastliJiri R any cl Iyer v. VenhcLtarcimd 
Iyer (4), has also no application. De- 
fendant 4 is not being proceeded against 
as the legal representative of defen. 
dant 2 and she is not her legal repre- 
sentative. As defendant 4 is therefore! 
neither a judgment-debtor nor a legal 
representative of the judgment-debtor, 
and as the decree -does not affect her, iti 
is unnecessary to consider whether the 
plea of limitation which she took in the 
first Court was rightly or wrongly de- 
cided against her. 

The learned District Judge however 
mentions at the end of his judgment 
that the non-contesting of Execution 
Application No. 711/1928 by the peti- 
tioner made the matter res judicata. 
The point was not raised in the execut- 
ing Court and constructive res judicata 
in the matter of execution petition has 
to be very cautiously applied. Now 
the execution lapplication in ques- 
tion was merely one to transfer the 
decree to the Melur District Munsif’s 
Court for execution. Assuming, purely 
for the sake of argument, that from the 
fact that transfer was ordered we may 
presume proper service on defendant 4, 

' 2. AIR 192S Mad 4S7=93Tc 625. ' 

3. (1915) 31 1 0 920. 

4. A I R 1914 Mad 663=24 I G 280. 
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th© DOn-app0avanc0 aj^jaiust a potition to 
traDsfor a docves with which dofen- 
dant 4 had no connexion, can obviously 
not create any constructive res judicata 
that the property of the testator in her 
hands is liable to be proceeded against. 
iThe simple answer is that she had no 
llocus standi to oppose any such transfer 
^application because she had been ex- 
onerated from the decree. The last ar- 
gument addressed for the plaintiffs to 
mo is that I should not interfere in re- 
vision where no substantial injustice has 
been done because the plaintiOs, who 
represent a temple, are morally entitled 
to the property. 

To allow a party against whom no pro- 
ceedings can be taken in execution to be 
proceeded against, merely because the 
plaintiffs knowing the exact rights of 
the party and of everyone concerned 
made a mistake in exonerating her in 
the suit, would be subversive of all ideas 
of legal procedure and cannot be permit- 
ted on any ground of alleged moral right 
of the temple to the property. The re- 
vision petition is therefore allowed with 
costs throughout and the execution ap- 
plication against defendant 4 must stand 
dismissed. 

P.R.S./r"k. Petition allowed. 
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Anantakrishna Ayyar, J. 

Nalaholu Bamireddi — Defendant 
Petitioner. 

V. 

Thunrja Chinna Venhu Beddi and 
others — Plaintiffs Opposite Parties. 

Civil Revn. Petn. No. 1760 of 1932, 
Decided on 20th January 1933, from 
order of Dist. Munsif, Kavali, D/- 7th 
November 1932. 

Practice— Judgment— Miscellaneou# appli- 
cation contested — Pleaders heard Merits of 
controversy must be deterinined— Petition 
is ** struck off ” is not legal disposal. 

When a matter is contested and when the 
Court has heard pleaders for both sides, simply 
to say that tho petition is struck off, is on- 
tirely unwarranted and extremely undesirable. 
To say that “ tho petition is struck off ” is surely 
not a proper and legal mode of disposal of an 
important contested application ; thcro must bo 
judicial determination on tho merits of tho con- 
troversy ; 10 Cal 41G and G All 2G9 {P C), lid, 

on. [P 610 0 2 ; P 511 0 11 

B, Somayya—iox Petitioner. 

K. Umamahewaravi — for Opposite 
Parties. 


Order. — In O. S. No. 471 of 1932 on 

the file of the District Munsif of Kavali, 

defendant 1 filed an application under 

O. 7, R. 14, O. 11, R. 15 and S. 151, 

Civil P. C., for directing the plaintiff to- 

produce in Court the documents as per 

list, or give inspection of the same to 

defendant 1 alleging that 
“ it was not possible for defendant 1 to file his 
written statement without inspecting those docu- 
ments.” 

The matter was contested. The learned 
District Munsif, after hearing the pleaders 
of the parties, disposed of that applica- 
tion in these words: “ The petition is 
struck off.” In connexion with execution 
applications, this phrase “ struck off ” 
was once a very favourite phrase which 
often found acceptance with Courts, j 
with the result that a lot of difficu.ties 
arose in subsequent proceedings in exe- 
cution in construing what exactly was 
meant by the phrase “stiuck off” in 
such orders. It is not necessary to refer 
to the legal history of the expression 
“ struck off ” with reference to its use 
in connexion with execution applications. 
In Biswas Sonan Chunder v. Binandot 
Chnnder (l). Field, J., who delivered the 
judgment of the Court observed at p. 422 
as follows : 

“ It would be very desirable that Courts in the 
mofusfiil should abandon tho practice of striking 
cases off.’ There is no provision in tho Civil Pro- 
cedure Code for striking off a case. Tho only 
proper mode of dealing with a case, whether a 
regular suit or a miscellaneous proceeding, when 
the parties do not appear, is to dismiss it.” 

It would still seem to be necessary to 
impress upon mofussil Courts the im- 
portance of the above observations. If 
the only proper mode of dealing with a 
case, whether a regular suit or a miscel- 
laneous proceeding, even when the par- 
ties do not appear, is to dismiss it, 
it would surely seem to follow that when 
matter is contested and when the Court 
heard pleaders for both sides simply to 
say that the petition is “ struck ott, is 
entirely unwarranted and extremely un- 
desirable. (The note attached to Civil 
Rules of Practice, Vol. 1, R. 144, refers 

apparently to special circumstances in 
connexion with execution petitions, 
where no further relief can be granted 
at the time, and I am not concerned 
withsuoh execution petitions at present.; 

In Bam Kirpal v. Bup Knan (2j bir 
Barnes Peacoc k in delivering the judg - 

1. (188^1) 10 Cal 416. ^ 

2. (1884) 6 All 269=11 I A 87 (P C). 
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menb of the Privy Council observed at 
p. 275 as follows : 

In the course of those proceedings the case 
was for various reasons several times ‘struck off,’ 
that is to say struck off the file of the business 
pending in the Court of the Subordinate Judge.” 

It is not necessary at this time of the 
day to refer to the various decisions in 
which Courts had to complain about the 
loose practice that obtained in some 
Courts of directing execution applications 
to be “ struck off.” A case struck off 
the file of the business pending in the 
Court is not necessarily dismissed or 
finally disposed of. Such an order, made 
evidently for the purpose of showing the 
Court s statistical returns that a case is 
no longer pending, is illegal ; the rights 
of the parties are not affected thereby 
and the application must be regarded as 
pending notwithstanding its apparent 
removal from the file. As the order is 
not based on the judicial adjudication 
on the merits of the controversy, it 
would prima facie be no bar to a fresh 
application. 

But litigants in Courts are entitled 
to have a judicial determination on the 
merits of the controversy, instead of 
having the mere apparent satisfaction 
of having the legal right to file a fresh 
application, no one knowing whether 
that would end with better results. The 
use of the expression ** struck off ” in 
connexion with miscellaneous applica- 
tions where substantial relief is prayed 
for is even more inappropriate and un- 
desirable than its use with reference to 
execution applications. It is now under- 
stood that the expression has in prac- 
tice now ceased to be used by Courts in 
connexion with orders passed even on 
execution applications. But the order 
passed by the learned District Munsif 
in this case would seem to indicate that 
that expression though now not used 
with reference to execution applications 

and finds favour in other, 
though contentious, proceedings. To say 
that the petition is struck off ” is 
surely not a proper and legal mode of 
disposal of any important contested 
application, like the one before the lower 
Court, if it be a legal mode of disposal 
of any proceeding before the Court at all 
There is no indication in the order in 
question as to what was passing through 
the mind of the learned District Munsif 
when he proposed to strike off ” the 
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application, after hearing pleaders of 
the parties. 

The position of defendant 1-peti- 
tioner— is surely embarrassing. He has 
to file a written statement in the suit. 
Before filing his written statement, he 
thought he should be allowed to inspect 
certain documents referred to in the 
plaint. Whether he was entitled to it 
or not is not the matter for considera- 
tion by me at present. When he applied 
to the learned District Munsif for orders, 
he surely had a right to be told whether 
he was to have such inspection or not, 
so that he might busy himself wdth bis- 
written statement accordingly. The 
order passed by the learned District 
Munsif striking off the petition leads to 
nowhere. Is the petition still pending, 
so that the defendant need not file his 
written statement before final and other 
orders are passed on his application? Or, 
is the petition taken to have been dis- 
missed ; if so, for w^hat reason ? I am 
obliged to remark that the learned Dis- 
trict Munsif would seem to have not ap- 
plied his mind at all to the question, 
before him. I do not think it necessary 
to say anything more about the order 
passed by the learned District Munsif on 
the present occasion. The order as it 
stands could not be sustained. I re- 
verse the order of the learned District 
Munsif, dated 7th November 1932, and 
remand I. A. No. 1022/32 for fresh dis- 
posal according to law. The costs in tbs' 
High Court will abide and follow the* 
final order to be passed on the appli- 
cation. 

P.R.S./r.k. Order accordingly. 
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Beasley, C. J. and Bardswell, 

Baijnath Karnani — Appellant. 

V. 

V allahhd as Damani — Respondent. 

Appeal No. 15 of 1932, Decided on 

15th March 1933, from judgment of 

Stone, J., D/- 17th November 1931. 

(a) Limitation Act (1908), Art. 117 — 
Foreign judgment — Appeal dismissed — 
“Judgment in that suit” is appellate and not 
original judgment — Civil P C. (1908), S. 13. 

Where in a foreign state there is a suit and 
in that suit a judgment is given and from that 
judgment appeal is made, which appe^il is dis- 
missed, the “judgment in that suit” is not 
judgment of the Court of first instance but tho 
judgment of the appellate Court for the purposo? 
of Limitation Act, The test is that the foreign 
judgment must be final and conclusive betweea 
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the parties: AIR 1918 P G 151 (P C), Dist\ 
Ca'ie J'lw li'icnssed . [P 512 G 1,2] 

(b) Limitation Act (1908), Art, 117 — Judg- 
ment. 

In Art. 117 judgment means decree. [P 512 C 1] 

T. R. Venkatarama Sastri for V, 
Varadaraja Mudaliar — for Appellant. 

S. Daraisxoaviy Iyer and N . J . Ska- 
manna — for Respondent. 

Jleasley, G. J . — Tliis is an appeal from 
ja judgment of Stone, J., and the point 
'to be decided is: Where in a foreign 
'state there is a suit and in that suit a 
ljudgment is given and from that judg- 
'ment appeal is made, \vhich appeal is 
'dismissed, is the“judgment in that suit” 
;the judgment of tlie Court of first in- 
jstanco or is it the judgment of the Ap- 
pellate Court for the purposes of the 
Limitation Act? 

The suit under appeal is brought to 
enforce a judgment given in the state of 
Biktanir. The first Court’s decree there 
was appealed from and tlie appeal was 
dismissed by the appellate Court. If 
the appellant here, the plaintiff in the 
suit, is to take as the date for his cause 
of action the date of the decree in the 
Court of first instance, then this suit is 
barred by limitation. If he is to take 
the date as that of the appellate Court’s 
decree then his suit is not barred by 
limitation. This is a very interesting 
point and, as Stone, J., remarks, it is 
strange that there are no direct deci- 
sions upon this point although it must 
have arisen in India many times before 
Stone, J., has rightly, in my opinion, 
held that in Art. 117, Lim. Act, judg- 
ment means decree. He has taken the 
view that the starting point of limita- 
tion was the’-^decree in the first Court 
and accordingly dismissed the suit as 
being barred by limitation. It is con- 
tended here that he was wrong. In this 
case wo are dealing with a judgment 
given in the state of Bikanir where it is 
conceded that all the provisions of the 
Civil Procedure Code are applied and 
the decisions of the Indian High Courts 
followed; and'in my view, the difficult 
question before us is made more simple 
on that account. It is conceded that a 
foreign judgment and a Municipal judg- 
ment are upon an entirely different 
basis. A foreign judgment cannot be 
executed and it is merely a cause of ac- 
tion and the judgment is regarded as 
creating a debt between the parties to 
it and it is said that the debt so created 


is a simple contract debt, the liability 
of the defendant arising on an implied 
contract to pay the amount of the foreign 
judgment. There is no merger of the 
original cause of action and it is there, 
fore open to the plaintiff to sue either 
on the foreign judgment or on the ori- 
ginal cause of action on which it is 
based; and it is argued on behalf of the 
respondent that, as a foreign judgment 
is a mere cause of action or a right 
gained by the plaintiff by reason of his 
decree, the starting point of limitation 
is the date upon which he obtains that 
right and that this cannot be affected 
by reason of the pendency either of an 
appeal or the supervention of a decree 
of an appellate Court confirming the 
lower Court’s decree; and in aid of this 
argument, amongst other things, it is 
pointed out that when a decree has been 
obtained steps to execute the decree 
may be taken and execution of it had 
during the pendency of an appeal unless 
those steps are stayed. In my opinion, 
the latter test, although there is a great 
deal to be said for the argument which 
adopts it, is not the real test. What 
has got to be found is, what is the final 
decree which has been obtained by the 
plaintiff in the suit; and it is quite clear 
that in order to enforce the judgment of 
a foreign Court that judgment must be 
a final one; and indeed that is conceded 
by the learned counsel for the appel- 
lant and the respondent. In Nauvion 
V. Freeman (l) which was an action 
brought upon a foreign judgment for the 
recovery of a debt it was held that if 
the judgment does not finally and con- 
clusively (subject to an appeal to a 
higher Court) settle the existence of the 
debt so as to become res judicata bet- 
ween the parties, such an action cannot 
be brought. In that case their Lordshii)5 
had:.before them what was described as 
a **romate” judgment of a Spanish Court 
and in accordance with the laws of 
Spain this “remate” judgment when it 
was “executive” or summary, as it was 
could not be regarded as res judicata 
and their Lordships accordingly held 
that since such a judgment as that does 
not finally and conclusively establish 
the debt, no suit upon it could b® 
brought in England. Lord Hersohell 
in dealing wiUi Um fin‘n^ty_JJld 99R", 
” 1 ^ (1890) 16;A 0 1=69 L J Oh 837=38 W R 
587=62 h T 189. 
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elusive nature of the judgment upon 
v/hich an action may be maintained in 
the English Courts when such judg- 
ment is pronounced by a foreign Court 
•at p. 9 says: 

Lords, I think that in order to establish 
that such a judgment has been pronounced it 
must be shown that in the Court by which it 
was pronounced it conclusively, finahy and for 
• ever established the existence of the debt of 
which it is sought to be made conclusive evi- 
dence in this country, so as to make it res judi- 
cata between the parties ” 

Lord Watson on p. 13 says: 

In order to its receiving effect here, a foreign 
decree need not be final in the sense that it cannot 
be made the subject of appeal to a higher Court; 
hut it must be final and unalterable in the 
C^ur^ which pronounced it; and if appealable 
the Iiinglish Court will onl}’^ enforce it, subject 
to conditions which will save the interests of 
those who have the right of appeal.” 

This Casa, it is urged on the respon- 
dent s behalf, shows that when once a 
•decree has been obtained even though 
that decree may be the subject of an ap- 
peal, a suit may be brought upon it in a 
foreign Court to enforce it. For the ap- 
pellant however it is argued that it does 
not necessarily follow that, where an 
appeal has been presented which results 
in a decree of the appellate Court dis- 
missing the appeal, a fresh starting 
point of limitation is not given thereby, 
ib being conceded that the foreign judg- 
ment sued upon must be final and con- 
clusive. Since this question, in my view, 
has got to be decided upon a considera- 
tion of the cases which lay down the 
'.law as to finality of a decree in this 
•country, I propose to refer to some of 
those quoted in the course of the argu- 
ments; and I will first of all deal w?th 
those decisions which consider the effect 
of the passing of an appellate decree.. 
The first of these is Luchrmin Persad 
■bingh V. Kishun Persad Singh (2) a Full 
Bench decision. There it was held that 
although an order of the Privy Council 
may confirm a decree of the Court helow, 
that order is the paramount decision in 
the suit; and that any application to 
•en orce it is, in point of law, an applica- 
tion to execute the order and not the 
■decree which it confirmed. The next 

Ghotoduri V. Koni 
Jleah (3; where it was held that the 
only decree of which execution could be 
taken was the appellate decree and not 
the origi ^l deqree. In the judgment in 

2. (1832) 8 Cal 218 — 10 C L H 425 (FB) ^ 

3. (1886) 13 Cal 13. 
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that case a Madras docisiou is referred 
to, namely Arunaclialla Thudayan v. 
I eludayan (I), in which Scotland, C. J 

Slid: 

“Whether tbit decree be in affirmance or re- 
versal or modification of the decree appealed 
from ^ it become^ the final decree in the suit, and 
thereiore the decree enforceable by execution.” 

In Kailash Chandar Bose v. Girija 
Sandan Debi (5), it was held that the 
appellate decree supersedes the original 
decree. At p. 929, Jenkins, C. J, l^ys: 

“The decree in that suit was in the Court of 
first instance against the widow, and it ma^' 
be that this decree, had there been no appeal, 
would have been binding as against the rever- 
sioner, even though the mortgage was created 
by the lady herself. That is a point on which 
I express no opinion at this stage, because I do 
noti think it is necessary, and I reserve my opi- 
nion until occasion arises for its decision. But 
whatever may have been the effect of that 
decree, had it stood by itself, it was superseded 
by the decree passed on appeal. The decree of 
the Court of first instance could not in the 
circumstances be pleaded as res judicata.” 

^He relied on Noor Ali Choioduri v . 
Koni Meali (3) as showing that, where 
there is a decree on appeal which con- 
firms the decree against which the ap- 
peal is made, it is the appellate decree 
to which regard must be had and that 
the appellate decree superseded the 
original decree. He further points out 
that, where an appellate Court dismisses 
an appeal under the provisions of the 
Code, the proper course is, as is pro- 
vided by the Code, to confirm, vary or 
reverse the decree against which the 
appeal is made and not merely to dis- 
miss the appeal. In Dicey’s Conflict of 
Laws, Edn. 4, p. 454, it is stated that the 
test of finality is the treabment of the 
judgment by the foreign tribunal as res 
judicata. In India and in Bikanir a 
decree of the firsb Court which is taken 
on appeal to an appellate Court is not 
res judicata. In Sheo Saejar Singh v. 
Sitarama Sinejh (6), a decision of the 
Privy Council, at p. 626 Lord Macna^^h. 
ten states; ° 

“To supporta plea of ref? judicata it is not 
enough that the parties are the same and that 
the same matter is in issue. The matter must 
have been heard and finally decided” Tf 
there had been no appeal in the first suit the 
decision of the Subordinate Judge would no 
doubt have given rise to the plea. But tbo 
appeal destroyed the finality of the decisinn 
The judgment of the lower CouH was supe'S 

by^l^judgmqnt of the Court of aoDeal "f 

4. (1869-70) 5 M H C R 215. 

5. (1912) 39 Cal 925=14 I C 299 

6. (189TM4 Gal 616=24 I A 60=7 Sar 424 
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This decision, in my view, atfords the 
strongest support to the appellant’s 
contention before us. The first Court’s 
decision was superseded by the judg- 
ment of the appellate Court and its 
finality destroyed by the appeal. It 
seems to me that the judgment sued 
upon cannot be the judgment the fina- 
lity of which has been destroyed by the 
appeal and which has been superseded 
by the judgment of an appellate Court 
and that it is only the latter judgment 
which is sued upon (see also Abdullah 
Ashgar Ali Khan v. Ganesh Dass (7) an- 
other decision of the Privy Council). In 
Chengalvala Gnrraju v, Madajyathy 
Venkatesioar Bao (8) it was held that a 
judgment pending appeal or for which 
the appeal time has not expired is only 
a provisional judgment and does not 
operate as res judicata. Balkishan v. 
Kishan Lai (9) is to the same effect. 
Another decision of the Privy Council is 
Annamalai Chetty v. Ihornhill (lO), 
where it was held that a decree from 
which an appeal lies and has in fact 
’ been taken, is not final between the 
parties so as to form res judicata. The 
judgment of Cozens-Hardy, L. J., in 
Maychio7icss of Huniley v. Gaskell (H) 
is relied upon by the respondent. At 
p. 667 he says: 

“Ik is urged that the judgment of the Scotch 
Court of Session is not a final judgment; but 
when the word “final” is used, as I think it is 
in some authorities with reference to judgments, 
that docs not mean, I apprehend, a judgment 
which is not open to appeal but merely “final” 
as opposed to “interlocutory.” A judgment is, 
in my opinion, not the loss an estoppel between 
the parties to the action because it may be re- 
versed on appeal to the ITouso of Lords, 

I have already expressed the view that 
this question falls to be decided not by 
the English decisions upon this ‘ques- 
tion but by the decisions of ‘the Indian 
Courts and of the Privy Council; and no 
case in this Court or the Privy Council 
has been referred to by Mr. Doraiswami 
Ayyar in the course of his able argu- 
ment on behalf of the respondent which, 
in my opinion, supports his argument. 
Juscurn Bold v. Firihicha^id Lai Cheu- 

7. A I R 1917 P 0 201=45 Cal 442=42 I G 

959=44 I A 213 (P C). 

8. (1916) 30 M L J 379=33 I C 9 

9. (1889) 11 All 148=(1889) A W N 42. 

10. A I R 1931 P G 263=184 I G 331 (P C.) 

11. (1906) 2 Ch D C5G=75 L J Ch 66=54 

W R 164=93 L T 785. 


dry (12), a decision of the Privy Coun- 
cil relied upon by him, is clearly dis- 
tinguishable from the cases on the other 
side by reason of the fact that the 
article of the Limitation Act there in. 
question was Art. 97, 

“for money paid upon an existing consideratiott 
which afterwards fails. 

A period of three years is given from* 
the date of the failure. The lower Court 
held that there had been a failure of- 
consideration. This order was confirmed' 
on appeal and nevertheless it was held 
that time commenced to run from the 
date of the lower Court’s decree because 
it was upon that date that considera- 
tion failed. This case is of no force 
when Art. 117 comes to be considered; 

In my view, applying the test of resi 
judicata and the decisions referred to in 
support of the appellant’s argument, 
Stone J.’s judgment was erroneous and 
it follows that the decree must be set 
aside and the appeal allowed with!, 
costs both here and in the trial Court j. 

Bardswell, J* — The suit under appeal 
was brought by the plaintiff for a decree 
for the enforcemeht of a foreign judgment 
in his favour against the defendant for 
the sum of Rs. 7.858-10-3 wdkh interest 
and costs. The foreign judgment was that 
of the State of Bikanir. A judgment and 
decree in favour of the plaintiff for Rupees 
7284-14.3 were passed by the High Court 
of Bikanir in exercise of its original juris- 
diction on 9th July 1924 and confirmed 
by an appellate Bench of the same High 
Court on 24th March 1925. The suit 
under appeal was filed in this Court on 
12kh March 1931, the principal amount 
sued for being made up of the amount 
for which the High Court of Bikanir had 
given the decree and Rs. 573-12-0 which 
had been allowed for costs. One objeo- 
tion taken before Stone, J., who tried 
the suit, was that the High Court of 
Bikanir had no jurisdiction, but this 
objection, which is said to have been 
only faintly argued, was overruled and 
that decision has not been challenged- 
The defendant however has succeeded on 
another point that was taken on his 
behalf and that is that the suit claim 
was barred by limitation except for the 
sum of Rs. 573-12-0 allowed for costs, 
the claim to which was admitted. 
Stone, J., has held that the word iudg :: 
l2rAlR 1918 PG 151=46 Oil 670=50 iG 
444=40 I A 52 (PG.) 
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ment” in the expression "foreign judg- 
ment in S. 2 (6), Civil P, C., means the 
decree of the foreign Court and this 
view, which is in accordance with com- 
mon sense and with what is the English 
law on the subject, has not been con- 
tested. It is therefore Art. 117, Lim. 
Act, that has to be considered. Under 
that article the time allow’ed for bring- 
ing a suit upon a foreign judgment is 
six years from the date of the judgment. 
What has been held is that by “date of 
the judgment” is meant the date of the 
original judgment and that, as the date 
of the original judgment at Bikanir was 
more than six years before the filing of 
the suit in this Court, the suit was 
barred by limitation. For the plaintiff, 
who is now the appellant, it is argued 
that time has to run from the date of 
the appellate judgment. If that view 
is correct the suit will have been brought 
in time. 

To enable a foreign judgment to be 
enforced it must be one that is final and 
conclusive between the parties and it 
may be final and conclusive though it is 
subject to an appeal and though an ap- 
peal against it is actually pending in the 
foreign country where it was given. The 
law on the subject is thus set out in 
B. 114, .of Dicey's Conflict of Laws on 
which Mr. Doraisami Iyer lays stress in 
bis arguments on behalf of the respon- 
dent. But the same learned authority 
in his commentary on this rule gives as 
the test of finality the treatment of the 
judgment by the foreign tribunal as res 
judicata. He quotes from the judg- 
ment of Lord Herschell in Nouvin v. 
Freeman (l) : 

“ In order to establish that a (final and con- 
clusive) judgment has been pronounced it must 
be shown that in the Court by which it was 
pronounced, it conclusively, finally and for ever 
established the existence of the debt of which it 
is sought to be made conclusive evidence in this 

country so as to make it res judicata between 
the parties.” 

The^ .same extract is also given in 
Smith s Leading Cases as the test of what 
is a conclusive judgment. In the case 
of some foreign Courts the decision of 
the Court of first instance may act as 
res judicata. Such a state of things is 
contemplated in Nouvin v. Freeman (l) 
at p. 13 and, when it exists, the first 
Court's judgment, as stated in that 
decision, will only be enforced subject 
to conditions which will save the inter- 
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ests of those who have the right of ap- 
peal. ^ But what we have to consider is 
what is the position as regards res judi- 
cata of a decree passed by a Court of 
first instance in accordance with the 
provisions of the Code of Civil Procedure 
of British India w^hen that decree has 
been appealed against, even if the result 
of the appeal is for it to be confirmed. 
It is common ground that the law of the 
Bikanir State is on all relevant matters 
the same as that of British India. 

ByO. 31, B. 32, Civil P. C., the ap- 
pellate judgment may be for confirming, 
varying or reversing the decree from 
which the appeal is preferred and in 
Kailash Chandra Bosey, Girija Snndari 
Dehi (5), Jenkins, C. J., has called spe- 
cial attention to this rule (then S. 577), 
and has held that, where there is a 
decree on appeal which confirms the 
decree against which the appeal is made, 
the appellate decree supersedes the 
original decree. In Slieo Sagar Singh v. 

Sitaram Singh (6) the Privy Council 
have held that : 

” to support a plea of res judicata it is not 
enough that the parties are the same and that 
the same matter is in issue. The matter must 
have been ‘heard and finally decided.’ If there 
had been no appeal in the first suit the decision 
of the Subordinate Judge would no doubt have 
given rise to the plea. But the appeal destroyed 
the finality of the decision. The judgment of 
the lower Court was superseded by the judgment 
of the Court of appeal.” 

This decision has been followed by a 
later Privy Council decision in Abdullah 
Ashgar AH Khan v. Ganesh Bass (6) 
while in Annamalai Chetty v. Thornhill 
(10) their Lordships have held that 

where an appeal lies the finality of the decree 
on such appeal being taken is qualified by the 
appeal and the decree is not final in the sen-e 

that it will form res judicata as between the same 
parties.” 

In Ghengalvala Gurraju v. Madapathy 
Venhatesioar Bao (8) it has been held by 
a Bench of this Court that a jugdmenfc 
pending appeal or for which the appeal 
time has not expired is only a provi- 
sional judgment and does not operate as 
res judicata. It is unnecessary to dis- 
cuss this decision here, in so far as it 
extends the principle to a judgment not 
yet appealed against while the time for 
appeal has not yet expired, as in the 
case under notice there has been an ap- 
peal and the decisions of the Privy 
Council are conclusive as to a case of 
that kind. Great stress has been laid 
for the respondent on the Privy Council 
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accision in <jN.sc?n ;? I3oid v. J^irthichci'nd. 

(12) . In that caso it was held that 
failiuo of consideration dated from the 
first Court’s decree settin^^ aside a sale 
for arrears of rent and not from the date 
of the appellate decree by which it vras 
confirmed, and it was pointed out that 
under the Indian law and procedure an 
original doci-ee is not suspended by pre- 
sentation of an appeal nor is its opera- 
tion interi’upted where the decree on 
apijoal is one of dismissal. A subsequent 
suit that was irroughb for tire recovery 
of money was therefore held to bo time 
barred uirdor Art. 97, him. Act. This 
decision has i)Gen considered by a l^ench 
of tiiis Court in Vcukayiia v. Sathiraju 

(13) and it is pointed out there what was 
held was that consideration Irad failed 
when the sale was set aside in the first 
Court and that it did not fail afresh 
when the order sotting aside the same 
w'as affirmed by the appellate Court. It 
was held in this T^Iadras case that the 
remarks of the Privy Council in Juscurn 
Boid V. J^irlJiichand (12) did not apply 
to questions arising under Arts. IHl and 
182, liim. Act, and that, even though by 
Art. 1*^2 the appellate decree is expressly 
made a fresh starting point for purposes 
of execution, whereas there is no corres- 
ponding provision to Art. 181, yet even 
an application under the latter article 
for a decree absolute could be^ made 
within three years from the passing of 
the preliminary decree by the appellate 
Court. And that this view as to Art. 181 
is correct is shown by the Privy Council 
decision Jowad Hussain v. Gendan 

(!!)• Therein is cited with ap- 
proval a remark of Banerji, J., in Gaja- 

dJiay Siufjh v. Ivishan Jiican Leal (15) 
(Full Bench) : 


It sooms to me that this rule, the rule regu- 
taliiu’ ai)plicMlions for final decrees in mortgage 
•ictions, contemplates the passing of only one 
fnril decree in a suit for sale upon a mortgage. 
The essential condition to the marking of a final 
decree is tlio CKistenco of a preliminary decree 
which has liocome conclusive hotwcon the parties. 
Where an appeal has lieon preferred, it the 
flocrec of the aiipellale Court which is the nnal 


decree in the cause.” 

Thor© appears to bo no authority dir- 
ectly bearing on the question of from the 
date of wliicli judgment or decree, in the 


13. AlU iq-il Mad ■111 = 11 Mad 711=01 IC 
170. 

11. AIR 1025 P C 03=98 I G 199=6 Pat 21=53 
I A 107 (PC). 
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case of there being an original decree 
and an appellate decree confirming it, 
time should run for the purposes of 
Art. liT; but it seems to me that the 
decision in Joward ITnssu/n v. Gendan 
SdkiIi (14) is an authority that gives 
better guidance as to how that article 
should l)e interpreted than is Juscurn 
v. Pirihicliand U2). In the latter case 
what had to be looked to for the pur- 
poses of Art. 97 was not so much the 
decree itself as what had been decided 
by the decree. For the purposes of 
Art. 117 as for those of Art. 18i the 
existence of a decree is essential as the 
basis of the action and that decree has 
to be one that is final and conclusive 
between the parties so as to operate as 
res judicata. Now in the present in- 
stance there was no final and conclusive 
decree between the parties such as could 
so operate till the decree of confirmation 
had been passed on the appeal. In these 
circumstances it is from the date of that 
decree and not from the date of the 
original decree that limitation began to 
run against the plaintiff as, when there 
had been an appeal, it was not till the 
appeal had been decided that the plain- 
tiff had obtained a decree of the neces- 
sary finality and conclusiveness for him 
to take action upon it in British India. 

I would therefore allow this appeal and 
grant a decree for the full amount sued 
for with interest at G per cent per annum 
from date of suit to date of realisation 
and costs both on the appeal and on the 

first hearing. 

p.r.s./r.k. Aj^pcal allowed. 
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^VALSH, J. 

Jr. P. Ganapathy lyo — Defendant- 
Appellant. 

V. 

7f. P. Sahramania Iyer and others 

Plaintiffs— Respondents. 

Appeal No. 11(1 of 1929. Decided on 
23rd February 1933, a<<ainst appellate 
order of Dist. Judse. South Malabar. D/- 
2nd November 1928. 

(a) krlition - Consent decree-Prel.m.- 
nary decree is not obUgntory-Part.es by 
exertion application treat, ng decree 

final cannot subsequently , is 

In a consent decree no ptclimmar. decree 

nKlicatorv in a partition suit, ai.d .‘.irtn 

parlies have by inouis of an to 

troatod it .as a final deeveo, it .3 not opou i 
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either of them to object that it is only a prelimi- 
nary decree : 11 Bom 153 and 36 Cod 193, Bef. 

, . [P 517 C 2] 

(b) Deed— Construction — “ Veedham ” ex- 
plained — Words and phrases. 

The Malayalam word “ veedham ” has not the 
exclusive mathematical connotation which “pro- 
portion ” or “ ratio ” has in Pnglish. It is not 
confined^ to the sense of “ ratio ” or “ propor- 
tion.” ‘‘ Rate ” would be a better word. The 
best course would be simply to consider the 
Malay alam word “ veedham.” [P 518 0 1] 

(c) Evidence Act (1872), S. 92 — Consent 
decree. 

It is doubtful whether evidence is admissible 
in the case of consent decree to explain the am- 
biguity : AIR 1927 Mad 911, IteJ. [P 518 C 1] 

P. S. N arayanasami Ayyar — for Ap- 
pellant. 

S, S. Bamachandra Ayyar, A, Siva- 
rfin'Utham and M, V. Harihar a Ayyai — 
for Respondents. 

Judgment, — The appellant is the judg- 
ment-debtor in this case and the matter 
arises in the execution of a compromise 
decree. Plaintiff 1 and defendant 1 are 
brothers and in a suit for partition a de- 
cree was drawn up in accordance with 
the compromise between them. The 
suit turns upon the construction of 
para. 3 of this compromise decree rela- 
ting to the properties in Kottekkad. 
The paragraph has been translated as 
follows : 

It has been settled that out of the above- 
mentioned properties the house at Kumara- 
puram gramom should be taken for the share 
1 out of US, that the properties in Kollen- 
gode and Mangalam areas should be partitioned 
by both the persons equally, and that the reve- 
nue and michavaroms in respect of the said 
properties should be borne equally; and since the 
obsequies of our grandinother deceased Subbam- 
mal Ammal were conducted by No. 2, No. 1 has 
of his own free will, agreed and settled that in 
respect of the Sradhams (death anniversaries), 
etc., of the said grandmother and of grandfather 
deceased Venkatasubba Ayyar, 100 paras of pad- 
dy should be credited to No. 2 from the share of 
285 paras of paddy kelonging to No. 1 out of 
570 paras of paddy that is left as balance after 
deducting 130 paras of paddy for ushappooja 
and nivedia vazhipad, at the Venkatachapathi 
temple at Kumarapuram gramom, from the 
pattern (rent) of about 700 paras of paddy which 
the properties in Kottekkad amsom now fetch ; 
and so, the abovesaid 100 paras of paddy has 
been set apart for the share of No. 2 from the 
share of 285 paras of paddy belonging to No. 1. 

has »ilso been settled that the properties at 
Kottekkad should be partitioned in the said pro- 
portion.” 

The question at issue is whether the 
properties at Kottekkad are to be divid- 
ed into two equal portions out of which 
the defendant-appellant is to-pay 100 
, paras of paddy per annum to the plain- 


tiff* for performing the Sradha of their 
maternal grandfather and grandmother or 
whether the properties are to be divided 
in the ratio of 3b5 to 185 which repre- 
sents the final numbers of paras of pad- 
dy w'hich each side will have for its own 
use when another 130 paras of paddy 
have been deducted for the temple 
which is to be paid by each party in 
equal shares of 65 paras a piece. The 
learned District Munsif held that the 
properties should be divided equally and 
that defendant 1 is liable under the 
Razi to pay 100 paras of paddy every 
year to plaintiff 1 for performing the 
Sradhas till his death after which the 
Sradhas would cease to be performed. 
The learned District Judge took the 
other view that the Kottekkad land was 
to be divided in the proportion of 385 to 
185, and against his decision this second 
appeal has been filed. 

It is unnecessary to deal with the 
question, which has been raised whether 
the compromise w^as a preliminary or a 
final decree because both the parties 
have treated it as a final decree. In a 
consent decree no preliminary decree isj 
obligatory in a partition suit, and the 
parties having by means of an execution' 
petition treated it as a final decree, it is 
not open to either of them now to object 
that it is only a preliminary decree ; Visit- 
mt Sakharamy, Krishna Bao Malhar (l) 
followed in Gurudeo Si^igh v. Chandri- 
kah Singh (2) (at p. 207). I therefore 
come to the main point as to w'hich 
view of the compromise is right. And 
in this matter I wash to say at once that 
I understand Malayalam is the mother 
tongue of the learned District Munsif 
whereas the learned District Judge was 
a European. I would also put in the 
forefront of this discussion the fact that 
in the crucial phrase : 

“It has been settled that the properties at 
Kottekkad should be partitioned in the said 
proportion,” 

the use of the word “ proportion ” in 
the translation is unfortunate and re- 
ally begs the question. The Malayalami 
word is “ veedham ” and that word has 
not the exclusive mathematical conno- ' 
tation which “ proportion ” or “ ratio 
has in English. The word “ veedham 
is certainly not confined to the sense of 
ratio ” or “ proportion.” Bail ey^s 

17 (1887) 11 Eom 163. 

2. (1909) 36 Cal 193=1 I Ci913.5l 
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Malayalara and English Dictionary gives 
its meaning as “ portion or share, rate, 
rule." Zacharias English-Malayalam 
Dictionary gives ‘ veedham " as'transla- 
ition both for ** rate " and “ ratio." 
Therefore “ rate " would appear to me 
to 1)0 a better word to use than “ pro- 
portion." The best course would be 
.simply to consider the Malayalam word 

veedham." I observe that the learned 
District Munsif, whose mother tongue is 
Malayalam notes that the argument on 
behalf of the petitioner-respondent is 
that the properties are to be divided in 
this proportion and that emphasis is laid 
on phrase in tins j^^oportion to show that 
the intention of the parties was that 
after setting apart 130 paras for the 
temple expenses, the balance 570 paras 
of yielding properties are to be divided 
in the proportion of 385 to 185. Inspite 
of this argument addressed to him the 
learned District Munsif has held that 
the meaning is that the properties are 
to bo divided equally. The learned Dis- 
trict Judge has put this word “propor- 
tion" in the forefront of his argument. 

He says in para. 4 : 

“Tho agreement is certainly not easy to inter- 
pret In my opinion, it is only by taking 

this view that effect can be given to the last 
sentence of tho paragraph ‘it has been settled to 
divide and take tho Kottekkad properties in this 
proportion.’ What else can this mean but that 

■ the Kottekkad properties are to bo divided in the 
proportion of 3S5 to 185. This comes out very 
•clearly if tho Malayalam is read.” 

With this latter observation I dis- 
agree. The use of the Malayalam word 
“veedham" greatly detracts from any 
argument which might be put ^forward 
founded on tho English word “propor- 
tion." Tho learned District Judge says 
further on : 

“then there is tho final sentence that tho Kotte- 
kkad properties shall be divided in this propor- 
tion.” 

In ray opinion it is quite unsafe to 
base any argument on the use of the 
English word “proportion" in tho tran- 
slafcion. We must substitute for it the 
Malayalam word “veedham" which has 
a much wider and more indefinite mean- 
ing. I fool some doubt whether evidence 
was admissible in this case to explain 

■ the ambiguity. In Venlcaialincja'tna v. 

Venkadri Rao (3), (at p. 907 of 50 MadX 
, it was held that S. 92 is a bar also in 
: respect of a decree to tho admiss ion of 

3. AIK 1027 Mad 011=105 10 213=50 Mad 
807. 


such oral evidence. Assuming however 
that it is admissible as evidence of sur- 
rounding circumstances, I do not think 
it takes very far. It is urged that the 
reason for not dividing Kottekkad in 
equal portions and for giving the plain- 
tiff such an obvious advantage was that 
he had agreed to divide equally with the 
defendant certain properties which he 
had been given by the Dewan of Mys'ore. 
The fact is mentioned in para. 4 of the 
Razi but it is not asserted in para. 3 as 
the reason for any of the arrangements 
entered into that paragraph. No doubt, 
as stated by the learned District Judge, 
it has not been explained why para. 4 
was inserted. On the other hand it is 
objected that if this was tho real reason 
for the plaintiff being given a larger 
share in Kottekkad this explanation 
would have found a place in para. 3. 
The objection that instead of saying that 
tho properties at Kottekkad should be 
partitioned in the said proportion the 
parties would have said that they would 
be partitioned equally, which is em- 
phasised by the learned District Judge, 
largely vanishes when wo remember that 
it cannot be stated that veedham" 
means “proportion" and it may mean 
only “rate." 

Looking at the clause itself there is 
one strong argument against its being 
interpreted in the sense in which tho 
learned District Judge has done. Tho 
130 paras to tho temple are to be contri- 
buted equally at 65 paras by each and 
yet this land is not sot aside for tho 
temple which would be the course to 
follow if tho land was being assigned ac- 
cording to the paras of paddy payable by 
each brother. An argument was at- 
tempted for the first time before me that 
the consideration for the larger share 
given to the plaintiff was that he had 
conducted the obsequies of the deceased 
grandmother Subbammal. I think, it is 
quite clear that what the sentence means 
is that since he had conducted the obse- 
quies he should conduct in the future 
the Shvadhams as a matter of conveni- 
ence. It is certain that if his having 
conducted tho obsequies of the deceased 
grandmother Subbammal was really one 
of tho considerations for tho plaintm 
being given a larger extent of Kottekkad 
properties, the parties must have known 
about it, and it would have been men- 
tioned before either the Court of first m- 
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stance or the lower appellate Court. The 
iearued District Judge himself says that 
•there is force in the argument that since 
the purpose (shradham) was only tem- 
porary it is unlikely that land yielding 
100 paras was given permanently to 
Subramania Ayyar. There is one matter 
pointed out to me in appeal which I 
consider almost conclusive in favour of 
{the view taken by the Court of first in- 
stance. One of the items of Kottekkad 
property is forest. This was quite obvi- 
ously divided up equally between the 
brothers in accordance with the compro- 
mise as wdll be seen from the objections 
on behalf of defendant 1 in E. P. No. 
1907 of 1927. He says in para. 3 : 

Subsequent to the preliminary decree the 
forest in Kottekkad has been sold for S-s. 570. 
Out of the said amount the one-half share be- 
longing to me is with Venkatachala Ayyar’s 
•son Lakshminarayana Ayyar of Putiyankam 
gramom.” 

This part of the decree about the forest 
has not been appealed against and has 
evidently been acted upon by both par- 
•ties so that from any point of view the 
^ecree of the learned District Judge is 
incorrect. The only change he has made 
in the decree is 

that plaintiff 1 should get that portion of Kot- 
tekkad land which would yield 450 paras of 
paddy a year and that defendant 1 should get 
the remaining portion which would yield 250 
-paras of paddy a year;” 

whereas if the interpretation of the 
fcompromise contended for by the plain- 
itiff is correct and forest land should 
''also be divided up in the same propor- 
tion of 450 to 250. This fact seems to 
me plainly conclusive that the meaning 
of the compromise is that the lands in 
Kottekkad are to be equally partitioned 
«ind that 100 paras of paddy are payable 
annually for the performance of the 
.Ehradha by defendant 1 to the plaintiff 
•out of his share which he gets. The 
learned District Munsif has perhaps gone 
further than anything which needs to bo 
^ecided at present in saying that this 
is only to be paid until the death of the 
plaintiff. I express no opinion on the 
matter and there is no express statement 
about it in the compromise decree. It 
may well, I think, be left open for 
future consideration when a contingency 
arises, unless either party meanwhile 
wishes by separate application to have 
iihe matter settled. In the result the 
:appeal is allowed with costs and the 
•order of the District Munsif is restored 
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excepting with regard to what is to hap- 
pen after the death of the plaintiff 
about the 100 paras of paddy, payable 
for the shradha, which is left open. 
P.R.S./r.k. A'ppeal alloxced , 
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Beasley, C. J. and Bardswell, J. 
Thirupuraneni Narayana Bao — Ap- 
pellant. 

V. 

Soorapaneni Veerayya and others — 
Bespondents. 

Letters Patent Appeal No. 96 of 1932, 
Decided on 24th February 1933, from 

order of Burn, J., D/- 8th November 1932. 

(a) Civil P. C. (1908), O. 44, R. 1— Before 
leave to appeal as pauper is granted it is in- 
cumbent upon pauper — Appellant to satisfy 
Court that judgment is erroneous. 

Order 44, R. 1 does contemplate that, before 
granting leave to appeal in forma pauperis, the 
Court should arrive at a definite and final con- 
clusion that the decree complained against is 
contrary to law or otherwise erroneous or un- 
just. As a matter of fact there is a difference bet- 
ween an application for leave to sue as a pauper 
and an application for leave to appeal as a pauper. 
In the former case apart from the question of 
pauperism, the only test applied is whether there 
is a cause of action shown ; but when the appel- 
late stage is reached a more severe test has to be 
applied. Therefore when the pauper litigant 
comes to the appellate Court for leave to continue 
the litigation as a pauper, it is incumbent upon 
him to satisfy the Court that the judgment is 
erroneous : AIR 1931 Mad 198, Diss from ; 

28 Bom 451 ; ^ I R 1925 Pat 442 and AIR 1925 
Rang 249, Foil, (P 520 C 1, 2] 

(b) Civil P. C. (1908), O. 25, R. 1— Ab- 
sence of prima facie good case on appeal by 
pauper is good ground for security. 

That the appellant has not prima facie a good 
case, is sufficient for ordering the appellant to 
furnish security for costs even though he be a 
pauper. The fact that a person is a pauper is not 
alone a reason for not ordering him to give secu- 
rity for costs : In re Carroll^ (1931) K B D 104, 
Foil. . CP 621 C 1] 

/, Sambasiva Bao—iox Appellant. 

A. LakshmayycL^iot Respondents. 
Beasley, C.'J, — This is a Letters Patent 
appeal from an order of Burn, J., order- 
ing the appellant to give security for the 
costs of this appeal. The appellant here 
has been given leave to appeal in forma 
pauperis. Burn, J., ordered the appel- 
lant to furnish security for Rs. 1,000 
and it is contended on behalf of the ap- 
pellant that the order of Burn, J., being 
based merely upon the poverty of the 
appellant and nothing more, is wrong. 

It is quite true that our learned brother 
Burn, J., has given no other reason for 
ordering the appellant to furnish secu- 


Narayana Rao V. Veerayya 



020 Madras 


1933 ^ 


Narayana Rao V. Veerayva (Beasley, C. J.) 


rity, V}ut it is quite open to us to see 
\Yhether ^ood reasons exist for such an 
order l)eing made. It is contended hero 
that security for costs can only be 
ordered to he given ])y a pauper appel- 
lant in special circumstances: Seshay- 
ya)j(jar\\ Janinlavadin (l), Srinivasa 
Sastnal y. Sahramania Aiyar (2) and 
Snlhiah TJievar y. BalasiiLrarnania (3). 

I agree that ordioarily where an ap- 
pellant has been allowed to appeal as a 
])auper there should be reasons other 
than poverty justifying an order being 
made upon him to furnish security and 
the fact that leave has been granted to 
him to appeal in forma pauperis should 
of itself be suHicicnt to show that the 
judgment appealed against upon a per- 
usal of it appears to be contrary to law 
or otherwise erroneous or unjust. Un- 
fortunately, following what is stated 
to be the practice of this High Court, 
leave to appeal in forma pauperis has 
been granted frequently on the ground 
that the appeal raised a substantial ques- 
tion of law or that prima facie the ap- 
pellant had a good case or an arguable 
'point; and there is one reported deci- 
sion of this High Court, In rc Clien- 
\nama (4), by Vonkatasubba Rao and 
'Madhavan Nair, JJ., where it was held 
^that 0. 44, R. 1, Civil P. C., does not 
contemplate that, before granting leave 
'to appeal in forma pauperis, the Court 
should arrive at a definite and final 
conclusion that the decree complained 
against is contrary to law or otherwise 
erroneous or unjust, that it is enough if 
the applicant shows, that ho has prima 
facie a good case and that if he does eo, 
leave to appeal should bo granted. With 
great respect to the learned Judges who 
have decided that case, I am unable to 
see that O. 44, R. 1, Civil P. C., contem- 
plates anything else, but what it so defi- 
nitely states. The proviso is perfectly 
clear, namely 

“ thill the Court sliall reject the application 
unless, upon a perusal thereof and of the judg- 
ment and decree appealed from, it secs reason to 
think that the decree is contrary to laiv, or to 
some usage having the force of law, or is other- 
wise erroneous or unjust.” 

The order is mandatory and only con- 
templates a perusal of the application, 
the j u d g m e n^ an d the decree and noth- 

1. (issoFs'MiuI go. 

2. (1007) 17 U L J 683. 

3. (1031) U W N 1157. 

•J. A I R 1031 Mad 108=122 I G 337=53 Mad 

215 . 


ing else ; and unless in the opinion of 
the Court the decree is contrary to law 
or otherwise erroneous or unjust the 
Court is bound to dismiss the applica- 
tion. O. 44, R. 1, Civil P. 0., does not 
say that the Court shall reject the appli- 
cation unless the appeal raises a sub- 
stantial question of law or unless the 
appellant has prima facie a good case. 

I am unable to agree wdth the decision- 
in In re Cliennama (4) and in my opi- 
nion this Bench should not follow it. 

It is certainly in conflict with the view 
of Jenkins, C. J., in Sakiihai v. Ga 7 ipat 
(5) and also Bajendra Prasad Bose v. 
Gopal Prasad Bose (G) and Maung TJia 
Din v. Data Paxv (7). Upon perusing 
the judgment in this case it is very diffi- 
cult to understand how leave to appeal 
in forma pauperis was ever granted at 
all. The learned Judge who granted the 
application has not given his reason for 
doiug so ; and I may hero state that 
I think that, when such leave is given,, 
the reasons of the Court for granting 
such leave should be briefly stated. 

I am quite unable, after a careful per- 
usal of the judgment under appeal, to 
say tliat on tlie face of it, it is contrary 
to law or otherwise erroneous or unjust. 
It certainly raises no substantial ques- 
tion of law and therefore does not even 
satisfy the test applied in In re Chen- 
navia (4) ; nor, in my opinion, does the 
appellant show even a prima facie good 
case, and, as I have already stated, no 
reasons have been given by the Court 
for allowing the application. What ap- 
pears to me to have been overlooked in ■ 
In re Chennania (4) is the difference bet- 
w^een an application for leave to sue as 
a pauper and an application for leave to 
appeal as a pauper. 

In the former case, apart from the 
question of pauperism, the only test ap. 
plied is whether there is a cause of action 
shown ; but when the appellate stage is 
reached, a more severe test has to be 
applied. The defendant has been suc- 
cessful in the lower Court and ho has 
been put to great cost in successfully 
defending the suit and in most cases ho 
has not been able to recover one anna- 
from the plaintiff towards his costs. 
Therefore it is that when the pauper 


5. (1204) 28 Bom 451=0 Bom L R 442. 

G. AIR 1025 Pat 442=04 1 0 814=4 Pat G7* 
7. A 1 R 1025 Rang 249=88 I C 988, 
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litigant comes to the appellate Court for 
leave to continue the litigation as a pau- 
per, it is incumbent upon him to satisfy 
the Court that the judgment is errone- 
ous. This does not mean a final deci- 
sion by the Court, but such a decision 
as pan be given after a perusal of 
the judgment and the decree. On the 
question as to security for costs being 
ordered where leave to appeal has been 
granted, I think that it is permissible 
for^ the Court to peruse the judgment 
which is being appealed against and to 
see whether there are circumstances which 


would justify an order for security for 
costs. In my opinion, the chance of the 
appellant s success is such a circum- 
stance. In the present case, taking the 
view that I do that the appellant has 
not prima facie a good case, I am satis- 
fied that this is a case for ordering the 
appellant to furnish security for costs 
even though he be a pauper. The fact 
that a person is a pauper is not alone a 
reason for not ordering him to give secu- 
rity for costs and this is the view taken 

^ Scrutton, L. J., in In re Carroll (8). 
He there states : 

4 - question of ordering security for 
cos s I desire to say this : the mere fact that a 
person is in poor circumstances does not justify 
securit)’^ being ordered where that person is 
making his first effort to obtain a decision. A 
perfectly impecunious person may commence 
proceedings by the issue of a writ which may 
involve the defendant in a large sum for costs 
because the plaintiff, who, I will assume, is un- 
successful, has no funds. As I have sometimes 
expressed it, the Courts allow an impecunious 
person to get one bite of the cherry, but will not 
allow him a second bite unless he, as appellant. 

IS able to provide security for the costs of the 
appeal.” 


Although Burn, J., has given no reason 
other than the poverty of the appellant 
for making his order, for the reasons 
I have already stated, his order must be 
upheld and this Betters Patent appeal 
disrnissed with cost. One month for 
finding security ordered. 

Bardsxvell, J . — I agree. As to O. 44, 
R. 1, I cannot see why it should be taken 
to mean something less than what ap- 
pears from its plain language. 

_ — Order accordingly, 

8. (1931) K B D 104=47^T iTR 
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Sue DAE AM Chetty, J. 

T enkatadri Apparao Bahadnr — Peti- 
tioner — Appellant. 

v. 

Adivicolany CJiakrapani Bao and 
others Counter-Petitioners — Respon- 
dents. 

^ Second Appeal No. 238 of 1928, De- 
cided on 13th September 1932, against 
decree of Dist. Judge, Kistna, in A. S. 
No. 317 of 1924. 

Madras Estates Land Act (1908), Ss. 45,. 
163, 211 and Sch. B, Art, 7 — Unauthorized 
occupation begun more than year — S. 45 can- 
not be invoked No fresh start every year — 
Remedy of landlord is under S. 163 — Limita- 
tion Act (1908), Ss. 23 and 29. 

The date of occupation mentioned in Art. 7, 
Sch. B (o the Act is the date on which the un- 
authorized occupation began. If the unauthorized 
occupation began more than a year before the date 
of the application under S. 45, the bar of limita- 
tion under Art. 7 cannot be got over. In order to 
interpret Art. 7, .Part B, in the schedule 1o the 
Act, S. 23, Lim. Act, cannot be invoked in aid; 
Ko doubt S. 211 overrides the general provisions 
of the Limitation Act in S. 29 and it may be 
possible in a suitable case to apply the principle 
of S. 23, Lim. Act, but in an application under 
S. 45, when the date of occupation mentioned in 
Art. 7 has to be understood only as the date on 
which the occupation was begun, S. 23, Lim. Act,, 
can be of no avail. If the application under 
S. 45 is nob promptly made within one year from 
the date of the first occupation, this particular 
remedy cannot be had by the landholder and he- 
has only to sue the occupant under S. 163 for 
possession of the laud treating him as a tres- 
passer. [P 522 C 2; P 523 C 1] 

G, Lakslwianna, B, T. M. Baghava- 
chan, D, Venkataratnam and Y .Govinda- 
rajulu for Appellants. 

V, Suryanarayana — for Respondents. 

Judgment. In this second appeal, 
the main point for consideration is whe- 
ther the application under S. 45, Madras 
Estates Land Act, put in by the appel- 
lant is not barred by limitation under 
Art. 7, Part B, Sch. B to that Act._ 
That article provides for an application, 
for determining the sum payable by a. 
person occupying land otherwise than by, 
inheritance or legal transfer, one year’s 
time from the date of the occupation. 

S. 45 itself states that 

“a person who without the consent of the land- 
holder occupies for agricultural purposes raiyati 
land which he has not acquired by inheritance. 
or legal transfer shall be liable to pay for each, 
revenue year or portion thereof” 

a sum^ fixed as damages for such un- 
authorized occupation. The first Court, 
held that this application was barred by 
limitation, inasmuch as it was not filed 



'322 Madras Apparao v. Ciiakrapani 

within ona vear from the date of the 

% 

occup?^tion of the land by the respon- 
dents. It is perfectly clear that if the 
date on which the occupation itself com- 
menced should 1)6 taken to be the start- 
ing point of limitation, this application 
is out of time. The possession of the 
respondents appears to have commenced 
several years before the date of this ap- 
plication and continued down to the 
date on which this application was filed. 

In order to get over the Bar of limita- 
tion, it is argued by the learned counsel 
for the appellant that Art. 7 referred to 
above should be construed in the light 
of the wording of S. 45, ^ladras Estates 
Band Act. The section deals with a 
•liability to pay for each revenue year 
or a portion thereof. If the starting 
pjoinb of limitation should be taken to be 
the date on which the unauthorized 
occupation commenced, there can be only 
one application under S. 45 for the re- 
recovery of the sum as damages for the 
year of occupation or a portion thereof. 

A similar application under S. 45 for 
'.the next revenue year would be barred 
.by limitation, if the starting point be 
-taken as the date of the first occupation. 
It is therefore argued that such a result 
would not have been contemplated in 
-S. 45. 

As observed by the learned District 
Judge the object of the legislature 
in enacting S. 45 is only to enable the 
landholder to resort to a speedy and 
summary remedy. If he wants to avail 
himself of that remedy, he must apply 
to the Revenue Court within one year 
and get this amount of damages fixed. 
Suppose the unauthorized occupation 
continues for two years and more with- 
out any break, is it open to the land- 
holder to put in an application under 
S. 45 in each of those years and get 
an award of compensation in respect of 
that year? If the interpretation con- 
tended for by the appellant is accepted, 
the result would be that in each revenue 
year during the wdiole period of occupa- 
tion the occupant must bo deemed to 
have occupied the land for the first time. 
The remedy under S. 45 would be re- 
. sorted to in tiio case of unauthorized 
occupation i)y squatting on the land for 
purposes of agriculture in a particular 
•fasli and quitting the land after reaping 
)the crops, and squatting on it again in 
nother revenue year in order to enjoy 
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the crops raised. If it is shown that 
the occupation of the land began in any 
particular year, the application under 
S. 45 can be made within one year of 
such occupation. 

The only limitation for the number of 
such applications is what is providec] for 
in the explanation to S. G, Cl. (2) of the 
Act. According to that explanation, if 
the landholder has received or recovered 
any payment under S. 45, he shall be 
deemed to have admitted the occupant 
to possession, unless within two years 
from the date of the receipt or recovery 
of the payment or first of such payments, 
if more than one, he files a suit before 
the Collector for ejecting such person. 

By reason of this explanation, it is clear 
that resort to S. 45 can only be had 
twice and not more than that. That 
being so the remedy under S. 45 is a 
special and temporary one. It does not 
contemplate the recovery of compensa- 
tion by the landholder in respect of every 
year of occupation, though such occupa- 
tion continues for a number of years fall- 
ing short of 12 years’ enjoyment which 
would debar the landholder even from 
filing a suit in ejectment. The date of 
occupation mentioned in Art. 7, Sch. B 
to the Act seems to my mind to be the 
date on which the unauthorized occupa- 
tion began. If in a particular case the 
unauthorized occupation began morel 
than a year before the date of the appli-| 
cation, ^ the bar of limitation under 
Art. 7 cannot be got over unless a fiction 
is introduced to the effect that the land- 
holder can choose any date during the 
period of occupation within one year 
prior to his application as the starting 
point for limitation. Such a construc- 
tion would be doing violence to the lan- 
guage of Art. 7 and if such an interpre- 
tation be accepted, there would be noth- 
ing wrong in treating the date of the ad- 
mission to the land mentioned in Art. 4 
in respect of an application under S. 25 
of the Act as any date during the period 
of occupation on admission to the land. 
It is rightly conceded by the learned 
advocate for the appellant, that with 
respect to Art. 4 the date of admission 
to the land means the date on which the 
tenant was admitted to possession. 

There can be no hardship if effect is. 
given to the plain meaning of the ex-1 
pression the date of occupation 
cording to the scheme of the Act. If an 
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application under S, 45 is not promptly 
made within one year from the date of 
the first occupation, this particular 
remedy cannot be had by the landholder 
and he has only to sue the occupant 
lunder S, 163 for possession of the land 
treating him as a trespasser. 

In order to interpret Art. 7, Part B in 
the schedule to the Act, S. 23, Lim. Act, 
cannot be invoked in aid. If regard be 
•had to S. 29, Lim. Act, it would appear 
that where any special or local law pres- 
cribes for any application a special 
period of limitation, some of the provi- 
sions of the Limitation Act would not 
apply and S. 23 of the Act is one of such 
provisions. But it is argued with re- 
ference to S. 211, Estates Land Acc, that 
S. 23, Lim. Act, is not one of the sec- 
tions expressly excluded. Under S. 211 
some specific sections of the Limitation 
Act are declared to be not applicable to 
the suits and applications mentioned in 
S, 210.^ The other provisions of the 
Limitation Act would apply subject to 
the provisions of Ch. 16, Estates Land 
Act. S. 211, Estates Land Act, is not 
<luito consistent with S. 29, Lim. Act, 
:for we find S. 9, Lim. Act, not applica- 
'hle to suits and applications under the 
Estates Land Act, whereas under S. 29, 
Lim. Act, it is one of the sections made 
•applicable even to special Acts. But 
must take S. 211 to override the 
[- general provisions of the Limitation Act 
! in S. 29. It may be possible in a suit- 
able case to apply the principle of S. 23, 
Lim. Act, but in this case when the date 
of occupation mentioned in Art. 7 has to 
be understood only as the date on which 
the occupation was begun, I should hold 
that S. 23, Lim. Act, could be of no 
avail. When the legislature has ex- 
pressly chosen to fix a particular point 
of time as the starting point, there is no 
vuse in stretching the operation of that 
•article beyond its scope. I therefore 
•agree with the view taken by the lower 
^appellate Court that this application 
-under S. 45 is barred by limitation. The 
result therefore is that this second ap- 
peal is dismissed with costs. 

P.R.S./r.K, Appeal dismissed. 
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Walsh, J. 

N, M. Kadir Meera Saheb Taraganar 
— Appellant. 

v. 

N. M, Pir Md, Taraganar and others 
— Respondents. 

Appeals Nos. 244, 245, 246 and 247 of 
1931, Decided on 20th January 1933, 
from appellate order of List. Judge! 
Tinnevelly, D/- 13th July 1931. 

Civil P. C. (1908), O. 21, Rr. 2 and 16 and 
S. 47— Decree-holder asking Court to record 
satisfaction — Court cannot in execution con- 
sider whether satisfaction was intended to 
defraud alleged assignee of decree — Sepa- 
rate suit is only remedy. 

As regards the satisfaction of the decree which 
the decree-holder asks the Court to record, it is 
not open to the Court to go into the question 
whether the satisfaction was intended to defraud 
or defeat the rights of some third party who is 
not before it as a party to the suit to whom the 
decree-holder is alleged to have assigned his 
interest under the decree. That matter must be 
agitated not in execution, but in a separate suit. 

[P 524 C 2] 

C, S, Venhatachariai — for Appellants. 

N, M, Pir Md, Taraganar and K, 
V, Sesha Iyengar — for Respondents. 

Judgment , — One Pir Mahomed Tha- 
raganar executed a power-of-attorney in 
favour of one N. K. Mahomed Moideen 
Tharaganar to conduct certain suits for 
him and realize the money. As the 
latter had advanced him money, and 
moneys realized by the agent were made 
a sort of charge for payment of the debt, 
and the power-of-attorney was not to be 
cancelled until the dues had been settled, 
the agent brought suits on the two 
mortgage deeds on behalf of the principal 
and obtained decrees. Pending proceed- 
ings for sale of the mortgaged properties, 
the decree-holder put in applications 
stating that the decree amounts had been 
paid in full and satisfaction might be 
entered. His applications to enter up 
satisfaction were put in on 18th March 
1930. On 27th March 1930 the agent 
assigned the decrees to one Kadir Meera 
Sahib, the appellant in these proceed- 
ings. The appellant put in an applica- 
tion under O. 21, R. 16 to permit him, 
after recognizing his assignments, to op- 
pose the applications to enter up satis- 
faction as they were collusive documents. 
These two petitions filed under O. 21, 

R. 16 were dismissed both by the original 
and appellate Courts and the petitions 
to record satisfaction of the decrees was 
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jillowed by bofch Courts. Against these 
orfiers the present a[>peBs are 61el. 

The learned District -ludge held that 
neither the question whether the appel- 
lant was the assignee decree-holder nor 
the question wliether the entering up of 
satisfaction of the decrees was collusive 
or not could bo gone into by the execut 
ing Court, because it was not a matter 
Ijotween the parties to the suit. On the 
first point there seems to be a conflict 
of authorities. I do not think, in the 
view which I take on the second point, 
that there is any necessity to discuss it, 
because I am perfectly clear that the 
application to execute the decrees cannot 
be granted because satisfaction of the 
decrees has been recorded. The argu- 
ment raised for the appellant is that the 
judgment-debtor knew of the assign- 
ments of tlie decrees by the decree-holder 
under povver-of-attorney to the agent 
and that he was therefore not entitled 
to make any payment to the decree- 
holder. I may note in passing that there 
is no clear statement in the power-of- 
attorney that the agent has power to 
transfer decrees. However as the learned 
District Judge has stated in his judg- 
ment that it was not controverted that 
full power was given to the agent to as- 
sign decrees, I will discuss the matter 
on the assumption that the agent had 
tliis power. O. 21, R. 1 states only three 
ways in which the judgment-debtor may 
make payment. It is expressly stated 
that it shall be in one of these throe 
w'ays ; (a) into the Court w^hose duty 

it is to execute the decree, or (b) out of 
Court to the decree-holder, or (c) obher- 
wdse as the Court which makes the decree 
directs. 

There is absolutely no provision here 
for the judgment-debtor paying a third 
party merely because he happens to 
know of the assignment of the decree 
in the latter’s favour by the decree- 
holder ; and it is perfectly clear that if 
he w’ere to make such payment he would 
run the risk of having to pay money over 
again to the decree-holder. He cannot 
be asked to involve himself in disputes 
between the decree-holder and somebody 
to w’hom the former has assigned the 
decree. O. 21, R. 1(1 definitely provides 
that the judgment. debtor shall have 
notice before the assignee decree-holder 
is permitted by the Court to execute the 
decree, and ho is entitled to raise objec- 


tions. On the view urged by the appel- 
lant be will be shut out of his right 
completely. 

The decree-holder has only got to send 
a notice that he has assigned the decree, 
and even if apparently he has already 
satisfied the decree, the judgment-debtor 
is bound to pay the assignee and not the 
decree- holder. He cannot object to the 
assignment because he has no locus 
standi until the decree-holder applies 
under O. 21, R. IG for permission to exe- 
cute the decree. This means that the 
judgment. debtor either has to make pay- 
ment to a person not authorized by the 
Court or to refrain from discharging the 
decree at all until the assignee decree- 
holder asks for permission to execute the 
decree. It is needless to say that there 
is absolutely no authority for this propo-j 
sition. As regards the satisfaction ofj 
the decree which the decree- holder asks; 
the Court to record, it is not open to thej 
Court to go into the question whether 
this satisfaction w'as intended to defraud! 
or defeat the rights of some third party' 
who is not before it as a party to thel 
suit, to whom the decree-holder is alleged 
to have assigned his interest under the 
decree. That matter must obviously be 
agitated in a separate suit. In the re-:- 
suit the orders of tho lower Court are 
confirmed and all the appeals should he 
dismissed with costs in Appeal No. 246- 
of 1931 and no costs in other appeals. 

r.R.S./R.K. Jpjea/.s- dismissed. 
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jMadhavan Nair and Jackson, JJ. 

District Board of Bamnad — Plaintift^- 
— Appellants. 

v. 

D K, Mahomed Ibrahim Sahib and 
another — Defendants — Respondents. 

Appeal No. 24 of 1927, Decided on 4th 
January 1933, against decree of Sub- 
Judge, Ramnad, in O. S. No. 50 of 1925. 

(a) ‘Limitation Act (1908), Art. 62 
Scope. 

Article 62 cannot be appropriately applied to a 
case w’boro the plaintiff is not entitled to tho 
money when it was received by tho defendant. 
AIR 1930 Rang 197, Foil. Ll* 525 0 H- 

(b) Contract Act (1872), S. 37 - Volun- 
tary subscription is payable only when work 
is commenced on its bs^sis Right of suit 
Contract. 

. A promise to pay a subscription becomes en- 
forceable as soon as any definite steps havo bcoii'. 
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“taken in furtherance of the object and on the 
faith of the promised subscription: 14 Cal G4 and 
AIR 1918 Mad 311, Fell, [p 525 C 1] 

P, Venhaiaramana Eao—iov Appel- 
lant. 

M. Suhharoya Aiyar — for Bespon- 
dents. 

Aladhavan Nan\ J , — The plaintiff, the 
District Board of Bamnad through its 
President, is the appellant. The ques- 
tion in this appeal is whether the appel- 
lant’s claim to recover from the defen- 
dant Bs. ‘1,031 subscription collected by 
him for the purjDose of constructing a 
bridge over the Paralyar river is barred 
by limitation. A sum of Bs. 5,000 was 
promised by the defendant as personal 
■contribution for the purpose of construct- 
ing the bridge and a sum of Bs. 1,031 
was collected by him for the same pur- 
pose. The river was bridged at a cost of 
Bs. 29,000 odd and was completed on 
12th July 1921. In the suit out of which 
this appeal arises the President of the 
District Board claims both the sums 
from the defendant. The lower Court 
gave a decree for Bs. 5,000 but held that 
the claim for Bs. 1,031 was barred by 
limitation applying Art. 62, lam. Act. 


definite steps have been taken in further- 
ance of the object and on the faith of 
the promised subscription. This deci- 
sion has been followed by this Court in 

Peruvial Mudaliar v. Sendanaiha Mitda- 

liar (3). The evidence in this case shows 
that the construction work of the bridge 
could not have been begun earlier than 
1923. Tlie suit was instituted on 5th 
September 1925. If Art. 62 does not 
apply, then the only article applicable 
IS Art. 120. The suit is therefore*clearly 
within time and it cannot be held to be 
barred by limitation. 

The decree of the lower Court in so far 
as it relates to Bs. 1,031 is set aside 
and the plaintiff will be given a decree 

for this amount also with the costs here 
and in Court below. 

- I^H.S./V.V. Decr ee modified, 

3: AIR 1918 iNIad 311=44 I C 479 ^ ^ 
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Jackson, J. 

Ariilananda Nadar and others — De 
fendants — Appellants. 

V. 


Article 62 prescribed three years for 
money payable by the defendant to the 
plaintiff for money received by the de- 
jfendant for the plaintiff’s use and the 
jperiod begins to run from the date when 
the money is received. It is clear to us 
that Art. 62 will not apply to cases of 
this kind, for it has been held that that 
article contemplates a suit in which the 
plaintiff is entitled to obtain the whole 
of the money received as soon as it is 
received: see ilia. Kyin Ain v. A, B, ill. 
A,Ij, a, Ghettiar Firm (l). Art. 62 cannot 
be appropriately applied to a case where 
the plaintiff is not entitled to the money 
when it was received by the defendant. 
In this case it is clear that the amount 
does not become payable to the plaintiff 
as soon as it is collected. The plaintiff 
can claim the amount only after the 
work has been begun and some steps 
have been takeu towards the construc- 
tion of the bridge. It follows from the 
decision of the Calcutta High Court in 
Kedarnath BliattacJiarjz v. Gnrie HI alio- 
med { 2 ) that a promise to pay a subscrip- 
'tiom becomes enforceable as soon as any 

1. AIR 1930 Rang 197=127 I C 477, ^ 

2. (1886) 14 Cal 64, 


Janaki Bai Ammal — Plaintiff — Bes- 
pondent . 

Second Appeal No. 723 of 1928, Deci- 
ded on 12fch November 1931, against de- 
cree of Sub- Judge, TuJ}icorin, in A S 
No. 35 of 1927. ‘ 

fa) Madras Estates Land Act (1908), S. 151 
—Suit by zamindar against occupancy raiyat* 
for declaration that he is entitled to stones 

and rocks on the holding does not fall under 
S. 151. 


A suit by a zamindar for a declaration that 
only he is entitled, as landowner, to the stones 
and rocks on the holding of the occupancy raiyats, 
that they cannot remove them without his leave 
and also for permanent injunction aud damaf^es 
is not a suit under S. 151, Estates Land Act^o 


any other section. 


[P 626 C 2^ 


(b) Madras Estates Land Act (1908), Ss. 7 
and 11 — Zamindar cannot interfere with 
raiyat clearing stones and boulders from land 
— He is only entitled to customary fee or to 
compensation for damages if any. 


Land not being defined in the Act, must be 
taken in its ordinary sense of the solid part of 
the earth’s surface as opposed to water* rock is 
in this sense just as much land as sand’ or earth 
are. The zamindar cannot theref6rc interfere 
with a raiyat if he clears the stones and boulders 
away from his land All that the zamindar can 
legitimately demand is his customary fee, if any, 
for the removal of the stones and compensation 


.020 Madras 

for such damage as may accrue, in case tlic 
stones are removed without his permission. The 
riuG'tion, only assumes a new aspect if the raiyat 
procec«ls to (|uarry a stone of recognized com- 
mercial value. In that case tlic zamindar can re- 
serve his mining rights under S. 7. [P 52G G 1, 2] 

(c) Madras Estates Land Act (1908), S. 153 
— Inference from. 

Nothirig can be inferred from S. 153 in favour 
of occupancy raiyat. [P 52G C 2] 

V. K. John and C. ilT. Knrivilla — for 
Appellants. 

>S’. V aradachariar and K. 11, Bam a 
Ajjija) — for Respondents. 

Juihjment. — The plaintiff, a zanain- 
darini, sues the defendants, who are oc- 
cupancy raiyats, for a declaration that 
only she is entitled, as landowner, to the 
stones and rocks on the defendants’ hold- 
ing, that they cannot remove them with- 
out her leave, also for a permanent in- 
junction and damages for Rs. 150. The 
lower Courts have decreed that plaintiff 
is entitled to rocks, stones and minerals 
on the plaint land, that the defendants 
cannot remove the same without the 
plaintiff’s consent, and have also decreed 
Rs. 24 by way of damages and costs. The 
defendant’s appeal. There is no force in 
the plea that the lower Courts had no 
jurisdiction by virtue of the Estates 
Land Act. It is not a suit under S. 151 
of that Act, or any other section. A 
Commissioner has reported in Ex. C-1, 
that the plaint land is a sandy tract 
covered with palmyras. A certain am- 
.ount of rock had been roughly sized 
into slabs 3 ^ li ^ i feet, and there were 
25 cart loads of rough building stones. 
The Commissioner is not a witness, and 
it is not easy to say in what degree this 
amounts to clearing the land of stone or 
to regular quarrying. 

The manager, P. W. 1, says, without 
explaining why, that the removal of rock 
is detrimental to agriculture; ordinarily 
one would expect the removal to bo bene- 
ficial. Under S. 11, Estates Land Act, a 
raiyat may use the land in his holding 
iin any manner which does not impair its 
value. Land is not defined, and must bo 
taken in its ordinary sense of the solid 
part of the earth’s surface, as opposed to 
water. Rock in this sense is just as much 
land as sand or earth are. No one would 
think of interfering with a raiyat if ho 
cleared the stones and boulders away 
from his land, and the question only as- 
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sumes a new aspect if he proceeds to- 
quarry a stoee of recognized commercial' 
value, such as coal. Under the Act the 
landlord can reserve his mining rights, 
on admitting any person to the posses- 
sion of raiyati land (S. 7), and a landlord 
claiming mining rights would presum- 
ably be careful to reserve them in the 
patta of old tenants; but it is a stretch 
of language to describe the out crop of 
granite in these sandy tracts far remote^ 
from towns as a valuable mineral depo- 
sit. This seems to have been recognized* 
by the estate. The manager, P. W. 1, 
says that there is a mamul for tenants- 
to get permission if they want to take 
stones from the land, and the permis- 
sion is ordinarily granted on payment of 
a complimentary x^resent or “nazar” to 
the zamin, for w'hich no formal receipt 
was given. Judging from Ex. A-2 and A,, 
the fee ranges from Re. 1 to Rs. 2. Evi- 
dently the fee bears no proportion to the 
amount of stones extracted. It is not a 
royalty. 

Therefore all that the plaintiff can 
legitimately demand is her customary 
fee, and compensation for such damage' 
as has accrued by these stones being - 
taken with her pei mission. It is not 
apparent that any damage has been 
caused. The Commissioner reports that, 
the trees are not faded, as was alleged 
in the plaint. So long as the pits are 
not filled up the holdings’ agricultural 
value will be unaffected, for a palmyra 
can neither grow on a rock nor in a pit; 
but in this sandy tract the holes will ba 
filled ui) in the course of time, even if 
the raiyat does not accelerate the pro- 
cess for his own benefit. The lower 
Courts have gone entirely wrong on this 
question of damage by reading the Com- 
missioner’s “not faded”‘as “faded” (Dis- 
trict Munsif’s judgment para. 12, con- 
firmed by Subordinate Judge in para. G). 
In this view of the facts it is unnecessary 
to discuss what would be the law in tha 
matter if the raiyat was claiming valuable 
minerals instead of clearing practically 
valueless stones (for it must be remem- 
bered that the value of these stones is 
almost entirely the labour put into them 
—•they are worth about as much in their 
natural state as potter’s common clay.) 
Probably these stones belong to the rai- 
yat no more than the rest of the land 
belongs to the raiyat (nothing can be in- 
ferred from S. 153 in favour of occupancy 
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raiyats); but it ■would be absurd to in- 
sist that he must never diminish the 
quality of earth on his holding in the 
course of his operations, and it is almost 
as absurd to bother about the stones. 

The plaintiff’s predecessors seem to 
have shown a very wise and just appre- 
ciation of the matter by conhning their 
right to that of granting permission on 
the receipt of a nazar, and there is no 
reason why they should obtain more in 
this suit. It does not appear from the 
evidence that the zamindar’s license ex- 
pired at the end of the fasli, or any 
other period. Apparently a raiyat would 
announce that he was going to take 
stones and then obtain permission on 
payment of the nazar. Therefore I 
should confirm the finding of the lower 
appellate Court at the end of para. 5, 
and confirm the decree except that for 
Rs. 24 damages, I should say Rs. 2 for 
nazar. The appellants and respondents 
can have proportionate costs in this ap- 
peal. 

P.R.S./r.m. Order accordingly , 

A. I, R, 1933 Madras 527 

Walsh, J. 

Official Heceiver, West Godavari^ 
Ellore Petitioner — Appellant. 

V. 

Sagiraju Suhbayya and anothei — 
Counter-Petitioners — Respondents. 

Appeal No. 126 of 1929, Decided on 
3rd January 1933, from Appellate Order 
of Sub-Judge, Ellore, D/- 24th Septem- 
ber 1928. 

Provincial Insolvency Act (1920), S. 4 — > 
Ss. 53 and 54 ere only rules of evidence — 
Even 'voidable transfers can be set aside — 
Transfer of Property Act (1882), S. 53. 

The insolvency Court has power to go into the 
question whether a transfer is voidcable under 
S. 53, T. P. Act. Ss. 53 and 54, Insolvency Act, 
are only rules of evidence; even if the transac- 
tion is only regarded as voidable the insolvency 
Court has jurisdiction to entertain the applica- 
tion: AIB 1926 All 415, not Foil ; AIR 1929 
All 105; AIR 1923 Mad 641; AIR 1921 Mad 

^^27 Cal '474, Foil.; AIR 1926 
Mad 363, Appr, [P 523 C 1] 

V, Snryanarayana — for Appellant. 

Ch. Raghava Rao and S, Raja Raman 
— for Respondents. 

Judgment, This is an appeal from an 
appellate order dismissing an applica- 
tion by the Official Receiver in I. P. 
No. 145 of 1925 to have two gift deeds 


executed by the insolvent in favour of' 
two counter-petitioners, declared frau- 
dulent. The adjudication was on 6th 
January 1926, on a ’petition dated 1st 
December 1925. The two gift deeds aro 
dated respectively 8th September 1922 
and 22nd March 1922. The donees are 
the two wives of the insolvent. Ad- 
mittedly the deeds are dated more than 
two years before the date of adjudica- 
tion. Consequently S. 53, Provincial 
Insolvency Act, does not apply, and the 
question is whether the petition under 
S. 53, T. P. Act is cognizable under S. 4 
Provincial Insolvency Act. The leamArl 
District .Munsif held that the petition 
was barred by S. 53, Provincial Insol- 
vency Act. There is »no discussion af- 
the matter in his judgment, but the- 
principal Subordinate Judge has written 
a fairly long judgment agreeing with 
the view taken by the Court ‘of first 
instance. The main ground on which- 
he decides the matter is, that while the- 
petition might have been cognizable if 
the original transfer of the property 
was a nullity, the Insolvency Act does 
not apply when it is only voidable. I 
am unable in the light of the decisions 
of this Court to agree with his view. 

The fiist case to be considered isi 
Sriramuhi v. Ponakavira Reddi (l). 
This was under Act 3 of 1907 which did 
not contain the present S. 4. The aliena- 
tions there were more than two years^ 
old and the question was whether they 
were within the cognizance of tjie insol- 
vency Court. It was there held that 
the allegations in the petition were 
sufficient to make the application one to- 
set aside documents as void even thou^fh 
the word voidable” was used. Applying 
this view as to void and voidable in the 
present case 'the allegations in the peti- 
tion^ of the Official Receiver amount, I. 
consider, to a statement that the deed& 
are void. He says in para 6: 

’‘In spite of the said gift deeds the insolvent 
continues to be in possession of the properties ii^ 
the schedule.” 


J_L0 oayo XU / anu O aS lOlloWS* 

“The counter-petitioners being the wives' of 
the insolvent, and the gift deeds having been 
executed with the object of keeping ba®ck tb« 
properties from being available for crfditors^and ' 
thus defeating the claims of the creditors thf 
gifts are fraudulent and collusive and are there- 
fore voidable as against the Official Receiver 
The said alienations, though made more than 
two years . before th e date of the presentation of 

i. AIR 1923 Mad 641=72 IC 805, 
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S. 5‘E T. R. Act, and can 
by tbi.> Court, uivlor S. 1 . 


are not valid under 
the 10 fore be annulled 
Provincial Insolvency 
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la spite of the use of the word voida- 
hle’* he has really said everything that 
can ho said which would show that the 
deeds were sham and void. If that 
view is correct, all the authorities are 
agreed that the Court could take cogni- 
zance of the matter. The question has 
been however argued on the ground that 
on tlie view taken by tlie learned Subor- 
dinato Judge -tliat the OlTicial Receiver 
only treats the deeds as voidable yet the 
insolvency Court has jurisdiction. In 
the case quoted above, Srirainulii v. 
Po}iaho.vira Brddi (l), Venkatasubba 
Rao, J., said that on a review of the 
decisions it appeared that the prepon- 
derance of authority w^as in favour of 
holding that under Act 3 of 1907 the 
Court in the exercise of its insolvency 
jurisdiction cannot decide questions re- 
lating to adverse claims by or against 
third parties. In that particular case, 
the learned Judges held the matter was 
cognizable because the third party was 
a creditor and tlrat the Court was en- 
titled to go into the question as to whe- 
ther his debt was a genuine one under 
S. 21 of tho Act. There are however, in 
that case certain remarks about Ss. 53 
and 51 which are of groat importance in 
settling the matter now in issue seeing 
that we have now S. 4 of the Act which 
did not then exist. The learned Judges 
thero s^ate that Ss. 53 and 51 only lay 
down rules of evidence and are not 
exhaustive. The learned Subordinate 
Judge relies on a decision in Pirlhiraj 
Siiujh V. Bukaman Knnirar (2), but 
there lias been a more important Full 
Bench decision of tho same Court subse- 
quently, JvJiCDi v. ^[ulictyuvicid 

^Khan (3), where by a majority of two to 
one tho Full Bench hold that tho insol- 
Ivoncy Court has power to go into tho 
(question whether a transfer is voidable 
under S. 53, T. P. Act. They approve of 
Ithe opinion expressed in Sriravinln v. 

\ Ponakavi ra Bcddi (l), that Ss. 53 and 
*51, Insolvency Act are only rules of 
lovidonoo. With regard to the dissent- 
ing judgment in that case, which practi- 
cally contains the arguments addressed 
to mo on bohalf_of the respondents, I 

o '"aIR'10‘2G AUTi5^5 IC 343. 

3. AIR 1020 All 105=113 10 810=51 All 550 



may note that Sen, J., refused to follow 
the dictum of this Court approved of 
by tho other Judges with regard to 
Ss. 53 and 54 Since the reasoning of 
the majority of tho Full Bench in 
Anwar Khan v. Mnhamviad Khan (3) 
follows the view taken by this Court as 
regards the scope of Ss. 53 and 54, 
while the dissenting judgment refuses 
to follow it, there is no reason for my 
preferring the dissenting judgment. 

The view that Ss. 36 and 37 now 
Ss. 53 and 51, merely deal with evidence 
had already been taken by this Court in 
Official BeceivertTinnevelhi v. Sankara- 
linaa Mudaliar (4). Then we have 
anoblier Madras case, Chitiammal v. 
Ponnnswami Naicker (5), in which it 
was held that acting under S. 56, Pro- 
vincial Insolvency Act, the Court can- 
not direct any person to deliver up any 
property in his possession to the Ofilcial 
Receiver, unless the insolvent is enti- 
tled, on the date of the application 
under the section, to the immediate 
possession of the property, if a title, 
however flimsy, is set up by the person 
in possession, the Court cannot act 
under S. 56. But it is open to the 
Court, on a proper application being 
made under S. 4 of the Act to try the 
issue whether the insolvent is entitled 
to the property or not. That case is an 
authority for the appellant’s contention. 
See also in Fool Kuniari Dasi v, Khirod 
Chandra (6), whore it w’as held that 
the Insolvency Court has jurisdiction to 
decide questions of title, as between an 
Oflicial Assignee and a stranger with 
reference to property wdiich is claimed 
by the Oflicial Assignee as the insol- 
vent’s and which, on the other hand, 
is claimed by the stranger as his. Their 
Ijordships say that the words of tho 
statute seem to be perfectly plain, and 
where that is the case, it is not permis- 
sible to speculate. I would^ therefore 
hold that even if the transaction is only 
regarded as voidable, tho Insol\ency 
Court has jurisdiction to entertain the^ 
application. The appeal must therefore', 
bo allowed with costs and tho petition; 
restored for disposal according to law. 

p.ips./v.v. Api')cal alloxocd. 

4 \IR 1021 T^Iacl 201=62 1C 405=14 Mad 524. 

5 ! AIR 1026 Mad 863=02 IC 573=19 Mad 762. 

6. AIR 1027 Cal 474=162 IC 115, 
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Reilly and Cornish, JJ. 

V. Thirzcmala Cliariar — Plaintiff — 
Appellant. 

V. 

Athimoola Karyalayar and others — 
Defendants — Respondents. 

Appeal No. 29 of 1927, Decided on 23rd 

November 1932, against decree of Sub- 

Judge, Tinnevelly, in O. S. No. 120 of 
1921. 

Civil P. C. (1908), O. 41. R. 33 — Ex parte 
decree against some defendants restored by 
High Court — Against rest ex parte decree set 
aside Suit tried by another Sub- Judge and 
dismissed as based on false document — 
Plaintiff alone appealing—Appeal dismissed 

H'sl' Court can set aside the ex parte de- 

cree against the defendants who had not ap- 
pealed. 

A suit based on a document was decreed ex 
parte against several defendants. Some of them 
applied to have the ex parte decree set aside and 
at vyas set aside against all the defendants. The 
plaintiff went up to High Court in revision 
which restored the ex parte decree against the 
non-applying defendants. The case then came 
■before a successor of the Judge who had passed 
the ex parte decree and it was dismissed on the 

nding tliat tli6 docuniGnt su6d upon was fcilsG, 
The plaintiff alone appealed to the High Court 
which agreed with the trial Court’s finding. The 
•question arose if the High Court could dismiss 
■the suit also against the defendants against 
whom the ex parte decree stood and who had not 
appealed or were no parties to plaintiff’s ap- 

Held : that the previous restoration by the 
High Court of the ex parte decree could not now 
come in its way of setting it aside under O. 41, 
R. 33. When the appeal came before the Court 
the whole suit was under the appellate Court’s 
• control and as the basis of the suit was found to 
be false, the non-appealing defendants could be 
relieved from the ex parte decree and neither the 
provisions of S. 107 nor the fact that the ex 
parte decree was passed by a Judge different from 
-one whose decree was under appeal, was a bar to 
-the , exercise of the very wide discretionary 
^powers under O. 41, R. 33 : AIR 1930 Mad 801 
\F B) and AIR 1915 Mad 227, Rel on. ; Case 
-law discussed. [p 533 Q 1 2 ] 

K. S. Krishnaswamy Ayyangar for S. 
-Majagopalachariar — for Appellant. 

S. Varadachari ar for S. Samasioamy 
.Ayyat — for Bespondents. 

Beilly, J. The plaintiff in this case 
•has sued to enforce an agreement em- 
bodied in Ex. A, dated 7th October 1916. 
to convey to him 1 acre and 68 cents of 
wet land, which document he alleges 
was executed by Nambi Kone, the de- 
ceased husband of defenadnt 1 and 
father of defendant 7. The Subordinate 
Judge has found that Ex. A is not genuine 
and has dismissed the suit. Against that 
dismissal the plaintiff appeals. 
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It appears that riambi Kone in 1907 
instituted a suit for partition against 
his nephews, Defendant 2 and the 
father of defendants 4 to 6, in the 
Tinnevelly Subordinate Judge’s Court. 
That suit caoie on appeal' to this Court 
and altogether had a long history. In 
the end Nambi Kone got a decree for a 
half-share of the property in question, 
and his share was delivered to him in exe- 
cution in May 1916. It is admitted that 
Nambi Kone employed the plaintift’ to 
assist him in that suit by attending 
Court for him both in Tinnevelly and 
Madras and that the employment 
went on throughout the history of the 
suit, Nambi Kone paying the plaintiff 
travelling allowance and batta when he 
was away from his village for the pur- 
pose of the suit. The plaintiff’s case is 
that in 1907, before Nambi Kone first 
employed him in that way, Nambi Kone 

promised him “proper remuneration” for 

his services at the end of the litigation 
In October 1916 according to the plainJ 
tiff, Nambi Kone told him that he had 
decided to transfer to him 1 kotta of wet 
land, that is 1 acre and 68 cents, but, as 
he had to sell some of the land vyhich he 
had obtained in partition in order to 
clear off his own debts, he would make 
the transfer after three years ; the plain- 
^ffs agreed to that, and then Nambi 
Kone, two or three days later, executed 

Kx. A to the effect that.he would transfer 

1 kotta of wet land out ,of the wet land 
which he had got in a certain village to 
the plaintiff within three years and in 
default would pay the plaintiff Es. 5,500 

® ^^0“ *tie date 

of default. Ex. A was not presented for 
registration by Nambi Kone. On 8th 
January 1917 it was presented for regis 
tration by the plaintiff, who says that 

M Oil hearing rumours that 

Nambi Kone was not going to carry out 
the agreement. 

When the plaintiff presented Ex A 
^r compulsory registration, the Sub 
Begistrar sent a notice to Nambi Kone 

who appeared at the Sub-Registrar’s 
Office on 15th January 1917 and denied 

On t^'^^uted that document. 

On that the Sub-Registrar refused re^is 
tration and the matter was taken to the 
District Registrar, who held an inquiry 
and in October 1917 ordered the docu- 
ment to be registered as a genuine docu- 
ment. .Meanwhile unfortunately Nambi 
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Kone flierl in June 1917. I have men- 
tionofl that the learnerl Subordinate 
Judge lias found that Kx. A is not a 
genuine document. Id my 

opinion this case is not entirely free from 
doubt. But, taking all the evidence and 
tlie circumstances into consideration, I do 
nottliink^e should he justified in differ- 
ing from the finding of the learned Sub- 
ordinate Judge that Bx. A has not been 
proved to be a genuine document exe- 
cuted by Nambi Kono. In my opinion 
therefore this appeal should he dismissed 
\vith costs, as on that finding it is unne- 
cessary to go into other questions which 
have been raised in the case. 

Corn t shy J. I entirely agree. [The 
case having been set down for being 
spoken to this day, the following judg- 
ment was delivered by] 

Beillyy J, — Yesterday in this appeal 
we upheld the finding of the learned 
Subordinate Judge that Nambi Kone did 
not execute Ex. A, and we confirmed the 
dismissal of the suit as against defen- 
dants 2 to G. But the plaintiff has got 
a decree also against defendants 1 and 7, 
and that decree he is trying to execute. 
The question before us now is whether 
we should exercise such powers as are 
given to us by R. 33, O. 41, Civil P. C., 
to dismiss the suit against defendants 1 
and 7 also. In the first instance, when 
this suit came before Mr. Natesa Iyer as 
Subordinate Judge of Tinnevelly, he 
made an ex parte decree against all the 
defendants. Defendants 2 to G after- 
wards applied to him to set aside that 
ex parte decree and restore the suit so 
far as it was against them ; and the 
Subordinate Judge who dealt with that 
application sot aside the whole decree 
against all the defendants, although for 
some reason defendants 1 and 7, who are 
women, had not put in any application 
that the decree, so far as it was against 
them, should he set aside. Against that 
order the plaintiff iireforred Civil Revi- 
sion Petition No. 539 of 1924 to this 
Court. Odgers, J., who heard that peti- 
tion, dismissed it in respect of defen- 
dants 2 to G ; but in respect of defen- 
dants 1 and 7 he was of opinion that the 
Subordinate Judge should not have set 
aside tlie ex parte decree, and tiierefore 
he restored the decree against those de- 
fendants. So far as the suit was against 
-defendants 2 to G, it was ro-triod by an- 


other Subordinate Judge Mr, Qureishi- 

He found that Ex. A, on which the suit- 

« 

as against all the defendants was pri- 
marily based, had not been executed by 
Nambi Kone and was not a genuine 
document. Consequently, he dismissed 
the suit as against defendants 2 to 6,. 
and his dismissal has been upheld by us 
in appeal. 

Mr, Krishnaswami Ayyangar for tho 
plaintiff does not suggest that there 
would not be something on the face of it 
inconsistent and anomalous if a decree 
remained in force against defendants 1 
and 7 based upon Ex, A, which has been 
found to be a false document. But he 
contends that in the circumstances we 
have no jurisdicion under R. 33, O. 41^ 
Civil P. C., to interfere with the decree 
which has been made in favour of the 
plaintiff against defendants 1 and 7- 
First, he objects that the matter is con- 
cluded by Odgers, J’s order. I do not think 
that is so. Odgers, J., did not deal witK 
the merits of the suit in any way. and,, 
as he rightly saw, it was not a suit in. 
which the failure of the plaintiff, if he 
did fail against defendants 2 to 6, would 
necessarily entail failure against defen- 
dants 1 and 7. The basis of the suit^ 
Ex. A, is the common ground against all 
of them; but the case was not the samo 
against all the defendants in other res- 
pects. Odgers, J’s view was that de- 
fendants 1 and 7 had shown no ground 
under R. 13, O. 9, why the ex parto 
decree made against them should be set 
aside and therefore to set it aside in the 
circumstances of the case, so far as they 
were before him, was not correct. But 
his restoration of that decree, so far as- 
I can see, has not given it any greater 
validity for our present purpose than if 
it had never been set aside by the Sub- 
ordinate Judge. Odgers. J., restored the 
position of defendants 1 and 7 to what 
it was before the Subordinate Judge set 
aside that decree. He added by his order 
no force or validity to that decree which 
was not in it before. That objection 
of Mr. Krishnaswami Ayyangar, m my 

opinion, clearly fails. 

In regard to R. 33, 0. 

Mr. Krishnaswami Ayyangar admits that 
its language is very wide; but he urges 
that it must be understood with 
limitations. He has quoted cases before 

us to show limitations which 
recognised in other Courts; for instance* 
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the view taken in' some cases that it is 
only when the appellate Court inter- 
feres with the decree appealed against 
so far as one party is concerned and that 
interference appears to make it just that 
there should be further interference in 
regard to another party, who has not 
appealed or who is not a party to the 
appeal, that the appellate Court should 
exercis 0 itg powers under the rule. IBut 
it is not necessary for us to consider 
those cases now. We are guided by the 
decision of a Full Bench of this Court in 
Subramania Chettiar v. Sinnammal (i), 
There it was decided that there was no 
such limitation as that on the powers 
given to the Court by R. 33, but that 
the powers were very wide, though to 
be used with great discretion. In the 
particular case before the Full Bench 
the plaintiff had succeeded in the 
original Court to a certain extent : he 
was not satisfied with his success, and 
he appealed with the object of obtaining 
a further success : the defendant against 
whom the decree has been made did not 
appeal at all; the appellate Judge dis- 
appointed the plaintiff by not giving him 
what he wanted and disappointed him 
still further by dismissing the whole 
suit, though the defendant had not 
prayed for that by any appeal or memo- 
randum of objections. The Full Bench 
held that it was an instance of ap- 
propriate use of the power given by 
R. 33, O. 41. As Mr. Varadachari has 
urged, the reason of the matter appears 
to be that when a suit comes before a 
Court upon appeal, even though the ap- 
pellant chooses to raise questions touch-' 
ing only a part of the suit, the whole 
suit is before the appellate Court and is 
within its control. ^That is the principle 
on which JK.TistiiciiTicichcbT'i clt y. ^angayn- 
Tfial (2), Pdnchco JBanicu v. Anand 
Thakur (3) and Somar Singh v. Mt. 
Premdei (4) were decided though they 
were cases concerned with the Limita- 
tion Act. Mr. Varadachari has drawn 
our attention to several cases of this 

Court illustrating how that principle has 
been applied, 

^rishnaswami Naik v. Anjappa 
Na iJcJ ^} a suit was decreed again st one 

I G 624=53 Mad 

2. (1903) 26 Mad 91 (F B). 

3. AIR 1924 Pat 160=77 I C 357=2 Pat 712. 

4. AIR 1925 Pat 40=79 I C 794=8 Pat 327 

6. AIR 1916 Mad 227=24 I C 924. 
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of the defendants ex parte and against 
the other defendants after contest. One 
of the contesting defendants appealed, 
and the appellate Court dismissed the 
suit against all the defendants, includ- 
ing the defendant who had allowed the 
decree to be made against him ex parte. 

fu VTu Court held 

that that was a proper use of R. 33 

0. 41 and Seshagiri Ayyar. J., pointed 
out that one of the objects of the 
rule was that, if it was found on 
appeal that a suit was based upon a 
false claim, then the whole suit could 
be dismissed even as against those who' 
had not appealed or had not contested 
the suit. In Subbarayalu Naidu v. 
Papammal (6) and ]\Inkku Venkatra. 
mayya v. Muhka, Chinniah (7), on ap- 
peal the suits were dismissed against the 
defendants who did not appeal and who 
were not even made parties to the ap- 
peals, and it was held that that too was 
a proper use of the rule. In Somasun- 
daram Chettiar v. Vaithialimja Mudaliar 
fo/, the suit was by reversioners to re- 
cover property after setting aside a 
number of alienations in favour of differ- 
ent alienees. The plaintiffs got a decree; 
some of the alienees appealed in separate 

appeals; other alienees did not appeal 
at all. 

But the suit was dismissed as 
against all the alienees including those 
who had not appealed. That perhaps is 
a more extreme application of R. 33, 

O. 41, because it will be seen that the 
suit, though the plaintiff according to 
oui usual procedure was allowed to bring 
his suit against a number of alienees 
was in essence a bundle of suits, and yet 
when the basis of those suits was found 
to fail, the appellate Court gave the 
benefit of that decision to the alienees 
who had not appealed and who were in 
strict view of the position defendants in 
different suits from those in which the 
appeals came before the Court. In 
J awahar Bani v. Shiijaat Sussctin (9), 
a decree was made in the trial Court 
against three defendants. Two of them 
appealed, and one did not. The appeals 
of the two appellants who preferred ap- 
peals were dismissed; but the suit as 
against the other defendant, who had 

6. (1915) 29 I C ^79^ 

7. AIR 1919 Mad 196=53 I C 201. 

8. (1917) 40 Mad 846=41 I C 516. • 

9. AIR 1921 All 367=58 I C 114=13 All 85. 
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cot troubled to appeal and who was not 
a party to tlio a.ppeals, was, perhaps 
ito his surprise, dismissed. Those are 
instances to show the extent of the 
powers of an appellate Court under 
iR. 33, O. 41, powers to be exercised on 
jtho ])rinciple that, when an appeal comes 
ibefore the Court, the whole suit out of 
'which the appeal arises is within the 

control of the Court. 

But Mr. Krishnaswami Ayyangar has 
raised a further objection. Ho has urged 
that, however wide the powers under 
R. 33, O. 41 may bo, they must be con- 
trolled by S. 107 of the Code, under 
whicli an appellate Code is to exercise, 
80 far as may he, the same powers as the 
trial Court. He urges that in the pre- 
sent case the Subordinate Judge, Mr. 
Quraishi, who tried the suit as against 
defendants 2 to 6 after the ex parte 
decree against them had been set aside, 
could certainly not have interfered 
with the ex parte decree made by his 
predecessor against defendants 1 and 7. 
To the proceedings before Mr. Quraishi, 
as Mr. Ivrishnaswami Ayyangar urges, 
defendants 1 and 7 were not parties; 
they could not have appealed to this 
Court against any decision that T^lr. 
Quraishi might have made in that trial; 
they are not parties to this appeal be- 
fore us. Mr. Krishnaswami Ayyangar 
contends that, if w^e wore to interfere 
with the decree which has been made 
against defendants 1 and 7, we should 
be doing something which Mr. Quraishi, 
the Judge of the original Court, could 
never have done, and we should thereby 
be transgressing the provisions of S. 107 
of the Code. As he urges, the ex parte 
decree against defendants 1 to 7 is a 
different decree from that which has 
come before us on appeal, made by a 
different Subordinate Judge on a differ- 
ent judgment. 

As he points out, there appears to be 
no reported case in which IK 33, 0.41 
has been applied in those circumstances. 
But does the fact that one Subordinate 
Judge made an ex parte decree at one 
stage of this suit against defendants 1 
and 7 and another Subordinate Judge 
at a later stage of the same suit dis- 
missed the plaintiff’s claim as against 
defendant’s 2 to 0 really affect the 
matter ? As IRiashyain Ayyangar, J., 
pointed » out in KrisJinamachariar v. 
Mangavimal (2), when an appeal is 


brought against only part of a decree of 
a trial Court, the suit is not split into 
two parts by that : the suit remains one 
suit, the whole of which is before the 
appellate Court. In my opinion, it would 
be a strange thing to say that, because 
two decrees were made in this suit at 
different stages, therefore the suit bad 
somehow got split into two, so that, 
when the appeal of the plaintiff in re- 
gard to defendants 2 to 6 came before 
us it could only be a part of the suit 
which was before us and not the whole. 
Mr. Krishnaswami Ayyangar has tried 
to put an interpretation assisting him 
upon the words of R. 33 itself,^ which 
empowers the appellate Court to pass 
or make such further or other decree or 
order as the case may require. He 
suggests that case” in that sentence 
does not mean the whole suit, where 
the appeal is on part of a suit and that 
within the meaning of that rule the pro- 
ceedings before the Subordinate Judge 
who made the ex parte decree against 
defendants 1 and 7 were one case, dis- 
posed of by one judgment, and the pro- 
ceedings before Mr. Quraishi after res- 
toration against defendants 2 to G were 
another case. I do not think that there 
is any justification for so interpreting 
the rule. Here we have different decrees 
made by the same Subordinate Judge’s 
Court at different stages, hut made in 
the same suit. If we are now to dismiss 
the suit as against defendants 1 to 7, we 
shall be doing nothing which the Subor- 
dinate Judge’s Court could not have 
done as atrial Court, and, in my opinion 
'we shall be offending in no way against 
the provisions of S. 107, Civil P. G. 

If we have therefore jurisdiction to 
use R. 33, O. 41, in. this case, the appli- 
cation of it is not very difficult. If a 
number of defendants are sued upon an 
alleged common liability, and some of 
them allow an ex parte decree to he 
made against them, hut against others 
a decree is made after contest, and the 
contesting defendants appeal, it may 
weW not he in any way necessary or 
appropriate tho-t the decree against 
those defendants who did not contest 
the matter should be set aside merely 
because the contesting defendants have 
succoiHled on appeal. But here the whole 
suit against all the defendants is based 
upon i^lx. A, whatever may be the varia- 
tions in the plaintiff’s case against in- 
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diviciual defendants. If Ex. A is not a 
genuine document, the plaintiff has no 
true case against any of the defendants. 
After a full trial it has been found by 
the Subordinate Judge that Ex. A is not 
a genuine document, and that finding 
vce have upheld cn appeal. In those 
circumstances it would surely be illo- 
gical and unjust that, while the suit has 
been dismissed against defendants 2 to 
6, the decree against defendants 1 and 
7 should be allowed to stand. That 
decree can stand only on a finding that 
Nambi Kone executed Ex. A. That is 
the necessary foundation of the decree. 
Eut that foundation has now been des- 
troyed. If the decree against defen- 
dants 1 and 7 is still to stand, then it 
must stand upon a foundation which is 
no longer there. In my opinion in the 
circumstances it is necessary in the ends 
of justice that we should exercise our 
powers under B. 33, O. 41 and dismiss 
the plaintiff's suit against defendants 1 
and 7 also. 

Cornish^ J . I am of the same opinion. 
It is unnecessary to look beyond the 
Full Bench ruling in Suhramania Chet- 
tiar V. Sinno^Tnnictl (ll) to see what is 
the extent of the Court’s power under 
O. 41, B. 33, That ruling has established 
that in a proper case the appellate Court 
has ample discretion to make any decree 
or order to prevent the ends of justice 
from being defeated. It is conceded that 
the present would be a proper case for 
the Court to act under B. 33 if it has the 
power. B. 33 imposes no conditions. 
The Court may exercise its power in 
favour of all or any of the respondents 
or parties although such respondents or 
parties may not have filed any appeal 
or objection. If the wmrd “parties” 
means only persons w^ho were parties to 
the decree cr part of a decree from 
which the appeal is made, there might 
he some force in the contention that 
plaintiff’s appeal - being against the 
decree in so far as it is in favour of 
defendants 2 to 6, therefore defendants 
1 and 7, not being affected by that part 
of the decree, would not be entitled to 
the benefit of the Court’s interference 
under B. 33. But there is no apparent 
reason w^hy the word “party” should 
not be given its ordinary significance, 
namely, as meaning a party to the suit. 
Defendants 1 and 7 were undoubtedly 
parties to the suit in which the decree 


under appeal was made, and they were 
still parties to the suit notwithstanding 
the ex parte decree against them and 
their neglect to have that decree set 
aside. Tlieir inability to appear and 
file objections in the appeal could clearly 
not, under tlie terms of the rule, debar 
them from having the benefit of B. 33. 
With regard to the argument based on 
S. 107, Civil P. C , I arn of opinion that^ 
the section does not cut down the ap-j 
pellate Court’s discretionary power under 
O. 41, B. 33. There is the direct au- 
thority of Knshnaswaini Naikv. Anjia- 
l^pci 2^aik (o) that the appellate Court 
can exercise its power in favour of a 
defendant who w^as ex parte at the trial; 
and, following that precedent, I think 
we are at liberty to exercise the power 
in favour of defendants 1 and 7 in the 
present suit. 

P.R.S./m.N. Order accordingly . 
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Ar iiviugam Pillai and another 
fendants — Appellants. 


Be- 


Mohideen Sheriff Sahib and anothei — 
Plaintiffs — Bespondents. 

Appeals Nos. 75 and 76 of 1027, De- 
cided on 1st February 1933, against de- 
cree of Dist. Judge, Salem, in O. S. No. 
2 of 1924. 

(a) Limitation Act (1908), Art. 134 — Pos- 
session not taken by transferee — Art. 134 
does not apply. 

Article 134 does not apply to a transfer from, 
a trustee or a mortgagee under which possession 
is not taken by the transferee : 40 Mad 1040 

{FB), Foil. [P 534 C 2] 

(b) Civil P. C. (1908), S, 92 — Suit against 
person having beneficial interest in property 
can be brought. 

Suits under S. 92, Civil P. C., can be institu- 
ted against person having beneficial interest in 
the properties of 'the religious institution: AIR 
1927 Mad 614, RH on. [P 536 C 1 j 

(c) Limitation Act (1908), Art. 134 — 
Trustee having beneficial interest transfer- 
ing trust property — Suit to set aside aliena- 
tion within 12 years of 'death or removal of 
transferring trustee is not barred — Art. 134 
does not apply — Limitation Act (1908), 
Art. 144. 

A sale or lease by a trustee of a mosque having a 
beneficial interest in its properties is valid during 
the lifetime of the vendor or lessor, and a suit by 
the succeeding trustee on the ‘death or removal 
of the transferring trustee for a declaration that 
the sale or lease is invalid and for recovery of 
possession of the property sold for the mosque is 
in time, if instituted within 12 years from the 
date of the death or removal of the trustee who 
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tranf^ferreJ t)ic property. Art. 134 does not appl/ 
to such a suit: AIR l‘.)30 Mad 5S2 and AIR 1922 
R C 122, Rrl onr, /1//M92R Mad 014 A7/n932 

328 , K.rrd and I nfif ,\C a^ic Iain rrfc rrcd. 

ir 530 C 2; P 537 G 1, 2] 

E. V i }}oyal<a Eao, L. A. Clovinda 
Tiorjliara Ayyar and L. S. VccrarogJiai'a 
Ayxfai — for Appellants. 

*S’. 1 aradachariar and S. S. Eama- 

chandni Ai/i/ar- — for Respondents. 

M ad avail Nan\ J . — Both these ap- 
peals arise out of 0. S. No. 2 of 1924 
instituted l)y tlie plaintiffs, described as 
the miillas or trustees of a ]\Iahomedan 
mosque at Parainathi. The suit is for 
therecoveiy of two items of jiroperty 
said to have been improperly alienated 
by the previous tiustees. Appeal No. 75 
in which defendant 1 is the appellant, 
relates to iternl, the alienation of which 
was eftected in his favour under three 
sale deeds, Exs D, D (l)and 1) (2) dated 
17th February 1901, 19th April 1901 and 
3rd iMay 1901 respectively. Item 2 was 
alienated in favour of defendant 2, the 
appellant in A. S. No. 70, under tw’o 
documents Exs. E and E (l) dated 7th 
October 1900 and 19th April 1901 res- 
pectively. The present suit was institu- 
ted on 9th January 1924. The nnain 
question in these appeals is whether the 
suit is barred by limitaticn under 
Art. 131 or Art. 144, Lim. Act. Art. 134 
specifies 12 ^ears as the period of limi- 
tation for a suit 

“to recover po?sc?sion of immovable property 
coTueyed or l^eriueathcd in trust or mortgaged 
and afterwards tiansferred bv tlio trustee or 
mortgagee for a valuable consideration” 

and the limitation period commences 
from the date of the transfer.” Art. 144 
specifies 12 years as the period of limi- 
tation for possession of immovable pro- 
perty or any interest therein not here- 
by otlierwise specially provided for” and 
the i)eriod commences from the date 
when the possession of the defendai^t 
becomes adverse to the plaintiff.” The 
learned Judge held that the suit is not 
barred by limitation and decreed the 
plaintiff s suit. The question of limi- 
tation is common to both the appeals. 
In appeal No. 7() some subsidiary points 
also arise for consideration. ^Yo will 

therefore deal with these appeals sepa- 
rately. 

A. 6. E o. (5 of 1927.* — In considering 
w'hich of the two articles mentioned 
above applies to suits of this nature, it 
will bo necessary, as may be seen from 
decided cases, first to consider the essen- 


tial nature of the trust. But in this 
appeal the question of limitation may 
be disposed of on another consideration,* 
though the nature of the trust will have 
to be inquired into, in the connected ap- 
peal, and what is stated in it on that 
question will well apply to this appeal 
also. Though the sales under Exs. D 
and D (I) took place in 1901. according 
to the documents, it is admitted that 
the portions of item 1 dealt with under 
the documents w'ere under prior encum- 
brances, and possession of the items w\as 
obtained by defendant 1 only in 1914. 

It has been lield by a Full Bench of this! 
Court in Setti K'litti v. Kunhi Pa- 
tlimnma (l) that Art. 134, Lim. Act,, 
does not apply to a transfer from a trus- 
tee or mortgagee under which possession 
is not taken by the transferee. It fol- 
lows therefore with respect to these 
alienations that the suit cannot be said 
to be barred either under Art. 134 or 
under Art. 144 also as it has been institu- 
ted before the expiry of 12 years from 
1914. With regard to the alienation 
under l^x. D (2), the learned Advocate- 
General says that gossession w'as trans- 
ferred on the date of the deed, 3rd T^Iay 
1901. The respondents contends that 
in the case of this alienation also posses- 
sion was not transferred on the date of 
the sale deed but was transferred only 
in 1914 as in the case of the other 
alienations. (His Lordships after con- 
sidering the evidence on this point con- 
cluded), In our opinion it is established 
by the evidence that he did not obtain 
possession of the item before 1914, On 
this finding the suit is not barred with 
respect to this item also as in the case 
of the other portions of item 1 sold un- 
der Exs. I) and I) (l). Even if posses- 
sion was obtained on the date of the deed 
it will be seen from tho reasoning of our 
judgment in the connected appeal No. 
7(1 of 1927 which will equally apply to 
this case also, that the plaintiffs suit is 
not barred. This appeal is therefore 

dismissed with costs. 

A. S. xYo. 76 of 1927.— In this appeal 
defendant 2 is the appellant. Item 2 of 
the suit property had been alienated in 
his favour under two sale deeds Exs. E 
and Yj (l) dated 7th October 1900 and 
19th April 1901 respectively. It is not 
disputed that the appellant got posses- 
sion of the property on those dates. It 

1. (1917) 40 Mad 1040=43 I C 81 (F B), 


1933 


Arumugam V. Mohideen (Madhavan Nair, J.) Madras 535 


•ig argued on his behalf that the institu- 
tion to which this property belongs is a 
'bare trust, that therefore Art. 134 ap- 
plies to the case and that in any event 
the suit is barred by Art. 144 inasmuch 
as it has been admittedly instituted 
beyond 12 years from the date of the 
alienation. The respondents argue that 
having regard to the real nature of the 
trust Art. 134 does not apply to the 
case, and that the suit having been ad- 
mittedly brought before the expiry of 
12 years from the removal of the previ- 
ous trustees,' i.e., the trustees who made 
the alienation, the suit is not barred. 
In this connexion a very large number 
of cases, amongst which the following 
seem to be the most important, was 
brought to our notice: Vidya VariUlii v. 
^alusami Ayyar (2); Suhhaiya Fandaram 
V. Muhamad Mustapha Marcayar (3); 
.Eanga Dasan v. Letchuma Dasan (4); 
Mama Meddy v. Manga Dasan (5); Vella- 
chami N aicker v . Alagarsami Naicker (6); 
Venkatasuhharayudu v. Silar Sahib (7); 
V adlamndi Sastrnlu v. Venkatasnbhayya 
{S); Feriyannan Chetty v.Govind Mao (9) 
Badri Narayan Singh v. Kailash Gir (10); 
Debendra v. Naharmal, A. I. R, 1930 
Cal. 673; Naurangi Lai v. Mam Charan, 
A. I. M. 1930 Fat. 455; Sarabdeo Bharthi 
y. Mam Bali, A. I. B. 1933 All 19 and 
Administrator -General of Bengal v. Bal- 
kissen Misser (ll). We have considered 
•each one of these cases, but having re- 
.gard to the trend of the decisions of this 
Oourt it will not be necessary to exa- 
mine all of them in detail. 

In considering whether Art. 134 ap- 
plies or not, we have to examine whe- 
ther the Mahomedan mosque to which 
the suit property belongs is a bare trust 
or whether the trustees have a benefi- 
cial interest in the trust. This distinc- 
tion has been emphasized as a result of 
the decision of the Privy Council in 
Vidya Varuthi v. Balusami Ayyar (2) as 
-understood in some of the subsequent 
♦ decisions of this Court. In Vidya 

2. AIR 1922 P C 123=65 I C 161=48 I A 302^ 
44 Mad 831 (P C). 

.8. AIR 1923 P G 175=74 I C 492=50 I A 295= 
46 Mad 751 (P C). 

4. AIR 1925 Mad 822=86 I C 231. 

5. AIR 1926 Mad 769=96 I 0 371=49 Mad 543. 

6. AIR 1927 Mad 1163=104 I O 355. 

7. AIR 1930 Mad 582=125 I G 79. 

8. AIR 1923 Mad 614=110 I G 884. 

9. AIR 193-2 Mad 328=137 I G 487. 

10 AIR 1926 Pat 239=93 I 0 303=6 Pat 341. 

11. AIR 1926 Gal 140=84 I G 91=51 Gal 963. 


Varuthi v. Balusami Ayyar (2) it was 
held that Art. 134, Lim. Act, does not 
^Ppiy w'here the head 'of the mutt, hav- 

^ 9 

ing a beneficial interest in the muttpro- 
P®ity, granted a permanent lease over a 
part of the mutt property not proved to 
be subject to a specific trust. It was 
also held in that case that except for 
unavoidable necessity the head of a mutt 
cannot create any interest in the mutt 
property to enure beyond his life, that 
a lessee however has not adverse posses- 
sion under Art. 144, Lim. Act, during 
the life of the head who granted the 
lease, and that if the lessee's possession 
is consented to by the succeeding head, 
that consent can be referable only to a 
new tenancy created by him and that 
there is no adverse possession until his 
death. On this ground it was held that 
the suit in that case was not barred un- 
der Art, 144 also. It is also clear from 
this decision that the rules enunciated 
in it apply to the endowments of Maho- 
medan religious institutions and to 
alienations made by Sajjadanshins or 
Muttawallis. The respondents argue 
that the case before us falls exactly 
within the scope of this decision, while 
the appellant contends that the present 
case is one of a bare trust in which the 
trustees have no beneficial interest and 
that the alienation in the present case 
being a sale and not a lease as in the 
Privy Council case that decision is in- 
applicable and that the suit is barred 
by Art. 144, Lira. Act. 

The first question for us to consider 
is, what is the nature of the trust in the 
present case? Is it one in which the 
property is endowed absolutely for the 
mosque or is it one in which the trustees 
have some beneficial interest? The evi- 
dence on the point is somewhat meagre, 
but such as it is, we think, it supports 
the respondents’ contention that the 
trustees of the mosque have a beneficial 
interest in the mosque property. In 
para. 4 of Ex. 1, the plaint in the scheme 
suit, it is stated that 

“these properties were granted rent free by one 
of the former kings of Mysore during the latter 
part of 18th century to one Khazi Muhammad 
Mohidin Sahib for the performance of the Khazi 
service and for offering and reciting prayers five 
times a day in the musjid, etc.” 

In para. 5 it is stated that 

“after the death of the original grantee all his 
sons succeeded to the ofiiceof Khazi of the musjid 
and were discharging the duties appertaining to 
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the oft'ice enjoyin:; tlie enclowinents of the 


It is clear from these statements that 
tlie j^rantoo of these prof^orties and his 
family after mcetiii'^ the expenses in- 
volved in the performance of ti\eir duties 
enjoyed tlie halance of lire income from 
the jiroperties for tliernselves. The 
grant of the property was made in the 
nxme of Mohidin Saliib and the property 
is held in various shares by the various 
muttawailis. The evidence of T. W. 2 


throws important liglit on this question, 
lie says: 

Before tlie sales the lands were in the posses- 
sion of the trustees on V^cbalf of themosfpic. 

hey were receiving; the rent for themselves and 
loelving after the mosque. They were getting 
10 podies from item 1, 3 podies from item 2 and 
K-:. ‘2~j from item 3. To my knowledge they 
were getting the income from the lands for 
GO years,” 

This witness filed the inam title-deeds 
and other documents in the prior suit. 
IIo con.lucted the appeal in the High 
Court, fn his cross-examination he says, 

‘ I have seen the produce divided and the 
mu lias taking their share home. It was the 
dO'Cendaiits of Kaji IMuliammad Mohidin who 
were enjoying the produce. They told me in 
what shares thov divided it.” 


e think the evidence of tliis witness 
supports the resfiondents’ contention 
tliat the profits accruing from the suit 
property after meeting the expenses of 
the services were being enjoyed by the 
trustees and that they liave therefore a 
beriolicial interest in the property. The 
plaintills alleged that the property be- 
longed to them, hut abandoned this con. 
tention in the course of the suit. This 
does not by any means show that they 
have no beneficial interest in the pro- 
perty, an interest which isquito distinct 
from the absolute ownership claimed by 
them. The fact that a scheme suit 
under S. 92, Civil P. C., was brought ir 
connexion with this mosque to remove 
the trustees does not necessarily show 
that the trust is a bare trust. The d(5ci- 
sionin Nelli apj^a Achari v. Pnnnaivanayn 
ichari (12) shows that suits under S. 92, 
divil I\ C., can be instituted against 
\Tatad h i pat hies who admittedly have a 
oeneficial interest in the mutt property. 
3n the evidonco before us we think w'e 
must accept the respondents’ contention 


|that tlie trustees of the mosque in this 

lease have a beneficial interest in the 

(endowed property. On this conclusion 

12. A I II 1927 Mad G14=101 1 (J 420=60 Mad 
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it must be held, following the Privy 
Council decision in Vidya Varnthi v. 
Balusjmi Ayyav (2), that Art. 134 will 
not apply to this case. 

The next question is whether the suit 
is barred by Art. 144, Ijim. Act. If no 
distinction is to bo drawn bot^Yeen the 
grant of a lease and a sale, then the 
present case will clearly fall within the 
scojie of the decision in Yichja Varutlii 
V. Balusami Ayijar (2). In that case the 
alienation was a lease, whereas in the 
present case the alienations are sales. 
The learned Advocate-General has drawn 
our attention to two recent decisions of 
this Court, V adlamndi Sastrulu v. Ven- 
Jeata^ubhayya (8) and Periyannan Chettij 
V. (rovinda Rao (9), where observations 
occur in support of his contention that 
if the alienations are sales, then a suit 
brought after the expiry of 12 years 
from the date of the alienations would 
be barred under Art. 144. But these 
observations can only be treated as mere 
obiter dicta having regard to the fact 
that the alienations in those cases re- 
lated to leases (and not to sales) and 
the properties belonged to temples, the 
dharmakarthas having no beneficial in- 
terest in them. It is also a matter for 
observation that in those cases the suits 
were barred oven if time is calculated 
from the death of the alienor. For in- 
stance, in the Periyannan Che tty v. 
Govinda Rao (9) case the lease was in 
ISfifi and after the alienation three or 
four Pandarasannadhies accepted rent 
and the suit was therefore clearly barred. 
The following observation of the learned 
Judges makes this point clear: 

“Whether the proper date from which adverse- 
posssssion generally runs in cases of permanent 
lease by dharmakarthas bo taken as the daite of 
the aliena ion or some subsequent .date as the 
death of the dharmakartha or his resignation or re- 
moval from olTice, wc have no doubt that on tho 
facts of this ease adverse possession began from 
before 1902 and that the suits for possessioa 
were therefore barred under Art. 144.” 

In all these cases w’hat was attempted 
to be argued w’as that on the death of a 
trustee a fresh cause of action to in- 
stitute the suit accrues in favour of the’ 
succeeding trustee. This argument no 
doubt w’as rightly disallowed. But what 
is argued by Mr. Varadachari is not that 
each succeeding trustee gets a fresh 
cause of action to institute the suit to- 
set aside the alienation at the time of 
his accession to the office, but that tha. 
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alienor-trustee being disabled from ques- 
tioning the validity of his own aliena- 
tions, his successor is not so estopped 
and that he can before the expiry of 
12 years from his accession to the office 
question the validity of the alienations. 
This seems to be the basis of the deci- 
sion in Vidya Varuthi v. Balusami 
Ayyar (2) which held that the suit 
was not barred by Art. 14-1 in that case, 
ft is not alleged in this case that the 
present suit has not been brought before 
the expiry of 12 years after the removal 
of the trustees who alienated the pro- 
perty. It appears to us that the present 
case both with regard to the application 
of Art. 134 and Art. 144, Limitation Act, 
falls within the scope of the decision of 
the Privy Council in Vidya Varuthi v. 
BalusaTTii Ayyar (2). It has been con- 
ceded by the learned Advocate-General 
that if we hold that the muttawallis 
have a beneficial interest in the suit pro- 
perties, then ho cannot distinguish the 
present case from the decision in Vidya 
Varuthi v. Balusami Ayyar (2). In the 
view that we have indicated above it is 
clear that no distinction can be made 
between a lease and a sale with regard 
to the application of Art. 144 to cases 
Tike the present one. 

The argument that the decision in 
Vidya Varuthi v. Balusami Ayyar (2) 
should be confined to leases and not be 
extended to sales was attempted in 
Banga Dasan v. Latchiima Dasan (4), 
but that argument was disallowed and 
this decision was confirmed in appeal in 
Bama Beddy v. Bangadasan (5). No 
doubt the latter case has been dissented 
from in some respects in Peri yannan 
Chetty V. Goviuda Bao (9), but we have 
already pointed out that the observations 
in that case on the point under con- 
sideration are merely obiter. In Ven- 
hatasiLbharayudu v. Silar Sahib (7) it 
was held that a sale by the muttaw’alli 
of wakf property, where the wakf pro- 
vides for the private benefit of the family 
of the grantee as well as for the public 
benefit of a mosque, is valid during the 
lifetime of the vendor; and a suit by the 
succeeding mufctawalli for a declaration 
that the sale is invalid and for recovery 
of possession of the property sold for the 
mosque is in time, if instituted within 
12 years frona the date of the death of 
the muttawalli who sold the property. 
This decision followed the decision- in 
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Vidya Varuthi v. Balusami Ayyar (2) 
and specifically disallowed the distinc- 
tion that was sought to be dra^wn between 
a lease and a sale of property by the! 
muttawalli with reference to Art. 144. 
The case before us, having regard to our 
finding that the muttaw'allis have a 
beneficial interest in the endowed pro-! 
perty, is on all fours with this case. Iti 
is true that the Courts in other Presi- 
dencies have taken a view different from 
the Madras view and have held that a 
distinction should be made between 
leases and sales in applying Art. 144, 
Lim. Act, to alienations made by- 
trustees. 

As the present case falls w’ithin the 
scope of the Privy Council decision in 
Vidya Varuthi v. Balusami Ayyar (2) 
and is covered directly by the decision 
of this Court in \ enkatasuhbarayudu v. 
Silar Sahib (Tj, w^e do not think it is- 
necessary to discuss any further the con- 
tention that Art. 144 should be applied 
to this case as the alienation we are 
concerned wdth is a sale and not a lease. 
We would therefore for the above rea- 
sons hold that the plaintiffs’ suit is not 
barred under Art. 144. We will state 
that what we have said in this appeal 
with regard to Art. 144 will apply to the 
other appeal also even if we assume in 
that api^eal that the alienees obtained 
possession of the various items on the- 
dates of sale. (His Lordship after de- 
ciding the questions of fact regarding 
improvements, mesne profits and delivery 
of possession, and upholding the decision 
of the lower Court, concluded). In the 
result the appeal is dismissed with costs. 
P.R.S./m.N. ^ Appeals dismissed. 

^ A. I. R. 1933 Madras 537 

Venkatasubba Rao, J. 

Duraiswami Thevan — Defendant ^ — 
Appellant. 

V. 

K. N . K. D. Lalcshmanan Chettiar — 
Plaintiff — Respondent. 

Second Appeal No. 1693 of 1928, De- 
cided on 11th November 1932, against 
decree of Sub. Judge, Sivaganga, in A. S. 

No. 59 of 1927. 

^fa) Xort — Defamation — Absolute privilege- 
applies to statements before tribunal exer-- 
cising judicial functions — Officer acting 
under S. 75 is such tribunal — Madras Estates- 
Land Act (1 of 1908), S. 75. 

The doctrine of absolute privilege is not con-* 
fined to statements made before judicial tri- 



1933 


338 Madras Duraiswami v. Lakshmanan (Venkabasubba Eao, T.) 


•'bunals strictly so calleJ but applies to state* 
Tnents luado before a “tribunal (which word 
•''Overs a coini'nis>ion or inquiry) recognized by 
law, whicli though not a (.'ourt in the ordinary 
j^ense of the word, exorcises judicial functions, 
that is to say. acts in a manner similar to that 
in which a Court of justice acts in respect of 
an iufjuiry before it. Hence as tlic proceedings 
before an otiiror under S. 75, INIadras Estates 
Land Act, are quasi judicial proceedings, the 
'Statements made before such ollicer are pri- 
vileged : Liorfal Aquariinn and Sunnner and 
A’ititer Carden Soci<^h/ v. Parliusn)! ^ {l'^ 02 ) 1 

Qnr.n,DUf. ' 

(b) Madras Estates Land Act (1 of 1908), 
S. 74 — Defendant stating that no melvornm 
is due and applicant had murdered defen* 
dants’ predecessor and filed application out 
of spite — Statements being relative to the 
inquiry are privileged— Tort*- Defamation. 

'lire statement, on which the privilege is 
conferrerl, need not necessarily be redevant in the 
narrow sense of that word; the statement should 
be made with reference to the subject of the 
inquiry or should be relative to the matter in 
.hand: Seaman v. N etherclijt , (1877) 2 C VD 53, 
liel on \i) [ G 309, lief. [p 539 C 2] 

'rhiis whore a doicndant in answer to an 
appliention under S. 74, Madras Estates Land 
Act, states that no melvaram was due but the 
application was made out of spite after plaintiff 
had murdered the defendant’s predeco^sor in title 
‘-iTicl gives the relations between the parties, 
such statement is absolutely privileged. 

[P 530 C 2] 

J/. .1, TJi iidmarayana Chari and 5. T. 
Kr i sJinam ach ar i — for Appellant. 

A. Srinivasa Ayyangai for Respon- 

dent. 

J udfjment . — Tho point raised by the 
appeal is, whether the allef»ed defama- 
tory statement made by the defendant 
is absolutely privileged. Under the 
sections of the Madras Estates Ijand Aot 
relating to the appraisement and divi- 
sion of tho produce, the landholder (tho 
plaintiff in tho case) presented an appli- 
cation, and under S. 7d an oflicer was 
deputed to carry out the functions spe- 
cilied in that section. In the inquiry 
that followed, the , defendant (who was 
a raiyat under tho plaintiff) gave a long 
oral statement, and in the course of it, 
made tho allegation (said to amount to 
slander) that the plaintiff had murdered 
his (defendant’s) father-in-law. One of 
’the pleas raised by tho defendant in this 
connexion is, that he did not make tho 
allegation imputed to him ; hut this 
point is concluded by the concuiront 

finding against him of the two Courts 
below. 

The question of law is, as I liave said, 
whether the statement is absolutely 
privileged. ^Ir. A. Srinivasa Ayyangar 
for the plaintiff (respondent) has stre- 


nuously urged that the proceeding before 
the oflicer deputed under S. 75 is not a 
judicial proceeding and that the rule of 
absolute privilege has no application. 
But the doctrine of absolute privilege is 
not confined to statements made before 
judicial tribunals strictly so called but 
has been carried further, and has been 
held to apply to statements made 
before a 

“tribunal (which word covers a commission or] 
inquiry) recoguized by law, which, though notj 
a Court in the ordinary senso of the word, exor-j 
cises judicial functious, that is to say, acts in a 
manner similar to that in which a Court of 
justice acts in respect of an inquiry before it.”i 
Gatley on Libel and Slander, Ch. 11 , p. 182, 
1924 Edn. 

“So long as tho substantial elements of 
natural justice are observed, an absolute privilege 
attaches to the proceedings. Tho substantial 
elements of natuial justice must bo found to 
have Ixjen present at tho incpiiry:” (p. 183). 

The learned author points out that it 
is often a difficult question to determine, 
whether a particular tribunal exercises 
judicial functions so as to confer an 
absolute privilege on statements made 
in the course of its proceedings. In 
every case, he observes, it is necessary 
to examine somewhat narrowly the con- 
stitution, the functions and procedure 
of the tribunal. According to Folkard,* 
absolute immunity exists in respect of 
statements made 'in the ordinary course 
of the administration of justice” or in 
the usual and regular course of legal 
procedure,” provided the statements 
made are “relative to the matter in 
hand:” Folkard’s Slander and Libel, 
Edn. 7, p. 100. Accordingly it has been 
held that a military Court of inquiry, 
though not coming within the ordinary 
definition of a Court of justice, is never- 
theless a tribunal exercising judicial 
functions, so as to confer an absolute 
privilege on statements made before it. 
Tho General Medical Council, the Com- 
mittee of the Law Society, a commission 
appointed by the bishop of a diocese, 
have similarly been held to he judicial 
tribunals within the meaning of the 
rule: Gatley : pp. 1B3 and 184. 

It is therefore unnecessary to decide 
w^hethor the oflicer deputed under S. 75 
performs strictly judicial functions or 
not, for there can be no doubt that the 
proceedings before him are at any rate 
quasi. judicial proceedings, and the law 
casts upon him the duty of acting in a 
manner similar to that in which Courts 
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of justice generally act. For the plain- 
tiff it is contended that the officer’s duty, 
if objections of a certain kind are taken, 
is merely to record them, and therefore 
he is not a judicial tribunal. This 
is not the true effect of the sec- 
tions, for while it is laid down that he 
shall record the objections, he is re- 
quired nevertheless to carry out the 
-appraisement or division as the case 
may be. Cases occur where objections 
.are taken, such as, that rent is not pay- 
able in kind but in cash, and the officer 
deputed cannot deal judicially with 
such questions; but the intention of the 
legislature is that the proceeding should 
not be delayed until the objections have 

been disposed of. In a certain event, 

^ * 

in regard to matters which are within 
the province of the officer, finality at- 
taches to his decision, S. 75 (7), and it is 
futile to contend that his duty is merely 
ministerial. The case relied on for the 
plaintiff, The Royal Aquar him and Sum- 
oner and Winter Garden Society v. Par- 
Jcinson (l) only lays down that the doc- 
trine of absolute'immunity does not 
extend further than to Courts of justice 
and tribunals having similar attributes. 
TThe question arose, whether a meeting 
of the London County Council for grant- 
ing music and dancing licenses, was a 
Court within the meaning of the rule by 
which defamatory statements made in 
the course of proceedings before a judi- 
cial tribunal are absolutely privileged. 
Lord Esher, M. R., observes that the ' 
duties performed by the council are ad- 
ministrative, their action being con- 
sultative for the purpose of adnfinstra- 
tion, and not judicial. This case has no 
analogy to the present, and I reject the 
plaintiff s contention founded on the 
nature and character of the proceed ing 
in question. 

It is next contended for the plaintiff 
that the absolute privilege, protecting 
the party from action, does not apply, 
as the statement in question was irrele- 

inquiry then being held. 
Ihe defendant’s case in that inquiry 
was that no melvaram was due to the 
plaintiff^ and that the latter filed the 
/application under S. 74: needlessly and 
out of spite. While stating that the 
(melvaram had been already paid, he 
'recounts the history of the relations 

1. (189^) 1 Q B 431=40 W R 450 = 61 L J Q B 
409=66 J P 404=66 L T 513. 


between himself and the plaintiff. The) 
lands had originally belonged to his 
father-in-law, wlio presented a harvest 
petition” against the plaintiff, and be- 
fore the passing of the award, the latter 
murdered his father-in-law. Then the 
defendant goes on to say that on his 
father-in-law’s death, his share devolved 
upon him and his wife, which the plain- 
tiff was anxious to purchase, but he 
would not accede to his request. Dis-I 
pleased with him on that account, the 
plaintiff unnecessarily filed the applica- 
tion in question. This is the gist of 
what the defendant stated before the 
Revenue Officer. The law is not that, 
the statement, on which the privilege is 
conferred, must be relevant in the 
narrow sense of that word ; the state- 
ment must be made with reference to 
the subject of the inquiry or must be 
relative to the matter in hand: this is 
what the authorities lay down. In thej 
judgment of Bramwell, J.A.,in Seaman v.} 
Netherclift (2), this point has been dealt 
with very tersely and clearly. Says 
Bramwell, J. A.: 

“As to the first proposition I am by no means 
sure that the word “relevant” is the best word 
that could be used ; the phrases used by the 
Chief Baron and the Lord Chancellor in Dawhins 
V. Lord Rokehy (3) would seem to be ‘preferable 
“having reference” or “made with reference to 
the inquiry.” 

Then he shows by giving an example 
what is meant by a statement which has 
no reference to the inquiry at all. Sup- 
pose while a witness is in the box, a 
man were to come in at the door and 
the witness were to exclaim, ‘*That man 
picked my pocket,” that is not the kind 
of statement in respect of which the 
witness would enjoy immunity. Bram- 
well, J. A., goes on to say that the words 
having reference to the inquiry” ought 
to have a very wide and comprehensive 
application and ought to extend to a 
statement which a witness might natu- 
rally and reasonably make when giving 
evidence with reference to the matter in 
hand. Cockburn, C. J., makes similar 
observations, and referring to statements 
de hors the matter in hand, gives the 

following instance : 

“If a man, when in the witness-box, were 
asked : ‘Were you at'York on a certain day ?* 
and he were to answer: ‘Yes, and A B picked my 
pocket there,’ ” 

2. (1877) 2 C P D 53=46 L J C P 128=25 W R 

1 — 3*1 Ti T 

3. (1875) 7 H L 744 ^ 45 L J Q B 8 = 23 W R 

931=33 L T 196. 
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such a statement would be altogether 
de hovs the character of witness and 
not within tl;e privilege. I may also 
refer to Adnarainvut v. liamachandra 
^Ucddi (4) where AVcdlis, J., as he then 
'was, took the same view. ^ Judged by 
this test, absolute immunity attaches 
'to the statement in question. 

In the result, .1 liold that the judg- 
ment of the lower Court, which reversed 
that of the District Munsif, is wrong 
ami tlio suit is accordingly dismissed. 
Although tlie defendant succeeds, he is 
not in the circumstances entitled to 
costs, and [ therefore direct each party 
to bear his costs throughout. The me- 
morandum of objections is dismissed. 

No costs. 

_p.p.s./R.K. Apvccil aUorred._ 

4, (1011) G I C 309. 
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« 

Maphavan Naiu, J. 

ALuhammad' Ahu- 7;aA A:ar d/araca/r and 
others — Defendants A ppe Hants. 

V. 

Itamaknshna Chetltar — riaintilT— 
Respondent. 

alisc. Second Appeal No. 1/S of 1930, 
and Civdl dlisc. l^etns. Nos. 1043 and 
lull of 19312, Decided on 2‘2nd August 
1932, against order of Sub-J udge, Triclii- 

nopolv, J b'- 2f)th July 1930. 

Limitation Act (1908), Art. 182 (5)— Time 

for considering whether apidication is with- 
in time starts from date of final order on last 
application. 

A (Iccree-boldor iviadc a second application for 
execution, buL it was returned for correcting ccr- 
t.iiii defects and wa.s re['rescnted only along with 
the third petition. No final orders had been 
passed on the second applicati- .n ; 

li^ld: that time for considering wbetber the 
third application was within the period of limi- 
tation Was to be calculated from the date of the 
final orders on the last a])plicalioii , that is, the 
second application. As no final ordcr.s on the 
second application had Viecn p.isscd that applica- 
tion Was still pending and hence consideration 
regarding limitation of the third application was 
in the circumstances premature. [P 510 G 2] 

T. M. Krishnasicami Aiyar and R* 
Somasnndaram — for Appellants. 

K. S, Norayajia Aiyanuar and D. Ji. 
Sri )i irasii — for Respondent. 

Order . — The facts of the case are 
clearly stated in the appellate Judge’s 
[judgment and need not be re-stated. The 
Iquestion is whether the third applica- 
tion for execution is barred by limita- 
tion. Prior to the third application the 
Jdecree-holder had made another appli- 


cation, the second one in sequence of 
time, dated 21st June 1928. That was 
returned for coriecting certain defects 
and was represented only along with 
the third petition bled on I9th June 
1929. No final ord ers have been passed! 
on the second anplication as yet. Time 
for considering whether the third appli- 
cation is w'ithin the period of limita- 
tion is to be calculated according to 
Art. 182 (5), Lim. Act, in its amended 
form from the date of the final orders 
on the last application; that will be the 
second application in the present case. 

As no final orders on the second applica- 
tion have been passed that application 
is still pending and at present no ques- 
tion for limitation arises: vide judgment! 
of Jackson, J., in C. B. P. Mo. 5 of 1930. 
The lower Court wdll have to pass order 
on the second application and then, if 
necessary, consider whether the third 
application is in time. The opinion of 
the learned Judge that the third appli- 
cation is in time is in the circumstances 

premature. 

The argument that the third ap- 
plication should not he consideied to be 
a proper application because it yras pie- 
sented by Ramkrishna Chetty in a dif- 
ferent capacity from the capacity ^ in. 
which he presented the other applica- 
tion has no substance and must be over- 
ruled. The two petitions are rem.anded 
to the District Munsif for disposal ac- 
cording to law' in the light of the above 
observations. Each party w’ill bear his 

own costs in this Court. 

C. M. P. Xo. 1043 of 1931.— This will 

be deahi with by the District Munsif 
along wdth the other application. 

C. AI. V. Xo. 1044 of 1931.— No order 

is necessary. 

r.R.S./v.S. Order accordnujly. 

^ A. I. R. 1933 Madras 540 (2) 

Madhavan Nair and Jackson, JJ. 

Kandaswaviy Goundar — PlaintilT 
Appellant. 

V. 

Chiitnavwial and o titers Defendants- 
— Respondents. 

Appeal No. 208 of 1920, Decided on 
9th January 1933, from decree of Dist. 
Judge, Salem. 

Hindu Law — Adoption Consent of 
nearest sapinda given not for spiritual ben^ 
fit of deceased but for his own ends and 
under wrong impression — Adoption to spi ^ 
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nearest heirs after long delay — Adoption is 
invalid. 

In tliG <ibsenc 0 of fiutliority by tliG busbcind to 
adopt, the consent of the nearest sapinda will 
be enough to uphold an adoption. If the con- 
sent of the sapinda was obtained under circum- 
stances which show that he gave the consent 
with a view to benefit himself or if the facts 
show that the widow \vas making the adoption 
to defeat the interest of this or that sapinda, 
and not to promote the spiritual welfare of her 
husband then the motives of the parties are said 
to be “corrupt and capricious’’ and the adoption 
will be invalid for that reason : 12 M I A 397 

(P C) ; 1 Mad 174 and AIR 192^ Mad 994 
{F P), Ref. [p 541 c 2] 

Whore a widow, who never thought of making 
any adoption for about a year after her husband’s 
death, quarrelled with her daughters, the next 
heirs, went to her husband’s brother’s house and 
adopted his son and did not consult any of the 
other sapindas, it may well be inferred that the 
adoption was made by the widow with a view to 
spite her daughters and not on account of any 
consideration for the spiritual welfare of her 
husband. The consent of the nearest sapinda is 
vitiated if it is given with a view to gain his 
own ends or under the impression that the widow 
had her husband’s authority to adopt. 

[P 543 C 1] 

Advocate -General and V enlcatasuhhiah 
— for Appellant. 

S. VaradaGhariar, N. D. Varada- 
chariar and B, Sitarama Bao — for Ees- 
pondents. 

Madhavan Nair, J . — The plaintiff is 
the appellant. This appeal arises out 
of a suit instituted by the plaintiff for a 


Defendant 1 also put forward a will by 
which the deceased :>duthu Goundan left 
the properties after his death to be en- 
joyed by her with directions to maintain 
his widow, etc. The two main (fuestions 
in the case are : (l) whether the adop- 

tion set up in the plaint is true and 
valid, and (2) whether the will set up by 

the defendants is true and valid (issues 1 
and 2). 

The factum of adoption is not disputed. 
It is also not disputed that though the 
plaintiff stated in the plaint that all 
the sapindas were consulted, the only 
sapinda who was consulted is the adopted 
boy’s father, P. W. 2, the nearest sapinda. 
The learned District Judge found that 
the authority said to have been given 
by the deceased husband, to adopt was 
not proved and that the circumstances 
show that the motive of P. W. 2 in con- 
senting to the adoption was to secure 
advantage for himself and of the widow 
in making the adoption was to defeat 
the rights of Muthu Goundan’s daugh- 
ters. Holding these motives to be 
capricious and corrupt” he held that 
the adoption was invalid in law and 
that the plaintiff is not entitled to re- 
cover possession of any portion of the 
properties. He also found that the 
will ’ set up by defendant 1 was not 


declaration that he is the adopted son 
of one Muthu Goundan of Siluvampatti 
and as such is entitled to recover the 
suit properties from the defendants to- 
gether with mesne profits. Defendant 1 
is the second daughter of the deceased 
Muthu Goundan and defendants 2 and 3 
are his other daughters. Defendant 4 
is the husband of the first daughter. 
Defendants 5 to 7 are persons who are 
in possession of some of the items of the 
property. Muthu Goundan died in the 
month of March 1920, and on 11th March 
1921 his widow, Kaliammal, P. W. 1, 
adopted the plaintiff, the son of Muthu 
Goundan’s brother, P. W. 2. The plaint 
alleged that Muthu Goundan, before his 
death, had authorized his widow to 
adopt and that she took the plaintiff in 
adoption with the consent of the sapin- 
das. The daughters who are defendants 
contested the adoption and said it was 
brought about at the investigation of 
P. W. 2 and that their mother who was 
not on good terms with them adopted 
the plaintiff with a view to spite them 
and deprive them of their inheritance. 


proved. As the adoption was found to 
be invalid, the plaintiff’s suit was dis- 
missed. Against the decree dismissing 
the suit the plaintiff has filed this 
appeal and defendant 1 has filed a memo- 
randum of cross-objections in which she 
contends that the will set up by the 
defendants is true and valid and that 
the order disallowing costs is wrong. 

The law is well settled that in the 
absence of authority by the husband to 
adopt, the consent of the nearest sapinda 
will be enough to uphold an adoption. 
If the consent of the sapinda was ob- 
tained under circumstances which show 
that he gave the consent with a view to 
benefit himself or if the facts show that 
the widow was making the adoption to 
defeat the interest of this or that 
sapinda, and not to promote the spiritual 
welfare of her husband, then the motives 
of the parties are said to bo corrupt 
and capricious” and the adoption will 
be invalid for that reason. This may be 
said to represent the state of the law in 
this Presidency: see The Collector of 
Madeira v. Moojlioo Bamalinga Sethti- 
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'path]! (l), Velanln V cvl^atahrishna v. 
Iiama Lahshvii (2j and Krishnayya Eao 
V. Eaja of Pittaj)nr (3). The question 
is how far the adoption in this case is 
vitiated by “corrupt and capricious” 
motives. 

Exhibit D is the adoption deed. It 
bears the mark of Kaliammal and it has 
been attested by P. W. 2 and many 
other witnesses. It states that the de- 
ceased had authrrized the widow to take 
a boy in adoption for him and that in 
addition to this authority she consulted 
1\ W. 2 and most of the otimr dayadis, 
that with their full consent Kandaswamy 
Goundan has been adopted and that 
he shall inherit all the properties of 
the deceased Muthu Goundan. Though 
the learned Advocate- General took us 
through the evidence relating to the 
authority given by the deceased Muthu 
Goundan to adopt, it did not appear to 
me that he seriously challenged the cor- 
rectness of the learned Judge’s finding 
on the point. The evidence bearing on 
the question is purely oral and I do not 
see any reason to differ from the learned 
Judge’s conclusion on that point. 

I wdll now discuss the evidence in so 
far as it relates to the motive of the 
parties which are said to vitiate the 
adoption. The evidence on this point 
is meagre. But such as it is, I think it 
is enough to support the conclusion 
arrived at by the learned District Judge. 
Idr. Yaradachariar argues that the evi- 
dence shows that the so-called consent 
of r. W. 2 was given under the impres- 
sion that the deceased ^luthu Goundan 
had authorized the widow to adopt a 
boy, that therefore there was no free 
and independent consent given by the 
sapinda for the adoption, and on that 
account the adoption is invalid. This 
argument is not without force. But as 
I do not find it referred to in the lower 
Court’s judgment, I prefer to rest my 
conclusion on the specific grounds on 
which the learned District Judge has 
dealt with the case. Muthu Goundan 
died in I^Iarch 1920 and the widow did 
not set about making an adoption until 
a full year after her husband’s death. 

This long delay requires explanation. 

1. (18G7-G0) 12 ll I A .807 (P C). 

2. (187G) 1 l\hid 174=4 I A 1=2G W R 21=3 
Sar GGO (I’ C). 

3. A I K 1028 Miul 004=51 Tklad 803=11G I 0 
G73 (E B). 


The explanation given by her, P, W. 1, 
and the father of the adopted boy, P. \V. 2, 
that this delay was due to pollution on 
account of Muthu Goundan’s death is, as 
the District Judge says, a specious one 
and cannot for a moment be believed. 

It is common ground that for a long 
time (it is not clear from the evidence 
how long) the widow lived with her 
daughters in her husband’s house and 
when she left it, she went to the house 
of P. W. 2 where the ceremony of adop- 
tion took place. It is admitted that 
though the daughters were invited, none 
of them accepted the invitation and was 
present at the ceremony. Though in 
her evidence P. ^Y. 1, the widow, at first 
stated : 

“tbero was no ill-feeling between me and my 
daugbtei'3 before tbo date of tbe adoption,’^ 

she had to admit that her daughters 
were not on friendly terms with her for 
a month before the adoption. This is 
clearly borne out by the documentary 
evidence also; for, in Ex. 4 in the state- 
ment filed by her before the First Class 
Magistrate in connexion with the pro- 
ceedings between her and her daughters 
under S. 145, Criminal P. C., in the 
month of June 1921, she stated that last 
Thye (lith February 1921) her daughters 
and the husband of one of them came to 
her lands and molested her enjoyment. 
It is difficult to decide as to what was 
the exact cause for the quarrel between 
the mother and the daughters. It may 
be that the mother getting knowledge of 
the will set up by defendant 1 resented 
it or it may bo that the quarrel orginated 
over the proceeds of the sale of paddy 
amounting to Rs. 50 as early as October, 
November 1920 as stated by D. Ws. 1 
and 2; but whatever might have been 
the true cause, it cannot be doubted 
that there \vas ill-feeling between the 
mother and the daughters. D. W. 1, 
the husband of defendant 1, says that at 
the end of February 1921 the widow 
w’ent to i^. W. 2 s house for food. D. W.2, 
his wife, also speaks to the same effect. 
Having regard to the date of the tres- 
pass mentioned in Ex. 4 and the evidence 
of the widow that they were not on 
friendly terms for a mouth before the 
adoption, the defence evidence that the 

widow loft the house some time in Febru- 
ary 1921 may well bo true; and within a 
month after going to P. W. 2’s house the 

adoption took place. 
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The widow who never thought of 
making any adoption for about a year 
after her husband’s death quarrels with 
her daughters, goes to P. W. 2’s house 
and adopts his son and she does not con- 
sult any of the other sapindas. Prom 
jthese circumstances it may well be in- 
ferred that the adoption was made by 
the widow with a view to spite her 
daughters and not on account of any 
consideration for the spiritual welfare of 
her husband. 

It is more than probable, as sug- 
gested by the District Judge, that the 
idea of adoption may well have been 
suggested by P. W. 2 for his own ends. 
I have already said that the othersapin- 
das were not consulted. D. Ws. 4 and 5, 
cousins of Muthu Goundan, state that 
they were given no notice whatever that 
an adoption was either contemplated 
or performed. In the ordinary course 
P. W. 2 will not become entitled to his 
deceased brother’s properties. But if 
bis son is given in adoption, he being 
young, P. W. 2 would virtually acquire 
control over the property and will be in 
a position to benefit himself. Swayed 
by considerations such as these, he took 
advantage of the ill-feeling of the widows 
towards her daughters and gavQ consent 
to the adoption. On 15th July 1922 the 
widow executed a simple bond for 
Bs. 2,000 in favour of her brother-in- 
law, P. W. 2. This was followed on 
llth October 1924 by a hypothecation 
bond in his favour hypothecating most 
of her properties. 

The widow’s explanation that these 
transactions were entered into with 

^ . t 1 1^ e expenses incurred 

in connexion with the criminal case in 
which her husband was involved along 
with P. W. 2 and many others does not 
seem to bear the impress of truth. In 
these circumstances it is diflSoult to hold 
that P. W. 2 gave his consent to the 
adoption freely and without any desire 
to benefit himself. Having regard to all 
the circumstances, I am satisfied that 
the adoption in this case did not take 
place in consonance with Hindu law and 
that it must be held bad in law on ac- 
count of the corrupt and capricious 
motives of P. 2, the nearest sapinda, 
as well as of P. W. 1, the widow. As 
the adoption is not proved to be valid 
the plaintiff’s suit was rightly dismissed 
by the lower Court and the appeal is 


also dismissed. The appellant will pay 
the costs of the respondents. 

Jachaon, J. I agree. The plaintiff 
(appellant) sues for a declaration that 
he is the validly adopted son of one 
Muthu Goundan. In the plaint he says- 
he w^as adopted with the consent of 
sapindas, and the wife of Muthu Goundan 
was also authorized by her husband in 
his lifetime. This authorization by the 
husband has been lound to be untrue, 
and the learned Advocate-General on 
appellant s behalf does not seriously 
traverse that finding of fact. He relies- 
upon the consent of Muthu Goundan’s 
brother who is also natural father of the 
plaintiff and his 2nd witness, Vellayana 
Goundan. But this consent has never 
been proved. In the deed of adoption, 
the widow states that her brother-in law 
fully consented — Ex. D — and Vellayana- 
has attested this deed but neither the 
widow nor Vellayana were questioned 
about their consent when they were in 
the box. Vellayana says “She asked me 
to give her the boy before the adoption 
took place. I consented.” But from 
this sole sentence it cannot be inferred 
that she asked for his consent to the* 
adoption and he applied his mind to the 
matter. Suppose she asked some stranger 
for the boy, and he used these words,,. 

She asked me for my boy and I con- 
sented,” would it for a moment be 
argued that the stranger had been con- 
sulted about, and had agreed to, the pro- 
priety of an adoption? And there is even 
less room for such presumption in the 
case of Vellayana; for he has made ife 
abundantly obvious that ho was im- 
pressed with the idea that the husband- 
had given his consent. He nob only 
swears so in this suit; bub in the cri- 
minal Court proceedings in September 
1921 — Ex. 8 — he swore that the widow 
adopted his son according to his brother’s 
wishes. Where then was the need for 
his consent ? 

On this short point the appellant 
must fail, and it is a point of substance- 
going to the root of the matter; not a 
mere technicality. But even assuming: 
that there was the requisite consent, as 
the learned District Judge seems to have^ 
assumed, his ultimate decision that the 
adoption is invalid is, in my opinion,, 
correct. The vital question in these 
cases is whether the adoption is made- 
in the proper and bona fide performance* 
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of a religious duby and neither capri- 
ciously nor from a corrupt motive. 

The Judicial Committee in the Kam- 
nad case [Collector of Madura v. Moothoo 
Uamal i mja (4)i with what is sometimes 
overlooked a very special insistence upon 
the necessity of dealing with each case 
upon its own facts, clearly laid down 
this principle, adding that there should 
be such evidence of the assent of kins- 
men as suOices to show that the act is 
done bona tide. In Vclanlcl Venkata- 
krishna llao v. Iiania hakshmi [i) 
passage is cited, and it is explained that 
there should ho support to the inference 
tliat the widow in making the adoption 
was actuated neither by capricious nor 
corrupt motives, though nice questions 
as bo the particular motives should nob 
bo introduc*od. As an avowed explana- 
tion this fresh passage is nob, if I may 
say so, as helpful bo me as I could wish; 
bub apparently it means that tlie ques- 
tion of the widow’s motives is to be 
decided on broad lines. 'It certainly does 
nob mean that the widow’s motives are 
irrelevant ; for it states in terms ; 

to support tlie inference that the 
adoption w.i-; made by the widow not from 
capricious or corrupt motives.” 

Now in the present case the learned 
Judge finds that the widow was nob ful- 
filling a religious duty, bub was acting 
entirely from secular motives in order 
to spite her daughters and their hus- 
bands, and in order to defeat their inte- 
rest. As my learned brother has pointed 
out, there is no reason for differing from 
this finding and therefore the adoption 
must be hold to 1)0 invalid. Of couiso 
if the consent of Vellayana had been 
proved, and if he, as representative of 
the reversioners, was consenting to an 
adoption which would defeat his and 
their interest, his consent would ho 
strong support to the inference that the 
widow had acted bona fide. But in this 
case the interest of the reversioners is 
so remote as to be negligible; and Vella- 
yana so far from defeating would on the 
contrary have advanced his own intersts, 
since nobody denies that a father betters 
his position if he can persuade a well-to- 
do family bo adopt his boy. Therefore 
the proof of Yellayana’s consent, while 
it wouhl be valuable, and indeed essen- 
tial, for establishing the validity of the 
adoption, would in the circumstances of 

'l. (ISGT-G'J) 1‘2 M 1 A 307 (R 0). 


this family, be quite insuflicient to show 
that the widow acted bona fide. 

Madhavan Nair^ J. — As we have dis- 
missed the plaintiff’s suit, it is nob neces- 
sary to consider whether the will set up 
by defendant 1 has been proved to be 
genuine or nob. We therefore dismiss 
the memorandum of objections, but the 
appellant must pay the costs of respon- 
dent 1 on the memo. Costs only on 
one memo or objections. 

r.R S./m.N. Ajypeal dismissed. 
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Walsh, J. 

Isidore Fernando — Plaintiff — Appel- 
lant. 

V. 

Thommai Antoni Michael Fernando — 
Defendant — Respondent. 

Appeal No. 4G8 -of 1931, Decided on 
9bh December 1932, against order of 
Sub- Judge, Tuticorin, D/- 16th Septem- 
ber 1931. 

Civil P. C. (1908), S. 13 (b) — Ex parte 
decree under summary procedure of Ceylon 
is not on merits within S. 13 (b). 

An ox parte dccreo obtained under the sum- 
nijirv procedure of the Court of Ceylon is not one 
on the merits. Besides it is not a judgment as is 
reejnirod under S. 13. A suit therefore based on 
such ex parte decree docs not satisfy the condi- 
tions of S. 13 (h) and must be dismissed: 40 Ma<l 
11*2 (7^ C) and 50 Mad 261 {F B}, Rfl on\ Case 
law discussed. LB t45 0 1] 

M, Patanjali Sastri — for Appellant. 

K. E. Eangaswami Ayyangar and S. 
Eangachari — for Respondent. 

J udginent. — The plaintiff-appellant in 
this case instituted a suit against the 
defendant-respondent as the assignee of 
a foreign judgment passed by the Dis- 
trict Court of Colombo on a promissory 
note for a sum of Rs. 1,300 with interest. 
The suit in Ceylon was filed under the 
summary procedure, Chap. 52, Ceylon 
Ordinance No. 2 of 1889. The defendant 
did nob appear to obtain leave to defend 
that suit in time, and so an ex parte de- 
cree was passed. He then appeared, 
asked for the matter to be re-opened and 
for leave to defend the suiu. Tho Court 

noted as follows: x i r -n 

‘‘Defence unsatisfactory. Loayo to dofond will 
bo granted on defendant giving security in 
Rs. 1,800 on or before l‘2th January 1025. 

The security was not furnished and 
on l lbh January 1925 the entry was: 
“Mr. Sivaprakasam moves for judgment. 
Allowed. Decree entered.” Execution 
was taken out and notice served on^ the 
defendant. The plaintiff then assigned 
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his decree to the present plaintiff-appel- 
lant, who instituted the suit under 
S. 13, Civil P. C., on the foreign judg- 
ment. Defendant was then living in 
Tuticorin. Issue 1 was: 

“ Whether the foreign decree relied upon in I he 
plaint is not a decree on the merits ? If not, is 
the suit maintainable?” 

The trial Court found the issue in 
favour of the plaintiff and gave a decree 
as prayed for with costs. But the lower 
appellate Court held the issue in favour 
of the defendant and remanded the suit 
for fresh disposal on the merits. Against 
this decree the present appeal has been 
filed. The precise point taken in the 
present appeal is whether a decree under 
the summary procedure of the Court of 
Ceylon as distinguished from an ex parte 
decree under the regular procedure is one 
on the merits, and it appears to be bar- 
ren of authority. Mahoyned Kassim & 
Co, V. Seeni Fakir (1) is a case in which 
the Full Bench overruled the decision in 
Jonoo Hassan v. J\IaJia7nad OkiUlm (2), 
in which a decree under the summary 
procedure had been held to be an ex 
parte decree on the merits. If we take 
the actual words of reference to the Full 
Bench in Mahomed Kasim & Co, v. Seeni 
Fakir (l): 

“Does a suit lie in this country on a foreign 
judgment given on default of appearance of the 
defendant on the plaint allegations without any 
trial on evidence,” 

then the answer to that question by the 
Full Bench would settle the matter 
against the appellant. But^the argument 
is raised that the distinction between 
summary procedure and regular proce- 
dure was not considered in that case 
which related to a decree under the re- 
gular procedure. I shall therefore set 
forth in some detail the arguments 
raised by the learned advocate for the 
appellant. S. 7, Ordinance 2 of 1889 of 
Oeylon, runs as follows: 

“The procedure of an action may be either re- 
gular or summary. 

Illastrations , — In actions of which the proce- 
dureis regular, the person against whom the ap- 
plication IS made is called upon to formallv state 

‘® alleged against 
'application before any question of 

the Court, or its discretion 
decree exercised. In actions of 
which the procedure is summary, the applicant 
simultaneously with preferring his application 
supports with proper evidence the statement of 
fact made therein; and if the Court in its discre- 
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tion considers that a prima facie case is thus 
made out: 

“(a) Either the order sought is immediatelv 
passed against the defendant before he has b-en 
afforded an opportunity of opposing it, but sub- 
ject to the expressed qualification that it will 
only take effect in the event of his not showing 
an} good cause against it on a dav appointed 
therein for the purpose; (b) or a dav is an- 

pointed by the Court for entertaining the matter 

of the application on the evidence furnished and 

notice is given to the defendant that he will be 

heard in opposition to it on that dav if he thinks 

proper to come before the Court for that pu^ 
pose. ^ 

Section 703 of the Ordinance makes a 
summary procedure applicable to pro- 
missory notes and prescribes a form of 
summons, Form No. 19, whereas the form 
of summons for regular procedure is form 
No. 16. S. 70-1, 705, 706 and 707 deal 
with summary procedure, S. 85 deals 
with the default of the defendant to ap- 
pear in a suit. At this point may he 
noted two differences between the Cey- 
lon procedure and that under our Civil 
Procedure Code. The fact is that, so 
far as I can see, verification of the plaint 
required here under O. 6, R. 15, Civil 
P. C., is not required in Ceylon where 
under S. 46 every plaint presented by a 
proctor on behalf of a plaintiff shall be 
subscribed by such proctor, and there is 
no further requisite but if the plaintiff 
signs it himself the signature must be 
verified by an officer of the Court (S. 46J. 
The second difference is that by both 
under the summary procedure and the 
regular procedure, if the defendant is 
absent the Court grants a decree with- 
out taking any further evidence, and in 
P. D. S, Firm, Colombo v. Sulaiman (3), 
Odgers and Wallace, JJ., held, dealing 
with the case of regular procedure under 
S. 85, that the Court had no option but 
to do so. Looking at the illustrations 
in S. 7 one other point may be men- 
tioned under the summary procedure, 
that there must be an affidavit as well ‘ 
as the plaint. In P. L. S. Fir^n, Colombo 
V. Sulaiman (3), Odgers, J., noted that 
there was no explanation how there 
came to be an affidavit in that case, 
which was one under the regular proce- 
dure. ^ He was not prepared to rely on 
the affidavit to make the decree one on 
the merits. He says: 


Mad 2(56=100 
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XI- possible explanation is that this suit 

though begun as a regular suit— and we know 
that all the defendants except two originally 
appeared and filed an swer — was, after the dis- 

3. AIR 1930 Mad 149=123 1 C 579. 
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of tlio >nit thorn, converted into a 

.^niiiinarv >uit and it will he renienihered that in 
summary ."Uits aHid:ivil is re jiiired. 

Althougli it was argued liefore mo 
that a regular suit cannot he turned into 


a summary suit, it has to he remarked 
tliat on tlie copy of Ex. A, the plaint in 
the Ceylon Court, it is noted that tlie 
suit was instituted as a regular suit. 
There is no indication how it came to 


be turned into a summary suit, and pos- 
sibly the entry “regular" is a mistake. 
Noting tlicse points I proceed with the 
arguments of the appellant. C nder S. 7 
of the Ordinance, when the application 
is made by the plainClV ho is to support 
“witdi proper evidence the statement of 
fact therein": vide illustration to S. 7. 
Thi.H apiiears sini[)ly to mean an ahkhi- 
vit and the docuiuent (S. 70d); and if 
the Court in its discretion considers that 


a [udrna facie case is thus made out: 

‘ga) 1‘lithcr the order ?ou;.dit is immediately 
pa=>.-vl aeainst the defendant before he lia^ been 
afforded an opportunity of opposing it, but sub- 
ject to the expressed f|ualilication that it will 
onlv take eliocl in the event of his not showing 
anv good cause again.'^t it on a day appointed 
thkoin for the purpo-e; (h) or a day appointed 
by the Court for entertaining the matter of the 
ap[»licatioii on llic evidence furnished, and notice 
is given to the defcmlar.t that ho will be hoard 
in opposition to it on the day if hethink.s proper 
to come before the Court for that [»urpo-c.” 

It is pointed out that the Court in a 
regular x’tocedure has, under the first 
illustration, no discretion <as to the 
course to bo pursue 1, hut in summary 
suits it has an- alternative procedure. I 
find it somotvhat difficult to he sure of 
the exact meaning of the first illustra- 
tion. Dealing with summary procedure 
under S. 70b of the Ordinance the plain- 
tiff is required, 

“on prc^'cnting the plaint, to produce in the 
Court the instrument on which lie sues, and he 
must make aflidavit that the sum which be 
claims is ju Hy due to him from the defendant 
tlvmcoii. If the instrument appears to the Court 
to be pro[*orl .• stamped, and not to bo open to 
su.^picion l»y reason of any alteration or erasure 
or ether matter nn the taco of it, and not to ho 
l<arred Vo [•r'lscriptinn, tlu* Court may in its dis- 
cre'.ion m::ke an order for the i-crvice on the de- 
fendant of tl:e summons alsivc moiUioned.” 

The first part of the illustration to 
Ve. 7 of the Ordinance which deals with 
regular piOv-cduie cannot surely mean 
tliat tlio L'eurb must issue summons 
L'ven thouoli the dot;umcut is not 
properly stamped, or the claim is bar- 
red priina facie by limitation. Thoro- 
foro the illustration wliicli in its strict 
terms would forliid the Court from exer- 


cising any discretion on this matter 
seems to be too wide if read in this 
sense. Consequently I find it somewhat 
diOicult to be certain of the precise deg- 
ree of distinction between the discretion 
in regular procedure and in summary 
procedure in scrutinizing the plaint. 

Tlio learned advocate for the appel- 
lant, Mr. Patanjali Sastri, said that it 
can anyhow be gathered that the Court 
has to apply its mind more precisely’ be- 
fore issuing summons in the summary 
procedure than in the regular procedure 
and tliat must I think be admitted. 
There must be an aflidavit filed along 
with the plaint and the documents re- 
lied on which .presumably constitute 
“proper evidence." For the respondent 
emphasis is laid on the difference bet- 
ween Forms Nos. 1C> and 19. Form No. 10 

says 

“ th:it in default of appearance the action ^YiU 
bo i)roceeded with and heard and determined in 
your ab.sence.” 

In Form No. 19 for summary proce- 
dure it is said: 

“ In default whereof the plaintiff will be en- 
titled at any time after expiration days 

to obtain a decree " 

Against this it is argued that in P. L. 
N. Firm, Colombo \\ Sulaiman (3), speak- 
ing about the dilloronce of these sum- 
mons Wallace, J., said that 

“ the form of the decree nisi No. 22 alTords no 
hint that the merits of the matter in issue in the 
suit have been considered.” 


The argument which w’as there sought 
to be advanced was that tho words ^ in 
default of your so appearing tho action 
will be proceeded with and heard in 
your absence" in Form No. 19 pointed 
to an adjudication on the merits, but 
Wallace, J., held that 

“ tho decision remrtins a decision 

for default of appearance and not on the 
merits.” 


So although it was there sought to 
36 argued that while Form No. 19 vo- 
erred to a decree not on tho luciits; 
ind Form No. lO referred to one on 
ihc merits, it was hold that tho deci- 
sion under Ss. S-), 701 and (Oo was 
[lot OQ the merits. Hero tho j'cvciso 
irgnmont is sought to ho laisod, and iu 
is arguoil that though tiio form of sum- 
mons No. 19 appears to refer to an cx 
parte decree, not to one on tho merits, 
that form must be road with the ftotua 
xn’oeedure prescribed in tho Ordinance, 
vide remarks of \\ allace, J.,atp. 356. n 
tho other hand it is*voryjstrongly 
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for the respondent that to accept the 
argument for the appellant involves 
that the Court decides the suit before 
any notice has been issued to the defen- 
dant. Again it is strongly argued that, 
as observed by Wallace, J., in P. L. S. 
Firm, Colombo v. Sulaiman (3): 

hen the Court has taken evidence and 
decides on evidence it must write a judgment- 

vide Ss. 184 and 189,” 
and that S. 187 says: 

the judgment shall contain a concise state- 
ment of the case, the points for determination, 

the decision thereon, and the reasons for such 
decision.” 
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No doubt while there is no judgment 
in this case the want of a judgment was 
taken into account in that case to prove 
that the decision was not one on merits 
in a suit under the regular procedure. 
Both the arguments seem to be equally 
applicable to a case under the summary 
piocedure. At this point I may notice 
an argument for the respondent which 
does not appear to have been raised in 
any ^of the previous cases, namely, that 
Civil P. C., speaks of a “judg- 
ment” and S. 2 (9) defines a judgment as 
the statement given by the Judge of the 
grounds of a decree or order. It is not 
possible to know in all the cases refer- 
red to whether there was a judgment or 
not and the words “decree” and “judg- 
ment seem to have been loosely used 
in those cases, but Janoo Hassan v. Ma- 
hamad Ohathu (2), was certainly a decree 
on a summary procedure, and the argu- 
ment does not appear to have been raised 
there. On the other hand it is equally 
true that the argument raised before 
me, which seeks to show that an ex 
parte decree in a summar^^ suit stands 
on a higher level than one under the re- 
gular procedure, was not raised either 
in Jay'ioo Hassan v. Mnhamad Ohathu 
(2), or in any other case, although Mr. 
Patanjali Sastri admits that the con- 
clusion reached in Janoo Hassan v. 21a- 
hamad Ohathu (2) could have been reach- 
ed by this short cut which was not 

^ fact it was assumed in 

all these trials that if an ex parte de- 

creo in the regular procedure under 
b. /Oi was not one on the merits, a for- 
tiori one under the summary procedure 
was not so. To return then to the argu- 
ment ^rawn from the absence of a judg- 
ment, is the order given by the Ceylon 
District Court a judgment ? 

I feel no doubt that it is not a judg- 


14th .January 

192.J IS simply as follows; “Mr. Siva 
prakasam moves for judgment. Allowed. 
Decree entered;’’ and it certainly ap- 
pears from the whole scheme of the 
Oode and the words, especially of S 704 . 
and Form No. 19, that no judgment is 
contemplated in an ex parte summary 
procedure, for even in an ex parte regu- 
lar procedure there is no judgment as is 

the remarks in C.Bamv. 
D. D. Iveyvicr (4) and P. L. S. Firm 
Colcmho V. Sulaiman (3) Quoted above’ 
It was argued for the appellant that 

judgment and decree’’ mean the same 

words have been in- 
ditlerently used in judgments of this 

Oourt discussing such cases, but it seems 
to me that, while under the Ceylon 
Oode it may be quite possible and pro- 
per to give an ex parte decree both in 
summary procedure and regular proce- 
dure without any judgment, this will 
not be of any avail against the express 
words _pf S. 13, Civil P. C., which re- 
quires a judgment.’’ In fact it may very 
well be that the reason for requiring a 
judgment and not merely a decree°is 
that such a judgment will be of assis- 
tance in enabling the Court to gather 

applies, 

and whether there has been a decision 
on the merits of the case or not. In any 

case I am bound by the clear words of 
the Civil Procedure Code. I shall now 
deal briefly with some of the cases re- 
ferred to. .4s I said, if we regard the 
decision by the Full Bench in 2Iahomed 
Ivasim ^ Co. v. Seeni Fakir Bin Ahmed 
u;, in the terms of the reference, the 
decision is clearly against the appellant, 
-but If a distinction is to be drawn bet- 
ween a decree in a summary and in a 
regular^ suit, there is practically no 
authority since Janoo Hassan v. 2Iaha- 
mad OhatluL (2) which referred to a sum- 
mary suit has been generally overruled 
by the Full Bench case: C. Burn v. D T 
Keymer (4), the decision of a single 
Judge, quoted for the appellant, must-be 
held to have been overruled by Abdul 
Bahiman v. 21ahomed Ali lioiviher (5). 

Fnglish cases are of very little use 
because as pointed out by Venkatasubba 
Eao, J., in 2Iahomed Kasim Sc Co v 
Seem Fakir B in Ahmed (l), Indian law 

'4r7i9Tir7^j^~R"i6=2oyc'o7r ’ 
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is more strini’ent than tho English law 
and is governed strictly by S. 13 (b), 
Civil P. C., 190S. I do not think we can 
get much assistance from the general 
remarks in Joucs v. Stones (b). In fact 
at one time Englisli cases went muen 
further in basing action on foreign 
judgments. Tlie rule that the decision 
must have been on the merits is com- 
paratively modern: Colo. v. Harper (7), is 
clearly disbingushahle. Except C. v. 

I). T. Kepmer (4) which, as I pointed out, 
must he held to have l)een overruled by 
Ahdul Halnvian v. jiahovied All lloio- 
iher (d), there is only one decision which 
can he quoted for the appellant: Ishri 
Prasad w.'Sri Earn (8). Even that 
judgment had considered a registered 
document in coming to the conclusion 
of the genuineness of the plaintiirs 
claim. In V isvanatJiam Erddi v, Ketf- 
vier (9), r:?ported in Kcymcr v. Visn'a- 
naiham Ecddi (10), it was held that 
when the defendant refused to answer 
interrogatories which the plaintiff was 
allowed to exhibit calling on the defen- 
dant to speak as to some of the mate- 
rial matters in dispute and the defence 
was thereupon ordered to be struck out 
and the defendant to be placed in the 
same position as if he had not defended 
and judgment was entered for the plain- 
tiff, this was not a decision on the 
merits of the case within the meaning 

of S. 13 (b), Civil P. C. 

It has been argued for the respondent 
in this case that the failure of the de- 
fendant to give necessary security and 
consequently liis written statement not 
being taken into account and his not be- 
ing allowed to defend the case, brings 
the case, under this aspect, within the 
ambit of tho decision in Keymcr v. Vis- 
wanaiham Ecddi (10). But it has been 
pointed out I think correctly by Mr. 
Patanjali Sastri for the appellant that 
there is a clear distinction between a 
defence, which the party has the light 
to make being struck off, and permission 
to defend— being a thing which ho gets 
by special leave of tho Court-^^ being re- 
fused owing to his having failed to fur- 
nish security. 

I agree therefore that this <^ase cauj^ 

"Gr{lSy4)XcT22=(r3 iTJ^D C GS=7d L T 171. 

7* A I U 1919 All 22S = 50 I G 780=41 All 521. 

S. A 1 R 1927 All 510=105 I C 180 = 50 All 270. 

9.* {1910; 39 Mad 95=27 I C 386. 

10. A I K 1910 P C 121 = 33 I C 083 = 44 I A 0— 
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not be said to be directly covered by 
the decision of the Privy Council in 
Keymer v. V isicanatham Ecddi (10), but 
it is indisputable, that the Privy Coun- 
cil based its decision in that case on 
very general grounds and not on techni- 
calities. It was pointed out that the 
defendant had denied several allega- 
tions made by the plaintiff', but there 
was no single matter considered and ad- 
judicated at all, and it appeared to their 
Lordships that 

“ no such decision as that can be regarded as a 
decision given on the merits of the case v.ithiu 
the meaning of S. 13 (b), Civil P. C,” 

Here the defendant put in a state- 
ment denying the truth of several of 
the plaintiff ’s allegations, and had in 
support of it an affidavit, and, as stated 
by the learned Subordinate Judge not 
one of those matters was ever consider- 
ed: vide paras. 3 and 13 of the lower ap- 
pellate Court’s judgment. In fact the 
appellant is bound on his own argument 
to maintain that the Judge had not, and 
could not have considered any of those 
matters at that stage because the argu- 
ment is based on the fact that his deci- 
sion was reached on the presentation of 
the plaint, and before any notice at all 
was given to the defendant: Mahomed 
Moideen wChintamani Chettiar (ll) was 
a case of a decree on consent which acts 
as estoppel. Oppeyihcirn Sc Co. v. Maho- 
med Ha)iccf (12), has been dealt with 
in 50 Mad. and has not much bear- 
ing on the present applicition. The 
Full Bench case was followed in Aru7ia- 
chalam Chettiar v. Mnhaynmad Sailing 
Maralcayar (13). 

Not a single decision has been quoted 
before me in which an ex parte decree 
obtained under the summary procedure 
has been bold to bo one on the merits, 
whereas an ex parte decree obtainjcd on^ 
the regular procedure under S. 701 ofj 
the Ordinance has been held by the> 
decision of the Full Bench to be not, 
one on the merits. I am also impressedi 
by the fact that tho Privy Council in 
Keymer \. V iswanatham Ecddi (10) based 
their decision on very broad grounds, 
and I am also unable to detect any flaw 
in the argument, which has never appa- 
rently been raised before, that orir 

11. A I R 1929 Mad 409=120 1 C 751=52 Mad 
503. 

12. A I R 1022 PC 120=74 I C 010=49 1 A 174= 
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distinctly requires that * a judgment” 
and nothing less is what is required by 
S. 13, Civil P. C. There is no judgment 
in this case. After a careful considera- 
tion of the very able arguments advan- 
ced on both sides, I consider that the 
learned Subordinate Judge is correct. 
The decree is confirmed and the appeal 
is dismissed with costs. 

Memorandum of objections to be heard 
on 13th December 1932. 

The memorandum of objections filed 
by the respondent coming on for hearing 
on this 13th day of December 1932 the 
Court delivered the following judgment 
on the said memorandum of cross- 
objections. 

The order of remand must be set aside. 
The contention that the suit can be 
tried on the merits is opposed to the 
ruling in Arunachalam Chettiar v. JDt- 
hammad Salihu Marakaijar {l^). The 
suit is laid on the foreign judgment and 
if the judgment does not satisfy the 
condition of S. 13 (b) it must be dis- 
missed. ^ The memorandum of cross-ob- 
jections is allowed with costs and the 
suit will stand dismissed with costs. 

P.R.S./n.K, Order accordingly. 
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CURGENVEN, J. 

Medarametla K^otayya — Petitioner. 

V. 

Nidamanur^i Yellamanda and others 
— Opposite Parties. 

Civil Revn. Petns. Nos. 1544 of 1928 
and 693 of 1930, Decided on 24th Febru- 
ary 1933, from orders of Dist. Judge, 
Guntur, D/- 17th September 1929. 

(a) Madras Hindu Religious Endowments 
Act (1927), S. 9 (11) — Service inam held by 
temple servant falls within definition. 

Ordinarily speaking the word “endowment** 
it> restricted to property the title to which vests 
in the institution endowed. But this definition 
is very wide and therefore a service inam held 
by a temple servant will fall within it. 

iv/t J CP 549 C 2] 

A •. Religious Endowments 
c ( 7), S, 44 Land simply forming 

emolument of person liable to perform ser- 
vice-Court cannot make order in respect 
ot such service under S. 44. 

Under S. 44 the endowment is to be of a pecu- 
har nature, namely, merely charge on property, 
here therefore no payment to the institution 

has to be made at all, and the land simply ^orms 
the emoluments of the person liable to perform 
the service and as the phrase “merely a charge 
on the property” necessarily caunotes a liability 
to make a payment in some shape or form to the 
institution, and probably a payment the extent 
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of which is more or less fixed or ascertainable, 
b. 44 will not enable the Court to make an order 
in respect of services to a temple which are remu- 
nera ed by a service inam. [P 549 C 2; P 550 C 1] 

^ V. S. 

fcioner. 

N arayana Hao — for Opposite 
Parties. 


N arasimhachariar — for Peti- 


J udgment. In the more recent of 
these two petitions the ouestioo has 
been raised whether S. 44, Madras Hindu 
Religious Endowments Act, wull enable 
the Court to make an order in respect of 
services to a temple which are remu- 
nerated by ^ a service inam. In the 
earlier petition this point was not speci- 
fically raised, but if it has to be 
answered in the negative in the one, 
clearly I should not be justified in inter- 
fering with the learned Judge’s order on 
the merits in the other. The facts al- 
leged are that the respondents, who are 
temple pipers having service inams, re- 
fused to perform service from the year 
1922 and that the trustee, w’ho is the 
petitioner, was obliged to obtain and 
pay for the services of other pipers, and 
the sum so paid he wishes to recover 
under S. 44. The material part of S. 44 
provides that where an endowment for 
the performance of a service connected 
with a temple consists merely of a charge 
on property and there is failure in the 
due performance of the service, the 
trustee may require the person in pos- 
session of the property to pay the ex- 
penses incurred in causing the service 
to be performed otherwise. With this 
has to be read the definition of **endow- 
ment” under S. 9 (ll) of the Act. An 
endowment includes (I am going to 

quote only the relevant portion) “pro- 
perty given or endowed for the perform- 
ance of any service connected with the 
temple.” Ordinarily speaking the word 
“endowment”' I think is restricted to 
property the title to which vests in the| 
institution endowed. But this defini- 

tion is very wide and I am not prepared 
to say that a service inam held by a 
temple servant would not fall within it. 
But under S. 44 the endowment is to 
be of a peculiar nature, namely, merely 
charge on property. The learned Dis- 
trict Judge has held that the endowment 
in the present case consists of some- 
thing else than a mere charge on pro- 
perty. There undoubtedly exist in- 
stances in which the endowment is 


i 




Madras 


So W N T II A 1 1 AP AN DI AN 


V. Periaveeru (FB) (Ramesam, J.) 


1933 


cle?^rly ii: the nature of a chaiy^e and a 
charqe only; that is to say, wiiere other- 
wise ordinary land is made siil)jcct to 
such cluirqe, the proceeds of which are 
to he laaid Ijy the holder to the institu- 
tion. Ir^. the i)re3ent case no jniyment 
to the institution has to he made at all, 
•and the land simply forms the ernolu- 
[nents of the person liable to perform 
jthe service. I think that the phrase 
I merely a charqe on the j)roperty” neces- 
sarily connotes a liability to make a 
payment in some shape or form to the 
jinstitution, and proljaljly a payment tlie 

i.extent of which is more or less fixed or 
^ascei tai nahle. Jn tho case of an inain 
'land no such payment is in question, 
nor indeed does tliere exist any charqe 
|to seciu’G it. I conclude therefore that 
• wiiatever other remedies may ho open to 
the ti'ustee, he cannot proceed under 
S. 44. IJindu Religious Endowments 
Act. In these circumstances I cannot 
revise the orders of the lower Courts 
and I dismiss the revision petitions with 
costs; pleader’s fee only in C. R. P. 
No. 093 of 1930. 

r.R.S./V.S. Petition dismissal , 
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Full Bench 

Rami::sam, Anantakpjsiina Ayyar 

AND Cornish, JJ. 

Soirntliara pandian Ayyanr/ai' and 
others — Plain tiffs — Appellants. 

V. 

Pcriaveerii Thevan and others — Defen- 
dants — Respondents. 

Second :\ppeal No. 875 of 1929, De- 
cided on 17th January 1933, aqainsfc de- 
cree of Su))-Judqe, Tkladura. 

(a) Hindu Law — Adoption — Widower 
adopting son after death of his wife — Wife 
though not present at time of adoption 
still becomes mother of adoptee — Adoptee 
inherits to relations of adoptive mother. 

Tlic adopted son of a Hindu whoso only wife 
h.ad died before the adoption becomes the son of 
that wife so as to inherit as such to the relations 
in her father’s family. Tho contention that 
whore a boy is adopted by a male, only the wife 
who has then in existence and who took part in 
the act of adoption along with her husband can 
ho regarded as tho mother and therefore in tho 
case of an adoption by a widower tho adopted 
l)oy has no mother is not ‘^ound and hence un- 
tenable ; A I li 102G Mad 1-203, Afiirmcd.Cafic 
lair dis;cu$srd. [1*551 G 1] 

(b) Hindu Law — Texts — Words “ prathi- 
(jrahifhrio/ninatha ” in Dattaka Mimansa are 
used in general sense. 

4'lie phrase “ prathi(irahilhri yamafha ” in 
Dattaka I\Iimausa, S. G, verso 50, is used in tho 


sense of an adoptive mother and not in its ety- 
mological sense. Simply because the verse uses 
tlie worci pratliigrahilhri ” in attempting to 
exclude the natural ancestors, it cannot be in- 
ferred that the receiving mother only can be -the 
adoptive mother and no other. [1 553 C 2] 

AdvocatC‘Gencral and N. Bajagopala 
Ayyangai — for Appellants. 

B, Kesava Ayyangar — for Respon- 
dents. 

Bennesam^J , — The facts of the case are 
simple. One Pandi Aiyangar died in 1890 
leaving his widow Pichal Ammal and 
daughter Kothai Amfnal. Kothai Ammal 
was married to one Doraiswami Iyengar. 
Slie predeceased her mother in 1900 leav- 
ing a male child who died shortly after. 
Richai Ammal died in 1923. Meanwhile 
on 2Gth May 1910 Doraiswami Ay van- 
gar adopted defendant 2, Alwar Iyengar, 
Defendant 2 claims to succeed to the 
property of Pandi Aiyangar on the death 
of Richai Ammal on the ground of his 
being related as daughter’s son to Pandi 
Iyengar by reason of his adoption. The 
plaintiffs are persons who would be re- 
versioners to tho estate of Pandi Iyen- 
gar if defendant 2 cannot claim by rea- 
son of his adoption. Both the lower 
Courts found in favour of the adoption 
and dismissed the plaintiffs’ suit. When 
tho case came on before our learned 
brother Sundaram Chotty, J., ho re- 
ferred the case to a Bench of two Judges 
noting that the decision in Sunda- 
romma v. Ycnkaia Suhhier [D is in fa- 
vour of tho respondent, but tho view of 
Devadoss, J., in Venkata Suhbier y. 
Sundaramma (2) which was reversed in 
that decision on Letters Patent appeal 
is in favour of tho appellant. He also 
referred to Veeranna v. Sayamma (3) as 
possibly against the suggestion that the 
adoption will relate back to Kothai Am- 
roal’s lifetime. He referred the case to 
a Bench of two Judges who referred it 

to a Lull Bench. 

The decision in Veeranna v. Sayamma 
(3), in my opinion, does not give any 
trouble; nor is there any need to rely on 
any theory of the adoption relating back 
to Kothai Ammal’s lifetime. When 
Richai Ammal died in 1923 and when 
succession to the estate of Pandi Aiyan- 
gar opened defendant 2 ^v as i n existence. 
■YAA rpTo-lG Mad 1203=97 I C 145=^9 
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If ha can be regarded as the daughter’s 
son of Pandi Aiyangar at that time, he 
can succeed to the property; if he can- 
not be so regarded his claim has to bo 
negatived. I do not see any need to date 
the adoption back to any earlier period. 
The learned Advocate-General who 
appears for the appellant contended that 
defendant 2 cannot be regarded as the 
daughter’s son of Pandi Iyengar because 
he cannot be regarded as the son of 
Kothai Ammal. He contends that be- 
cause Kothai Ammal died in 1900 and 
the adoption vvas made in 1910 Alwar 
cannot be regarded as the son of Kothai 
Ammal. His contention is that where 
a boy is adopted by a male, only the 
wife who was then in existence and who 
took part in the act of adoption along 
with her husband can be regarded as 
the mother. Therefore in the case of an 
adoption by a widower the adopted boy 
has no mother. Neither the predeceased 
wife (nor, if there were more, any 
one of them) nor any wdfe w’hom he 
marries subsequent to the adoption can 
be the mother of the adopted boy. This 
is the primary argument. He develops 
this priniary argument by pointing out 
some difficulties if the opposite view is 
adopted. He puts the question: If the 
opposite view is upheld which of the 
predeceased wives, when there were 
many, should be regarded as the mother? 
And similarly which of the subsequently 
married wives if there are more than 
one should be regarded as the mother : 
In my opinion the difficulties in work- 
ing out the details of the opposite view 
are not strictly relevant though they 
may be used in support of an argument 
showing its inconvenience. Those diffi- 
culties do not arise in the present case, 
for Doraiswami Iyengar had married 
only one wife. In my opinion therefore 
the appellant must succeed on the 
strength of his primary argument, 
namel 3 % only the wife that actually 
participates in the adoption can be re- 
garded as the mother and the difficulties 
in the acceptance of the opposite view 
need not^ at this stage be referred to. 

If the main argument be found to be 
correct, without adverting to these diffi- 
culties the appellant succeeds. But if 
the main argument cannot be upheld, 
the further possible difficulties in a case 
of plurality of wives do not arise in this 
case. I will therefore proceed to con- 


sider what I describe as the main argu- 
ment of the appellant. He concedes 
that when a widow adopts, the adoption 
enures to the benelit of the deceased 
husband. But he argues this analogy 
does not apply when a wddower adopts 
and the adoption by the widower does 
not enure to the benefit of the deceased 
wife. The reason for this distinction 
according to him is that whereas the 
theory of the Hindu law and the Hindu 
Social system is that the husband 
even after his death survives in his 
wife, there is no such theory that the 
wife when she dies survives in her 
husband and therefore only the wife of 
the adopter who actually participates 
can be the mother. 

Now, the object of adoption is to have 
a substitute for a natural born son. Ac- 
cordingly the theory of Hindu lawyers 
has always been that apart from the 
fiction of the adoption itself the adopted 
son should be as complete a substitute 
for the natural born son in all respects 
as one can possibly make : vide Nagin- 
das Bho.gtvan Das v. Baclioo Harkisseii 
Das (4). In other respects, except for 
the fact of his birth, he should occupy 
the position of a natural born son; there 
should be nothing extraordinarily pecu- 
liar or unnatural about him. One of 
the most inevitable features about every 
human being is that he must have twm 
parents, i. e., a father and a mother. 
Similarly every adopted son should have 
an adoptive father and an adoptive 
mother, and if there is no difficulty in 
pointing to an adoptive mother of the 
boy one ought to do so unless there is 
something in the texts or the decisions 
compelling us to hold that only the 
person who actually participated in the 
adoption can be regarded as the mother. 

As already mentioned, the decision in 
SuJidaramma v. V enkatasuhbier (1) of 
Phillips and Madhavan Nair, JJ., is 
against the appellant. But the appel- 
lant attacks the correctness of that judg- 
ment on the ground that the learned 
Judges have not given full weight to 
the verse in Dattaka Mimamsa, S. 6, 
Verse 50, have not properly construed 
the passage, and have given undue 
weight to S. 1, Verse 22 of the same 
book. I will first refer to the former 
p assage because thi s furnishes the main 
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ground of tho appellant’s argument. 
The verse runs thus : 

“The forefather" of the adoptive mother only 
are also tho maternal granclsires of sons given, 
etc.” 

Here the original for the word 
" acloi)tive mother ’’ is praihigrahithri 
yainatiia. Now the etymological mean- 
ing of tho word ‘prathigraha” is un- 
doubtedly taking or receiving. As all 
adoptions begin with a taking or a re- 
ceiving, once the adopted boy becomes a 
member of the adopting family, the 
members of the family may be described 
as adoptive father, adoptive mother, 
adoptive grandfather and so on and all 
these may be described as “prathigrahi- 
thri” father, “prathigrahithri” mother 
and so on, such expressions being merely 
one method of describing the adoptive 
father and adoptive mother and not 
necessarily involving that tho particular 
relation is the person who has taken. 
At present I only indicate that the 
etymological meaning may not be the 
strict construction of the term. \Ve 
have to see therefore whether the phrase 
in the verse of Dattaka Mimamsa should 
be taken in the etymological sense or 
generally in the sense of an adoptive 
mother. Now it is noteworthy that this 
text whenever it has been translated 
has always been translated with the 
word “adoptive mother” and not “receiv- 
ing mother.” The first translation was 
by Mr. D. Sutherland who translates it 
in that way. His translation is to be 
found in Stoke’s Hindu Law books. In 
Uma Sankar v. Kali Komul Mozxividar 
(5) a Full Bench judgment of the Calcutta 
High Court, INIitter, J., delivered the 
leading judgment. At p 200116 discusses 
verses 50 to 53 of Dattaka Mimamsa. 
S. G, Verse 53, refers to the theory 
underlying the adoption, namely, that 
there must be a substitute for the legiti- 
mate son. Then referring to Verses 51 
and 52 it was pointed out that the 
autlior says there is no ditlerence bet- 
ween the adopted and the legitimate 
son in respect of his relationship to his 
adoptive father’s fanlily^ etc. At p. 2G1 
finally T^Iitter, J., gives ^Ir. Sutherland’s 
translation of Verse 50 without any 
amendment of the translation as tho 
learned Judge has previously done in 
the case of Verse 53. 

Bu^ apart from tho translation of the 

(ik'l) G Cal 200=7 C L K 145 (F B). 


particular verse, one may perhaps look 
at the context in which the passage 
occurs. The author was discussing the 
eilects of an adoption. In the previous 
verses he was referring to other kinds of 
affiliation such as Dwyamushyam and 
Krithrima, etc., and he refers to the 
adoption strictly so-called as Sudha 
Dattaka, i. e , absolute adoption and is 
contrasting the efiects of the other 
kinds of affiliation wit h the strict kind 
of adoption and he points out that the 
adopted boy is completely severed from 
his natural family. The object of the 
verses is to say that he is a perfect sub- 
stitute for a legitimate sen, that he has 
nothing more to do wdth his natural 
family and he becomes related to all the 
members of the adopting family as if 
lie were born there. The text clearly 
shows that the phrase prathigrahithri 
yamatha was used in the sense of an 
adoptive mother and not in its etymo- 
logical sense. The decision in Uma 
Shankar v. Kali Koinnl Mozumdar (5) 
which established the right of the 
adopted son to succeed to the other 
relations of the adoptive mother was 
affirmed by the Privy Council in Kali 
Komnl v. Urna Sanker i^). In Bhatta- 
chary’s Hindu*Law, Vol. 1, p. 357, this 
verse of Dattaka Mimamsa was quoted 
and after translating thus *. 

“only the forefathers of the mother that accepts 
in adoption arc also the maternal grandsires of 
the son adopted and the rest,” tho learned 
author observes : “In the above passage, the 
word (only) is meant to exclude the 

paternal ancestors of the natural mother.” 

Who the ancestors are we have to find 
otherwise, not certainly by the use of 
tho word “prathigrahithri” in this verse. 
If a wife of the adopter and her father 
can be regarded as adoptive mother and 
adoptive maternal grandfather, they are 
the only mother and maternal grand- 
father. That ia.what the verse says and 
the natural mother and natural maternal 
grandfather should be entirely forgotten 
Simply because the verse uses the word 
“prathigrahithri” in attempting to say 
so, i. e., in attempting to exclude the 
natural ancestors, wo are not to infer 
that the receiving mother only can be 
tho adoptive mother and no other. But 
there is another way of approach- 
ing tho question and of testing whe- 
ther the word “ p r a t h i g rab i t h r j ^mRgt 
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ce iGgarded as used in its ©tymolo- 
gical sense. Even where the adoptive 
father is referred to in Dattaka Mi- 
mamsa he is referred to as “prathigrahi- 
thri” and one may argue that as it is 
not always a male that takes the boy 
in adoption because a widow can also 
adopt, the word “prathigrahithri” is 
not used in its etymological sense but 
used in a general sense of an adoptive 
father.^ But the appellant objects to 
this inference that according to thedoc- 
tiine of Dattaka Mimamsa a widow can- 
not adopt at all and it is by reason of 
other texts accepted by custom and 
judicial decisions that the widow can 
adopt in Southern India and in some 
, other provinces. In fact the strict view 

of Dattaka Mimamsa is still followed in 
Mithila. 

I therefore turn to the Dat- 
taka Chandrika to see if I can get a 
similar argument from that work. There 
also in S. 3, v. 17 the adopted son is 
referred to as the Sudha Dattaka, abso- 
lute adopted son, in contrast to other 
forms of affiliation and it was said that 
e offers oblations to the father and the 
other ancestors of the adoptive mother 
only. This passage corresponds to S. 6, 

*. oO, of the Dattaka Mimamsa and 
uses the same word prathigrahithri 
yciviatha. But it cannot be said of the 
Chandrika that an adoption by a widow 
is prohibited. In S. 1, v. 31 Dattaka 
Chandrika, expressly quotes the text of 
Vasishtha: Let not a woman either give 
or receive a son unless with the assent of 
her husband; ' In v. 32 he proceeds to 
say that where there is no prohibition 
the assent is implied and for this pur- 
pose he relies on the text of Yajna- 
valkya. This text of Yajnavalkya and 
this interpretation by the Dattaka Chan- 
drika are accepted in Bombay, among 
the Nambudris of Southern India and 
so on . vide Vasudevaii v. Secvetavy of 
State Anyhow it is clear that Dat- 
taka Chandrika expressly contemplates 
adoption by a widow and it always 
refers to an adoptive father by describ- 
mg him as prathigrahithri.” It is 
clear that the word is not used in its 
etymological sense but in a general 
sense: vide vv. 14 to 17, S. 3. The 
learned Advocate-General then argues 
that the Privy Council have decided*^the 
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case in Annapurni NaicUiar v. Forbes 
(b) in the way they did because of the 
word prathigrahithri” in the texts. 
I ^ will now examine this contention. 
Firstly I take up the judgment of the 
Iligh Court in Anvaimrni Nachiar v. 
Collector of Tinncvellij (9). At p. 2S1 
Best, J., says: 

It is difficult to understand vAiy he should 
have no direction in selecting one of his wives 
to join with him in making an adoption durin^^ 
his lifetime.” 

Again at p. 282: 

‘■The fact that adoptions under the Hindu 
law are for Uie benefit of the man and c;in be 
made independently of any wife, does not ap- 
pear to be a circumstance from which it can be 
inferred that the man is not at liberty to select 
one of several wives to be the receiving mother 
of the boy to be adopted.” 

At p. 283 Shephard, J., says: 

Jt wa=5 conceded by Mr. Ehashvam Ivengar, 
that the act of adoption inasmuch as it con-,' 
cerns the husband may be performed indepen-| 
dently of his wife. Her consent is unnecessary 
Nevertheless she, if she is the only wife, un-l 
doubtedly comes to be regarded as mother of the 
adopted son and her parents come to be re-i 
garded as his maternal grandparents: (Dattaka 
Mimamsa, S. 6, v. 50). To those parents of the 
adoptive mother he presents oblations. Gene- 
rall\’, his position in the family is assimilated 
to that of a natural born son. In the case suj)- 
posed, that of an adoptive father with one wife, 
the law itself designates the adoptive mother 
and no difficulty arises.” 

The whole of this passage is against 
the appellant’s contention. The use of 
the word “nevertheless” shows that 
even where the wife has not consented 
she becomes the mother of the adopted 
son and the following sentence of the 
learned Judge shows she becomes the 
mother not because she participates 
which is, ex hypothesi, not the case 
but the law designates her and the law 
does it because he has got to be assimi-, 
lated to the natural born son. The 
learned Judge then proceeds to discuss 
the cases of several wdves. He then 
refers to the case of Ka^heesliuntr 
Debia v. Greash Cliunder (10). The 
judgment in that case shows that the 
ground of the decision was that Kali 
Kant adopted the boy as son of the se- 
cond wife Mon Mohini. At p. 286 the 
learned Judge says: 

‘‘There is uo inconsistency between the recoct, 
nised principles of the law with regard to adop- 
tion and the position that one of several wives 
may be selected as the adoptive mother. The 
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m.iintciiaDce of po>ition cloe=; not militate 
agaiii't, l)ut is rather in consonance with, the 
principle that tl )0 adopt ion is made solely for 
tlie hvMioJit of the liush.ind. It cannot he de- 
nied tliat .'I Hindu having two wives mav con- 
for on anv one of them asi authority to take a 
cliild in adoption afit-r his death, nor can it be 
doubted that tl^c sele-ned v.idow v.oiild alone 
an<\ to the c-xclusion of her co-widows have dis- 
cretion in the iDatlor : 2, Strange's Hindu Law, 
p. 01.” 

Finally at p. 2S7 the learned Judge 
says: 

“Ijocanse a certain mode of de-^igmiting the 
adoptive mother fails it does liot follow that no 
oilier exists.” 

And he states his conclusion as fol- 
lows: 

‘‘It is .sufliciont to hold that wlmre the hus- 
band has a.-socirited one wife with him in adopt- 
ing a cliild, that wife is to he deoined mother 
of the child. ” 

I think all the (luotations I have 
made from the judgments show that 
the basis of the High Court’s judg- 
ment in favour of the successful w’idow 
in that case is not tliat she actually 
received tlio hoy, but that the hus- 
band had associated her with himself 
in the act of adoption and in that man- 
ner selected her out of liis wives for be- 
coming the adoptive mother. Now when 
we examine the decision of the Privy 
Council in Au}iapur}ii Natcliia)' v. 
Forbes (s) the same ])oint emerges. The 
facts and authorities being mentioned 
up to p. 8, the deciding passage is to bo 
found at p. 9: 

“Again it Booms not to bo doubted that a man 
may authorise a single one of sevoral wives to 
adopt after his death, or that she would on 
adoption stand in the place of the natural 
mother,” 

tlius agreeing with Shephard, J., who 
relies on the same analogy. Then we 
have: 

“If he can do that, it would ho very capricious 
to deny him the power of selecting a single wife 
to join with liim in bis lifetime in adopting a 
boy, with the same offoct on her relations with 
that 1)0 V. * * * It certainly is a reasonable law 
that the head of a family should bo able, to take 
action likely to prevent disputes • between his 
widows relative to adoption and the consoguenccs 
of it. To unito one wife with himself is one 
way.” 

Hero again it is clear that the ratio 
decidendi of tlie judgment of the Privy 
Council is not that the respondent was 
the receiving mother, hut that she was 
associated by the husband. There is no 
reference to the word “prathigrahithri” 
in the texts nor any reliance on that 
word as a reason for the conclusion. No 
doubt it happens to be an accident that 


where the husband associates the wife 
with himself in the act of adoption, 
probably tiiere might be some receiving 
by the wife also. But this is a pure 
accident. This is clear from the fact 
that in the whole ceremonial relating to 
adoption which is elaborately described 
in Baudhayana Smrithi (the whole of 
tliis part of the Smrithi being referred 
to by IMr. Mayne at length in the argu- 
ment before the Privy Council which is 
fully reported in Annapurni Natchiar v. 
Forbes (S), at p. 212, we do not find any 
part allotted to the wife in the cere- 
mony: vide Annapnrni Natchiar v. 
Forbes (8) at pp. 212 and 213. In my 
opinion, nothing can bo clearer for show- 
ing that the word “Prathigrahithri” in 
the texts is used merely in the sense of 
adoptive mother. In the course of the 
argument at p. 210 Mr. Jardine who ap- 
peared for the respondent happened to 
mention that the etymological meaning 
of the word translated by Mr. Suther- 
land as adopting mother was receiving 
mother. Lord Ilohhouse immediately 
remarked: T do not know whethior there 
is any essential dilference between the 
two.” Mr. Jardine then said: I do not 
wish to press it unduly.” All this shows 
that it is not on that word, but on the 
fact of association, that the decision 
turned. 

In my opinion, the decision of the 
Privy Council is only an authority for 
saying that whore there are more than 
one wife, the fact of a wife being asso- 
ciated may bo made a ground for choos- 
ing that wife out of the several wives; 
and Phillips, J., was right in saying at 
p. 946)of 49 A/rtd.), Sundaramma v.TV;i- 
kata Subbier (l), that there appears to 
be no authority for the position that 
tho wife does not become the adoptive 
mother unless she actually receives the 
boy. This is not the conclusion of either 
the High Court or the Privy Council in 
deciding the Uthuvialai case Tho 
Advocate. General relies on a decision 
in Gunamani Dasi v. Dcbi Prosannci 
Boy (ll). Tho judgment of Shamsul 
Huda, J., clearly shows that tho wife 
was living at the time of the adoption 
and therefore he hold that she must be 
regarded as tho adoptive mother. I do 
not think this decision helps the ap- 
pellant. Jjastly, the Advocate.G^^yH 
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relies on Sarkar’s Law of Adoption and 
Hindu Law. At p. 200 of his Law of 
Adoption Rarkar observes: 

“When the adopter is a ^vidower it might be 
said that his oeceased wife’s aDcestors will be 
the maternal ancestors of the adopted son.” 

But while repeating the same state- 
ment at p. 419-d, he seems not to quite 
agree with the view at p. 419-e. In his 
Hindu Law at p. 249, Edn. G (p. 234, 
Edn. 5), he again repeats the statement: 

It might be that the deceased wife of the 
adopter will be the adoptive mother, and her re- 
lations, the maternal relations of the adopted 
son.” 

^ But at p. 250 he discusses the ques- 
tion whether a wdfe who is living and 
has not consented becomes a mother. 
He seems to be inclined not to accept 
the view that she becomes the adoptive 
mother. It is to be noted that this has 
nothing to do wdth the case of a widower. 
Whatever may be the views of Mr. 
Sarkar Sastri these views have all been 
considered in Sunday amma v. Venkata 
Suhbier (l) and I think Phillips, J., was 
justified in saying that to some extent 
they were contradictory. As against this 
I may refer to Banerjee, J’s., Law of 
.Marriage and Sridhana, p. 371, Edn. 3: 

An adopted son may become affiliated to a 
woman either by being taken in adoption by her 
liusband in aissociation with licr, or bv being 
taken by the husbind alone, the child neverthe- 
less becoming a child of the wife according to 
the reason stated in the Dattaka Mimamsa in 
the passage quoted above or by being taken by 
the husband, •&€.” 

The passage of Dattaka in the above 
is S. 1, V. 22. The learned author then 
says: 

“In the first two cases, the adopted son would 
of course be regarded as a son of the woman. 
But in the last case the question arises whether 
the adopted son is to be regarded as a son of the 
woman herself or merely as tbe son of a 
CO- wife.” 

Thus there is not the slightest doubt 
as to what the opinion of Banerjee, J., 
on this matter is and how he would con- 
strue Dattaka Mimamsa 1. 22. The 
learned Advocate-General would have it 
that the meaning of Dattaka Mimamsa, 

1. 22, is that the adopted boy becomes 
the son of the wife though she did not 
participate in the adoption only in a 
general loose sense, i. e. in the same 
sense as the son by one wife may be said 
to be the son of a co-wife. 

Whatever may be the exact meaning 
of the text, it has always been applied 

for holding that the non-assenting wife or 
the deceased wife would be the mother of 
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the boy adopted by the husband alone. I 
have considered all the arguments of the 
learned Advocate-General. There is one 
matter which I wanted to keep to the 
last. He relied on what purports to be 
an article in 9 M. L. pp. 229 to.' 245, 
Annairurni 2^ atchiar v. Forbes (8). This 
article was cited before Phillips and 
Mad ha van Nair, JJ., and was considered 
by them. Phillips, J., was of opinion 
that this article concedes the case of a 
single wife. The reference to passage 
fiom Banerjee Ps.. Law of Marriage 
and Sridhana p. 242 supports the learned 
Judge s statenjenfc. But apart from all 
this I am bound to make one observa- 
tion w'hich was not known to Phil- 
lips, J. It is conceded on all hands that 
the author of this article was I\lr. V. 
Bhashyam Iyengar afterwards a Judge 
of this Court. The article appears in 
the same volume which reports the 
Uthumalai case. ^The expressions in tlie 
article such as “opposite side,” “our 
contention,” etc., show that this was 
probably the memorandum of Mr. Bha- 
shyam Iyengar prepared for the use of 
his counsel in arguing the Uthumalai 
case before the Privy Council and not a 
discussion of an abstract question of law 
by a jurist. I have given every weight 
to the argument of such an eminent 
lawyer as Sir V. Bhashyam Iyengar. 
But in the circumstances stated I am 
not able to give a higher weight than 
that, not certainly the weight due to 
the opinion of a great jurist which un- 
doubtedly he was but not in this article. 

I am of opinion that the judgment of 
Phillips and Madhavan Nair, JJ., in 
Sundaramma v. Venkata Subbiar (l) is 
correct and that the appeal ought to be 
dismissed with costs. 

Ana^itakrishna Ayyar, /. — I agree. 
Pandi Ayyangar alias Thirumalayappa 
Ayyangar died in 1890 leaving behind 
him his widow Pichal Ammal and his 
daughter Kothai Ammal. Kothai Am- 
mal was married to Doraiswami Ayyan- 
gar. Kothai Ammal died in 1900 and 
Pichai Ammal in 1923. Kothai x\mmal 
was the only wife of Duraiswami, he not 
having married anybody else either be- 
fore or after Kothai Ammal’s death. In 
1910 Duraiswami adopted Alwar. On 
the death of Pichai Ammal (the widow 
of Thirumalappa) in 1923, the rever- 
sionary heirs of Pandi alias Thirumal- 
appa claimed to redeem a mortgage 
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creafcerl by Thirumalappa. Alwar, 
the ailopfcod son of Duraisami, 
claimed tnat he was the heir of Thiru- 
malappa’s property and that the 
plaintitts the reversionary heirs of 
Thirumalappa had no right to the estate 
of Thirumalappa, which, according to 
A1 war’s contention, vested in Alwar on 
the death of Thirumalappa’s widow in 
1923. A1 war’s contention was that when 
he was adopted by Duraisami in 1910, 
he (Alwar) became the adopted son of 
Duraisaini’s only wife Kothai Ammal 
deceased — and that, as the daughter’s 
son of Thirumalappa, he (Alwar) was 
entitled to succeed to Thirumalappa’s 
estate in preference to Thiruinalappa's 
divided distant agnates. Both the lower 
Courts upheld Alwar’s claim, and in the 
second appeal preferred by the plaintilTs 
the question for decision is whether on 
adoption of Alwar by Duraisami, Alwar 
became the adopted son of Kothai Am- 
mal also. 

This exact question was considered by 
Phillips and Madhavan Nair, JJ., in the 
case reported in Su7idaramma v. Ven^ 
kodasublicr (l), and the learned Judges 
upheld the contentions of the adopted 
son, holding that the adojited son of a 
Hindu whose only wife had died before 
the adoption became the son of that 
wife so as to inherit as such to the rela- 
tions in her father’s family. It is argued 
on behalf of the plaintiffs (appellants) 
that that decision requires reconsider- 
ation, and that is the only point for 
decision in this second appeal. After 
hearing the arguments of the learned 
Advocate General who appeared for the 
appellants before us, I have come to the 
conclusion that the view taken in Smi- 
daramma v. Y enkaia^uhhicr (l) is cor- 
rect. Though the rights of an adopted 
son to succeed to the lineal heirs of the 
adoptive father w^erc recognized early 
in course of time his rights to succeed to 
the collateral heirs of the adoptive 
father as w^ell as the collateral heirs of 
the adoptive mother, though disputed at 
one time, have now been firmly estab- 
lished. The Privy Council in Naginda 
Bhagwaii Das v. Bachoo 11 arkisssn Das 
(4) at p. 288 (of 40 BoynX agreed with 
the statement of Hindu law made by 
Romesh Chunder IMitter in Uvia Sayikar 
V. E aU Kcm nl (o) at pp. 259 and 2G0, to 
the following effect : 

“According to Hindu law, an adopted son 
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occupies the same position, and has the same 
rights and privileges in the family of the adopter 
as the legitimate son, except in a lew specified in- 
stances, which have been clearly and carefully 
noted and defined by writers on the subject of 
adoption. The theory of adoption depends upon 
the principle of a complete severance of the child 
adopted from the family in which lie is horn, 
both in respect to the paternal and the maternal 
line, and his complete substitution into the 
ad pter’s family, as if he was born in it.’’ 

The decision in Uma Shankar v. Kali 
Komul (5) was affirmed by the Privy 
Council in Kali Komul v. Uma Sankar 
(G). The learned Advocate-General did 
not dispute the above general proposi- 
tion; but he argued that it is only that 
wife of the adopter who is alive at the 
time of the adoption and who actually 
receives the boy in adoption that could 
be said to be “the receiving mother” of 
the adopted son, and consequently, “the 
adoptive mother” of the adopted son, 
and that it is only with reference to the 
properties of the relations of such ad- 
optive mother that the adopted son suc- 
ceeds; and he laid great emphasis on the 
expression “ prathi grain thUyamatha'* 
occurring in Dattaka Alimamsa, Part VI, 
verse 50. He argued that the expression 
has not been properly translated in some* 
of the earlier translations, and decisions, 
and that the expression meant “the re- 
ceiving mother.” He drew attention to 
the fact that in the. present, case Kothai 
Ammal had died in 1900, i. e., ten years 
prior to the adoption of Alwar by her 
husband Duraisami; that she could not 
therefore associate herself with her 
husband in the act of Alwar’s adoption, 
and could not receive the adopted son at 
the time of the adoption. It w*as argued 
therefore that Kothai Ammal could 
not be the adoptive mother of Alwar, 
and consequently Alwar could have no 
rights to Kothai Ammal’s father’s 
(Thirumalayappa’s) properties on tho 
death of Thirumalappa’s widow, Pichai 
Ammal. Certain decisions were also 
relied on in support of these arguments. 

It was admitted (and it could not be 
disputed at this time) that the adoption 
of alwar by Duraisami was quite valid 
uuder Hindu law, as it has been settled 
that a Hindu widower having no sons 
could make a valid adoption. In fact 
it has been decided that a Hindu bache- 
lor could make a valid adoption: see 
Bangama v. Atchamyna (12) Annapurna 
Nachair v. Collector of Ti nnevelly (9); 
12. ItlsiGToTrVfl A 1 (P cT; 


1933 


SOWNTHARAPANDIAN v. PEEIAVEERU (FB) 


Cliandrasekharudu v. Brahmanna (13) 
and Tulsi Earn v. Beliari Lai (14). If the 
adoption of Alwar by Buraisami was 
\alid, then Alwar must be taken to have 
all the rights which an aurasa son of 
Buraisami would have. That would 
follow from the decision of the Privy 
Council, already quoted, in the case re- 
ported in acjindas Bliagwaud as v. 
Bachoo Ilarkissen Das (4). It has also 
been decided that a Hindu who has no 
son is entitled to make an adoption 
without associating his wife in the act 
of adoption; and even when his wife is 
against the adoption, a Hindu husband 
without a son is entitled to make an 

adoption. As observed by Mayne. in his 
Hindu Law: 

‘‘Adoption is a religous act which a Hindu is en- 
titled to perform, and the text of Baudhayana 
describing the ceremonies relating to adoption 
make it clear that the wife has really no neces- 
Siivy part at all in the 'functions. Without asso- 
matuig his wife and even against her wishes, a 
Hindu could perform the ceremony of adoption 
and make a valid adoption.” 

This is also not disputed; but it is 
argued that though the adoption of 
Alwar would be valid, Alwar should be 
taken to have only his adoptive father 

(Buraisami) and relations on his (adop- 

tive father s) side, but no adoptive 
mother, and consequently no relations 
on the adoptive mother’s side. Here 
again, it is admitted that on a valid ad- 
option being made, the adopted son is 
cut off from all relationship with his 
natural parents both on his natural 
father’s side and on his nature mother’s 
side, and that his relationship is there- 
after only with reference to his ad- 
optive ^ father s and his adoptive 
mothei s sides. But it was pressed 
before us by the learned Advocate- 
General that it does not follow that an 
adopted son should have an adoptive 
mother necessarily. He instanced the 
case of a bachelor making an adoption, 
in which case he pertinently pointed out 
that the adopted son. while losing all 
relationship on his natural father’s and 
mother s sides, and that he has no ad- 
optiye mother, nor relations on the 
adoptive mother’s side. This proposi- 
tion in the case of a bachelor making an 
adoption not being controvertible, he 
asked why any surprise should be ex- 
pressed for want of an adoptive mother 
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when adoption is made by a widower. 
He further re-inforced his argument by 
mentioning the case of a Hindu bavin- 
plurality of wives living, but making an 
adoption only in conjunction with one 
of them, in which case that particular 

only is the adoptive mother, and 
the remaining wives of the adoptive 
rather are only stepmothers of the ad- 
opted son: Anna2nirni Nachair v. 
Forbes (8). He also put the case of a 
widower making an adoption after, sav 
two of his wives had died in succes- 
sion, and asked which of the deceased 
wives should be taken to be the adop 
tive mother of tlie boy. He also im 
stanced the case of a widower or bache 
lor rnarrying plurality of wives after 
adoption, and asked which wife should 
be taken to be the mother of such an 
adopted boy. He also relied on certain 
observations of the Privy Council in the 
case reported in Annajmrni Nachair v. 
Forbes (8) and on Venkata Narasimma v. 
ParthasaratJny (15); Gunamani Dasi v. 
Debi Prosanna Eoy Choiodry (11); Dell 
Prasanna Eoy v. Harendra Nath ’ (16) • 
Narain Dat v. Gopal Das (17); Veeranna 
V. Sayamma (3) and Tiruvengalam v. 
K. Butchaijya (18). He very strongly 
relied on the statements contained ^in 
Sarkar Sastri s book on adoption, and 
also on Battaka IMimamsa. 

unsigned article in Annapnrni 
Nachair v. Collector of Tinnevelly (9) by 
a very learned and erudite lawyer of 
of this presidency was also read in 
extenso, as supporting the arguments 
advanced by the learned Advocate- 
General. On the side of the respondent, 
his learned advocate argued that when 
once the validity of Alwar’s adoption 
was conceded, Alwar’s connexion with 
the relations of his natural father and 
natural mother ceased, and Alwar be- 
came conriected with the relations of 
Buraisami, his adoptive father, and 
Kothai Ammal (Buraisami’s only wife) ; 
that whatever apparent difficulties there 
might exist in cases where the adojitive 
father had several wives, no such diffi- 
culty could exist when the adoptive 
father had only one wife. It was argued 
that the expression “ prathigrahitrrya- 
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matha ” occurrin*:^ in ])atfcak?- Mimamsa 
floe3 nob really moan “receiving motlier” 
in the sense of tho woman who actually 
received the hoy in adoption ; that the 
exi'u'ession in its context only moans 
adoptive mother ” wliatevor the lite- 
ral meaning of the expression might be: 
that the context shews tliat the contrast 
there drawn is between tlie relations on 
the side of th.o natural father and natu- 
ral mother of the hoy with the relations 
on tho side of tho adoptive father and 
adoptive mother ; that tho text only 
declared that tho adopted son lost his 


observations of the Privy Council in the 
Medur case Venhata Narasimma v. 
Parlha-^arathy (lo). It was finally ar- 
gued that whatever difficulties might 
exist in the other cases put by the 
learned Advocate-denoral, tliere could 
not he any doubt or difficulty in a case 
like the present when the widower bad 
only one wife. It was also stated that, 
according to tho nature of things, a boy 
should have both tho father and a 
mother, and that an adopted son also 
should have an adoptive father and also, 
if possil^le, an adoptive mother. Be- 


relationship with tho kindred of his cause an adopted son could not have an 


natural fath.er and natural mother and 
instead got tho i elationslii p th.rough the 
ado])tivo father and the adoptive mother 
and while losing liis connexion in the 
family in which lie was born ho got rela- 
tionship in tho family into which he 
was adopted ; that “ receiving by the 
wife ” of tho adopter was not necessary 
according to Hindu law ; that an adop- 
ter’s wife has no place in the perfor- 
mance of any religious ceremonies or in 
accepting the boy in adoption ; that a 
Hindu husband could ignore his wife in 
making an adoption and could make a 
valid adoption by himself alone and 
even against the wishes of his wife ; 
that decisions have hold that even in 
the case of i)lurality of wives, tho test 
for finding out the adoptive mother of 


ado])tive mother in the case of an adop- 
tion by a bachelor, and there would be 
anomaly in that respect, it was argued 
that the anomaly should nob bo carried 
further to the case of a widower who 
had only one wife. It is now necessary 
to examine the arguments carefully. The 
strongest argument advanced on behalf 
of the appellants is based on the expres- 
sion “ prathigrahitri >a matha ” liter- 
ally “ receiving mother ” used in Dat- 
taka Alimamsa, S. G, placituin 50, and 
Dattaka Chandrika S. 3, placituin 17. I 
proceed to (juote the same. S. G, placi- 
tum 50 : 

“ The forefathers of the (prathigrahitra ya- 
raatha) adoptive mother only are also the mater- 
nal graiuHires of sons given, and the rest ; for 
the rule regarding the paternal is equally appli- 
cable to the maternal grandsires (of adopted 


the boy is not to see v.’ltich of tho wives &ons): ’ Setlur Translation. 


actually received tho hoy in adoption 
] 3 ut to ascertain the intentions of tho 
husband as to which wife should be as- 
sociated with him in tho adoption and 
who should be the adoptive mother ; 
that tho expression “ prathigrahitri 
has also been used in relation to the 
deceased husband to whom his widow 
makes an adoption, thus making it clear 
that tho expression does not moan that 
tho husband “ roceivod ” tho boy in 
adoption, sinco, in tlio caso put, ho was 
doad at the time and adoption W’as made 
after his death by liis widow. 

It was also argued that in cases of 
plurality of \vi\’os, if a liushand should 
make tui adoption without exfu'cssing 
any inlentiun as to which ot his wives 
should I'.e tho adoptive mother, there 
aK- cm tain prinjinljs which would ona- 
hlc Mac (''.U!b bo decide which wifo 
slioiild ht' I icj adopbivo motlu'r, in ca*=^o 
all toe wises could nob l>e the mothers 
of tho adopted son, having regard to tho 


In Dattaka Chandrika, S. 3, placitum 
17 : 

“But the absolutely adopted son presents obla- 
tions to tho father and the other ancestors of 
prathigrahitri yamatha (literally, receiving 
mother) oidy.” 

Emphasis is laid on the expression 
“ prathigrahitri yamatha ” literally 
(receiving mother). But the text shows 
that what tho author is there discussing 
is that, after an absolute adoption (sudda 
Dattaka nob Dvayainushyana adoption,) 
the relationship of tho adopted son with 
the relations of his natural father and 
natural mother ceases, and after adoption, 
his relationship is onhj wit.h tho relations 
of his adoptive motl'ior. The word l I'Ci 
clearly brings out tliO ant ithesis hotwecii 
the two sots of relations oiscussod 
therein. This remark applies to S. K 
placitum 58, and S. 3, placituin 1^» 
quoted above. The context, aho shows 
that the authors are not there consider- 
ing w^hat acts should he clone by tho 
wifo of tne adopter to bring about tho 
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result of her being the adoptive mother 
of the boy. It is nowhere laid down, so 
far as our attention was drawn, that the 
wife of the adopter should actually re- 
ceive the boy in order to validate the 
adoption. In fact S. I, placitum 22 of 
Dattaka Mimamsa, is clear that an adop- 
tion is complete by the very act of 
adoption by the husband. It is there 
specifically stated that by virtue of the 
superiority of the husband, by his mere 
act of adoption the filiation is complete. 
The argument is put thus : 

"If the case stands thus, then, the assent of 
the wife is requisite for the husband also; for 
the purpose would be the same. This, if alleged, 
is wrong, for in consequence of the superiority 
of the husband, by his mere act of adoption, the 
filiation of the adopted as son of the wife is 
complete in the same manner as her property 
in any other thing accepted by the husband.” 

^ Mayne’s Hindu Law, S. 150, mentions 
Vasishta s text and also the tests of 
Saunaka and Baudhayana, containing 
the rituals of adoption. When an ad- 
option is made by the husband, it is not 
necessary, to give validity to the ad- 
option, that his wife or any of his 
wives should be present or should take 
part in the adoption. Adoption is pri- 
marily a religious ceremony performed 
with a view^to save the parent from the 
-.hell called puth.” No doubt very im- 
portant legal consequences also follow 
on adoption. No* part is, by the texts, 
assigned to the wife when the adoption 
is made by the husband, though in 
practice a man generally associates 
himself with his wife or some one of 
his wives when making an adoption. It 
is not right to say that non-association 
of a wife with the husband when the 
husband makes the adoption would in- 
validate the adoption. In fact, Dattaka 
Mimamsa S. 1, placitum 22, would seem 
to make the matter absolutely clear, 
that the husband could make the ad- 
option without associating his wife with 
him in the act, or even against her will. 

If that be so, the meaning to be at- 
tached to the expression prathigraliitri 
ydiiiatcL in placitas *50 and 17 refer- 
red to, is not its literal meaning of **re- 
ceiving mother” but ‘ adopted mother.” 

In fact, that (adopted mother) is the 
rendering given by many learned trans- 
lators of this expression. This would 
be made clear when it is noted that 
even with reference to an adoption 
made by a widow to her husband, the 


husband^ is spoken of as **prathigrahi- 

tru. ^ See Dattaka Mimamsa S. 6 
placitum -19 : ‘ * 

or peculiar branch of the Vedas is 
that of the adopter only (Prathigrahitbureva).” 

It may be stated that Dattaka 
ALimarnsa does not permit adoption by 
a widow, hut similar expressions are 
used in Dattaka Chandrika also, which 
permits adoption by a widow, and the 
husband to whom ^adoption is made by 
a widow is called “prathigrahitru”. The 
infeience sought to be drawn from the 
use of the word vrathigrahiiri ya 

viatlia hy the learned Advocate-Gene- 
ral is, in my opinion, not warranted. The 
expression seems only to mean “adop- 
tive mother and not the woman who 
actually received” the bov. 


The decision of the Privy Council in 
the L thumalai case (8) does not support 
the extreme contention urged on behalf 
of the appellants that the exj)ression in 
question means only the *‘receivin<’ 
mother.” The Pri vy:Council does not 
gi\e that meaning to the expression 
in that judgment. On the other hand, 
what they say is that various modes 
were open to the husband to indicate 
which of his wives was to be the adop- 
tive mother of the boy, and they state 
that to unite one wife with himself in 
adoption is one w^ay . Their Lordships 
do not say that it is only by receiving 
the boy at the ceremony of adoption 
that the particular wife of the adopter 
could become adoptive mother. In fact, 
they approve of the decision of the 
Bengal High Court in the case reported 
in I'CcisJic€sJiU7 2 c Debt v. Crf'cesh ClidnclcLr 
(10), where it was hold that 


the husband by the will and various acts was 
proved to have adopted Saroda as the son of his 
second wife INIonniohni and that consequently 

the plaintiff's claim as mother of the adopted 
son was invalid.” ^ 


‘ The test proposed before us of “receiv- 
ing the boy was not laid down as the 
only test to be applied, — either in Kd- 
sheeshuru Debt v. Greesh Chanddr (lO) or 
the L tliunialdi case (S). Itw’as open to 
the husband to indicate wPicb of his 
wives w’as to be the adoptive mother; 
that paroicular wife need not necessarily 
ha^ e been piesent at the ceremonv; for 
\ aiious reason b bhe mignt not have been 
able to be present at the function. Nor 
is it necessary for her to actually re- 
cei\ 6 the boy at the time to beconae his 
adoptive mother. Of coui'se if a hus 
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'banrl actually joins one wife with him, 
to the exclusion of others, in the actual 
act of adoption, then that is certainly 
one HiOde of indicating the adoptive 
mother; hut certainly there could he 
other modes of bringing about that re- 
sult, as is clear from the decision of the 
Pr ivy Cuncil 

No doubt, Sarkar Sastri in his book 
on adoption seems to support the view 
put forward by the learned Advocate- 
General though there are other passages 
in his book which would seem to indi- 
cate the other way. But on the parti- 
cular question before us two other 
learned authors have held views con- 
trary to that of Sarkar Sastri: See 
Bactacharya's Hindu Law, 2nd ILln. 
lol, (-ird Edn , Vol. I, p. 357) where the 

learned author remarks as follows: 

“There no text to render the consent of the 
\vife ah-;olutely necessary for the validity of an 
adoption made by a male. The sanction of the 
■‘husband makes the son adopted by a female the 
son of the husband aho. Dattaka Mimam--a, S. 1, 
placitas 21 and 22. Hut in the case of an ad- 
option by the husband, the child taken becomes, 
by his act. the son of his v- ifo also, except when 
the ceremony is pei formed in conjunction with 
.another wife. 

Nanda Band it a says : 

“ The forefathers of the mother that accepts 
in adoption are also the onlv maternal grand- 
sires of son.•^ given and the rest ; D.ittaka 
Mimamsa S. G, placiUim 50. In this passage, 
the word eh,i (only) meant to exclude the 
paternal ancestors of the natural mother. But 
,'it can be taken aHo to exclude the paternal 
ancestors of the adoptive mother’s co-wives.” 

Dr. Gooroodass Banerjee also seems to 
take the same view as Battacharya : see 
pp. 129 and 35G of Edn. 2 of Banerjee, 
J.’s Hindu Law of Marriage and Stri- 
dhana, and at p. 3<1 of Ldn. 3 : 

” An .idopted son may become afiiliated to a 
woman either I'V being taken in adoption by her 
husband in association with her ; or by being 
taken bv the husband alone, the child never- 
theless becoming a child of the wife according 
to the re.i>ou stated in the Lattaka ^rimami“a ih 
the pas.'^age (|Uoted above . b. 1 placitum 22. 

The decision of this Court in the 
Uthuvia’ai case (S) which was confirmed 
by the Privy Council in the case re- 
ported Annavurni Nacliier v. Forbes (8) 
also supports the respondent’s conten- 
tion. Best, J., says as follows in the 
course of his judgment, at p. 281 (of 18 
MaJ) : 

“The rule enunciated in Dattaka Mimamsa G, 
V. 50 and Dattaka Chandrika 3, V. 17, to the 
clTect that the ‘forefathers of the adoptive 
mother only are also iho maternal grandsires 
of the sons given’ diticrentiates between the ad- 
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optive and natural mothers, and not between an 
adoptive mother who actually joins in the cere- 
mony of adoption and her co-wives.” 

Shephard, J., in the course of his 
judgment in the same case observes at 
p.^ 283 as follows : 

“It was conceded by !Mr.Bhashyam Ayyangar, 
and there can be no doubt that the act of ad- 
option inasmuch as it concerns the husband 
alone may be performed independently of his 
wife. Her consent is unnecessary. Nevertheless 
she. if she is the only wife, 'undoubtedly comes 
to be regarded as mother of the adopted son and 
her parents come to be regarded as his maternal 
grand-parents. (Dattaka Mimamsa S. C, V. 50). 
To those parents of the adoptive mother he pre- 
sents oblations. Generally, his position in the 
family is assimilated to that of a natural born 
son. In the case supposed, that of an adoptive 
father with one wife, the law itself designates 
the adoptive mother and no difficulty arises.” 

These observations help the respon- 
dent’s contention. With reference to 
the use of the expression “adopted 
mother” in the texts, this is what 
Shephard, J., says : 

“ The expression ‘adoptive mother’ used in 
the verses cited above from Dattaka Chandrika 
and Dattaka Mimamsa is not used in reference 
to the case of several mothers; and evidently no 
distinction is intended to be drawn between the 
wife who has taken part in receiving the child 
and any other wife.” 

Again at p. 2S7 (of IS Mad.) the 
learned Judge says : 

” The institution of adoption requires that 
the son adopted should be deemed the son of 
the person who has taken him. It is only con- 
si.stent with this thcorv that the wife of the 
adoptive father, if there happens to bo one, 
should also be deemed the mother of the boy. 
But in the case of Ecvcral wive.^, the theory does 
not require that they all should bo deemed to 
be his mothers . . . NVe are invited to consider 
the case in which a husband has made an ad- 
option indepoudoutly of both his wives and to 
answer the question which would then nri-e. 
The case is not one which is likely to happen, 
and it seems to me sufficient to say that, because 
a certain mode of designating the adoptive 
mother fails, it does not follow that no other 
exists.” 

Because an adopted son could not have 
an adoptive mother in the case of adop- 
tion by a bachelor, it does not tollow 
that he should have no adoptive mother 
w’hen a widower who married only once 
makes an adoption. From what has 
been said above, it would seem that the 
only wife of the adopter would bo the 
mother of the adopted son rather than 
the adopted son should not have any 
mother in his adopted family. The argu- 
ment based on the translation ‘receiving 
mother’, is, to say the least, inconclu- 
sive, and whatever assistance might bo 
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•derived from the circumstance that one 
of several wives joined with the adopter 
in the actual act of adoption, or received 
the boy in adoption, in deciding which 
•of several co-wives should be taken to be 
the mother of the adopted son in such 
cases, no such difficulty arises in a case 
ike the present, namely the adoption ' 
by a widower who married only once. 
In the case of plurality of wives, several 
tests have been indicated to find out 
•the intention of the husband as to which 
of the wives should be the mother of 
the adopted son. In the absence of any 
indication by the husband himself, just 
as associating one wife with him in the 
act of adoption or otherwise declaring 
who is to be the mother, it may be that 
the seniormost wife, Dharmapathni might 
be held to be the mother. If some wives 
be dead but others living, other circum- 
stances might have to be considered. We 
bave not to decide those cases on the 
present occasion. But the circumstances 
that there may be difficulties in other 
■cases^ is no ground by itself for holding 
that in a case like the one before us, 
the adopted son should have no adoptive 
mother at all. Then it was said that adop- 
tion itself is a fiction, opposed to facts 
and nature, and that the respondent’s 
arguments would introduce a fiction on 
a fiction. I am unable to agree with 
this contention. The question is what 
exactly is the fiction with reference 
to an adoption, its exact extent and in- 
cidence; while the exact extent of the 
fiction has to oe considered in such cases, 

I do not see how “a fiction on a fiction”* 
is introduced here. As regards the cases 
^quoted, no case dissenting from the de- 
cision of this Court reported in Sunda- 
ramma v. Venkata Suhbier (l) has been 
cited to us. In Gunamani Dasi v. Dehi 
Wrosanna Roy (ll), Shamsul Huda, J., 
observed at p. 1041 {of 23 G, W. Nj as 
follows: 

It is nob necessary in this case to consider the 
Bflect of an adoption by a husband alone with- 
•out the concurrence of any of his wives. I feel 
no doubt that in this case, the adoption ivas 

both by Durgadass and Gunamani. At the time 
the ad<^tion Annapurnamma’s mother was 
dead but Gunamani was alive, and it is only 

natural to suppose that she did take part in the 
adoption. * ^ 

On those facts no exception could be 
taken to that decision. Narain Rat v. 
Gopal Das (17) refers to a case where the 
wife of the adopter did not consent to 
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the adoption, and the question vsras whe- 
ther she could, be taken to be the adoptive 
mother of the boy. It was admitted that 
the adoption was valid. The question 
18 not discussed whether any consent on 
the part of the adopter’s wife is neces- 
sary at all in law, to validate an adop- 
tion. 

The case before us is not the case 
of a wife who objected to the adoption, 
and it is not necessary to say more about 
that case. Cases might arise where 
a person having married only once, he 
and his wife were anxious to have a par- 
ticular boy adopted, an.d before effect 
could be given to the same, the wife 
died. The husband, to give effect, so to 
speak, to the last wishes of his wife, and 
also from pious motives, makes an adop- 
tion. There does not seem to be any- 
thing against the position that, in those 
circumstances, she should be taken to be 
the mother of the adopted son, I may 
state that in my experience I have come 
across instances (rare no doubt) in which 
a woman in the position of Kothai Am- 
mal in the present case has been treated 
as the adoptive mother, and transac- 
tions entered into on that basis. I am 
not of course saying that that should be 
taken by itself in any way to be conclu- 
sive of the question of law that has to 
be decided in the present case. 

The article in Annapurni Nachiar v. 
Forbes (8) by one who signed as “juris- 
prudence” but whose identity is well- 
known and who was a very learned and 
acute lawyer and afterwards a Judge of 
this High Court, was read in extenso by 
the^ learned Advocate-General, as ex- 
plaining his line of argument in this 
case. The weight due to the opinion on 
a legal question of this kind, of such a 
learned lawyer, would undoubtedly be 
very great; but it is very probable 
that the case, Annapurni Nachier v. 
Forbes (8), only published in the form 
of an article a memorandum of argu- 
ments prepared by that learned lawyer 
for use of respondents’ counsel in Eng- 
land in connexion with the hearing of the 
Uthumalais case (8). The article itself 
contains ample indications of the occa- 
sion for preparing it. ^ The expressions, 

^ the opposite view,” “our contention,” 
the question now at issue,” etc., would 
seem to indicate the purpose for which 
the memorandum of arguments was pre- 
pared. 
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The Privy Council gave its decision in 
Tilly JB9U, and the memorandum was evi- 
dently pnldished as an article in 9 
3/. L. J., Aima ; umi Nachier x.Forles (8), 
in its issue of ^luly 1899, for the learning 
it discloses after the decision of the case 
by tlie Privy Council. Moreover, the 
article does not hear the name of the 
writer. These circumstances have to be 
kept in view in giving duo weight to the 
positions taken up in the article. So far 
as theoretical arguments are concerned, 
weight should undoubtedly be attached 
to the considerations mentioned in the 
aiticle. But one should not forget that 
there are no clear indications therein 
that they represent the real opinion of 
the learned writer on the points dealt 
with in the memorandum. I made 
these remarks because the article in 
Anna}mrni Nachier v. Forbes (8), w'as 
read to us in extenso as representing 
arguments which the learned Advocate- 
General wanted to advance himself in 
support of his position in the present 
case, and the article has also been re- 
ferred to in tlie judgment in Sv.yida- 
ramma v. Venkata Snbbier (l). Even in 
this article it is stated at p. 231 {of 
9 M. L. J.) as follows: 

“If ho had an only wife and she did not join 
in the adoption, she no doubt, would, notwith- 
standing that she did not join in the act of ad- 
option, become the mother of the adopted son 
and entitled to succeed as such: vide Dattataka 
ISIimamsa, S. 1, verso 22.“ 

This is contrary to the decision in 
Dehi Prasanna Iioy v. Ilarendra Nath 
(17). So far as the point for the decision 
in the present case is concerned, it 
would seem that the view expressed 
therein is in favour of the present res- 
pondent’s contention in the case before 
us, and Phillips, J., took it to be so. The 
article is concerned mainly with cases 
where there are plurality of wives, and 
directly with a case where the adopter 
associated himself with one of his wives 
in the act of adoption as was the case in 
the Utlinmalai case. 

Having regard to the decisions of 
Courts, an adopted son should be trea- 
ted as much as possible, as similar^ to a 
natural born son so far as the family in 
which ho is adopted is concerned (subject 
to such distinctions with reference to 
quantum of share, otc., specified in Hindu 
law texts), and the adopted son’s right to 
succeed both lineally and collaterally 
with rotoienco to his adoptive father’s 


and mother’s lines are concerned have* 
been established ; the diflQculty to find> 
an adoptive mother w’hen a bachelor 
makes an adoption does not present it- 
self in the case cf an adoption made by 
a widower who married only once. 

Having regard to the position of a 
Hindu wife with reference to an adop- 
tion by her husband, it is clear that her 
consent is not necessary to validate the 
adoption, and even in spite of her ex- 
press dissent an adoption by the hus- 
band would be perfectly valid. The 
main arguments advanced by the ap- 
pellants, based upon the meaning of the 
expression “ Pratlugrahitriya Alatlia*' 
that receiving mother only would be the 
mother of the adopted son, is not, in 
my opinion, tenable. The context in 
the texts as w'ell as other portions where 
the same expression occurs in the books 
make it reasonably clear that before thO' 
wife of an adopter could become the« 
adoptive mother of the boy, it is not 
necessary that she should in fact have* 
joined with the husband and received 
the boy in adoption. Whatever difidcul- 
ties might arise in cases of plurality of 
wives, and whatever might be the tests- 
that will have to be applied to solve the 
question in such cases, it seems to mo* 
that the solution is comparatively easy 
and more or less a natural one in the* 
present case. Two learned Judges of 
this Court (Phillips and Madhavan- 
Nair, JJ.), have decided this very ques- 
tion in favour of the respondent’s con- 
tention, and I am not satisded from the* 
arguments advanced before us by the^ 
learned Advocate-General that the deci- 
sion of these two learned Judges is open- 
to question. Tn my opinion, the deci- 
sion in J. L. E, 49 Mad. 941 lays down, 
the law correctly, and the second appeal 
should be dismissed with costs. 

Cornish, J.—l agree. The appellant’s^ 
case mainly rests upon the construction' 
put by Gopal Chander Sarkar Sastri on 
the words in Nanda Pandita’s Dattakfv. 
^limamsa translated “adoptive mother.” 
If that foundation is not a sound one, I 
think that tho appellant’s case must 
fail. Admitting that the words adop- 
tive mother” may equally bo rendered 
“adopting mother”, or more literally,, 
“ receiving mother”, it is a wide jump 
therelrom to the conclusion that a wife 
who has not joined with her husband in 
the adoption cannot bo deemed to bo 
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the adortive mother of the boy, with 
the consequence that he has no mater- 
nal ancestors in his adoptive family. 
Sarkar himself puts forward his view 
rather as a theory than as a definite 
opinion. In his Tagore Lectures on the 
Law of Adoption he says (p. 214) : 

Although Nanrla Pandita appears to intimate 
that a boy ?o adopted (i. e., by the husband 
alone) becomes also a son to the wife, yet it must 
not be supposed that a son adopted without the 
concurrence, or against the will, of the wife 

acquires all the rights of a son to her 

In order that afhliation may be complete, it ap- 
pears to be necessary that 'the wife should join 
in adopting a son.” 

This view, be ifc noted, is not stated 
to be in conformity with any custom or 
practice governing adoption or the adop- 
ted son 9 rights ; and no authority is 
cited in support of it. In Umcb Sankctr 
Moitro V. Kali Komid (5), Mitter, J., 
delivering the judgment of a Full Bench, 
concludes his examination of the pas- 
sages in Nanda Bandita by observing : 

The author here, quite irrespective of the 
chapter and verse of the Rishis whom he quo- 
tes, supports his position on general grounds, 
^nd says, that there s no difference between 

^ °Pted son and a legitimate son in respect 
of his relationship to his adoptive ‘father’s 
family etc., which words evidently, according to 

e author, indicate his (the adopted son’s) rela- 
tionship to the ancestors of his adoptive 
mother.” 

The position accepted by the Full 
Bench, without any qualification de- 
pending on the wife’s concurrence in an 
adoption made by her husband, was that 
adoption affiliates the adopted boy as 
completely as if he had been born in his 
adoptive family. It is settled, too, that 
an adoption by the husband without his 
wife s consent or concurrence is valid : 
seeMayne’s Hindu Law, Edn. 9th, p. 146 
and the judgment of Shephard, J., in 
Anna'p^^rni Nachiar v. Collector of Tin^ 
nevelly (9). In these circumstances, it 
must, I think, be said of Sarkar’s view 
that, while it provides counsel with 
valuable material for an argument, it is 
not shown to be so founded on principle 
or practice as would justify a Court in 

as law. If affiliation is 
independent of the wife’s consent to the 
adoption there seems no more reason for 
saying that relationship does not exist 
between the adopted son and the dece- 
ased wife of hi9 adoptive father when 
the adopter is a widower than for den^^- 
ing relationship between the adopted 
son and any other deceased member of 
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his adoptive family. It is true that only 
one wife of the adoptive father can fill 
the position of mother of the adopted 
: Nara^imha. Y. Parihasarathy (15). 
And a difficulty might possibly arise 
where the adoptive father has married 
two wives, and both have died before 
the adoption, in deciding which of them 
was the mother and which the step- 
mother of the adopted son. But the 
present case is not complicated by any 
question of that sort. 

P.R.S./v.S. Appeal dismissed. 
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Walsh, J. 

-R. M . P. R, M. M Subramaniam 
Chettiar — Petitioner. 

V. 

K, S, Suhbiah Ayya) — Opposite Party, 
Civil Eevn. Petn. No. 1416 of 1932, 
Decided on 14th December 1932, from 

order of Disfc. Judge, West Tanjore, D/- 
21st April 1932. 

(1^08), Ss. 148 and 151 and 
O. 41, R. 5 (3) 'Order of stay of delivery of 
possession conditional on payment of kist 
and rent by certain date is one under S. 151 
and S. 148 applies to such order. 

In an execution petition an order was passed 
staying delivery of possession conditional on the 
judgment-debtor paying the kist and rent by a 
certain date every year. Default was^made in the 

first year itself but the Court granted extension 
of time: 

Seld : that the order of stay was not under 
O. 41, R. 5 (3) but one under S. 151: that though 
the order was under S. 161 still it was one allow- 
ed by the Code and that S. Il8 applied by which 
extension of time could be given : AIR 1923 Mad 
164, Pitcher v. Hinds, (1879) 11 Ch D 905, 

DtsL; AIR 1925 Pat 153; AIR 1930 Pat 279 and 
AIR 1929 All 266, Ref, [P 664 C 1] 

S, Ramchandra Iyer — for Petitioner. 

K, S, Subbiah Ayyar — for Opposite 
Party. 

Judgment. — This is a revision petition 
against an order excusing delay and 
continuing stay in an execution petition. 
The plaintiff, the mortgagee, brought 
the suit against the lessee of the mort- 
gagor and obtained a decree to recover 
possession and mesne profits from the 
defendants. The defendant appealed 
and asked for stay of execution in I. A. 
No. 211 of 1931, on which the following 
order was passed: 

“There will be a stay of delivery of possession. 
Further determination of mesne profits up to the 
date of judgment will continue. The stay gran- 
ted is conditional’on the appellant paying the kist 
and the full rent of Rs. 3,250 less the kist to the 
respondent by the end of February each year. 
The first payment to be by February 1932.” 
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The rent was not paid by February 
1932 and an extension was asked for on 
which the District Judge passed the fol- 
lowing order : 

"In Amanatnllah Mian v. Ttaghunath Pra- 
sad (\) and Pearcy Lai v. Sita Ram (2) it is held 
that the Court has no jurisdiction to extend the 
time fixed in a decree. That has no reference to 
this petition. The lime was stated as the date 
on wliich it was expected that the harvest could 
lie disposed of. There is uothiuf,' to prevent 
extension of the time, and it is proper to extend 
it wliere cause is shown. The delay will be 
excused as the whole amount more or less, has 
been deposited and the stay will be continued. 
No costs." 

The contention before nae is that the 
Court had no power to extend the time. 
I agree that this order was not under 

0. 41, R. 5 (3) and that it must he con- 
sidered as an order passed under S. 151. 
From this it is argued that S. 148 by 
which the Court can grant an extension 
is not applicable. Hamidur Rahman v. 
Shahanand Das (3), the decision of a 
single Judge, is quoted in this con- 
nexion. In that case an appeal had 
been filed by the judgment-debtor 
against an order refusing to set aside a 
a sale under 0. 21, R. 90. The Court 
allowed it with the following express 
condition : 

‘‘that the appellant do pay to the contesting op* 
posite party respondents a sum of Ks. 60 as costs 
within a week; in default therein, the appeal 
shall stand dismissed without reference to this 
Court." 

There is no difficulty whatever in the 
decision looking to the terms of the 
order. But with respect I am unable 
to agree with one of the grounds stated 
as follows: 

"Now the doing of the act in this case, namely 
paying the sum of Rs. 60 to the petitioner was 
not the doing of an act proscribed or allowed by 
the Code. In the circumstances S. 148 has no 
application whatever." 

The learned Judge had earlier expres- 
sed the opinion that it was a good and 
operative order. An action taken by a 
Court under S. 151 is no doubt correctly 
described as not one prescribed by the 
Code but to say that a good and opera- 
tive order under this section is not one 
jallowed by the Code appears to me to be 
a contradiction in terms. If the action of 
the Court is permissible under S. 151, 
and it is not disputed that it is so, then 
Fam unable to understand how the Court 
can be said to ^ an act which is not 

1 . " / IR 19:10 Pftt 279=120 I C 910. 

2. AIR 1929 All 200=118 I G 761. 

8. AIR 1926 Pat 163=80 I C 676. 


allowed. I therefore cannot accede to the, 
argument that S. 143 has no application. 
Apart from this argument there is noth- 
ing to support the petitioner’s conten- 
tion, As observed by the learned Dis- 
trict Judge this is not a case of altering 
the terms of the decree nor is the case 
like Pitcher v. Hinds (4) where one act 
had to be done before another could be 
performed. In this connexion Colliiison 
V. Je ffery {b) is relied on, but it is really 
against the petitioner. The order there 
was 

‘“in default of such lodgement within two 
months from the date of this order the action bo 
dismissed with co.sts." 

Yet Kekewich, J., said : 

"It appear- to me however that this action is 
not dead. It isi comatose; it is moribund; but a 
final stroke is required to effect death. That 
final stroke has not been delivered and therefore 
in my opinion the application is properly made 
and tbo order asked for may be granted." 

He also pointed out that : 

"there is another form of order available and 
appropriate where the Court thinks that severe 
terms should be imposed, namely that on failure 
to do certain acts within a specified time then 
‘the action do stand dismissed without further 
order." 

In this case no such words are in the 
order. That case is very much stronger 
than the present where there is no sort 
of order that the petition do stand dis- 
missed or that execution shall proceed 
in default of payment. Balhrishiia Aiyar 
V. Parvaihammal (6) is a case where 
there was an express direction to give 
security within specified time; other- 
wise the petition to stand dismissed 
with costs.” Three is a discussion there 
on the subject in which the Chancery 
case already quoted is alluded to. That 
whole discussion is based on the cate- 
gorical terms of the order and it would 
have been unnecessary, if the petitioner’s 
view is correct that the order automati- 
cally terminates in such a manner as to 
exclude extension although nothing of 
the sort appears in the order itself. The 
petition is dismissed with costs. 

P.R.S./k.S. Petition disjnissed, 

4 . (1879) 11 Oh D 906^ 

5. (18;iG) 1 Ch 644=65 L J Ch 375=74 L T 7S 
=44 W R 311. 

6 . AIR 1928 Mad 164=105 I 0 124. 
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A. I. R. 1933 Madras 565( 1)' 

Lakshmana Eao, J. 

Sakcila Ttattavi and others — Plaintiffs 
— Appellant. 

V. 

Pulilconda M usalayija and anotliei — 
Defendants — Ees pendents. 

Appeal No. 47 of 1929, Decided on 7th 
February 1933, against order of Dist. 
Judge, Guntur, D/- 16th April 1928. 

(a) Limitation Act (1908), S. 19— Inclusion 
of decree debt in insolvency petition by 
debtor amounts to acknowledgment. 

The inclusion of the decree-debt in the insol- 
vency petition which has to be signed by the 
insolvent amounts to an acknowledgment 
within the meaning of S. 19, Lim. Act: 36 1 C 
389, Ref;, [P 565 q 

(b) Limitation Act (1908), S. 19— Mention 
of decree debt in statement of insolvent 
amounts to implied admission that debt is 
subsisting. 


13th February 1924. The examination 
was for the purpose of ascertaining iiis 
assets and liabilities at the time and 
not on the date of the insolvency peti- 
tion and even otherwise, the reference 
to the decree debt without mentioning 
any payment towards its discharge 
amounts to an implied admission that 
the liability under the decree was then 
subsisting. In this view it was not dis- 
puted that the petition would be within 
time as against respondent 1 and 
the Older of the lower Courts cannot be 
upheld. It is therefore set aside and 
the petition is remanded to the Court of 
first instance for disposal on the merits 
as against respondent 1. Eespondent 1 
will pay the costs of the appellant in 
all the Courts and the appeal will stand 
dismissed with costs of respondent 2 


The mention of the decree debt in a state- 
ment by the debtor insolvent in an examination 
for> ascertaining his assets and liabilities 


against whom it was not pressed. 
P.R.S./k.S. Appeal dismissed. 


amounts to an implied admission • that the 
liability under the decree is subsisting even 
though there is no mention of anv pavment 
towards its discharge. [P 5u5 (J 2] 

Judgment. This appeal arises out of 
an application for execution and the sole 
question for determination is whether 
the^ execution petition is barred by 
limitation. The decree was passed on 
6th October 1920, and the petition was 
filed on l8th March 1926. Ordinarily 
therefore the petition would be barred 


A. I. R. 1933 Madras 565 (2) 

Walsh, J. 

(Vadrevu) Viswasiindara Eao Bahadur 
— Appellant. 

V. 

Balantrapu Pallamaraju — * Eespon- 
dent. 

Appeal No. 157 of 1929, Decided on 
6th March 1933, from appellate order of 
Sub- Judge, Amalapuram, D/- 7th March 
1929. 


by limitation, but the appellant relies 
on the inclusion of the decree debt by 
the judgment-debtor in his insolvency 
petition datsd 22nd October 1921, and 
his statement to the Official Eeceivers 
on 13th February 1924, wherein also 
this debt is mentioned. The inclusion 
of the decree debt in the insolvency 
petition which has to be signed by the 
insolvent amounts to an acknowledg- 
ment within the meaning of S. 19, 
Lim. Act : vide Kissendoss v. Khatau 
Makanjee Spinning, Weaving Co. Ltd. 
(l), and Ex. D-1, the true copy of the 
petition signed by the pleader, was ad- 
mitted in evidence without any objec- 
tion. The original petition must have 
been signed by the debtor and his 
pleader and the identity of ‘the decree 
debt mentioned therein cannot reason- 
ably be doubted. There was thus an 


(a) Hindu Law — Joint family consisting of 
father and son — Self-acquired property of 
— Onus of proving that it is thrown into 
conimon stock is on person who asserts it to 
be joint property — Admission by son in mort- 
gage deed that such property is in possession 
and enjoyment as of right by both father 
and son shifts onus on son to prove that such 
property is not thrown into common stock. 

If in a joint family consisting of father and 
son, the son has got self-acquired property, the 
onus of proving that such property is thrown 
into the common stock lies on the person who 
alleges such property to be part of joint family 
property ; but where the son himself admits in 
a mortgage deed that such property is in posses- 
sion and enjoyment as of right by both himself 
and his father and this admission is not ex- 
plained by him, the onus is shifted on to him 
to show that such property is not thrown into 
the common stock : 29 All. 244 and AIR 1917 
P. G. 12, Dist. [P 566 C 2] 

(b) Practice — Finding of fact though sup- 
ported by evidence will be interfered with 
in second appeal if arrived at on wrong viev/ 
of law. 


acknowledgment on 22nd October 1921, 
and the decree debt is mentioned in 
Ex. C, the statement of the insolvent on 

1. (1916) 36 I C389. 


The High Court will not interfere in second 
appeal with a finding of fact for which there is 
evidence j but where such finding is arrived at 
by the lower appellate Court on a wrong view of 
law the High Court will interfere. [P 668 C 1] 
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K. Kame<>wara Ban — for Appellant. 

K, Jiaina ni urUii — for Respondent. 

Juihjmoii. — The appellant got a decree 
against, the father of the respondent, 
lJuring execution proceedings the father 
died and the respondent was brought on 
record as his legal representative. He 
is his undivided son. When the appel- 
lant sought to bring certain properties 
to sale the son claimed that they were 
his self acquired properties and so not 
liable. The executing Court dismissed 
the claim, but it was allowed in appeal 
and this second appeal is preferred 
against that decision. 

Although the appellant asserted that 
the property was ancestral the evidence 
shows, and it is not disputed before me, 
that it originally belonged to the ma- 
ternal grandmother of the respondent 
who assigned it by Rx. A in 1911 to the 
respondent then a minor, with hisfather 
as guardian. But the appellant asserts 
that the property was thrown into the 
common stock by the respondent. The 
onus of proving this is, of course, on the 
appellant and he relies mainly on the 
mortgage, Kx. 1, dated 5th August 1921. 
By this mortgage the land in question 
together with ancestral property was 
jointly mortgaged to a third party by 
the respondent and his father. The 
respondent executed the deed as a major, 
lie describes himself as the undivided 
son of his father and says that on ac- 
count of “our necessity” 

“ Wo have borrowed of yon a sum of Rupees 
2100. Wo snail pay interest thoreon at As. 12 
per cent per mensem and wo shall pay the 
annual interest on this date every year etc.” 

Then wo come to tlie most important 
part, the description of the property 
mortgaged. First the ancestral property 
is doscrihod : 

“Wo have mortgagol to you under this deed 
the inam land acquir'd by our ancestors and 
which is in our possession and enjoyment as of 
right.” 

Then comes the description of the 

property now in dispute as follows : 

“and the iinmovai'lo property inclusive of the 
water sources, wells, tanks, etc., therein spoci* 
fiod in para, d hereunder and which devolved on 
1‘allamrajn of ns, through his maternal gr.ind- 
mother Vissaprag.ul.i ALchamm.i (raru, aud in 
which wo have rights of enjoyment.” 

Later on, alluding to both sots of pro- 
perties the executants say “ they are in 
possession and enjoyment as of right 
without any obstruction whatever.” No 
statements could bo more explicit and 


it cannot be said that there has been 
any confusion between the ancestral 
properties and tho'se of respondent’s ma- 
ternal grandmother, l>ecaus9 the docu 
ment goes out of its way to describeeach 
separately and states distinctly that in 
the latter also both the executants have 
rights of enjoyment. No explanation 
has been offered by the respondent in 
the box for these admissions, and the 
learned Sub-Judge has entirely over- 
looked the fact that, in the absence of 
any explanation, the onus of proof is at 
once shifted to the respondent. He 
merely says with regard to Ex. 1: 


“The lower Court relied whollv on Ex. 1 and 
on the fact that during the appellant’s minority 
his father managed the attached properties. But 
this is not sufiicient to draw the inferotice that 
the appellant converted his separate property 
into joint family property.” 

That conflicts with the principle laid 
down by the Privy Council in Chandra 
Kunwaiw , Chandra Narpat Singh (l) 
at 194. Theii Lordships say : 

“The learned Chief Ju stice in hi? judgment 
points out that the burden of proving that the 
adoption relied on took place rests on the de- 
fendant,” 


That is undoubtedly so, but it is diffi- 
cult to conceive bow she could as against 
Mukand Singh, prima facie at all events, 
discharge that burden more effectually 
than by proving his solemn statement 
under hand and seal that it did take 
place. The proof of the admission shifts 
the burden, because as against the party 
making it, as Baron Parke says in Slat- 

terie v. Poolcy (2) at p. G''9 : 

“Whit a party himself admits to bo true may 
reasonably be presumed to be so. No doubt in 
a case such as this where the defendant is not 
a party to the deeds and there is therefore no 
estoppel, the party making the admission may 
give evidence to rebut the presumption, but 
unless and until that is satisfactorily done, the 
fact admitted must be taken to bo established.” 

They quote from Tlearne v. liogers (3), 
at p. 586 the remark of Bayloy, J.: 

“The express admissions c a party are evi- 
dence and strong evidence against him.” 


The learned Sub-Judge goes on to give 
rtain reasons to explain these admis- 
Ris, reasons which are not given by 
e respondent hioiself whoso duty it 
IS to give them. He says: 

TIis age was given last year in his petition in 
) lojver Court as 25 years au(^injijs_^s^p; 
[7{i90li2) AU TS4 = 34 I A 27 = 4 A L J 
102 (PC). 

h (1840) 0 M ct W 631 = 1 H A W 16 — 10 
L J Ex 8=4 Jur 1038. 

3. (1829) 9 B & G 577=4 Man & Ry 486. 
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tion in his deposition as 28 years. He bad just 
•attained majority when Ex. 1 was executed.” 

Now if respondent was relying on his 
having only just attained majority to 
explain Ex. 1 it was for him to say so. 
He never put forward any such plea. 

All he says by way of explanation is: 

I do not lemember if may property was 
•separately described in the mortgage deed.” 

Even taking the facts relied on by the 
learned Sub-Judge as regards his age, 
what are they ? Ex. 1 is dated 5th 
August 1921. In a petition of 1928 res- 
pondent describes himself as 25, which 
no doubt w'ould make him only 18 at 
the time of Ex. 1 ; but in 1928 he des- 
cribed himself as 28 which W’ould make 
him 21 at the time of Ex. 1. Of what 
value are contradictory statements like 
these by the respondent himself as to 
his age at the time of Ex. 1 and why 
should one be relied on rather than the 
other ? Then the Court remarks that 

although Ex. 1 set out that the attached pro- 
perties were acquired by' him from his maternal 
grandmother it does not set out how his father 
along with him had a right to them.” 

He was living as an undivided son 
with his father in the same house and 
the father was managing the property. 
He was also the only son. There would 
be therefore nothing surprising in his 
throwing his properties into the joint 
family ; and when he distinctly says in 
Ex. 1 that they are owned jointly by 
himself and his father in their own 
J^’ight it is for him to explain this state- 
ment. The learned Subordinate Judge 
ds of course correct when he says that 
•the mere fact that the father was ma- 
naging the properties and enjoyir^g them 
jointly would not necessarily prove that 
they were thrown into the common 
stock, nor would respondent offering his 
own properties as security for the father’s 
'debt do so. But respondent has done 
far more than this. He has made the 
father’s debt his own, as the document 
•shows, and if he was merely offering his 
own properties for his father’s debt 
there was no reason at all why he should 
not have said so in Ex. 1. It did not in 
the least benefit his father that he should 
describe the property as belonging to 
both of them as of right. In this con- 
nexion, Mayne’s. Hindu Law, p. 272, is 
•quoted by the respondent’s learned ad- 
vocate. I do not think it helps him at 
all. Maynesays: 

“The question whether he has done so or not 


(i. e., thrown his property into the joint stock) 
is entirely’ one of fact to be decided in the light 
of all the circumstances of the case ; but a clear 
intention to waive his separate rights must bo 
estjiblished and will not he inferred from acts 

which may ha.ve been done merely from kindness 
or affection.” 

For this last statement Tjal I3ahadur 
V. KanlioAija hal (4) and Suraj Naraiii 
V. liatan Lai (5) are quoted. Tliose were 
both cases in which the property was 
actually held to have been thrown into 
the common stock except in the latter 
case a certain part of the property which 
the member bought in the name of 
his son-in-law, and they do not at all 
help the respondent. A ruling not avail- 
able, Jaixgi Nath v. Janlci Nath (6), 
was also mentioned which is quoted in 
Eamakrishna’s Hindu Law, Vol. I, p. 270. 
From the description of it in that book 
the th ree points which were held not 
enough to prove that the property bad 
been thrown into the common stock were: 

(1) joint registry in the revenue accounts; 

(2) association by the members with 
his brothers in suits relating to the pro- 
perty ; (3) payment out of income of the 
gifted property to his brothers. None 
of these things amount to what we have 
in this case a solemn declaration that 
the debt has been incurred jointly and 
that both the sets of properties which 
are being mortgaged are held jointly as 
of -right by the respondent and his 
father. The last matter relied on by 
the learned Sub-Judge consists of un- 
registered leases counter parts of Ex. B 
series in 1923 and 1924, which the res- 
pondent took of the property from ten- 
ants. The best evidence for these docu- 
ments, that of the tenants who executed 
them, has not been called and they are 
documents very easily got up. They may 
even be genuine, for they are executed 
two years after Ex. 1 and possibly in 
order to try^ and escape the implicp-tions 
of that document and to save the lands 
from being proceeded against for the 
father’s debts. Besides the respondent 
the only witness called to these leases 
says : 

‘‘Ido not know for how much rent Palla- 
ramaraju leased the lands. I do not know about 
the affairs of father and son.” 

This Court will not interfere in secon(q 
a ppeal with a finding of fact for whic h 

4. (1907) 29 All 244=34 I A 65 (P C). 

6. A I R 1917 P G 12=44 I A 201=40 All 159= 

20 O C 211 (P C)=40 1 G 988. 

6. (1905) 2 A L J 225. 
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there is evidence but it is clear in this case 
that the learned Sub Judge took a wrong 
view of the law in holding that Ex. 1 
did not shift the onus of proof on to the 
irespondent if not explained. There being 
•no explanation otTered of it the leases 
Ex. B are certiiinly not, under the cir- 
cumstances, siiflicient to discharge tlie 
onus now resting on the respondent nor 
is it in this light that the lower appel- 
late Court has viewed them, for it has 
stated by holding that Ex. 1 is insufTi- 
cient to discharge the onus resting on 
the appellant. It has also proceeded to 
give an explanation for Ex. 1 which it 
was for tlie respondent to give, and this 
explanation, so far as it rests on the 
respondent, having only just attained 
majority at the time of Ex. 1, is based 
on what one must call no evidence at 
all. I am of opinion therefore that this 
is a case where the lower appellate 
Court has gone wrong in its view of the 
law, and has also erred in setting up a 
defence for the respondent which it was 
for him to set up and which defence 
itself was not based on any evidence. 
The second appeal is therefore allowed 
with costs throughout and the order of 
the District Munsif dismissing the claim 
will be restored. 

P.R.S./k.S. Appeal allowed. 
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Pandalai, J. 

Thirnpathi Ayyaiicjai Defendant — 

Appellant. 

V. 

Ycgnammal — Plaintiff — Respondent. 

Appeal No. 193 of 1928, Decided on 
13th December 1932, against appellate 
order of Dist. Judge, Ramnad, D/- 25th 
February 1928. 

❖ (a) Civil P. C. (1908), S. 50 (1) and 
O. 21, R. 16 — Execution application against 
legal representative of judgment- debtor 
without prayer to add such legal represen- 
tative is valid. 

•' Tlic Civil J'rocediirc Codo cloc'? not contom- 
plato any syccifio appliration to bring on record 
the loc;al reprosontati vo of tbo juclgmont-dohtor 
thoiigli in ordinary practice such a prayer is 
usually added in an execution petition. Hence 
an application for execution against the legal re- 
presentative is valid and saves limitation even 
though it does not contain an express prayer 
for adding such legal roprosontativo : 31 Mad 

77 ; A I R 1925 Mad 70 and A I R 1932 Mad 
73. Ref. [P 608 C 2; P 669 C 1] 

(b) Limitation Act (1908), Art. 182(6) 
— Execution — Application returned for am- 
endment is sufficient to save limitation. 

An application Nvhich has been roturnod for 
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amendment, but not represented is sufficient tO’ 
save limitation : 20 I C 16; 35 I C 876 and 40 
Mad 949, Ref. [P 569 C 

C. S. Veiikatachari — for Appellant. 

A. V. Narayanasioami lye) — for Res- 
pondent. 

Judgment. — The legal representative 
of a deceased judgment- debtor whose 
plea of limitation against the execution 
of the decree by the legal representative- 
of the decree-holder has been rejected' 
by both the lower Courts urges the 
same plea in this second appeal. The 

dates are as follows ; 

28//i July 1921. — Decree for money in fa- 
vour of plaintiff against defendant 1. 

In 1922. — ]3oth the plaintiff and defendant 1 
died on dates not known. 

lOtlt July 1923. — E. P. No. 4C0 of 1923 by the 
widow of decreo’holder as legal representative of 
decree-holder prajing to add the name of the 
appellant as legal representative of the deceased 
judgment-debtor and praying for execution 
against him. The petitioner (respondent) was 
recorded as the legal representative of the de- 
cree-holder, but as the appellant could not be 
served though three notices were taken out, the 
petition was not pressed and eventually dis- 
missed on 2Gth November 1928. 

11th July 1926, — Another petition for oxecu* 
tion by respondent against appellant, but with- 
out an express prayer for adding the appellant as 
legal representative of the judgment-debtor. 
This petition was returned for supplying tho 
omission, but was not ropresonted. 

3rd August 1927. — Third execution petition- 
praying that petitioner (respondent) may bo 
added as legal representative of tho decree-hol- 
der, that tho appellant may bo added as legal 
representative of the judgment-debtor and that 
execution may issue by attachment and sale of 
the judgment-debtor’s properties.” 

Ifc will be noticed that the three execu- 
tion petitions are all successively withirt 
three years of the date of decree and of 
each other. [The amendment of 
Art. 182 (5),. by which the date of the- 
final order was substituted for the date- 
of the application came into force only 
on 1st January 1928.] If these were ap- 
plications made in accordance with law 
and to the proper Court, tho plea of 
limitation cannot stand. The appel- 
lant’s objection is that tho petition of 
17th July 192G, was not one in accord- 
ance with law because it did not con- 
tain an express prayer for adding the 
appellant as legal representative of the 
judgment-debtor. Tho answer to this, as 
the lower appellate Court has held, is 
that tho Civil Procedure Code does not. 
contemplate any specific application to 
bring oh record the legal representative 
of the judgment-debtor though in ordi-, 
nary practice such a prayer is usually 
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added in an execution petition. It was 
[probably this departure from practice 
'which caused the return of the petition 
of 17th July 1926. But this cannot 

affect the legal validity of the petition 

if such an express prayer is not neces- 
sary. S. 50 (1), Civil P. C., says that 
where the judgment-debtor dies before 
the decree has been fully satisfied, the 

holder of the decree may apply to the 
Court which passed it to execute the 
same against the legal representatives of 
the deceased. That was what was 
prayed by the petition of 17th July 1926. 
This corresponds to O. 21, K. 16, which 
contains the corresponding provision in 
the case of death of the decree-holder 
that the transferee (the legal represen- 
tative; may apply for execution of the 
'decree to the Court which passed it. 

^ that the petition 

ot 17th July 1926, was a valid execution ' 
pe ition in so far as it asked for execu- 
tion against the appellant though it did 
not expressly ask for his name being 
substituted. Eeference may be made 
to Magirisamy Naidu v. Venkatachala^ 
Vathi Ayyar(l)^ Palaniappa Chettiar y. 
u ramama Chettiar (2), and the recent 
ecisions in Venkataclialam Chetty v. 
Mamasioami Servai (3) and Venkata^ 
lakshmamma v. Seshagiri Bao (4). It has 
also been held that where an applica- 
tion has been returned for amendment, 
but not represented such applications 
would still be sufficient to save limita- 
tion: G, Seshayya v. Y, Venkatasuhhiah 
\^),Kamakshi Ammalv. Picliu Ayyar (6) 

Pillai V. Ganapathia (7). 
Ihe decision of the lower Courts was 

right and the appeal is dismissed with 
costs. 

- — Appeal di smissed. 
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{Pahkiri) Muhammad Bowthei — Peti- 
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V. 

Maideen Pichai Sahib — Docree-liolder 
— Eespondent. 

Appeal No. 130 of 1929, Decided on 
13tli March 1933. 


(a) Civil P. c (1908). S. 47-Party bound 
by decree applying to set it aside in execu- 

"i D “"der S. 47 and not 

Civil P. C. (1908), O. 21, R. 100. 

If a party bound by a decree peeks in execu- 
tion to have the decree set .aside his application 

can he i^f at all not under 0. 21. R. 100, but un- 

t"' LP 570 C 1] 

(b) Civil P C. (1908), O. 21, R, 100- 
rarty bound by mortgage decree cannot set 
up paramount title io execution — Mortgage. 

In a mortgage suit a defendant was impleaded 
as a puisne mortgagee. lie remained ex parte, 
i ecree was passed against him and be allowed 
he sale to take place. He in execution proceed - 
mgs came forward to object to the execution on 
the ground of a paramount title; 

HeW; that he could not be penr ittod to do so as 
the question did not relate to e.xecution dis- 
charge or satisfaction of decree, but went to the 
root of the decree itself which could not be al- 
lowed in execution. [p 570 C 1 2] 

S. Nagaraja Ayyar and J, B. Alwar 
Naidu—ioY Appellant. 

Srinivasa Ayyai for Eespon- 
dent. 

Judgment, The appellant is defen- 
dant 11 in the suit. The respondent is 
the plaintiff (decree-holder auction-pjur- 
chaser). The plaintiff had brought the 
suit on a mortgage. Defendant 11 was. 
impleaded as puisne mortgagee. A 
mortgage decree was passed. The pro- 
perty was purchased by the decree- 
holder and delivered over to him. De- 
fendant 11 put in an application saying 
that part of the property marked A. 
should not be delivered possession as he 
had certain rights in it. He was asked 
to define his rights properly by way of 
filing an affidavit, and he did so stating 
that he claimed both an easement right 
of way through portion A and also right 
in the portion Ex. A as cosharer with 
the mortgagors of the property. His. 
application was put in both under S 47 
and O. 21, E. 100, Civil P. C. The ap- 
plication was dismissed by both the 
Courts below. The present second ap- 
peal has been filed against these deci- 
sions. 

A preliminary point was taken that 
the petition was one under O. 21, E. 100, 
and not under S. 47 and so no first or 
second appeal lay. The appellant was 
a party to the suit and was bound by 
the decree and even a party who has 
been exonerated is a party to the suit 
for purposes of S. 47: Sivasamha Iyer 
V. Buppan Samhan (l), Appia Bukmani 
Amm al v. Narasimha Iyer (2) and Go- 

1. (1915) 32 1 0 769. 

2. A I R 1921 Mad 612=63 I C 730. 
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I'indciy 0 i ulu v . Chm )i o thci viJ>i , /I 1 Ti 1928 

d\l(vi 1270. Tlie question whether a 
‘[)n,rty hound hy a decree can seek in 
^execution to h"i-vc the decree set aside is 
a (liltercnt one from whether, if he does 
Imako such an application, it is to be 
'under O 21, R. K^O or under S. 17. I 
■consider that the only section undm* 
iwd'iich it can lie, if it lies at all, is S. 4/, 
ibut I a^ree with lower Courts that the 
Ipetition will not lie at all. Three cases 
have been quoted to rue, Sivascimbci 
Iyer v. Knppaii Savihon (1), Aj)pia 
PiUkmani v Is n rasi'rtihci Iyer (2) 

and A I ll 1928 d/a</ 1270, where parties 
to a decree had been allowed to put 
forward paramount title in execution 
proceedings, but in all those casss the 
parties had been exonerated and they 
were therefore not hound by the decree. 
Tn this case defendant 11 was impleaded 
as a puisne mortgagee. He remained 
ex parte. Decree was passed against 
him and he allowed the salo to take 
place. lie now comes forward to object 
to the execution on the ground of a 
paramount title. The question is who- 
(ther he can be permitted to do so. No 
'authority has been quoted to show that 
{such a thing can be I'ermitted. The 
published report in A I li 1928 Mad 
1270 does not disclose that the object- 
ing defendant had been exonerated, but 
upon calling for the records of the case 
I bnd that it is so. No douht the par- 
amount title set up by defendant 11 
is not an issue in the suit and the Court 
was not bound to adjudicate upon it in 
the suit if set up, but a decree has been 
passed against him in his capacity as 
puisne mortgagee. Several cases are 
•quoted for the respondent which show 
that a party bound by a decree cannot 
bo allowed to attack the decree in exe- 
cution proceedings on the ground of 
paramount title : SaJiu Naad KisJwre 
Y. Dhanpat Ihii (3), Khetrapal Suigh 
Hoy V. Shyavia Prosad Hannan (4) and 
Ham Charon Sahn v. Salik Ham Sahu (o). 
In the last case the leained Judges say 
at p. 221 (of 52 All): 

‘ It is cloar to us that S. 47, Civil P. C., has 
no application to tlio circniustauces of the case 
t)cforc us. '1 ho qiiotioii which arises hotwcon 
the parties to the suit- does not rehito to tho 
•execution, discluu ge or satisfaction of tho do- 
^reee, but is ono which, if decided in favour of 

' 8. A 1 U VX'2 All 4';)=133 I C 902. 

4. (19C5) Cal 205. 

6. A 1 R 1930 All 028=121 I 0 702=52 All 217. 


the plaintiff-appellant, strikes at the very root 
of the decree which the respondent is seeking to 
execute.” 

This is exactly the case here. As re- 
gards an exonerated defendant who is 
not bound by the decree it is perfectly 
clear that he can, if his interests are 
atTected by executing the decree against 
those who are bound hy it, ask the 
Court to hold that the decree shall not 
he executed against his interests; for a 
defendant bound by the decree to do so 
is to attack the decree itself. This is 
not a case where the properties sold are 
in excess of what the decree orders to 
be sold. Admittedly the properties which 
have been sold are the properties which 
have been ordered by the decree to be 
sold and the appellant’s attempt is to set 
aside that decree by which he is bourid 
by setting up his paramount title in 
execution proceedings. In my opinion 
the Courts below are right in holding 
that he cannot do so. In the result this 
appeal fails and is dismissed with costs. 

P.R.S./m.N. Appeal dismissed. 
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iFull Bench 

Ramesam, Aisa^^takuisiina Ayyar 
' AND COKNISH, JJ. 
il/. Paramasivan Pillai Appellant. 

V. 

.4. F. R. M. S. P. S, Ramasami Chet- 
liar — Respondent. 

Letters Patent Appeal No. 59 of 1932, 

Decided on 20th January 1933, against 

judgment of Pandalai, J., reported in 

A. J. R. 1933 Mad. 447.'^ 

(a) Civil P. C. (1908), o. 40. R. 1— 

Receiver can be appointed in suit by simple 
mortgagee. 

A simple mortgagee is not diseatitlsd to obtain 
tho appointment of a rcceivor if tho other cir- 
cumstances are such as to justify it merely on 
tho ground that no personal remedy subsists to 
proceed against the other properties of tho mort- 
gagor. Tho appointment of a receiver is only a 
mode of cxocuiion to bo used with caution and 
sound judicial discretion : .1. I. 
and A.I.n. mu'.it. 

from', Cn^f law dUciisted. U' 575 O 1; 1. 0 Ij 

(b) Letters Potent (Mad.), Cl. 15 — Ovil 
P. C. (1908), o. 43, R 1 Is) and O. 40, R. 1 
—Appeal under Cl. 15 lies from order of 
single Judge rejecting application under 

O. 40, R. 1. 

Tlic provision^! of Civil Proccduro Code do not 
control poclions of tho Letters I’fttont ai^ the 

provisions of the letters Patent prevatl , and 
therefore an appeal lies f.om Ibe judgment of a 
single .Indgoof the High Court dtsmtsstng an 

U.d„ O. <0, B. l: c.,. .. 

Side red. 
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K. V. Seslia Ayyangai — for Appellant. 

T. E. Ramahhadra Iyer — for Res- 
pondent. 

Ramesavi, J . — This is a Letters Pateni 
a;ppeal against the order of our brother 
Paudaiai, J., in Ramaswami Chettiar v. 
‘Paramasivan Pillai (l). When the ap- 
peal came on for admission before our 
brothers Reilly and Venkatasubba 
Rao, JJ., while admitting it they- di- 
Tected it to be posted before a Bench 
of three Judges on the ground that the 
appeal raised a very important question 
on which conflicting views were expres- 
sed. The facts of the case are as fol- 
lows : Defendant 1 executed a deed of 
TQortgage in favour of one Krishna Pillai 
-on 30bh May 1921 for Rs. 20,000. The 
present plaintiff is his brother, plaintiffs 
2 and 3 and defendant 7 are his ne- 
phews and plaintiff 4 is his grand- 
•nephew. Krishna Pillai died and in the 
‘family arrangement entered into after 
h’s death the mortgage document fell to 
the share of the plaintiffs and defend- 

-ant 7. Defendant 2 is the undivided 
brother of defendant 1. 

The property that was originally mort- 
gaged was the othi right in the suit 
properties created in favour of defend- 
-■ant 1 by one Dathaprakasam Pillai bub 
after the suit mortgage, i. e., on 28th 
’November 1928. defendants 1 and 2 pur- 
•chased the whole proprietary right in 
‘the properties. Defendant 3 is the son 
<of the purchaser of the properties from 
-defendants 1 and 2 un^er a sale deed 
■dated 23rd February 1929. Under the 
•sale deed he was directed to pay Rupees 
•24,500, towards the suit debt. He 
-offered to pay the said amount in com- 
plete discharge of the mortgage but the 
plaintiffs refused to accept it on the 
-ground that more was due to them with 
"the result that the amount remained 
unpaid. On 29th September 1930 a 
preliminary decree was passed in favour 
♦of the plaintiffs for Rs. 20,000 with in- 
terest at the rats of 13j % per annum 
from the date of the plaint which 
amounted to nearly Rs. 37.000. In 
August 1931 the plaintiff applied for the 
:appointment of a receiver of the suit 
properties on the ground that the pro- 
perties were scarcely enough for dis- 
charging the decree and that there was 
no other means of realising the decree 

.- amo unt. The Subordinate Judge passed 

1. A I R 1933 Mad 447=143 I~G6J6. 


an order holding that this was a fit case 
for the appointment of a receiver and 
directed the receiver to take possession 
of the properties from 1st November 
1931. There was an appeal bo the High 
Court by defendant 3 and it was fol- 
lowed by an application for the stay of 
the order of the Subordinate Judge. The 
order was stayed on the appellant giv- 
ing security. The matter came on be- 
fore our brother Pandalai, J., wdao re- 
versed the order of the Subordinate 
Judge on 21st September 1932. This 
Letters Latent appeal comes on before 
us in duo course. 

The Subordinate Judge found that 
after the purchase by defendant 3 noth- 
ing was paid to the plaintiffs. Ha dis- 
believed defendant 3’s story that the 
plaintiffs refused to receive the amount 
on account of dissensions among them- 
’selves. He observed that there was a 
prior application for the appointment 
of a receiver during the pendency of the 
suit and that ib-was dismissed, bub he 
thought that this circumstance did not 
matter as at the time of the present ap- 
plication a much larger amount was due 
to the plaintiffs than at the time of the 
earlier application. It also appeared 
that the value of the hypotheca was 
going down day by day. Defendant 3 
also relied on the fact that the plaintiffs 
gave up their right to get a personal 
decree against the mortgagors but the 
Subordinate Judge thought that that cir- 
cumstance did nob matter. On appeal 
our brother Pandalai, J., observed : 

“If this appeal depended on the above or simi- 
lar considerations which affect receiver applica- 
tions in ordinary simple mortgage suits, I should 
have no hesitation of confirming the order of the 
learned Judge.” 

He referred to KJnihsurat Koer v, 
Saroda Charan Gulia (2), and Ramesh. 
war Singh v. Chuni Lai Shah a (3), refer- 
red to with approval in Maharaja of 
Pithaimram v. Gokuldoss Goverdhan Doss 
(4). He finally concluded thus : 

“I am satisfied that the likelihood is that the 
property will not be enough for the mortgage 
debt and that the appellant realising this is 
trying to delay the realisation of the debt°as long 
as possible as it is profitable for him to do so. 

On the merits I am against the appellant.” 

Bub he thought he ought bo allow the 

appeal on the ground that the plaintiffs 

having given up their right to personal 

2. (1911) 12 I C 165. 

3. A I R 1920 Cal 545=47 Cal 418=56 I C S39 

4. A I R 1931 Mad 626 =. 54 Mad 565. 
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remedies a.qainsfc the mortgai^ors the ap- 
plication for the appointment of a re- 
ceiver amounted to an attempt to get 
through the machinery of receiver what 
they had given up. Me therefore al- 
lowed the appeal. ^Ir. Ramahhadra 
Ayyar for the respondenl took two pre- 
liminary objections to the hearing of 
this api)eal. First he relied on the fact 
that tlio property has since been brought 
to sale and purchased by the decree- 
holder and therefore this api)eal is in- 
fructuous and is merely academic. To 
this the appellant replies that the re- 
ceiver not having been allowed to take 
possession of the property in accordance 
with the order of the Subordinate Judge 
be is entitled to the profits of the pro- 
perty for the interval between the order 
of appointment and the purchase by him 
in auction, and if he succeeds in this ap- 
peal he can recover it by realising the* 
security furnished by defendant 3. There 
is no reply to this argument of the ap- 
pellant. And though it is a pity that 
this appeal which has taken consider- 
able time has to be heard solely for the 
purpose of settling the dispute about the 
profits for about a year, still we cannot 
refuse to hear the appeal as the learned 
dudges who referred the appeal observed 
that the point involved was an impor- 
tant one. 


Secondly Mr. Ramahhadra Ayyar con- 
tended that under 0. 43, R. 1, the order 
of Pandalai, J., was final and no Letters 
Patent appeal lay against hisorder. This 
question was the subject of considera- 
tion by several Judges of this Court 
under the old Code and though at one 
time a dilVorent rule prevailed ; vide : 
}'asi((Jcr(( r padijana v. Visvaraja Thir^ 
thasami (o), after the Full Bench deci- 
sion in Cliappan v. Kutti (6), 

which was a decision of six Judges and 

where all the prior cases w^ere consi- 

* 

dored and the later case Muthuvaien v. 
'Peri nasani i Iyer (7), the practice of this 
Court hasj boon uniformly to hold that 
the Civil Procedure Code does not con- 
trol the section of the Tjetters Patent. 
That principle has been applied in other 
decisions of this Court for example 
\J)]ia)iarajn v. Palakisoi das Molilal (8). 


5. (1807) 20 Mad ‘i07 = ;> I\[ L J 125. 

G. (1800) 22 I\Iad GS=8 M L J 281 (F B). 

7. (1008) 18 M L J 407. 

8. A I R 1020 Mad Gil = 52 'SUid 5G3 = IIG 

I C 343 (FB). 


It is true that the Allahabad High Court 
has been always following a different 
rule under the new Code and under the- 
old Code, but the practice of this Court 
has been different. There is nothing in 
the language of the new Code to show 
that the legislature intended to lay 
down a principle different from that in 
the old Code. The preliminary objections 
are overruled. 

Coming to the merits of the case, the 
earliest decision of this Court on this 
matter is that in Arunaclialavi Chettiar 
v. ManieJea Vo saga Dcsikar (9). The 
question was not-tSlaborately examined in 
that case. The matter next came up for 
discussion before Oldfield and Sadasiva 
Ayyar, JJ., in Venlcatarajagopala SuryOr 
How V. Basivi JReddy (10). Oldfield, J.,. 
referred to the English cases. He 
pointed out that in In re Pope, (H) it 
was said that a Court of equity would 
not grant a receiver where the party ap- 
plying had a legal right to possession: 
an equitable mortgagee could get a re- 
ceiver but a legal mortgagee could not 
before the Judicature Act. It would 
now seem that in England after the* 
Judicature Act even a legal mortgagee 
can get a receiver. He referred to some 
decisions under the Code of 1882 and 
distinguished them on that ground. 
The present O. 40, R. 1, uses language 
much wider than the language of the 
old Code, the words “just and conve- 
nient” being adopted from the Judica- 
ture Act. Then after referring to the 
case in Arunachalam Chettiar y, Maiiicka 
Vasaga Desikar (9) he relied on TTca- 
therall v. Eastern Mortgage Agency Co^ 
(12), The Eastern Mortgage and Agency 
Co. Ltd. V. BaJeea Khatum (13) and 
Khnhsnrat Koer v, Saroda Charan (2).. 
In the first two cases the Court held 
that default in payment of interest 
justified the appointment of a receiver. 
In Eastern Mortgage and Agency Co. 
Ltd. V. Rahca Khatum (13), the appoint- 
ment of a receiver was refused on the* 
ground that there was a decree for fore- 
closure, but the iCourt ’said that if 
it had been for sale and if it had 
been established that the security w’as^ 
not sufficient to_^t^tjsfy 

9. (1009) 3 I C487. 

10. AIR 1915 Mad 183=26 I 0 98G. 

11. (1886) 17 Q B D 743=55 L J Q B 622=34- 
W R G93=55 L T 369. 

12. (1911) 9 1 0 985. 

13. (1912) 17 I 0 202. 
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debt, a receiver would have been ap- 
pointed almost as a matter of course, 
•especially if there was default in pay- 
ment of interest. The other learned 
Judge (Sadasiva Ayyar, J.) held that as 
under that particular decree the right 
of the mortgagee to proceed against the 
other properties was harred, it was not 
a fit case for the appointment of a recei- 
ver for rents and profits. It does not 
•appear that the learned Judge meant to 
lay down any general rule of law that 
where a decree for sale has been obtained 
on a simple mortgage no receiver should 
be appointed or even where the personal 
remedy against the mortgagor did not 
•exist there should never be a receiver, 
^he learned Judge’s language seems to 
indicate that on the particular facts of 
that case he thought it was not a fit and 

proper case for the appointment of a re- 
ceiver. 

In the present case defendant 3 pur- 
chased the property with knowledge of 
the prior mortgage of the plaintiffs and 
•obviously it was intended that he should 
•discharge the mortgage debt due to 
them. Unfortunately there seems to 
have been a mistake in calculation be- 
cause the vendors said only Rs. 24,500 
was due and asked the vendee to pay 
4;he amount who offered only that 
amount, but it turned out that more was 
'due to the plaintiffs and if his purchase 
of the property was to completely enure 
to his benefit it was the vendee’s duty to 
^ay off the whole of the prior mortgage 
debt. An arithmetical error on the part 
of the vendor does not justify the debt 
toeing allowed to remain unpaid and from 
that date up to this the fact remains 
that not even interest was paid and the 
debt still remains unpaid. Under these 

circumstances t he mortgagees having pri- 
marily to look to the mortgage property 
^3 security and the mortgagors and de- 
fendant 3 having intended that defen- 
dant 3 should pay off the debt, it is 
futile to urge in this case that the 
mortgagees having given up their per- 
^onal remedy against the mortgagors 
that should be a circumstance against 
the appointment of a receiver. In my 
opinion that circumstance has no bear- 
ing on the question whether^a receiver 
should be appointed for the property 
now in the hands of defendant 3, he 
having undertaken the payment of the 
debt. 


In Ethirajulu CJietti v. Itajagopala 
Chari (14) the whole question was exam- 
ined by Kumaraswami Sastri, J., and 
the learned Judge came to the conclu- 
sion that a receiver could be appointed 
on the application of a simple mortgagee 
and^ all the earlier English and Indian 
decisions were elaborately discussed. In 
Maharaja of Pithapuravi v. Gokuldas 
Govardayi Das (4) this decision was fol- 
lowed by Madhavan Nair, J. It is true 
that Madhavan Nair, J.’s judgment is 
distinguishable as pointed out by 
Terrell, C, J., in NrisingJia Cha ran 
Nandy v. Dajniti Prasad (15). The 
actual question before him was not whe- 
ther a receiver should be appointed but 
a receiver having been previously ap- 
pointed at the instance of the mort- 
gagee the rents and profits should be 
applied for his benefit; but the fact still 
remains that the learned Judge agreed 
with the earlier decision of Kumaia;- 

swarai Sastri, J. In Rameshwar Singh 
V. Chuni Dal Shaha (3) also the same 
view^ was taken though that case may 
be distinguished just as the decision of 
Madhavan Nair, J., was distinguished 
on the ground that there was a prior 
order for the appointment of receiver. 

The decision in Khoo Joo Tin v. Ma 
Seiw (16) is also in favour of the same 
view, but as that decision is based upon 
an earlier ruling of the Burma Chief 
Court by which the learned Judges held 
ohemselves to be bound it is unnecessary 
to refer to it any further. The decision 
of our brothers Venkatasubba Rao and 
Reilly, JJ., Ponnu Ghettiav v. Samasiva 
Aiyyjar (17), in which some of these 
cases referred to was also a case where 
the appointment of a receiver had been 
previously obtained. Reilly, J., made 
observations in that judgment warning 
against the danger of relying on English 
decisions on mortgages and applying 
them to India. I agree that the Eng- 
lish decisions ought to be used with 
great caution. There are observations 
in that judgment to the effect that a 
simple mortgagee can obtain the appoint- 
ment of a receiver only in cases where 
the personal remedy subsists. The point 
did not arise in the case . Two deci- 

14. AIR 1929 Mad 138=116 I 0 244=52 Mad 
979. 

15. AIR 1932 Pat 360=142 I C 300. 

16. AIR 1923 Rang 176=110 IG 620=6 Rang 
261. ^ 

17. AIR 1933 Mad 293=141 I C 372. 
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sions which are opposed to series of 
ail tliori ties referred to above may now 
he meiitionerl. One is Gohind Bam v. 
Ju'ala Pershad (18), a decision of Sir 
Henry Richards, C. J., and Banerji, J. 
It was held that a simple mortgagee 
cannot obtain the appointment of a re- 
ceiver and that the mortgagor is entitled 
to remain in possession until tlie pro- 
perty was sold. The other is a recent 
decision of Terrell, C. J., and Fazl 
Ali, J., in iY riaivgha Charan Nandy v. 
Bajniti Prasad (15), already referred 
to. In the first of these cases the un- 
derlying idea was that the right to the 
appointment of a receiver depended on 
the right to obtain possession. Now 
it is true, as has been observed in some 
of those cases, the right of a simple 
mortgagee is primarily to proceed 
against the secured property and not 
against the other properties of the mort- 
gagor unless there is a personal remedy. 
If the personal remedy is lost there is 
no right to proceed against the other 
properties of the mortgagor. 

It is also true that a simple mort- 
gagee is not entitled to possession of the 
mortgage proj'orty as a mortgagee. But 
where a mortgagee seeks to obtain the 
appointment of a receiver he does not 
proceed against the other properties of 
the mortgagor but wants to proceed 
against the mortgage property itself. 
The underlying idea in the opposite 
view is that the profits of the property 
not being mortgaged the mortgagee is 
really trying to proceed against pro- 
perty other than the mortgage property. 
But if the idea is carefully examined it 
seems to me there is a fallacy. In the 
first place the mortgagee never seeks to 
obtain possession for himself. Second 
ly the attempt to place the pro- 
perty in the hands of the receiver is 
really proceeding against the property 
so as to utilize it for the discharge of 
the debt. Now profits of property are 
an accession to the property and pro- 
ceed out of *it. When the property is 
taken from the hands cof the mortgagor 
and placed in the hands of the receiver 
the receiver has to get it cultivated and 
derive income from it, and that income 
has to be utilized for the benefit of the 
mortgagee. It is not that the fruits 
of the mortgagor’s labour bestowed on 
his land is to he taken away from him. 

All 210=‘r3 1 C 633. 
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If the crops on the mortgage pro- 
perty were raised by him, it may be said’ 
that he is proceeding against property 
other than the mortgage property. But 
where tlie property itself is taken away 
from his hands and is kept in the re- 
ceiver s hands wdio ha^s to make arrange- 
ments for its being cultivated and ulti- 
mately get profits from it, the whole- 
proceeding is a proceeding against the- 
mortgage property. 

The matter can be looked at from 
another point of view. If a decree is* 
promptly passed and the property is* 
sold, the amount realised by the sale 
goes to the benefit of the mortgagee and 
from the time he receives the amount be- 
gets interest on it. But instead of the 
sale promptly following the suit if there- 
is delay, during all the time the sale is* 
delayed the mortgagor will be enjoying 
the profits of the property which w’ould 
have been enjoyed by the mortgagee in 
the shape of interest on the mortgage 
money if there had been an early sale- 
The profits of the property correspond 
to the interest on the money when once 
it is sold and converted into money, and 
wherever the mortgagor does not keep- 
down the interest, he is really enjoying 
the profits of the property which in one- 
sense represents the property which 
would have belonged to the mortgagee- 
but for the delay. Anyhow it is not 
correct to say where the attempt is to 
realize the debt secured out of the pro- 
fits of the property and appropriate it 
towards the moi tgage debt, it is the same 
as proceeding against other property. 
For these reasons I am not able to agree- 
with the decision in Govind Bam v. 
Jtvala Prasad (18). The reasoning of 
Terrell, C. J., in the Patna decision pro- 
ceeds on a somewhat different lino. His- 
judgment proceeds on the ground that 
an equitable mortgagee’s right to get a 
Receiver appointed was based on his 
right to be put by the Court into the 
position of a legal mortgagee. In the 
first plaoo the passages in Coot© on 
Mortgage where the position of an equi- 
table mortgagee is discussed show that 
unless there is an express covenant for 
getting possession under certain circum- 
stances the equitable mortgagee is not 
entitled to possession and it would not 
be correct to say that the English deci- 
sions allowing a receiver to be appointed 
in tho case of an equitable mortgage 
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'depended on big right to possession. On 
the other hand, the oi^servatrons in In 
re Pope (llj show that the appointment 
of a receiver in the case of an equitable 
mortgage was based on just the opposite 
ground. It is becau?e an equitable mort- 
gagee is not entitled to possession it was 
said that a receiver should be appointed 
and it was refused in the case of a legal 
mortgage. Whatever may be the posi- 
tion of an equitable mortgagee under 
English law, an equitable mortgagee 
under Indian law is merely a creature 
of the Transfer of Property Act. Under 
the Transfer of Property Act an equita- 
ble mortgagee has no right to possession. 
His only right is to obtain a decree for 
sale. I am not aware of any decision 
where it has been held that an equi- 
table mortgagee is entitled to ask and 
demand possession of the mortgage pro- 
perty. I am therefore unable to concur 
with the statement of Terrell, C. J. : 

The same difference therefore between a 
simple mortgagee under Indian law and a legal 
rnortgagee under English law exists between a 
simple mortgagee and an equitable mortgagee.” 

Far from there being such a difference 
at least in the matter of obtaining posses- 
sion, a simple mortgagee and an equi- 
table mortgagee seem to stand on the 
same footing. In both the mortgagee is 
not entitled to possession and' it is on 
the consideration that a mortgagor who 
continues to enjoy the property without 
paying down the interest from out of 
the profits of the property may be said 
to be from an equitable point of view 
committing a breach of his undertaking 
and where there are other circumstances 
such as the property being insufficient 
that Courts have to proceed to appoint 
receivers in the case of equitable mort- 
gages. The Madras and Calcutta cases 
appointing receivers in the case of 
equitable mortgages cannot be distin- 
guished on the ground suggested by 
Terrell, C. J. The other learned Judge, 
Fazl Ali, J., agrees with the conclusion 
and has based his reasons on the ground 
that the case .before him was not a fit 
one for the appointment of a receiver. 

He said nothing on the right of a simple 
mortgagee or an equitable mortgagee. 

For these reasons with great deference, 

I am unable to agree with the Allahabad 
and Patna decisions referred to above 
and agree with the large current of au- 
thority in favour of the appointment of 
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a receiver even in the case of a simple! 
mortgage. The decision in Sotrudiarla 
Gangarajn v. Ramcha):! ra ]h>o ihru 
(pj) IS a case where the Judges th(.imdit 
that, on tlie facts, it w.is not a case fcr 
the appointment of a receiver of pio- 
porty other than the mortgage property 
and lays no proposition of law. Of 
course I must not be understood as say. 
ing that a simple mortgagee is entitled 
to the appointment of a receiver as a 
matter of course. During the pendency 
of the suit there may be questions about 
the proof of the document itself and 
even after the decree the circumstances 
may not be such as to entitle him to 
such an appointment. Where interest- 
is allowed to accumulate into heavy 
arrears, and the security became in-- 
adequate thereby I should say that such 
a case may be a fit one for the appoint- 
ment of a receiver. Again v\here a 
defendant mortgagor or a purchaser 
from him undertakes to pay the interest- 
during the pendency of the suit and 
until the property is brought to sale, 
the appointment of a receiver ought to 
be refused. But where a person in the 
position of defendant 3 in this case has 
not paid any amount for several years 
towards the mortgage debt and where, 
as has been found by the Subordinate 
Judge and Pandalai. J., there are no 
merits in favour of the appellant, that 
would be a fit case for the appointment 
of a Receiver. 

The learned advocate for the respon- 
dent relied on a case in C.M.P. No. 13G2 
of 1932, decided on 29^/i Apr/Z 1932 (20), 
an interlocutory order of Curgenven, J. 
But that case merely illustrates what 
I said. - In that case the learned Judge 
directed that the interest should be 
paid regularly and observed that no 
Receiver should be appointed so long as 
that direction was obeyed. A decision 
of myself and Jackson, J., in Shri Devi 
Amma v. Valia Narayana (21) was re- 
ferred to as showing that a simple mort- 
gagee has no right to the appointment 
of a receiver. What we meant in that 
case was that he has no absolute right 
to insist on the appointment of a re- 
ceiver and not that if the circumstances 
were such the Court may net exercise 
the discretion in appointing a receiver. 

19. AIR 1926 Mad 797=96 I C 191. 

20. (1932) 62 M L J 35 (NRG). 

21. AIR 1929 Mad 20=114 I G S39. 
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0 simply decided in that case that no 
appeal lay and wo were trying to show 
that there was no hardship by so hold- 
ing. That case does not help the res- 
pondent. In my opinion a simple mort- 
gagee is not disentitled to obtain the 
appointment of a receiver if the other 
circumstances are such as to justify it 
merely on the ground that no personal 
remedy subsists to proceed against the 
other properties of the mortgagor. The 
appointment of a receiver is only a 
mode of execution (S. 51 of the Code) 
to be used, no doubt, with caution and 
sound judicial discretion. It was ordered 
by the Judicial Committee in a simple 
money decree, Periyav, Laksh- 

mindra (22), why should the. simple 
mortgagee be in a worse position than 
the holder of a money decree ? If it is 
said that he has taken property as secu- 
rity, what about the case when it has 
become insufficient ? I would therefore 
allow this appeal with costs before us 
and Pandalai, J. The costs will bo as- 
sessed on the amount of Rs. 1,600 (vide 
C. M. P. No. 31/33), i. e., ho will get 
minimum fee. 

Anantakrishna Ayyar, J. — This Letters 
Patent appeal has been preferred against 
the decision of Pandalai, J., in Rama- 
swami Chettiar v. Paramasivam Filial 
(l) in which, though the learned Judge 
held on the merits thali a case tor the 
.appointment of a Receiver had been 
made out, yet he reversed the order of 
the Subordinate Judge of Tuticorin ap- 
pointing a Heceiver in respect of the 
property which was the subject-matter 
of the mortgage suit, on the ground that 
the Court had no jurisdiction to appoint 
a Receiver since the plaintiff had given 
up right to personal relief against the 
mortgagor. (After stating facts, His Lord- 
ship proceeded). A preliminary objec- 
tion was taken by the learned ad- 
vocate for the respondent (defendant 3), 
that, having regard to the provisions 
of S. 104, Civil P. 0., no further ap- 
peal lay from the judgment of the 
learned Judge in an appeal .preferred 
under O. 43. R. 1, 01. (s). Civil P. 0. He 
argued that only one appeal lay against 
the order passed by the Subordinate 
Judge under O. 43, R. 1, 01. (s). Civil 
P. C., but that no further appeal lay 
from an order passed in such an appeal, 

22. AIR 1927 P C I C 545=64 I A 228 
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having regard to the provisions of , 
S. 104 (2), Civil P. C. The appeal before 
us was preferred under the provisions 

of S. 15, Letters Patent, of this High 
Court. 

The question whether an appeal lies 
under Cl. 15, Letters Patent, against the 
judgment of a single Judge of the High 
Court passed on an appsal preferred to 
the High Court under 0. 43, Civil P. 0,, 
(corresponding to S. 588 of the earlier 
Code) has been the subject of discussion 
in some cases in this Court. The deci- 
sion of Boddam and Bhashyam Ayyan- 
gar, JJ,, in Muthuvaien v, Periasami 
lycn (7) is directly against the conten- 
tion raised by the respondent before us. 
The learned Judges, after noticing the 
reasoning of the Full Bench of this High 
Court in the case reported in Chappan 
V. Moidin Kutti (6), and of the Privy 
Council decision in Hurrish Chunder 
Chowdhry v. Kalisunderi Dehi (23), and 
of the decision of a Bench of this Court 
in Sabapathi v. N arayanaswami (24) 
came to the conclusion that the provi- 
sions of the Letters Patent prevailed, 
and that an appeal lay from the judg- 
ment of one Judge of the High Court in 
such cases. It was remarked that the 
prohibition contained in the Civil Pro- 
cedure Code related only to the enter- 
tainment of a further appeal by another 
Court of a higher grade in such cases, 
and that the provisions of the Letters 
Patent conferring a right of appeal from 
the judgment of one Judge of the High 
Court to the same Court were not in any 
way interfered with by the provisions of 
the Civil Procedure Code. 

That view has been accepted all along 
in this Court, though the Allahabad 
High Court would seem to be ot a 
different opinion: Sri Kishen v. Ishri (25) 
and Piri Lai v. Madan Lai (26). See 
also the decision of the Full Bench in 
Dhanaraju v. Balakissen Das Motilal (8) 
where it was held that the procedure to 
be adopted by the High Court in the 
case of an equal division of opinion 
among the Judges of the High Court in 
an appeal preferred to it under the Civil 
Procedure Code is governed by the 
Letters Patent and not by the Civil 

Procedu re Cod e. 

23. (1889) 9 Cal 482=10 I A 4 (P 0). 

24. (1902) 25 Mad 655=11 M L J 346. 

26. (1892) 14 All 223=(189Q) AWN 73. 

26. (1917) 39 All 191=39 I C 460. 
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Having considered the provisions of 
S. 588 of the old Code on the one hand, 
and S. 104 and O. 43 of the present Code 
on the other, I do not think that there 
is any sufficient ground for holding that 
the decision in Muthuvien v. Periasami 
Iye7i (7) should not govern judgments 
■passed under the present Civil Procedure 
Code, by a learned Judge of this Court 
in an appeal preferred under 0. 43, Civil 
P. C. I have no hesitation in overruling 
the preliminary objection. The matter 
has been fully discussed in the decisions 
•already cited, and I do not propose to 
say anything more on the point. 

The substantial question in the appeal 
ds whether the Court has jurisdiction, in 
•a case where personal relief against the 
•mortgagor and his other properties has 
been given up by the mortgagee, to order 
the appointment of a receiver in the 
•suit of a simple mortgagee. The preli- 
minary decree passed by the lower Court 
on 29th September 1930 no doubt con- 
tains a statement that the mortgagees 
•bad given up their right to personal 
relief against the other properties of the 
mortgagor. The mortgage sued on is 
'dated 30th May 1924 and the suit was 
filed on 6th September 1929, i.e., within 
•six years from the date of the mortgage, 
and therefore it is rather difficult to 
•understand the circumstances under 
which the plaintiff’s pleader gave up the 
^plaintiff’s right to personal relief against 
the other properties of the mortgagor; 
hut, in the face of the statement, above 
referred to in the preliminary decree 
'dated 29th September 1930 passed in 
‘this case, we must take it that the 
recital in the decree is correct. The 
’Question therefore is whether the order 
passed by the Subordinate Judge ap- 
pointing a receiver over the mortgage 
properties was passed without jurisdic- 
•tion having regard to the fact that the 
plaintiffs had given up their right to 
personal relief against the mortgagors 
•and their other properties. 

It must be taken to be settled law in 
^this Court at present that though a 
simple mortgage does not carry with it 
^loht to possession and though a simple 
mortgagee’s remedy is only by way of 
sale of the mortgage property, yet the 
the Court has jurisdiction in a suit 

brought by a simple mortgagee to recover 

•money, to appoint a receiver in a proper 
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ease The decision of Kumaraswami 
oasti’iar, J,, in Etliirajulu Chctti v 
Rajagopa\ Chettiar (14), has made 
that position clear, after reviewing the 
eailier authorities on the point. The 
learned Judge noticed the provisions of 
0. 40, K. 1, Civil P. c., and also of 
S. 503 of the Code of 1882. The learned 
Judge came to the conclusion that whe- 
ther the mortgagee was or was not enti- 
tled to possession, he may invite the 
Court to appoint a receiver if the de- 
mands of justice require that the mort- 
gagor should be deprived of possession. 
While observing that it is impossible to 
lay down a hard and fast rule ©numcrpct- 
ing the circumstances under which alone 
the Court will appoint a receiver in 
respect of property subject to a simple 
mortgage, the learned Judge held that 
where on account of circumstances 
created either by the conduct of the 
mortgagor or connected with the state 
of the property, the mortgagee is likely 
to sustain losses not foreseen by him at 
the time he took the simple mortgage 
the Court will have jurisdiction to ap- 
point a receiver to take possession of the 
property for the benefit of the mort- 
gagee. 

In the case before the learned Judge 
the default of the mortgagor in pay- 
ing the interest and the fall in value 
of the mortgage property were taken by 
the learned Jndge to be facts consti- 
tuting it “just and reasonable” that a 
receiver should bo appointed. The deci- 
sion in Ethirajzilu ChetUj v. Eaja^ 
gopala Chettiar (14), has been followed 
in numerous cases in this Court, though 
the learned Judges have always made it 
clear that under the Indian law it is not 
one of the ordinary remedies of a simple 
mortgagee who has filed a suit on his 
mortgage to have a receiver appointed as 
a matter of course in respect of the mort- 
gage properties, but that the Court would 
appoint a receiver only in special circum- 
stances when it considered it “just and 
convenient” to do so. It is not neces- 
sary at present to refer to the earlier 
cases where the law to the same effect 
has been laid by Courts in India : see 
Ariinachalam Chettiar Y , Manioka Vasaga 
Desikar (9), Ghanashyam Misser v. Gc- 
binda Moni (27), Weatherall v. Eastern 
Mortgage Agency Co. (12), Bameslnoar 
Singh v. Chuni Lai Shaha(^), Mt.Khub- 
27. (1903) 7 C W N 452. 




578 Madras Paramasivan v. Ramasamy (FB) (Ananfcakrishna Ayyar, J.) ISSS' 


surat Kaur v. Saroda CJiaran Gnlia (2), 
The astern Agency Co. Ltd. v. liakea 
Kh o I nm (13) a ij d J a • K i ssa n Das Ga n ga- 
das V. Zen aha i (28). The wording of 
S. 503 of the Code of 1882 relating to 
the appointniont of a receiver were dif- 
ferent from the W'ording of O. 40, R. 1 
of the present Code. Under the present 
Code, the Court could appoint a receiver 
if it appears to it to be just and con- 
venient” to do so. No doubt, the Court 
could not order the removal from the 
possession or custody of property any 
l) 0 rson whom any party to the suit has 
not a present right so to remove. But 
the jurisdiction of the Court to appoint 
a receiver under the present Coda is very 
wide. That discretion, though very wide, 
should he exercised on well established 
principles of law and not simply accord- 
ing to the whim and caprice of indi- 
vidual Judges, 

In ray view the circumstance, that a 
simple mortgagee in India under the pro- 
visions of the Transfer of Property Act 
is nob entitled to possession of the mort- 
gage property even on default of pay- 
ment of the mortgage money, see the 
observations of Lord Hobhouse in Pap- 
amma llao v. Viva Pratapa H. V. Bama 
Chandra Bazu (29), at p. 254, to the 
effect that 

“if indeed the matter were new it might reason- 
ably be argued that the terms of simple mortgage 
justify usufructuary possession; but long prac- 
tice now embodied in a statute has settled that 
the remedy of the mortgagee is a judicial sale,” 

docs not necessitate the conclusion that 
the Court has no jurisdiction to appoint 
a receiver over the mortgage properties 
in a suit brought to enforce the simple 
mortgage, should it consider just and 
convenient to do. No doubt a simple 
mortgagee is not entitled to possession. 
His only right is to have a sale of the 
mortgage properties; but when the ob- 
ject of the suit is to have sale of the 
mortgage properties but owing to inevit- 
able delay in litigation the same could 
nob bo ordered at once, and the other 
circumstances such as those found in 
the present case exist, it does not 
follow that the Court could nob order 
the appointment of a receiver in such 
a case if it considered it just and pro- 
per to do so. It is only regarding the 
property whi^h was mortgaged to the 

•2S. (1890) 14 Bom 431. 
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plaintiff that the Court appoints a 
receiver in such a case. The circum- 
stance that the right of the mortgagee 
to have personal relief against the 
mortgagor and his other properties has- 
been given up or has become barred by 
limitation or does not exist in parti- 
cular cases is no ground, by itself to 
hold that the Court has no jurisdiction 
to appoint a receiver in such cases. The 
order appointing a receiver affects only 
the mortgage property 'which is the 
subject of the suit and not any other 
property of the mortgagor. The delay 
in litigation could not always be im- 
puted to the plaintiff; it is well known 
that defendants also in several cases 
contribute to the delay in the disposal 
of the suit. As a matter of fact in the 
present case it is found by the learned 
Judge of this Court and also by the Suh 
ordinate Judge that defendant 3 has 
allowed interest to accumulate and is 
only anxious to continue in possession 
for as long a period as possible with 
the sole view of enjoying the income of 
the properties thus causing prejudice to 
the plaintiffs. 

It is admitted that incase of waste, or 
destruction of the mortgage property, or 
when revenue or head-rent is nob paid,, 
the Court has jurisdiction to appoint a 
receiver over the mortgage property. 
But does this exhaust the jurisdiction 
of the Court to appoint a receiver in 
mortgage suits, though those would un- 
doubtedly be cases in which Courts 
would more readily appoint a receiver.? 
In discussing the question one must 
keep separate two questions: (l) Whe- 
ther the Court has jurisdiction; and (2) 
Whether the Court should in a particular 
case appoint a receiver in the exercise of 
its jurisdiction. Prima facie, if the 
Court could appoint a receiver over the 
mortgage property in some cases in a. 
suit on a simple mortgage it \yould 
surely indicate that the Court has juris- 
diction to appoint a receiver over the 
mortgage property as such; and the 
other question whether in a particular 
case it would make the order or nob 
would bo one dependent entirely on the 
particular circumstances of that case. 
We should not mix the two questions 
especially when one of them relies to 
the very existence of jurisdiction in 
such a suit in certain circumstances. As 

already stated, the question is not whe- 
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tber the plaintiff has a strict legal 
right to have a receiver appointed in 
such a case as the one before us. Even 
in a case where there was a specific 
agreement between parties that on the 
happening of a particular event, one of 
the parties was entitled to have a re- 
ceiver appointed, the Court held that it 
was entirely a matter of discretion with 
Courts whether a receiver should be 
appointed in any particular case or not. 
It therefore seems to me that it is at- 
tacking the problem from a wrong end 
to say that because a simple mortgagee 
is not entitled to possession therefore 
the Court has no jurisdiction to ap- 
point a receiver, that because right to 
personal relief is given up there- 
fore the Court has no jurisdiction to 
appoint a receiver in respect of the 
mortgage property. I agree with the 
learned Judges of this Court who have 
often remarked that in cases of mort- 
gages Courts in India should be very 
careful before implicitly following 
English decisions passed with reference 
to mortgage law in force in England. In 
England a simple mortgagee is entitled 
to take possession of the mortgage pro- 
perties on the mortgagor’s default to 
pay the mortgage debt at the stipulated 
period. Being in a position to take 
possession of the mortgage property, 
English Courts were reluctant at one 
stage to appoint a receiver at the in- 
stance of a simple mortgagee. As re- 
marked by Dr. Chose in his Law of Mort- 
gage in India, Edn. 4, Vol. 1, p. 590: 

“The position of a mortgagee in possession is so 
full of peril that no mortgagee, except under the 
strongest pressure, should assume possession, 
and certainly never when he could get a receiver, 
xfor by means of appointing a receiver, mort- 
gagees are able to obtain the advantages of 
possession without its drawbacks.” 

Under the Law of Property Act, 1925, 
a simple mortgagee could apply for ap- 
pointment of a receiver. An equitable 
tnoitgagee in England had always the 
right to apply for the appointment of 
a receiver as a matter of course The 
law in India is different. Whil^ it is 
open to the Courts in suits by simple 
mortgagees and as also in suits by 
equitable mortgagees, to appoint a re- 
ceiver over the mortgage property there 
is no such thing as a right on the part 
of the said mortgagees for the appoint- 
ment of a receiver in such cases. In 
India in such cases receivers are not 
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appointed as a matter of course. Even 
when the income, rent and profits of 
the property have been expressly in- 
cluded in a simple mortgage as security 
for the mortgage debt, the mortgagee is 
not entitled as of right to have a recei- 
ver appointed. The case will be the 
same when the right of personal relief 
against the mortgagor and his other 
property is still subsisting. Tlie ap- 
pointment of a receiver is not a matter 
of right on the part of the mortgagee. 
The above circumstances would ordi- 
narily work in favour of such appoint- 
m ent, in conjunction with the other 
facts of the case. Special circumstances 
have always to bo proved before the 
Court could come to the conclusion that 
it is just and convenient in that parti- 
cular case to have a receiver appointed 
over the mortgage properties, if on the 
other hand it is proved to the Court’s 
satisfaction that it is just and conve- 
nient to appoint a receiver, there is 
nothing in any provision of law to 
which our attention was d rawn, nor 
any decision binding on us that pre- 
vents the Court from making such an 
order. In the various cases decided by 
Courts in India referred to above I do 
not find any reference made to personal 
relief against the mortgagor being 
available as a necessary condition for 
such appointment. In Ponnu Cheiiiar 
V. Samhasiva Iyer (17) the learned 
Judges had not to decide and in fact did 
not decide that a receiver could be ap- 
pointed only when the personal remedy 
against the mortgagor was available and 
that is specially noted by one of the 
learned Judges. The only direct deci- 
sion of this Court on this point in 
which the question is discussed is that 
reported in Venkata PajagopaJa Surya 
Bow Bahadur v. Basivi Beddi (10). In 
that case, Oldfield, J., was of opinion 
that the Court has power to appoint a 
receiver of mortgage property where a 
decree for sale is passed on a simple 
mortgage though the personal remedy 
is barred by limitation. Sadasiva Iyer, 

J., on the other hand would seem to 
have been of a different opinion though 
at p. 463 that learned Judge says that 

“he has come to the conclusion that this is not 
a fit case for the appointnoent of a receiver.** 

The decision in Satrucharla Ganga^ 
raju V. Bamachandra Deo Garu (19) 
does not discuss the question of juris.. 
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diction of the Court; but having regard 
to the facts of that case the learned 
Judges 

“saw no reason to appoint a receiver for pro- 
perty which is not the subject-matter of the 
suit*' and “which descended to the mortgagor 
after the mortgage suit was filed ^as reversioner 
to the estate of a minor.*' 

The decision turned on the facts of 
the case only. The circumstance that 
the mortgagee’s right to proceed per- 
sonally and against the other proper- 
ties of the mortgagor is not available is 
in my opinion no bar to the Court ap- 
pointing a receiver over the mortgage 
property (as distinct from tlie non- 
mortgage property). Execution of such 
decrees could be stayed either by means 
of injunction issued in other suits or as 
a result of appeal. Though it is open 
to Courts in such cases to impose terms 
before granting injunction or staying 
execution prima facie the jurisdiction 
of the Court over tlie subject-matter of 
the litigation before it should not, ex- 
cept for cogent reasons, be held to have 
been taken away from it. Whether the 
mortgagee could proceed against the 
property of the mortgagor or not it is 
essential that the mortgagee should be 
protected in the manner of his proceed- 
ing against the very property mortgaged 
which is the subject-matter of the suit. 

I have already referred to the circum- 
stance that the mortgagee in the case 
of a simple mortgage in India is not 
entitled to possession of the mortgage 
property. It follows that the mortgagor 
could deal with the right to possession 
of such property even after creating a 
simple mortgage over the said property. 
Till a suit is instituted it would bo 
open ordinarily to the person who has 
acijuired right to possession of the pro- 
perty to appropriate the income of the 
mortgage projiorty for his sole benefit. 
That proposition is not disputed. 

But when a suit is instituted by a 
simple mortgagee for the sale of the 
mortgage property with a view to rea- 
lize the mortgage debt then the argu- 
ment relating to possession loses 
force. It cannot be denied that in a 
proper case it is open to the Court in 
execution of a mortgage decree to direct 
that instead of the mortgage property 
being sold at once a receiver should bo 
appointed to collect the rents and pro- 
fits of the mortgage property, so that if 


the decree amount could be paid within 
a reasonable time, the sale of the mort- 
gage property might be avoided. The 
argument urged on behalf of defendant 3 
in the present case would, if logically 
pressed, deprive the Court of jurisdic- 
tion to do 80 . I would therefore hesi- 
tate before accepting defendant 3’s con- 
tention which w^ould lead to such a re- 
sult. 

Again his contention, if logically ap- 
plied, would deprive the Court of juris- 
diction to appoint a receiver over the 
mortgage property by removing a person 
in the position of defendant 3 (a subse- 
quent purchaser of the equity of redemp- 
tion) from possession of the same, be- 
cause, oven if personal relief against the 
mortgagor bo available, it would be 
available only as against properties and 
rights that vested in the mortgagor on 
the date on which the receiver is ap- 
pointed and in a case wdiere the mort- 
gagor had already parted with (for value) 
his right to possession of the property in 
favour of a third person (like defen- 
dant 3 in this suit) the Court could not 
deal with the right to possession of the 
mortgage property which ex hypothesi 
had loft the mortgagor and passed to a 
third person in the position of defen- 
dant 3 before us. Defendant 3’s argu- 
ment based on the non-existence of right 
to personal relief against the mortgagor 
would seem logically to lead to the con- 
clusion that even when right to per- 
sonal relief subsists the Court would 
have no jurisdiction to appoint a recei- 
ver, since right to possession had passed 
to the purchaser of the equity of re- 
demption, and did not remain in the 
mortgagor on the date of the suit. The 
same argument of defendant 3 would 
also lead to the conclusion that, in such 
a case, a Court could not appoint a re- 
ceiver over the mortgage property, even 
by its decree in the suit. The argument, 
in my opinion, ignores the distinction 
between the mortgage property ^ and 
** non-mortgage property; the jurisdic- 
tion to appoint a receiver would always 
subsist in the case of mortgage property, 
the subject-matter of suit, whereas it 
would not exist with reference to non- 
mortgage property in a case where the 
personal remedy is not available. But 
when a similar argument was advanced 
before the very same learned 
Krishnan Fandalai, J., in C. -I. ‘UJ 
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of 1931 decided on 1st November 1932, 
that learned Judge (as I understand the 
judgment) overruled the contention and, 
in my opinion, rightly. The learned 
Judge observed that the act of the mort- 
gagor in selling the equity of redemption 
could not deprive the Court of its juris- 

icbion to appoint a receiver and that 
by transferring possession to a stranger 
a mortgagee could not be baftled. This 
last argument, in my view, really takes 
away the bottom from the respondent’s 
contention. 

It has been held that a Court has 
jurisdiction, in a suit filed by an equit- 
able mortgagee in India to recover 
money due on the equitable mortgage, 
to appoint a receiver over the mortgage 
property. An equitable mortgagee , in 
India has no right to possession of the 
mortgage property. If the Court has 
jurisdiction in the case of an equitable 
mortgage to appoint a receiver over the 
mortgage property it should surely have 
jurisdiction to appoint such a receiver 
in the suit of a simple mortgagee in 
India. The Court has complete juris- 
diction over the subject-matter of the 
suit and if the Court could sell the 
mortgage property it should also have 
jurisdiction to appoint a receiver over 
the same. In the circumstances, I think 
it is for defendant 3 to satisfy us that 
the Court has no jurisdiction to appoint 
a receiver in such a case. He has not 
only not satisfied me that it is so; but 
for reasons already given it seems to me 

that the Court has got jurisdiction in 
the matter. 

With great respect I am not able to 
agree wdth the observations of the 
learned Chief Justice of the Patna High 
Court in Nrisingha Charan v. Bajniti 
Frasacl, A I B 1932 Pat 360, regarding 
the rights of an equitable mortgagee in 
India to demand possession of the mort- 
gage property. In my opinion there is 
no difference in this respect between a 
simple mortgage and an equitable mort- 
gage in India and neither of the said 
mortgages carries with it any right to 
demand possession in India. The other 
learned Judge in the> Patna case did 
not discuss the question of law, but 
held on evidence that no case for * ap- 
pointment of a receiver had been made 
out in that case. In Ghose on Mort- 
gages, Edn. 3, p. 597 (Note 1) and 
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Edn. o, p. G32 (a), the learned author 
states as follows : 

“ It should be noticed that the Court may 
aj^point a receiver at the instance of ^.he mort- 
gagee where the action is for foreclosure or sale, 
if there is reason to suspect that the security is 
insufficient or if the interest is in arrear.” 

In Jaikissan Das Gangadas x, Zena- 

bai (28), a case decided under the Code 

af Civil Procedure of 1882, Sir Charles 

Sargent, Kt., C. J., and Telang, J., held 
that : 

“ The High Court possesses the same powers 
with regard to the appointment of a receiver as 
are possessed and exercised by the Courts in 
England under the Judicature Act.” 

The^ learned Judges observed that 
when it was just and convenient ” to 
do so, a receiver could be appointed by 
the Court. That was not the test laid 
down in S. 503 of the Code of 1882, but 
the learned Judges applied that test. 
Under the present Code of Civil Proce- 
dure, q. 10, R. 1, the test of " just and 
convenient ” has been expressly enact- 
ed for guidance in appointing receivers 
in suits. Therefore, the ruling in Jai^ 
kissan Das Gangadas v. Zenahai (28) is 
rather useful for decisions of cases that 
arise under the present Code of Civil 
Procedure. At p. 435, the learned 
Judges stated as follows : 

” Now in the present case, we think, it is 
just and convenient ’ that a receiver should 
be appointed. There are exceptional circum- 
stances here. The mortgage debt is for a very 
large amount. The value of the property is said 
to be insufficient to cover the debt, and there is 
a large sum owing for arrears of interest. It is, 
therefore a case in which a receiver is desirable 
and w’e think he ought to have been appointed 
by the decree made by the Court below.” 

Eor these reasons, I have come to the' 
conclusion that the Court has jurisdic- 
tion, in a proper case, to appoint a re- 
ceiver in respect of mortgage properties 
in a suit filed by a simple mortgagee to 
realize his debt from the mortgage pro- 
perties, and that appointment of recei- 
ver is only a mode of realizing such se-' 
curity in the case of a simple mortgage. 

As the learned Judge has agreed with 
the Subordinate Judge on the merits, 
that, if the Court has got jurisdiction in 
this matter, the order appointing recei- 
ver was justified by the circumstances, 
it follows that the Letters Patent ap- 
peal must he allowed and the decision 
of the Subordinate Judge restored with 
all costs in the High Court. 

Cornish^ J . In the determination of 
the question before us not much assis- 
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tpnce, I think, is- to he got from English 
rulo'^ :ui(l I'trecedents. The reasons for 
the iiil(3 for apijointing a receiver 
for tho l^cnoiit of a legal mortgagee or of 
an 0 (!iii table mortgagee in England (see 
Ilerr or Receivers, ])[). 32, 35 and Coote 
on r^loj tgago’s Vol. 2, p. 823) do not 
stand good for tb.o appointment of a re- 
ceiver in favour of an Indian simple 
mortgagee; but tliat argument does not 
exclude tlie ])ossil)ility of a I’eceiver be- 
ing appointed on behalf of a simple 
mortgagee. The povver in India to ap- 
point a receiver by way of execution is 
confci ied on the Courts by the Civil 
Ib'ocedure Code and it is a mistake, in 
my opinion, to treat it as if it must be 
dependent upon English equitable rules. 

Tlic remedy of tho simple mortgagee 
is a judicial sale of the mortgaged pro- 
perty : Papavima Uao v. Viva Pratapa 
H, T . liamcjiandra liazu (29). That is 
his legal remedy. In the absence of 
any clear rule to the contrary why is he 
not to be entitled to crave as auxiliary 
to his legal remedy the equitable remedy 
provided by 0. 40, R. 1, of the appoint- 
ment of alreceiver? O. 40, R. 1, is available 
unless we hold with the view taken in 
Makhan Lai v. Mnshtaq Alt (30) that 
O. 34 shuts out any recourse to 0.40, 
R. 1. But that ruling finds no support 
in any of the decisions of this High 
Court or in the Bengal and Bombay 
High Courts relating to tho appointment 
of a receiver in mortgage suits, and I 
am not prepared to follow it. 0. 40, 
R. 1, is expressed in general terms. It 
j 0 mj)OW 0 rB the Court to appoint a rocei- 
!ver of any property whenever it appears 
Ito tho Court to be just and convenient. 
'If the question liad to be decided siin- 
.ply on tho language of 0. 40, R. 1, I 
1 would say that if tho Court was satis- 
fied that justice and convenience re- 
itiuirod tho appointment of a receiver for 
tho bonclit of a simple mortgagee the 
rule was sufficiently wide to sanction 
itho ai)pointinont. There is a consider- 
able weight of authority on tho side of 
this intoriu’otation . Tho cases are sum- 
marised by Kiimaraswaiui Sastri, J., in 


P'Alurajnl't (licthj v. Iiujaijopala Chariar 
(14), and the conclusion he arrived at 
was that iu tho ease of a simple mort- 
gage, if the circumstances warranted it, 
tlio Court liad power to appoint a recei- 
ver. With that conclusion, I agree."- 
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Krishnan Pandalai^J., from whom this 
appeal comes appears to have been guid- 
ed in his decision very largely l)y the 
observations of Sadasiva Iyer, J., in 
^ enkata llaja Gopala Siinja Pow P^aha- 
(Jur V. hash i lleddi (lO). W ith cue de- 
ference, I think that what Sadasiva 
Iyer, J., said in that case was in favour 
of the Court s power to appoint a recei- 
ver, though in the praTicular circum. 
stances-he thought that a receiver siiould 
not bo appointed. He began by exp.^'es- 
sing the opinion that the existence of a 
light in the plaintiff to receive rents 
and profits was not an indispensable 
pre-requisite for the exercise of the 
Court’s power to appoint a receiver. 
That amounted to an opinion that the 
equitable remedy in favour of a simple 
mortgagee had no relation to a right to 
enter into possession of the mortgaged 
property, a right which a simple mort- 
gagee has not got. Ho then proceeded 
to reject the suggestion that the words 
“ any property ,’ in 0. 40, R. 1, meant 
exclusively tho property the subject of 
the suit, i. e., the property subject to 
the mortgage. And he concluded by 
holding in the special circumstances of 
the case (inter alia the personal remedy 
against the mortgagor was apparently 
barred) that “ it was not a fit case for 
tho appointment of a receiver.” The 
power to appoint is given to the Court 
by 0. 40, 1, and is independent of 

anything done by the mortgagee. It 
may be that the circumstance of the 
mortgagee having given up his personal 
remedy against the mortgagor, as he is 
alleged to have done in the case before 
us, or of his having allowed it to be- 
come barred by lapse of time, might 
weigh with the Court in considering 
wliether the equitable remedy should be 
given to the mortgagee. Those are mat- 
ters which might influence tho Court s 
discretion; but I fail to seo how they 
could possibly control tho Court s 
power. 

It is admitted that tho present case 
is a proper one for a receiver to ho ap- 
pointed, and I think that the Court bad. 
power to make tho appointment, 

r,rx.s./R.K. Appeal allowed. 
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Full Bench 

Raatesam, Anantakbishna Ayyar 

AND Cornish, JJ. 

M. N. N aejendran Cliettiar — Appel- 
lant*. 

V. 

Lakshrnt Animal — Respondent, 

Appeals Nos. 182 of 1931 and 481 of 
1930, Decided on 18fch January 1933, 
from appellate order of Dist. Court, 
Trichinopoly, D/- 5tb October 1931. 

Mortgage — Priority between purcha- 
sers of same property in execution of mort- 
gage decrees by different mortgagees to 
which mortgagor alone made party — Deciding 
factor is priority in date of sales and not 
dates of mortgages— -T. P. Act (1882), S. 48. 

\\hen immovable property is hypothecated to 
one persori (first mortgagee) and thereafter a 
second (puisne) mortgage (without possession) is 
created over the same property by the mortgagor 
in favour of another person (second mortgagee), 
-and each of the mortgagees files separate suits to 
realize money due on his mortgage by sale, mak- 
ang the rnortgagor only party to the suits, and 
in execution sales two different persons become 
purchasers, for determining which of the pur- 
nhasers is entitled to possession, the deciding 
factor is the priority in the date of sale which 
•carried with it the right to possession : Case lata 
discussed, [p 538 C 2] 

T, M, Krishnaswamy Ayyar , B. B, 
'Ghakravarthij K. V. Sesha Ayyangar and 
IT. B, Bamachandran — for Appellant. 

T, B, Venkatarama Sastri, M. S, 
y aidyanatha Iyer and C, A, Seshagiri 
Sastri — for Respondent. 

Bamesam, J. — The facts out of which 
this second appeal arises may be stated 
as follows : The respondent Lakshmi 
Ammal obtained a deed of maintenance 
from her deceased husband’s brothers 
lu 1918 under which a house was charged 
with the payment of the maintenance to 
her. The owners of the house also exe- 
<3uted a second mortgage of it in 1922, 
As the maintenance was not paid up to 
the year 1927, Lakshmi Ammal filed a 
•suit O. S. No. 454: of 1927, without mak- 
ing the second mortgagee a party and 
■obtained a decree. In execution of the 
decree she was appointed receiver on 
27th January 1930 for realization of the 
profits of the house and appropriating the 
same towards her decree. She got pos- 
session of the house in April 1930. The 
second mortgagee ' filed a suit on his 
mortgage O. S. No. 12 of 1928 without 
making Lakshmi Ammal a party and 
45btained a decree and got the property 


soIlI. It was purchased by Nagcndram 
Chetty, the appellant before ns, on 2-th 
January 1931. He sought to obtain pos- 
session of the property bub was resisted 
by the respondent. The appelLnit ap- 
plied to the District Munsif under 0.21, 
R. 97, Civil P. G., for the removal of the 
respondent’s obstruction. The ap])lica- 
tion v/as allowed by the District Mun- 
sif. There was an ai)peal to the District 
Judge of Trichinopoly. The District 
Judge allowed Lakshmi Ammal’s appeal. 
Nagendrara Chotti files this second ap- 
peal. When the case came on for dis- 
posal before Madhavan Nair, J., he re- 
ferred the matter to a Dench of two 
Judges. When the case came on ac- 
cordingly before Jackson, J. and Moc- 
kett, J., it was thought that there was 
some conflict between Cliinna Pillai v. 
Venkaiasamy Chettiar (l) and Chinna- 
sicami Padayaclu v. Darmalinga Pada- 
yachi (2), and they referred the matter 
to a Full Bench. The case accordingly 
came on before us. 

The first point to be noticed in the 
case is that the question now between 
the parties is, who is entitled to posses- 
sion until a regular suit is filed in which 
the two mortgage rights are brought 
face to face and can be worked out? The 
plaintiff- receiver in the first suit was 
the first mortgagee and is also entitled 
to possession by reason of the order of 
the Court appointing her a receiver for 
realization of the mortgage amount. The 
purchaser in execution of the decree in 
the second suit stands in the shoes of.the 
second mortgagee. By the general law 
a second mortgagee is entitled to redeem 
the first mortgagee. The first mortgagee 
before selling the property ought to 
afford an opportunity to the second 
mortgagee ‘to redeem the first. Only 
after such an opportunity is given and 
not utilized can the first mortgagee sell 
the property free of both the mortgages 
for the realization of the mortgage debt. 
Similarly the second mortgagee in suing 
on his mortgage might have impleaded 
the first mortgagee either offering to re- 
deem the mortgage, or asking for the 
sale of the properly subject to the mort- 
gage, or praying for sale of the property 
free of both mortgages and a direction 
that the prior mortgagee’s debt be first 
paid off and th e amount due to himself 

1- (1917) 40 Mad 77=34 I C 507. 

2. AIR 1932 Mad 566=139 I C 309. 
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sliould be paid out of the balance. Un- 
fortunately the second mort^^agce was 
not a party in the suit of the first mort- 
gagee and tiie first mortgagee was not a 
party in the suit of the second mort- 
gageo. 

Thus up to now there has been no suit 
in which the two mortgagees, or persons 
who stand in the position of the mort- 
gagees, have been brought face to face so 
as to enable them to work out the rights 
under the mortgages according to the 
principles of law applicable to succes- 
sive mortgages. Such a suit has yet to 
bo filed. The question in this case is, 
who, in the meanwhile, i. e., until such 
a suit settles the dispute between the 
parties finally is entitled to possession ? 
Prior to the decrees the mortgagors were 
the persons entitled to possession, the 
mortgagees being only simple mortga- 
gees. By the order of appointment of 
Lakshmi Ammal as receiver she has got 
a right to possession from January 1930, 
and the mortgagors’ right to possession 
has passed to her. By the sale in exe- 
cution of the second mortgage decree in 
January 1931, the mortgagors’ right to 
possession, if any, that remained in them 
passed to Nagondram Chettiar ; but, as 
already mentioned, the mortgagor’s right 
to possession had already passed to 
Lakshmi Ammal by the earlier order of 
January 1930. Applying our mind only 
to the right to possession and not to the 
priority of the mortgages, it is thus seen 
that no right to possession passed to 
Nagendram Chetty because at the time 
of the sale the mortgagors had no right 
to possession, it having already passed 
to Lakshmi Ammal. So far I have 
stated the effect of the proceedings with- 
out reference to any of the authorities. 
The second mortgagee’s right is not ex- 
tinguished. Ilis right is not affected by 
tlie first mortgagee’s suit to which he 
was not a party. lie still therefore has 
got a right to redeem the first mortgagee 
and roali:<6 by sale the amount of both 
the mortgages, or without redeeming he 
may obtain a decree for sale and a 
direction that after such amount as is 
due to tlio first mortgagee is paid the 
balance should bo paid towards his own 
debt. Those rights of his are not affec- 
ted. Nor does any discussion about such 
rights arise in the present proceedings 
which are confined merely to the right 
to possession. 


I will now examine the authoritiesr 
In Venkatanarasavimah v. Ilamiali (3) 
there were two mortgages in 18G4 and! 
J868. The suit on the first mortgage 
was in August 1871. The exact date of 
the suit on the second mortgage does 
not appear. It was sold also in the year 
1871. The first purchaser was in the 
suit on the first mortgage. The learned 
Judges held that he was the person en- 
titled to possession. Kernan, J., ob- 
served that this would be so until the 
rights of the mortgagees are worked out 
in a later suit. Innes, J., expressed no 
opinion on this matter and seemed to 
doubt whether the second mortgage is- 
still on foot and capable of being en- 
forced. As will appear from later autho- 
rities this doubt of Innes, J., was not 
justified. The second mortgagee’s right 
is not lost because he is not a party to 
the first mortgagee's suit. In Chiyinu 
Pillai V. Venkatasajmj Chettiar {l), Srini- 
vasa Ayyangar, J., thus refers to In- 
nos, J.’s observations : 

“The other learned Judge, though he did not 
express any final opinion, thought that the 
second mortgagee’s right was practically extin- 
guished. Nobody now contends that the latter 
view is correct.” 

I agree with these observations of 
Srinivasa Ayyangar, J. The second 
mortgagee’s right was certainly not ex- 
tinguished in that case. The only point? 
before their Lordships was the right tcK 
possession, and as to that their decision 
was that the first purchaser w^as entitled 
to possession. The doubt of Innes, J., 
regarding the right of the second mort- 
gagee to realize his mortgage amount- 
was not necessary as the point did not- 
arise. In Nanack Chand v. Teluckdije- 
kocr (1) there were two mortgages dated 
July 1808. Each mortgagee filed a suit.^ 
In one of the suits the property was sold 
on 28th Juno 1869. In the other suit 
the sale was on 24th September 1872. 
The learned Judges held that the person 
who purchased in 1869 was entitled to 
possession, and the priority of the mort- 
gages need not bo considered. In Dir- 
gopal Lai v. BoJakee (O) ihoro were two 
mortgages in the year 1868. In execu- 
tion of the second mortgagee’s decree 
the property was purchased on 22nd 
April 1870. In execution of the first 
mortgagee’s decree the purchase was on 

3. (187S)T Mad lOS. 
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29fch April 1870. Ifc was held that the 
purchaser iu execution of the second 
mortgagee’s decree was entitled to pos- 
session. His possession was no doubt 
subject to the first mortgage right which 
was in the purchaser in the execution of 
the first mortgage suit ; but until proper 
proceedings to enforce it are taken, the 
purchaser of 22nd April 1870, was enti- 
tled to possession. The ground of the 
judgment is thus stated : 

+1 3* suit for j)ossession, we consider 

that the party who first purchased the mort- 
gagor s interest and obtained possession, is enti- 
tled to retain possession as against the other.” 

Both these decisions were by Garth, 
u J., and Prinsep. J, The decision of 
V enkatanarasammah v. Bamiah (3), was 

not referred to in them. But all the 

1 S 0 decisions are in accord with 
each other. In Venkata Somayajultc v. 
'^annan Dhora (6), there is first a mort- 
gage of 30bh March 1863, without pos- 
session and a second mortgage of 8th 
July 1865 with possession. In the suit 
y bhe first mortgagee on his mortgage 
n ^0 second mortgagee was not a party. 
-Lbe purchaser in the sale that followed, 

It was held, was not entitled to eject 
the second mortgagee who had a right 
o possession by reason of his possessory 
mor gage, but the priority between the 
mortgages could be worked out in a 
subsequent suit. This case ia peculiar ' 
in that one of the mortgages was a usu- 
fructuary mortgage and itself gave right 
^ possession. In Hangayya Ghettiar v. 
Pdy thasarathy Naiclcer (7), there were 
wo rnortgages. The first mortgagee ob- 
tained a decree without making the 
second one a party. It was held (bv 
Shephard and Subramania Ayyar, JJ. j 
that the second mortgagee was entitled 
to a decree for sale subject to the right 
ot the representatives of the first mort- 
gagee if the purchaser did not elect to 
redeem In a later case in Mxiliammad 
usaw Boiothan v. Abdulla (8), She- 
pnard. J.. pointed out that the language 

Ghettiar v. Partha- 

to the suffici°nov*'of V/ regard solely 

the second moHgagee^ 

I® °° question in that case as 
to the firsu mor tgagee’s right to posses. 

G. (1832) 5 IMad 184. 

7. (1897) 20 Had 120. 

8. (1900) 24 Mad 171. 


sion and the decree did in fact com- 
pletely protect the rights of the first 
moi fcgag 00 who had bought. In the last- 
mentioned case, ulianiynciU Gsun liow^ 
tlian v. Abdulla (b), tlie first mortga.geo 
obtained a decree without making^ che- 
second^ one a party. He purchased in- 
execution sale and transferred his right 
of possession to a stranger. The second 
mortgagee afterwards brought another- 
suit and obtained a decree for sale sub- 
ject to the assignee’s rights. The land 
was sold and was purchased by the 
second mortgagee. It was held that the 
assignee from the purchaser in the first 
mortgage suit w’as entitled to possession. 
Shephard, J., pointed out that the caso= 
was similar to V enkatanarasammah v. 
Mamiah (3), and to the two decisions in- 
Nanack Chand v. Teluckdyekoer (l) and 
Dirgopal Lai v. Bolakee (5), and that 
tho^ are distinguishable from Veiikaia 
V. Kanam (6). He criticised the lan- 
guage of his own judgment in Bangayya 
Ghettiar v. Bar thasarathy Naicker (7) 
and explained it. The facts of Bama- 
nadhan Chetti v. Alkonda Pillai (9) re- 
semble those of Dirgopal Lai v.» Lola- 
kee (5). 

The second mortgagee who pur- 
chased the property in execution of hi». 
own decree was the earlier purchaser 
the date of his sale being 29th January 
188J, while the sale in execution of the 
first mortgagee’s decree was on 27th Sep 
tember 1889. ^ It was held that the for- 
mer was entitled to possession. The 
decision in Akatti Moidin Kutty v. Chi- 
ray il Amhu (10) is similar toBamanadhan 
ChettiY, Alkonda Pillai (9), the first pur- 
chase being in execution of a decree on 
second mortgage. In Kutti Ghettiar v 
Subramania Ghettiar (11), it was held- 
that the purchaser in the first sale was; 
entitled to possession and that the pur- 
chaser in the second sale took nothing. 
The purchaser in the second sale -was 
not entitled to possession. The actual 
suit being for possession he was nob en- 
titled to a decree. But it was also ob- 
served that the rights of the second* 
mortgagee were unaffected by the sale- 
held in execution of the prior decree to 
which he was not a party bub those- 
rights cannot be enforced in a suit for 
possession but ^nly in a suit for redemp- 
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ticii or for s ile. Tlie decisions in Ven^ 
I'll liniard^iimmah v. li(t)iiiah (3) and 
Kanark Ciiand v. !/ kner (4) were 

again approved and it w •.?. held that 

'■ noi U'.o diito^ of ill '' hut of tPe fcvg- 

v.ii |;uri li i?(,“S have to he i )n--idcreJ in deciding 
•he to pO'-'-i'-sio!!.' ’ 

In Mi>ra VifAd v. Achvthan Nair (12) 
tiie riglits of a second mortgagee who 
was not made a party to the suit on the 
eailier mortgage were very much dis- 
cussed. It was ohsorved that his ri-thts 

v.'cro not affected hv such a suit. Sub- 

% 

stantially this is correct. Ilis right to 
recover iiis mortgage money, his light 
to have an opportunity of redeeming 
the earlier mortgage or selling tho pro- 
perty subject to the rights of the first 
mortgagee always remains. It may not 
ho strictly right to say that his rights 
are not in any way affected at all by the 
eailier suit. There might be sonm dif- 
ference in the kind of remedy that is 
open to him after the first suit resulting 
in a purchase, hut in the main his rights 
are not substantially affected. The ac- 
tual case is one where the second mort- 
gagee was entitled to possession and in 
this respect it resembled the decision in 
Venkata Soniayujuln v. Kannan Dhora 
(6). Tiie next case I have got to refer 
to is tho decision in Chinnu Pillai v, 
Venkaiasamij Chettiar (l). The learned 
advocate for the appellant Mr. Krishna- 
swamy Ayyar contended that this case 
is in his favour and that as a result of 
tho observations in this case tho deci- 
sions in Venkatanarasammah v. llamiah 
(3), in the two cases \n Nanack CJiand v. 
Teluckclyekocr (4) and in Muhammad 
l)san Bowthan v. Abdulla (8) and Kntti 
Chettiar v. Suhramania Chettiar (ll), 
should he regarded as erronooug. There 
may bo bore and there expressions in 
the judgment which seem to support 
this contention of the learned advocate. 
Rut if one carefully considers tho facts 
of tho case and tho question in dispute 
with roforonce to which tho observa- 
tions wore mado, I do not think this 
contention can he upheld. In that case 
there w'ero throo mortgages. 

The purchaser in oxocution of a de- 
cree obtained without making the third 
mortgagee a party hold tlio rights of the 
two earlier mortgagees. The third mort- 
gagee then filed a suit making tho pur- 
chaser in execution of the e arlie r decroe 

111. UUI i ) U~ 1 oTlO (F 13)7 


a party. Thus in this case we have not 
got a suit of the later mortgagee with- 
out making the per; on interested in the 
rights of the earlier mortgagees a party 
as in all the other suits. The actual 
qiiesti >n in the suit was not one of right 
to possession but one relating to the 
lorm of the decree for the mortgage 
amount claimed by the third mortgagee, 
whereas in all the other cases discussed 
a further suit between the persons en- 
titled to the mortgage interests w’as 
contemplated as the only one which can 
solve tho priorities between the mort 
gagees and the actual suit in the deci- 
sion involved only the right to posses- 
sion. In the case in Chinnu Pillai v. 
Venkalaswamy Chettiar (l), the actual 
suit was the suit relating to the mort- 
gage amount and not a right to posses- 
sion. The Subordinate Judge gave a 
decree that the property should be 
sold free of all mortgages hut the pur- 
chaser w^ho had the right of prior 
mortgagees in him must be paid the 
amount due to him and only out of tho 
balance should the plaintiff get tho de- 
cree for the amount due to him, i. e., 
the decree he passed recognized the 
priority of the purchaser-defendant and 
the actual decree given was one subject 
to the rights of the purchaser-defen- 
dant. Only the form of the decree is 
not one directing the sale subject to tho 
rights of the earlier mortgages but one 
directing a sale free of all mortgages 
and the priority of the mortgages was to 
be worked out on the sale proceeds. 
The defendant (purchaser in the earlier 
suit) filed the second appeal to the High 
Court. Ilis contention was that the 
plaintiff should first redeem him and 
was not entitled to a decree for sale in 
tho manner granted by the Subordinate 
Judge. 

A little examination of tho merits of 
such a contention would show thai> it 
was unfounded. The property was either 
enough to* pay the two earlier mortgages 
and would leave a balance for the third 
mortgage or it was not. The appellant s 
approhu.ision was that tho property may 
not bo ono”gh for his two mortgages. 
So ho thoug.hb that tho best contention 
he could put forward was that the 
plaintiff should redeem his two mort- 
gages and thus ensure his recovery of 
tho whole amount due to him without 
running tho risk of the property being 
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sold for an amount inadoQuato for his 
two mortgages. Rut surely there is no 
justicG in such an attempt. If tho pro- 
perty IS inadequate to pay the two 
mortgages there is no reason why the 
third mortgagee should pay him an 
amount larger than the value of tho 
piopeity. Rut if on tne other hand 
the property is really worth more than 
the amount of the first two mortgages 
but there is an apprehension that it'^niay 
nou fetch its proper value in Court sale 
all tiiat the appellant has to do is to 
bid at the sale up to the proper price so 
as to i6co\cr tho whole of the amount 
due to him. If the bids exceed the 
^mount due to him he can stop further 
bidding. Either way whether he or an- 
'Other is ihe pureher, once the bids 
passed beyond the amounts due to him 
the payment of his owndebtwas ensured 
and he could have no grievance against 
the aecree actually passed. His insist- 
ing on a redemption by the plaintiff 
<5ould not in any way be supported. It 

was with reference to such a contention 

^against the actual decree by the Subordi- 
^a e udge that all the remarks in that 
judgment were passed. That decision 

decision to the effect that the 
p aintiff in that case was entitled to a 
ecree foi sale of the property subject 
^o the prior mortgages. That was not 
the decree passed by the Subordinate 
Judge, and upheld by the High Court. 
The casual remark at p. 80 relied on by 

■the learned advocate for the appellant 
■is as follow^s : 

appellant says 

ihat If we decide that the plaintiffs are entitled 
-to a decree for sale subject to the previous mort- 
gages he IS content to leave the decree as it is.” 

This is different from saying that the 
Court was prepared to pass a decree for 
:sale subject to the prior mortgages and 
the case lays down no such proposition. 
In all such cases if there had not been 

3, prior 

mlv^tT M ® mortgagee’s right 

may take throe shapes : (l) If nobodv 

represeoting the first mortgagee’s inter 

•8s ..as made a party to thi suTt. he can 

get a decree for sale which as a matter 

of fact would afterwards be only subject 

to the rights of the first mortgagee S 

anyone representing him. But if eTther 

the first mor gagee or a purchaser in 

•execution of the first mortgagee’s su\t 

'Was a party to the second mortgagee's 


suit, then he can get 
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a decree (l) for 
redemption and a further sale, or (2) Tor 
a sale free of the mortgages with a 
direction to pay off the prior mortgages 
and to recover his own amount out of tho 
balance. In such a suit with a purchaser 
as a party a decree for sale subject to tho 
first mortgage is not open on account of 
the accident of the prior purchase. Rut 
this is not the same as saying tliat the 

second mortgagee’s rights are affected. 
The rigiit to recover his mortgage 
amount is still unaffected. Rut out of 
the three possible remedies involving 
diferences in matter of procedure, two 
are still open but not the third. This 
only concerns the form of the decree and 
hia rights are still remaining unaff'oeted. 
Equities of the situation require that 
the other two remedies are still remain- 
ing open to him but not the particular 
form of sale subject to the earlier mort- 
gage. The learned advocate for the ap- 
pellant suggested that 2 JIad. was dis- 
sented from in this case. There is no 
such thing. The observations of Innes, 
J., in his judgment raising the question 
whether a second mortgagee s right was 
totally extinguished or subsisted for 
being worked out in a later suit were 
dissented from. The learned Judge 
(.Srinivasa Ayyangar, J.) sums up his 
propositions at the end of the judgment. 

In para 7 it was said that the second 
mortgagee 

“can bring bis own action for sale making the 

mortgagor a party it there had been no safe in 
the first mortgagee’s suit.” 

This is unexceptionable. Then it was 

said : 

Or if there had been a sale making the pur- 
chaser a party in his capacity of the ultimate 
owner of the equity of redemption ; and the pur- 
chaser in the second mortgagee’s execution sale 
gets a good title to the property.” 

These remarks are nofc made with 
reference to a right to possession but 
with reference to the mode of working 
out the mortgage itself, and nothing 
was said in this paragraph as to his get- 
ting a decree for sale subject to tho 
earlier mortgages. The actual decree 
was for sale free of all the mort?a^es 
The actual decision in the case warper- 
fectly correct and any other remarks 
which seem to support the appellant 
must be taken with reference to the facts 
of the case and cannot be taken to over- 
rule the long catena of cases beginning 
with 2 Mad. and ending with 31 Mad. 
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In that case the purchaser, ^vho stood 
also in tho position of the purchaser of 
tlio inortc‘anor’9 right besides standing 
in the slioes of the earlier mortgagees 
might, if ho liked, haveoffored to redeem 
tlie plaintiO’s mortgage and sought a 
decree for sale to recover the amount of 
all the three mortgages, but this of 
course did not suit him. Ho wanted tho 
jdaintilf to redeem him, but the plaintiff 
could not be so compelled. The last 
decision is in Chiyniaswarni PculayacJii v. 
DannaUnfja Padayci'^hu (Walk rand Pan- 
dalai, JJ.) (13) which also examined the 
earlier decisions and is substantially to 
the same effect as indicated by me. Tho 
suit in Sukhi v. Ghulam Safdar Khan 
(PI) was not a suit for possession but 
was a suit in which tho relative rights 
of all tho mortgagees wore being worked 
out and it was held that the person who 
obtained a foreclosure decree on the 
first mortgage without making tho later 
mortgagees as parties could use his mort. 
gage as a shield. It is substantially in 
accord with all the decisions I have 
examined. In my opinion, leaving aside 
BaiKjaiJija Chetliar v. Parthasarathi 
Naickcr (7), w'hich was doubted by Shep- 
hard, J., himself, all the decisionsi have 
examined including that in Chinnu 
Pillai V. Vcnkatasamy Chetliar (1) are 
consistent and there is no conflict bet- 
ween them provided wo remember the 
particular right in question in each case 
and that the remarks in this judgment 
wore made with reference to that parti- 
cular right. 

In some of those judgments language 
is used for instance that tho second pur- 
chaser in tho second suit purchased 
nothing. This would not be strictly ac- 
curate. He did purchase something. 
What is meant by “nothing ” is that he 
did not get the right to possession as 
against tho earlier purchaser but as 
against the mortgagor ho purchased 
something. But that incomplete some- 
thing has got to be worked out in a later 
suit. The decision in Chanclramvia^ v. 
Scclhan Naidu (15) does not help tho 
appellant as tho suit was for possession 
and to attemi)t to amend it into one to 
\York out the mortgage was refused. I 
doubt tho correctness of tho decision in 

(13) AIR 1032 Mad 5GG=130 I C 3C9. 

(H) AIR 1922 P C 11=48 I A 4G5 =13 All 4G9= 
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(15) AIR 1931 Mad 512=133 1 C 197. 


Venkatasubharay^uhi v. Nagamma (16). 
In my opinion, all other decisions are in 
accord. The decisions in Venkata^iara^ 
samviah v. Bamiali (3), Nanack Chand 
V. Tclnckdyekoer (4) and Dirgopal Lai v. 
Bolakcc (5) have never been disapproved 
and are good law. The appeal fails and 
ought to be dismissed with costs. After 
the respondent’s maintenance decree is 
satisfied, tho appellant is entitled to 
possession but we think it will be sub- 
ject to the respondent's charge for future 
maintenance. 

C. M, A, No, 481 of 1930. 

It follows that this appeal fails and is 
dismissed with costs. This does not 
afl’ect the appellant’s remedies in another 
suit for realization of his mortgage 
amount. 

Ananiakrishna Ayyar^ J , — The main 
question of law that arises for decision 
in these two appeals is the same, and it 
is this: When immovable property is 
hypothecated to one (first mortgagee): 
and thereafter a second (puisne) mort- 
gage (without possession) is created'over . 
the same property by the mortgagor in 
favour of a third person (second mort- 
gagee), and each of the mortgagees files- 
separate suits to realise money due on* 
his mortgage by sale, making the mort-. 
gagor only party to the suits, and in* 
execution sales two different persons be- 
come purchasers, when a dispute is raised 
in execution proceedings or in a separate' 
suit for possession simpliciter, which of 
tho purchasers is entitled to such posses- 
sion, before the rights of parties are 
worked out in a proper suit to which all 
persons interested are parties. Both 
tho mortgages are simple mortgagee 
(hypothecations, wdthout possession). In 
the first mortgagee’s suit to recover, 
money by sale, the second mortgagee was 
not made a party, but only the mort- 
gagor. Similarly, in the second mort- 
gagee’s suit to recover money by sale, 
the first mortgagee was not made aparty^ 
but only tho mortgagor. Lach of the 
mortgagees obtaiiied a decree in his suit, 
and in execution sale, separate persons 
became the auction purchasers in each. 
In tho appeals before us, the question 
was raised in execution proceedings as- 
to wliich of the auction purchasers 
entitled to possession. The auction- 
sales by Court were held on different 
(IGj A'l 1^1930 Mad 570=127 I 0 228. 
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dates. There is no question of lis pen- 
dens in these appeals. The question is 
which of the auction purchasers is en- 
ititled to possession in the circuni- 
’stances. 


In one of the suits, in execution pro- 
ceedings a receiver was appointed with 
a view to realize the decree amount by 
taking possession of the properties and 
SiPplying the income thereof towards 
the decree amount. As possession was 
taken in execution, we may take it 
that from the legal point of view, the 
substantial question for decision in 
the two appeals is the same. Both 
the mortgages were simple mortgages. 
Under S. 58, T. P. Act, the right 
of a simple mortgagee so far as the 
mortgage property is concerned is to 
have the mortgage property sold and 
the proceeds of the sale applied so far 
as may bo necessary in payment of the 
mortgage amount due to him: see also 
S. 67. A simple mortgagee as such has 
no right to possession of the mortgage 
property, but his right is only a right of 
sale of the said property. There being 
no question of lis pendens raised in 
these appeals, it seem to me that in 
answering the question the definition of 
simple mortgage and the exact rights of 
a 'simple mortgagee with reference to 
the mortgage property should be kept in 
view. In Sri Raja Papainma Rao v. 
Vria Pratapa H. V, Ramachandra Razu 
(17), Lord Hobhouse in delivering the 
judgment of the Privy Council made 
these observations at p. 254: 

“If indeed the matter were new, it might 
reasonably be argued that the terms of a simple 
mortgage justif}^ usufructuary possession; but 
long practice, now embodied in a statute, has 

judicial mortgagee is a 


In T yapuvi v. SonaTnnia Poi ATnuiani 
(18), at p. 826, Srinivasa Ayyangar, J., 
observed as follows: 


“In Roman law there was, it seems, in later 
times, no distinction between a piguus and 
hypotheca, and in both forms of mortgage the 
mortgagee was entitled to the possession of the 

property. In pignus the possession 
to the mortgagee at the time of the 
transaction, while fn hypothecation the mort- 
gagee was entitled to obtain possession afte^debt 

Roman Law pp 436 

and 447 (remedies) Salkowski-s Roman La w a t 

1 ). 465, :and Mackledey’s Roman Law at n 2S5i 
It is instructive to note that Lord Hobhonse 
thought that except for long practicb and th^ 

17. {1896) 19 Mad 249=23 i\ 32~(PC) 

18. (1916) 39 Mad 811=31 IC 412 (FB). 


Transfer of Property Act, it might be reasonably 
argued that a simple mortgagee in India is 
entitled to usufructuary possessiou under the 
terms of bis contract after the mortgage debt 
became due.” 

Lnder the Transfer of Property Act, 
a. simple mortgagee is not entitled to 
possession of property, but his right is 
to have the mortgage property sold with 
a view to have the mortgage debt dis- 
charged. If all persons interested in 
the mortgage ^Droperty or the right of 
redemption be made parties to a suit on 
a mortgage, the Court could pass the 
appropriate decree v/erking out the 
rights of all persons interested. Un- 
fortunately, in spite of facilities afforded 
by registration of documents, it often 
happens that the first mortgagee files 
his suit making his mortgagor only party 
to that suit, leaving out the puisne 
mortgagee or the purchaser of the equity 
of redemption. Similarly, a puisne 
mortgagee in his suit often makes only 
the mortgagor a party but not the pur- 
chaser of the equity of redemption; and 
though the puisne mortgagee is not 
bound to make the prior mortgagee party 
to such a suit, it is clear that a further 
suit on the prior mortgage would be in- 
evitable. The expense and inconveni- 
ence incurred by making all subsequent 
mortgagees, and purchasers of the equity 
of redemption, parties to the suit should 
be taken to be nothing when com- 
pared with the trouble that other^^ise 
invariably arises subsequently. As ob- 
served in Jones on Mortgages Vol. 2, 
para. 1395: 

“It is iu many cases a matter of much expense 
and inconvenience to join as parties all the sub- 
sequent incumbrancers, but it is much more ex- 
pensive and inconvenient to omit any.” 

One cannot impress too much on the 
litigants in India the importance of the 
above observation. I am not suggesting 
that a suit filed by the first mortgagee 
without impleading the subsequent in- 
cumbrancers, &c., should be dismissed 
on that ground. That is not what the 
Civil Procedure Code provides for. 
Whether the first mortgagee was per- 
sonally aware of the existence of the 
subsequent incumbrances or not (see 
Chose on Mortgages Vol. 2, p. 933), his 
ignorance cannot affect the right of any 
person interested in the equity of re- 
demption, and a decree obtained by 
him would not prejudicially affect the 
rights of the subsequent incumbrancers 
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v*’ho wGi'o not on.vti63 to liis suit, thou^ti 
it %Yill no doubt bind the persons who 
are actually paities to the decree. In 
sucii cases, the (luestion arises whether 
the first ]nircliaser in point of time is or 
is not entitled to have and retain his 
possession till a jiroper suit is instituted 
to which he is made a party to adjudi- 
cate on the rights of all the persons 
interested. Similar questions have 
arisen for decision in this and other 
Courts. But before I go into the deci- 
sions I should state that to my mind 
the principle is very clear. A simple 
mortgagee has no right to possession. 

The right to possession remains in the 
mortgagor who is entitled to deal with 
the same in any way he likes. He may 
create a subsequent usufructuary mort- 
gage in favour of another and give him 
])OSsession; or, the mortgagor may sell 
the equity of redemption to a stranger 
and put him in possession. In all these 
cases, the person who gets possession 
pays consideration for the same, just in 
the same way as the prior simple mort- 
gagee has paid considerations for acquir- 
ing an interest in the property as simple 
mortgagee. The rights of persons thus 
in possession could not bo prejudiced by 
the conduct of tlio prior simple mort- 
gagee in filing a suit to recover money 
by sale of the properties, to which suit, 
such persons in possession wore not 
made parties. The right of the simple 
mortgagee to have a decree for sale is 
not in any way enlarged by his omission 
to make persons in possession parties to 
the suit. A person’s rights could not 
be enlarged by an omission made by 
him; nor could any person take advan- 
tage of a default or omission made by 
him. (Questions of lis pendens apart, 
it seems clear, on principle, that a 
person who has acquired a right to pos- 
session on the date of a simple moit- 
gagee’s suit could not in any way be 
prejudiced regarding that right by the 
result of a decree or proceedings in that 
suit to which ho was not party. Such 
a person could not bo compelled to re. 
deem such prior mortgagee or subso- 
quont purchaser in execution of such 
mortgagee’s decree. The rights con- 
ferred l)y the prior mortgage should, in 
such circumstances, bo worked out, as 
against such persons in possession, only 
by a fresh suit for sale, if it bo other- 
wise maintainable. 
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In decided cases, one finds general 
expressions used by learned Judges in 
discussing rights of parties with refe- 
rence to mortgage suits, which are- 
likely to lead to confusion if some stray 
sentences from such judgments be sought 
to bo taken as laying down the law^ 
irrespective of the other sentences in 
such judgments, the facts of the case 
and the actual decision in the suit. On& 
will have to see what the actual deci- 
sion was, and what exact contentions 
were in fact put forward by the con- 
tending parties, also, who had posses- 
sion and how the same was acquired and 
w’hen, and the nature of the proceedings 
in which possession was taken. If these^ 
and other relevant circumstances are 
ascertained and kept in view, it seems 
to me that almost all the decisions 
{excei^t Veytkalnsuhlarayudu v. ^aejam- 
via (16), by one learned Judge) that 
were quoted to us could be reconciled. 

I am far from saying that there are not 
observations in some of the judgments 
which, taken by themselves, would not 
be too wide; further, there are some 
observations which are quite obiter^ 
with reference to points not necessary 
for the actual decision in such cases. 
But the various decisions themselves 
seem to be generally reconcilable to 
one another and in accordance \yibh 
sound legal principles, and, in my view, 
the law of mortgages’ relating to th& 
point now under consideration, should 
be taken to be well settled so far as our 

Courts are concerned. 

I now proceed to consider the impor- 
tant decisions to which our attention 
was drawn. In Venkaianarasavimah v. 
llamiah (3) (decided before the Transfer 
of Property Act), the first mortgagee 
became purchaser in execution of his 
decree in a suit to which the second 
mortgagee was not a party. As the date 
of sale under which the first mortgagee 
purchased ^Yas prior to the sale under 
which the second mortgagee claimed 
possession, it was held that the earlier 
purchaser was entitled to possession ^ 
subject to the substantial rights of the 
parties being worked out in a proper 
suit. To the actual decision of the 
learned Judges in that case, no exception 
could bo token; but there are observa- 
tions in the course of the judgnien s 
which are open to objection. Une ot 
tho learned Judges wont so ^ 
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observe whether the defendant’s mort- 
gage was still on foot and capable of 
being enforced, being apparently of 
opinion that the defendant’s mortgage 
right if still existing — was barred of 
any further remedy, though the other 
learned Judge simply remarked that the 
Court could not give effect to the defen- 
dant’s mortgage in that suit, but must 
leave the defendant to assert his rights 
on foot of it as he may be advised. 

In I. Ij. H. 5 Cal., there are two cases 
relevant to the question, one Nanalc 
Chand v. Teluckdyehoer (4) at p. 265 
and other Dirgopal Lai y.Bolakee (5) at 
p. 269, both by Sir Richard Garth, C. J., 
and I'rinsep, J. The learned Judges 
held that in such cases no question 
could arise as to which mortgage was 
prior in point of time, observing that 
the real question that has to be decided 
was which of the parties could prove a 
prior title to possession. In one of those 
cases both the mortgages bore the same 
date, and in the other case the second 
mortgagee was the first purchaser in 
point of time. In Bamanadhan Chetty 
V. Alkayida Billai (9) the first purchaser 
was held entitled to obtain possession, 
subject to the rights of parties being 
adjudicated in a proper suit. The learned 
Judges, Best and Subramania Ayyar, JJ., 
observed as follows at p-. 502 : 

“For the purposes of this suit, the fact that, 
by reason of plaintiff’s purchase of the plaint 
land, the mortgagor’s interest therein had 
ceased to exist prior to the defendant’s pur- 
chase is sufficient for holding that plaintiff is 
entitled to the declaration and injunction asked 
for in his plaint.” 

Similarly, in Muhammad U san Boio^ 
than v. Abdulla (8), at p. 174, She- 
phard, J., observed, (Boddam, J., con- 
curring): 

These cases are plainly distinguishable from 
the case in "which the second mortgagee has 
taken possession under his mortgage. It stands 
to reason that the right to possession so obtained 
cannot be affected by the result of a suit on the 

first mortgage, in which the mortgagee in posses- 
sion was not made a party.” 

And later on ... . ♦ 

• ^®cessary consequence of framing a decree 
in the manner in which the decree now being 
executed has been framed that further litigation 
should ensue. Practically the question we have 
to decide is who shall take the first step in that 
litigation ? In my view 'it is the respondents 
who must take the^ first move, since the appel- 
lant was in possession under a title prior to that 
acquired by the respondents.” 

The the second mortgage was 


with possession and the second mort- 
gagee was not mfide a party to the first 
inorfcgagee’s suit. It was held that the 
first mortgagee was not entitled to dis- 
possess such a second mortgagee in 2 )os- 
session in execution proceedings. In 
Akati Moidin Kutty v. Chiravil Amhu 
(10) the learned Judges lield that in 
such cases priority must be determined,, 
not by reference to the dates of the 
mortgage documents, but according to 
the dates of the sales. Bauaran v. 
Unncoli' (19) was a case decided by 
Bod ham and Miller, JJ., where the first 
mortgagee had not made the subsequent 
purchaser of tlie equity of ledemfjtion 
in possession of the properties party to 
his suit, and it w’as held that the 
auction purchaser in the first mortgagee’s 
suit w’as not entitled to sue for posses- 
sion simplicter, as all that passed to 
him at the Court sale in such a suit 
was the right of the first mortgagee as a 
simple mortgagee. Similarly in Kutti 
Cheitiar v. Subramania Chet liar (11 ) it 
was held by Sir Arnold White, C. J., and 
Abdur Rahim, J,. that the interests of 
the judgment-debtor passed to the pur- 
chaser at the first sale, and the pur- 
chaser at the second sale of the judg- 
ment-debtor’s interest in the property 
took nothing, as the judgment. debtor 
had then no saleable interest in the 
property, and that the suit filed by the 
put chaser in the second sale sim.ply to 
recover possession was not maintainable. 

In Chandramma v. Secthan Naidic 
(15) I had to consider i)ractically the- 
same question. The first mortgagee filed 
a suit against the mortgagor only, with- 
out making the purchaser of the equity 
of redemption, wRo w’as in possession of 
the property, a party to the suit. It 
was held that the auction purchaser 
could not dispossess such purchaser of 
the equity of redemption in similar cir- 
cumstances. The case was similar to 
the one in Kanaran v. Unnooli (19). 
After discussing the rights of parties in 
such cases the Court (Reilly, J., and 
myself) held that the auction fDur- 
chaser’s suit in such cases should not 
be one simply to recover possession, but 
should be one to enforce the first mort-- 
gage. That principle applies to the 
present case also. The question has been 
recently discussed by Waller and Krish- 
nan Pandalai, JJ., in Ghinnasiuami 
19. (1907) 30 Mad 500=17 M L J 431. 
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Padaijachi v. Darvial'nuja Padayachi 
(13). The oarlier cases are noticed in 
extenso, and the same result has been 
arrived at by the learned Judges. To 
the same effect is the decision of a Full 
Bench of five learned Judges of the 
Allahabad High Court reported in Earyu 
Lid Singh v. Gohind Pat (20), the facts 
of which were similar to the facts in 
'Eonci'/'cni v. Uunooli (10) and Chciii~ 
Lira min a v. Sccihan Naidu (15). 

The reference to the Full Bench on 
the present occasion has been caused 
because cf a contradiction between 
'Chinnasirami Padayachi v. Darmalinga 
Padayai'hi fl3) and Chinnu Pillai v. 

cnhaia^o.viy Chciticiv (l). On going 
'through the judgment in Chinnu Pillai 
Y. Vcnhaiasamn Chettiar^{l) I find that 
there were three mortgages in that case 
and that the third mortgagee — the 
plaintiff in the later suit — was not 
joined as a party to the earlier suit on 
the second mortgage. Defendant 1 was 
the mortgagor, in execution of the 
second mortgagee’s decree, the property 
was purchased by defendant 2, who also 
redeemed the first mortgage (on which 
also a suit evidently had been brought 
and a decree obtained). Defendant 2 
contended that the plaintiff’s only 
remedy was to redeem the first two 
■mortgages which w'ere then vested in 
him (defendant 2). The lower Court 
“held that the properties should be sold 
free of all mortgages and that the pro- 
ceeds of the sale should be applied first 
in payment to defendant 2 of the amounts 
due under the first two mortgages, and 
the balance, if any, should be applied 
towards the discharge of the third mort- 
gage held by the plaintiff. Against that 
decree defendant 2 (who, as already 
stated, represented the first mortgagee 
and also the rights of the auction pur- 
chaser in the second mortgagee’s suit) 
preferred an api^eal to the High Court. 
The appeal was dismissed. No objection 
could be taken to the actual decree 
passed in that case. No doubt in the 
course of a very long discussion con- 
tained in the judgment, there are certain 
observations which taken apart from 
the facts of the case would be too wide 
and dubious if not open to objection. 
But, as already remarked, the observa- 
tions of the learned Judges especially in 

such mortgage suits shou ld bo ta ken 
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along with the facts of the cases, keep- 
ing in mind, who was in possession of 
the property, and under what right, and 
also the decrees actually passed in such 
cases. The learned Judges, while in 
their turn criticising the decision in 
V enhaianarasimviah v. Bamiah (3) and 
Venkatagiri v. Sadagopachariar (21) 
have themselves made certain observa- 
tions — rather too wide — unless those are 
taken with the facts of the case and the 
actual decision thereon. 


The Full Bench decision in Mulla 
Viiiil Sceihi v. Achuthan Nair (12) is 
in favour of the view we are inclined to 
take, and is in consonance with the 
actual decision in the several cases 
quoted above. The facts of the case in 
Mulla Vittil Seethi v. AcJmttan Nair (12) 
resemble the facts of the cases in Kana^ 
ran v. Unnooli (19) and Chandranima 
V. Seeihan Naidu (15). The Full Bench 
hold that the first mortgagee who pur- 
chased the property in execution of a 
decree on bis mortgage was not entitled 
to a decree for possession against the 
puisne mortgagee with possession who 
was not impleaded in the first mort- 
gagee’s suit. In Eel Bam v. Shadi Bam 
(22) at p.410 {of 40 All) {Eel Baniscdkse) 
the Privy Counsel observed : 

“As thoir Lordships have already indicated, 
the second mortgagee, not having been made a 
party, was not affected by the decree made in 
the (first mortgagee’s) suit of 1892.” 

As already remarked, a simple mort- 
gage does not confer on the mortgagee 
the right to possession of the property 
but only a right of sale thereof. The 
right to possession remains in the mort- 
gagor who is entitled to transfer posses- 
sion to anybody he likes, in spite of the 
fact that he has created, thereon, sim- 
ple mortgages already. The person to 
whom such possession is transferred 
may be, a second usufructuary mort- 
gagee, or. the purchaser of equity of 
redemption from the mortgagor after 
the simple mortgage or a purchaser in 
Court sale might have obtained posses- 
sion in execution of a money decree to 
which the mortgagor was a party. Such 
a decree might bo a mere money decree, 
or it may be a decree for sale passed at 
the instance of a simple mortgagee whe- 
ther ho bo the first simple mortgagee or 
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a puisne mortgagee. The purchaser of 
the mortgagor s rights in such cases 
would be entitled to be put into posses- 
sion of the property. He has purchased 
such right to possession for valuable con- 
sideration, and that being so, he could 
not be deprived of such possession except 
by proceedings properly taken by such 
mortgagee or later purcLiaser in a suit 
properly brought for proper relief, 
making such purchaser in possession, 
party to the same. It is elementary 
law that a person’s rights could not, 
'Ordinarily bo affected by proceedings to 
which he was not party. The mortgagor 
could not represent such person in pos- 
session, in proceedings instituted after 
such person had acquired right to pos- 
session. Questions of lis pendens apart, 
•the person who first acquired the right 
to possession, that is, first in point of 
time, in proceedings to which the mort- 
was a party if the acquisition was 
by virtue of Court proceedings, or pri- 
vately from the mortgagor if the same 
-be effected outside Courts, would be 
•entitled to have and also to retain such 
.possession, till a proper suit is insti- 
tuted by the mortgagee concerned (or 
‘the auction purchaser in his suit) after 
making also such person in possession, 
party to the same. It is not right to 
•say that the right of the person thus 
entitled to, or actually in possession, is 
only to redeem the prior mortgage. No 
•doubt such a person would be entitled 
•to redeem the prior mortgage, but he 
•could not be compelled to do so (as if 
•that was the only thing he was entitled 
to), if having regard to the value of the 
property and the amount of the prior 
mortgage, he should not think it profit- 
able or worth his while to do so. A 
simple mortgagee, whether he be the 
•first mortgagee or puisne mortgagee, 
•could not take advantage of his own 
omission in making persons in possession 
«of the property parties to his suit; nor 
could he contend that the right of such 
a person in possession is only to redeem 
-the prior mortgage. A simple mort- 
gagee s right is prima facie one to havo 
the mortgage property sold. Such a 
mortgagee does not acquire higher or 
iurther rights by filing '(what may be 
called for the present purpose) an in- 
effective suit by omitting to make per- 
sons entitled to possession and puisne 
mortgagees parties to the same. Such a 
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result could not be avoided by the plea 
of want of notice, on the part of the 
piior mortgagee of the subsequent tran- 
sactions relating to the property. Equity 
of ledemption and right to possession 
are valuable rights in rem” and persons 
who have properly acquired such rights 
could not be prejudiced in their legal 
lights simply because the prior simple 
mortgagee had not personal knowledge 
or notice of the same. Cases of choses 
in action might be different. 

In some of the cases, the second mort- 
gage was a usufructuary mortgage with 
possession: see Muhammad U san Bow- 
thaji V. Abdulla (8). It is clear that 
such second mortgagee could not be dis- 
possessed by the auction purchaser in 
the first mortgagee’s suit, when he was 
not made party to such suit. In other 
cases, both the mortgages were simple 
moitgages, but the second mortgagee 
sued first and obtained a decree, and in 
the auction sale the mortgagor’s right 
to possession was purchased by a third 
person as the auction purchaser. When 
such auction purchase was made prior 
in point of time to the sale held in exe- 
cution of the first mortgagee’s decree, 
it was held that the first auction pur- 
chaser was entitled to, and also to re- 
tain, possession. The same result was 
arrived at when the first auction pur- 
chase was made in execution of the first 
mortgagee s suit, but emphasis was laid 
on such auction sale being prior in point 
of time to the auction sale held in exe- 
cution of the second mortgagee’s suit. 

It is expressly mentioned that the pri- 
ority in the date of the mortgage does 
not matter, but that the deciding factor 
is the priority in the date of sale which 
carried with it the right to possession. 

I need not repeat that, in the present 
case, there is no complication caused by 
the application of the doctrine of lis 
pendens to these suits. This is the view 
expressed by Dr. Rash Behari Ghose in 
his Law of Mortgage in India: see 4th 
Edn., pp. 621 and 622. 

“The first mortgagee could in such circum- 
stances only call for the sale of the property if 
he is not redeemed by the persons left out in 
such suit; he would be entitled to a first charge 
on the proceeds to the extent to which the 
purchase money was applied in payment of the 
mortgage debt (p. 621}.” 

And afc p. 623, tho learned author ex- 
pressly states: 
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“I may here observe in passing that as bet- 
ween two rival purchasers, tlie title to the out- 
standing equity of redemption is determined by 
the priority, not of the respective mortgages, but 
of the respective sales.” 

Having regard to the actual decisions 
in Veil katana rasa mm ah v. It ami ah- (3). 
Chinnu Pillai v. Vrnkatasajni Chcttiar (l) 
and Ctininasamu PadcLijachi v. Dharma- 
Unga Padagachi (13). I am not able to 
find “any contradiction in principle” in 
the said decisions. I hold that the pur- 
chaser whose purchase is earliest in 
point of time is entitled to retain pos- 
session in such cases, and that the 
'rights of a simple mortgagee, who omit- 
Ited to make subsequent puisne mort- 
gagee or subsequent usufructuary mort- 
gagee or subsequent purchaser of the 
equity of redemption, party to his suit, 
;should be worked out in a suit for sale 
;to be instituted by him or his represen- 
itative in interest. In this view, it fol- 
jlows that the Civil Miscellaneous Appeal 
'should be dismissed with costs. In the 
Civil Miscellaneous Second Appeal, it is 
necessary to observe that as soon as the 
decree, in execution of which the recei- 
ver was appointed, is satisfied, the auc- 
tion purchaser (appellant before us) 
would be entitled to possession, since no 
absolute right to possession (but only a 
qualified right to possession) passed away 
from the appellant. The auction pur- 
chase of the appellant in Civil Misc. 
Second Appeal No. 182 of 1931 will have 
effect, subject to the other decree being 
satisfied. The decree-holder’s right of 
charge in respect of maintenance for 
subsequent period will not be affected. 
No such distinction occurs in the other 
Civil Misc. Appeal No. 481 of 1930 before 
us. Subject to those observations, both 
the Civil Miscellaneous Appeal and the 
Civil Miscellaneous Second Appeal are 
dismissed with costs. 


, Cor 7 iish, J. — If the appellant here was 
suing to enforce his rights, acquired by 
purchase, of puisne mortgagee against 
the respondent as the prior encum- 
brancer, Chinnu Pillai v. Venhaiasami 
Chcttiar (l), would be-applicable. In 
that case it was held that where a prior 
mortgagee has sued for sale without im- 
pleading the puisne mortgagee, and the 
property has been sold in execution, the 
puisne mortgagee is entitled to sue for a 
sale of the mortgaged property (the pur- 
chaser being made a party) free of all 


mortgages, the prior mortgage first being 
paid out of the sale proceeds. But the 
case with which we are called upon to 
deal has not reached that stage; it is- 
one of proceedings in ejectment under 
O. 21, B. 97, Civil P. C. The appellant,, 
the purchaser of the property at a 
sale in execution of the mortgage decree, 
complained that he had been resisted 
by the respondent in obtaining posses- 
sion of the property. By B. 99 of that 
order the Court is directed, if satisfied 
that the resistance is occasioned by any 
person (other than the judgment-debtor) 
claiming in good faith to be in posses- 
sion of the property on his own account,, 
to dismiss the application. I cannot 
imagine a stronger instance of a bona 
fide claimant resisting dispossession than 
the respondent. She had been put in 
possession by the Court as receiver in 
execution of her decree against the^ 
judgment-debtors in enforcement of a 
charge created by them in her favour 
upon the property. Her charge, her 
decree, and her possession were sever- 
ally anterior in date to the mortgage, 
the mortgage-decree, and the appellant’s- 
purchase under that mortgage. The ap- 
pellant was not a purchaser from a 
person in possession of property. Pos- 
session at the time of his purchase and 
before it was with the respondent. The 
facts are, in my opinion, quite sufficient 
to negative appellant’s claim to eject the 
respondent. There is a string of cases 
commencing with Venkatanarasanimah 
V. Bam i ah (3) which have confirmed the 
principle that where the competition for 
possession is between the purchasers , 
under mortgages of different dates upon 
the property sold priority of date of 
purchase gives priority of title to pos- 
session. This principle appears to me 
to bo unshaken by the criticism made 
in Chinnu Pillai v. Ve^ikatasa^ni Chet- 
liar (l) upon some of those cases. The 
Court in Chinnu Pillai v. Venkatasavii 
Chcttiar (l) was not commenting upon 
the soundness of the principle but upon 
certain expressions in the judgments 
under criticism. There is nothing in 
the judgment opposed to the claim of 
the respondent in this appeal to remain 
in possession. I agree that the appeals- 
should be dismissed. 

r.R.S./il.K. Appeals dismissed. 
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Annavi Filial 
lant. 


Walsh, J. 

Petitioner 


Appel- 


V. 


Machammal and others — Eespondents. 

Appeal No. 187 of 1929, Decided on 
3rd February 1933, from appellate order 

of Dist. Judge, Trichinopoly, D/- 15th 
October 1929. 

Mortgage Prior mortgagee impleading 

second mortgagee and obtaining decree — 

Property purchased in private sale and satis- 

taction of decree entered — Subsequent suit 

by 2nd mortgagee impleading prior mortgagee 

“Property purchased in execution — Latter 

decree prevails— 2nd mortgagee being first 

purchaser in Court auction is entitled to pos- 
session. 

The prior mortgagee brought a suit on his 

moitgage impleading the 2ud mortgagee also 

as a party. The property was put up for sale 

but there were no bidders. The prior mortgagee 

bought the property by private sale from the 

mortgagor for a sum less than the decree amount 

and satisfaction for the sum was entered. The 

ind mortgagee then brought a suit on his 

mortgage impleading the prior mortgagee. He 

obtained a decree for sale and purchased the pro- 

4 -^^ Ppor mortgagee put in an applica- 

ricrVit the first purchaser every 

ight which had been obtained by the 2nd 

mortgagee was subject to his prior lien. 

Held , that as both the mortgagees were par- 
ties to both the suits both were bound by both 
decrees on the principle that where the rights 
obtained under two decrees are in conflict with 
each other, the rights under the latter decree 
must prevail. The puisne mortgagee having 
been the first purchaser in Court auction he was 
the person entitled to jpossession : AIR. 1921 
Mad 612, AppL; 14: I C 419 ; 24 Mad 171 • 

Mad 59^ 

If. Krishnaswamy Ayyar — for Ap- 
pellant. ^ 

_ s. K. Ahmed Meeram and K. Bajah 
Ayyai for Eespondents. 

_ /Mdsrmewi— Defendant 3 in the suit 
is the appellant in this matter ai’ising 
in execution. On Ist May 1900 there 
'was a mortgage of item 1 to defendant 3 
and on 2oth March 1901 there was a 
mor of items 1 and 2 in favour of 

plaintifl 1 Defendant 3 brought a suit. 

O. S. No. 219 of 1904, on his mortgage. 

June 1904 and the final decree was pas. 
sed on 12th April 1905. In this Lit 
ho impleaded 2nd mortgagee, the 
present plaintiff 1. The property was 
put up for sale on 5th August 1905 but 
there were no bidders. Defendant 3 


Madras 595 

bought the property by private sale 
Irom the mortgagor for Es. 799. This 
was less than the decree amount and 
^t^faction for the sum was entered in 
E. P. No. 28 of 1928. Plaintiff 1, the 
-nd mortgagee brought O. S. No. 317 of 
lyil on his mortgage impleading the 
prior mortgagee, the present appellant, 
as defendant 3. He obtained a decree 
for sale of both the items. The decree 
directed that item 2 should be sold first 
and that item 1 should be sold subse- 
quently subject to defendant 3’s prior 
lien. In that auction the assignee de- 
ciee-holder purchased the property. He 
put in a petition for delivery and got an 
ex parte order for delivery in his favour. 
Defendant 3 put in an application that 
as he was the first purchaser every right 
which had been obtained by the piaindff 
as^ 2nd mortgagee was subject to his 
prior lien. The learned District Munsif 
disallowed his claim and his order was 
confirmed on appeal by the District 

Judge. xAgainst this order this second 
appeal is filed. 

The appellant relies on VeTihatagiri v. 
Sadagopachariar (1), Muhammad Els^ 
man Eowthen v. Abdulla (2), Chinna^ 
swami Padayachi v. Barmalinga Pada^ 
yachi (3) and Bam Narain Sahoo v. 
Pandi Pevshad- (4), and also on a recent 
Full Bench case in Nagendra Chettiar v. 
Lakshmi Ammal (5), but I consider that 
they are not relevant to this case. All 
these cases are clearly distinguishable • 
from the present for two reasons. In all 
these cases one of the mortgagees was 
not made a party in at least one of the 
suits, and secondly the purchase relied 
on for possession was one in Court auc- 
tion. Here we have purely a private sale 
by the mortgagor to the mortgagee and 
no authority whatever has been quoted 

possession which the 
mortgagee obtained stands on a different 
footing from the possession of the 
mortgagor. The appellant is really dri. 
ven to rely entirely on para. 2 of the 
decree in the plaintiff’s suit “subiect to 
defendant 3’s prior lien” and to' argue 
that the defendant is entitled on this 
to remain in possession till his mortgage 
IS redeemed. 19 Halsb urv. p. 2. para. 1. 

1. (1912) 14 I G 449. 

2. (1901) 24 Mad 171. 

3. A I R 1932 Mad 566=139 I C 30Q 

4. (1904) 81 Cal 737. 

5. A I R 1933 Mad 683 (FB). 
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is relied on for the general meaning of 
the word 'lien ” where it is said that 
lien in its primary sense is a right in one 
man to retain that which is in his pos- 
session belonging to another until cer- 
tain demands of the person in possession 
are satisfied. But "lien” may be either 
possessory or non-possessory: vide Fisher 
on ISlortgnges, p. 392. f^ee also 19 Hals- 
hury, p. 4, para. 4. It is sought also 
to support this interpretation by Ve?i. 
katarama Aiynr v. llangiyan CJietty (G), 
but "lien” in that case was said to mean 
"all the rights of defendant 14 under 
his decree.” In that case defendant 
14 had got his decree even before the 
widow, the puisne mortgagee, had got 
hers. This case is no authority for say- 
ing that the lieu spoken of in the decree 
here means anything more than what 
defendant 3 got under his decree. He 
had chosen to satisfy his decree so far 
as the property was concerned by pri- 
vate purchase and is only therefore in 
possession as representing his mortgagor . 
These considerations are in my opinion 
suflicient to dispose of the appeal. 

The Full Bench case Naycndra Chet- 
liar V. Lak^Jnni Ammal (o) is totally 
irrelevant as will be seen from the con- 
sideration placed in the forefron^t of the 
judgment : 

“ Tbo que-^tion now is who is entitled to pos- 
session until a regular suit is filed when the two 
mortgagees are brought face to face.” 

Here we have both the mortgagees 
face to face in both the suits. And if 
there is any conflict between the decrees 
they have obtained, then the prin- 
ciple laid down in liukmaiii Ainvial v. 
Narasimvia Iyer (7) is applicable. There 
both the mortgagees wore parties to 
both the suits, and Sadasiva Ayyar, J., 
held that 

” each having been impleaded, both are bound 
by l)oth decrees on the principle that where the 
rights obtained under two decrees are in conflict 
with each other the rights under the latter decree 

must prevail.” 

In fact, on the appellant’s own argu- 
ment, the puisne mortgagee having been 
the first purchaser in Court auction ho 
is the person entitled to possession. I 
may perhaps note an argument as re- 
gards res judicata raised in favour of 
the respondent in the execution pro- 
ceedings, particularly as there seems to 

i). A I H 1024 ^^ad 449=77 I 0 501 (F3). 

7. A I K 1021 Had 012=03 I C 730. 


be an incorrect statement on the point 
in the order of the learned District 
Judge which runs : 

” In the course of the execution proceedings 
prior to sale, the appellant filed no les-^ than 
three petitions urging that his claim must be 
satisfied before the property was brought to sale ; 
but his petitions were dismissed ; and be tiled no 
appeal against any of these adverse orders.” 

It is on this ground that the plea of 
res judicata is urged on behalf of the 
respondent. So far as can be made 
out not one of the execution petitions 
was filed by the appellant; E. P. No. 890 
of 1923 was filed by the respondent and 
is summarised as follows : 

” States amount due to defendant 3 shall bo 
fixed, but there is no necessity and the sale is 
held subject to his lieu.” 

Then there is E. P. No. 1441 of 1925 

put in by the respondent. The note is 

(appellant here appears by Mr. M.K.E.)* 

Order . — ^ly predecessor in his order dated 5th 
:March 192 in E. P. No. 890 of 1923 has ordered 
that there is no necessity to specify the amount 
due to defendant 3. The decree also does not 
specify it. The property will be sold subject to 
jys lion as mentioned in the decree. Sell on 24lh 
November 1927. (Sale not held for want of bids). 
Previous E. P. one proj-erty was sold.” 

It would appear that the E. P. was 
put in by the respondent and the re- 
quest to specify the amount was proba- 
bly made by defendant 3’s pleader. Then 
there is E. P. No. 143 of 1928 which 
was a*gain by the respondent on which 
it is noted: 

” The only objection raised is that the amount 
duo under D.’s lien should be fixed; similar ob- 
jections were raised on prior E. Ps., viz. in E. P. 
No. 890 of 1923 and in E. P. No. 1441 of 1925, 
and there it was ordered that it was not neces* 
sarj' to specify the amount due to defendant 3 
and that the property will be sold subject to de- 
fendant 3’s lien as specified in the decree.” 

The objection was held to have failed. 
Constructive res judicata has got to be 
cautiously applied in the case of execu- 
tion petitions and I would hesitate to 
say that defendant 3’s claim to remain 
in possession until his mortgage was re- 
deemed is barred by res judicata by 
reason of the orders passed on these 
petitions. No doubt the Court refused 
to find out how much was due to him, 
but it still sold the property subject to 
some lieu which he was cousideied to 
have. The procedure, as remarked by the 
then District Judge, was quite wrong. 
He rightly says that 

“ it should bo the object of tho Courts to avoid 
multiplicity of litigation. It would have boon 
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possible for the executiog Court to have ordered 
the sale of the hypotheca free of encumbrances 
with the direction that the appellant’s clairu 
should be met from the sale price.” 

I doubt whether under the circum- 
stances one could say that the failure to 
do so rendered defendant 3’s claim as to 
the possessory lien res judicata ; but it 
is unnecessary to give a final opinion on 
that matter as I 'consider that the ap- 
peal must otherwise fail. It is dismis- 
sed with costs. 

P.R.S./r.k. Appeal dismissed. 


^ A. 1. R. 1933 Madras 597 

Walsh, J. 

KamafiatJiaTi CJiettiai' — Defendant — 
Appellant. 

V. 

^ Estate Collector of Sivaganga — Plain- 
tiff — Pespondent. 

Appeal No. 99 of 1929, Decided on 

3rd February 1933, from order of Dist. 

Judge, Pamnad, D/- 24:th November 
1928. 

^^Limitation Act (1908), Art. 182 (5)- Mere 

drawing out of money without any application 
IS not step-in aid. 

drawing out money is not a step-in- 
aid of execution unless there was an application 
either before or after to draw the money so that 
such application might be construed as a step-in- 
aid of execution : aIR 19.4 Mad 6^^8 and 17 
Mad 165, Dist, ; 2 Mad 17 » ; 16 Mad 452 ; 22 
Bom 340 ; AIR 1919 Mad 929 ; 8 Cal 89 and 10 
Cal 549, hej. [p 593 C 2] 

V, Ramaswamy Ayyar — for Appellant. 

K, Kuttikrishna Menon — for Pespon- 
dent. 

Judgment, — The matter is one of limi- 
tation arising in execution of a decree. 
There was a decree obtained against the 
appellant by the Sivaganga Fstate on 
7th June 1920. In execution of the 
decree the estate after arresting the ap- 
pellant collected Ps. 682-5-6 on 29th 
October 1920. The appellant appealed 
and on 13th November 1923 the decree 
in execution of which money had been 
collected was reversed. The decree- 
holder then deposited a certain amount 
in Court and on 21st October 1924, inti- 
mation was given by the Pevenue Divi- 
sional Officer to the appellant that the 
moifey had been deposited. The appel- 
lant received it on 31st October 1924 
and on 9th July 1927, filed the present 
petition claiming interest by way of 


restitution on the amount during the 
time it was in the hands of the other 
side until the amount was paid to him 
by the Pevenue Divisional Officer. The 
Pevenue Divisional Officer dismissed the 
petition on the ground that it was not 
presented within three years from the 
date of the remittance of the principal 
amount. This appai’ently is an error 
because the principal amount was re- 
mitted on 26th October 1924 and the 

petition was within three years of this 
date. 

On appeal the District Judge con 
firmed the order on the ground that the 
application of the defendant was not 
one for the execution of the decree with- 
in the meaning of Art. Ib2, Lim. Act, 
and that such amount due to the defen- 
dant by way of interest had not been 
stated in the decree and had to be deter- 
mined separately. An application for 
payment of interest could not therefore 
be regarded as an application for execu- 
tion of the decree. Before me it is 
argued that this reasoning is wrong: 
vide Somasitndaram v. Chockkalinga (ij 
and XJnnamalai Ammal v. A^runaclialam 
( 2 ). In the latter case it was held that 
the application is governed by Art. 182 
and not by Art. 181. 

It has however to be seen whether 
this application, execution petition, is 
in time. The decree was on 13th Nov- 
ember 1923, and the decree is in the 
petitioner s favour. He has to show 
that he took a step-in-aid of execution 
within three years. It has been argued 
before the learned District Judge that 
he made an application to the Sub- 
Treasury to draw the money. The letter 
of the Revenue Divisional Officer was 
dated 2l8t October 1924, and the appli- 
cation to draw the money was, it is 
argued, a step-in-aid of execution. As 
observed above the learned District 
Judge dismissed the application on other 
grounds. I thorsforo nDJid© a» rGforonc© 
to the Revenue Divisional Officer to see 
whether there had been any such appli- 
cation. It appears that there was no 
application apart from the present exe- 
cution petition. But it has been argued 
that the money would not have been 
paid out without an application and 
t herefore an applicat ion may be pre- 

1 . (1917) 40 Mad 780=38 I C 806 

2. (1917)42 10 530. 
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sumerl. The letter of hitimation by the 
Hevenue Divisional OHicor was on 21st 
October 1924, and runs as follows ; 


“Ploase take notice that a sum of Rs. 781-0-8 
has been deposited in the Sivaganga Sub-Treasury 
in satisfaction of the decree in A. S. No 796 of 
1020 on the file of the District Court at Ramnad 
at Aladura on Special Deputy Collector s S. S. 
No. 1862 of 1018 and the same has been ordered 
to he paid to you by the Sub-Treasurv Officer, 
Sivaganga, in niv R.O. C. A. No. 3-2013-24, dated 
27th September 1924.” 


Now the intimation should have taken 
some such form as this : 


“To the Sub-Treasury Officer. Pay such and 
such sum to Ramanathan Chettiar clue to him 
in satisfaction of the decree in A. S. No. 06 of 
1020 .” 


distinctly held therefore that there was 
an application. Here there is nothing 
to show, that in connexion with the 
intimation received from the Revenue 
Divisional Officer, there w^as any applica- 
tion either before or after by the peti- 
tioner so that such application might be 
construed as a step-in. aid of execution. 
In all the other cases quoted there was| 
an application. Therefore I must hold 
that the mere drawing out of the money 
is not a step-in-aid of execution. If so 
the present application is time-barred 
and the appeal fails and is dismissed 
with costs. 

p.R.S./k.S, Appeal dismissed. 


There is nothing to show that any 
application by the petitioner was neces- 
sary. In Courts such payment orders 
are made by cheques drawn on the 
treasury. SahapatJiy Clietty v. Sliunmn- 
qappa Chetty (3) was relied on to show 
that a mere payment out by Court was 
a step-in-aid of execution, but two things 
have got to be observed in that case. 
In that case the learned Judge was deal- 
ing with Art. 183 where expressly pay- 
ment out establishes revivor. Secondly 
as a matter of fact, there was an appli- 
cation in that case. On p. 455 (4G 
J/. L. J.) the Judge says : 

‘‘As regards Art. 182 the cases in Ven’kata- 
rciycilu V. Narasivilta (4), Kerala Vomia 1 alia 
Rajah v. Shnvharaji (5), Koorivayya v. Krish- 
namo Kniclii (G), JJapu Chand v. j\I ugutrao (7) 
and Thanyi Schttith v. Duja Shetti (8), take the 
view that payment out of a sum from Court is a 
step-in-aid of execution under Art. 182, Cl. 6. 
But II eon Chundcr v. Broji Soondnri (9), Fazal 
lonain v. Metha Sioigh (10), and other cases take 
the contrary view.” 

The first part of this is put too widely. 
In Koonnayya v. Krishnavia \aidu (6) 
there was some report from the sherista- 
dar under a subsequent order from the 
Judge. Their Lordships held that it 
must be inferred from this document 
that there was a request for the payment 
of the money realizod in satisfaction of 
the decree. Any such request is sulfi- 
Icient to keep the decree alive. It was 


3. A I R 1024 Alad G38=4G L J 453=78 
I G 832. 

4. (1878) 2 Alad 174. 

5. (1803) IG ^lad 452. 

G. (1894) 17 Alad 1G5=3 Al L J 29G. 

7. (1808) 22 Bom 340. 

8. AIR 1010 l^lad 920=18 I 0 22G. 

0. (1882) 8 Cal 89=10 C L R 27‘2. 

10. (1884) 10 Cal 549. 
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Soviinniluir Pill at and others Appel- 
lants. 


V. 

Muthuhrishna Pillai Respondent. 


Appeal No. 85 and Civil Revn. Petn. 
No. 13G7 of 1931, Decided on Ilth Nov- 
ember 1932, from order of Sub-Judge, 
Tuticorin, D/- 23rd February 1931. 

(a) Civil P. C. (1908), S. 65 and O. 21. 
Rr. 92 and 94 — Sale in execution of decree 
and purchase by third party Decree re* 
versed on appeal within 30 days of sale De- 
cree need not be subsisting for confirmation 
of sale. 


Against the decree passed in the suit the peti- 
tioners preferred au appeal. During the pen- 
dency of the appeal the decree-holders brought the 
properties of the petitioners to sale in execution 
of the decree and one lot of such property was 
purchased by a stranger. The sale was hold on 
3rd October. On iGth October the appellate 
Court allowed the appeal and dismissed the 
suit. The present petition w'as filed on 27th 
October, i. o., after the dismissal of the suit by 
the appellate Court and before the confirmation 
of the sale. This petition was filed under Ss. 47, 
151 and O. 21, R. 89, whereby the petitioners 
pravod that the auction-sale should not bo con- 
firmed or that the sale should bo sot aside for 
which thov deposited only 5 per cent of the pur- 


laso money: 

lleld\ that the Court was bound to confirm 
10 sale and could not refuse to do so on the 
ound that there was no subsisting decree at the 
mo of the confirmation because by the omission 
; the proviso to S. 05, it was no longer necessary 
>r the confirmation of the sale that the decree 
lould bo subsisting at the time of tho confirma- 
on: Ca^elaxo discussed. IP 603 Cl, 2; P 005^0 2] 

Held also: that the reversal of a decree is not 
lontionod in R. 92 as one of the for 

ofusing to confirm the sale: AIR p g? 

lei on. ^ 
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(b) Civil P. C. (1908), O. 21, R. 92— R. 92 
•applies only to cases of valid sales. 

Order 21, R. 92 relates only to cases of valid 
sale where no application is made under Rr. 89, 
90 and 91 or where such application is made 
•and disallowed. It has no application to cases 
where the sale is a nullity. [p 605 C 1, 2] 

(c) Civil P. C. (1908), O. 21, R. 89 — Deposit 
•of rn ere 5 per cent is not sufficient to set 
aside sale under O. 21, R. 89. 

A judgment-debtor who wishes to take advan- 
tage of the provisions under O. 21, R. 89 must 
strictly comply with the same, by paving all the 
amounts as directed by the rule. Hence a deposit 
■of merely 5 per cent without the sum mentioned 

payment to the decree-holder is not 
stracient even though the decree in execution of 
which the sale has been held has been set aside: 
39 Mad 429, Foil; Case laiv reviewed. 

[P 6C6 C ll 

ff= (d) Civil P. C. (1908), S. 47— Question 
arising between stranger auction-purchaser 
and judgment-debtor falls under S. 47 and 
<iecision thereon is appealable. 

A question arising between a stranger auction- 
purehaser and the judgment-debtor is one of a 
nature in which both are adversely interested 
and hence it falls under S. 47 and decision 
thereon is appealable: AIR 1920 Mad 324 and 
air 1921 Mad 420, Foil; AIR 1921 Mad 81, not 

[P 607 C 1, 2; P 608 C 1] 

Judgment. This civil miscellaneous 
second appeal arises out of a petition 
nled by the defendants in O. S. No. 12 
of 1928 under Ss. 47, 151 and O. 21, 
•tv. 89, Civil P. C., in which they asked 
•either that the Court should not confirm 
the auction sale held in execution of the 
decree against them or that the Court 
should set aside the sale under O. 21, 
H. 89, Civil P. C., for which they de- 
posited 5 per cent of the purchase 
money. The property was sold in two 
lots; one lot was purchased by the de- 
<5ree-holders themselves who were res- 
pondents 1 and 2 to the petition, and 
the other lot was purchased by respon- 
dent 3. The lower Court refused to con- 
firm the sale so far as the first lot was 
•concerned as the purchasers were decree- 
holders themselves, but with regard to 
respondent 3 to the petition w^ho is a 
•stranger auction-purchaser, the Court 
dismissed both the prayers in the peti- 
tion. It is against this order that the 
.present civil miscellaneous second ap- 
peal and civil revision petition have 
been filed. Eespondent 3 to the peti- 
tion, the stranger auction-purchaser, is 
•the only respondent in this Court. The 
facts necessary for understa;nding the 
•contentions of the parties are these: 
Against the decree passed in the suit the 
(petitioners preferred an appeal. Durin«» 


the pendency of the appeal, the decree- 
holders, i. e., respondents 1 and 2 to the 
petition, brought the properties of the 
petitioners to sale in execution of the 
decree and themselves purchased the 
first lot as already stated, while the 
second lot was purchased by respondent 
3. The sale was held on 3rd October 
1930. On 16th October 1930 the appel- 
late Court allowed the appeal and dis- 
missed the suit. The present petition 
was filed by the petitioners on 27th 
October 1930, i. e., after dismissal of 
the suit by the appellate Court and be- 
fore the confirmation of the sale. 

On behalf of the appellants it is urged 
that since the decree has been set aside 
by the appellate Court, there is no 
jurisdiction for the Court to confirm the 
Sale. In the event of the sale being 
confirmed the petitioners request the 
Court to set aside the sale and for that 
purpose they have deposited 5 per cent 
of the purchase money. It will be ob- 
served that under O. ‘21, R. 89, Civil 
P. C., those who desire to have the sale 
set aside should in addition to the 5 per 
cent make a deposit, for payment to the 
decree-holder. This had not been done 
in this case because the petitioners con- 
tend that there is no necessity for mak- 
ing the deposit as the decree had been 
set aside on the date of the petition. 
The respondent contends that under the 
present Code the existence of a decree is 
not necessary for the confirmation of the 
sale and that the petition for set- 
ting aside the sale cannot be entertained 
Unless the petitioners comply with the 
conditions of O. 21, R. 89, by making all 
the necessary deposits mentioned therein 
which admittedly they have not done 
The respondent raises also a preliminary 
objection that no second appeal lies; but 
the appellant has filed also a civil revi-. 
sion petition. I shall deal with the pre- 
liminary objection later. 

The question to be decided with refer- 
ence to the first prayer of the appel- 
lants in the petition is, whether the de- 
cree under which the sale took place 
should still be subsisting at the time of 
the confirmation for the sale to be con- 
firmed. The argument on this point has 
mainly centred round the provisions of 
S. 65 and O. 21, R. 94 of the present 
Civil P. C., and of the corresponding pro- 
visions in the previous Code, S. 65 of ^ 
the present Code runs as follows: 



1933 


GOO Madras Soiumothu v. Muthukrishna. (Madhavan Nair, J.) 


“Wlicrc ininioviihle property is sold in execu- 
tion of ;i decree and such sale has hcconic abso- 
lute. the ])roporty shall be deenied to have vested 
in the purcha'^er from the time when the pro- 
perty IS sold and not from the time when the 
sale becomes absolute.” 

Order 21, ]l. 1)4 of the Codecs in these 
terms; 

‘‘NN'here a sale of immovable property has be- 
come ab'iolntc, the Court shall grant a certificate 
specifying the projierty sold and the name of the 
person who at the time of sale is declared to be 
the purchaser. Such certificate shall bear date 
the day on which the sale became absolute.” 

These provisions have taken the place 
of S. 31() of the Code of 1882 which was 
as follows: 

“When a sale of immovable property has be- 
come absolute in manner aforesaid the Court 
shall grant a certificate stating the property sold 
and the name of the person w ho, at the time of 
sale, is declared to be the purchaser. Such cer- 
tificate shall bear the date of the confirmation of 
the sale; and, so far as regards the parties to the 
suit and per-ons claiming through or under them, 
the title to the projierty sold shall vest in the 
purchaser from tlio date of such certificate and 
not before, provided that the decree under which 
the sale took place was still subsisting at that 
date.” 

It will be observed that the first part 
of S. 31() of the Act of 1882 is now re- 
presented by O. 21, E. 91, Civil P, C., 
with some slight alterations and its 
second part is represented by S. 65 with 
important alterations. There are two 
important differences hetwmen S. 65 of 
the present Code and the corresponding 
portion of S. 316 of the Code of 1882. 
One difference is that under the present 
S. 65 the property vests in the pur- 
chaser from the time when the property 
is sold and not frem the time when 
the sale become absolute as under the 
old section. The other ditlerence is 
that the statement in the old section, 
tliat tlio property vests in the purchaser 
from tlio date of the certificate and not 
before, was subject to a proviso 

“that the decree under which the sale took place 
was still suhsisiing at that date.” 

This proviso is omitted in S. 65 of the 
present Code. The question is whether 
the dropping out of the proviso intro- 
duces any substantial cliange in law. 
Mr. Eamaswami Ayyar argues that the 
omission of the proviso in 8. 65 does not 
introduce any chango in tlie law, that 
tlie existence of the decree has been 
always a necessary condition to give 
jurisdiction to the Court to conlirm 
the sale, that without a decree there 
can bo no jurisdiction for the confir- 


mation of the sale, that the principle is 
a general rule of jurisprudence that has 
always been recognised in the Civil Pro- 
cedure Code, that, that being so, the- 
legislature thought that it was unneces- 
sary to state it specifically and, there- 
fore, dropped it out in the new Act of 
1908. According to him, even before' 
the proviso was enacted the rule con- 
tained in it was the law, that it was in- 
troduced only to settle some doubts that 
had arisen in the Bombay Courts, that 
when it was disco\ered by the legisla- 
ture that that had been the law always, 
it omitted the proviso in the new Code, 
so that it is not right to say that the 
law has been now altered by its omis- 
sion. Having regard to the arguments 
of Mr. Swaminatha Ayyar which I shall 
presently refer to, Mr. Eamaswami 
Ayyar also contends that there is no 
connexion between the proviso and the 
time when the property vests in the 
purchaser. 

Mr. Swaminatha Ayyar’s arguments 
may be summarised as follows: (a) Title 
of property vested in the purchaser from 
the date of the certificate under S. 316 
of the Act of 1882; in order that title 
may start from that date it is a neces^ 
sary preliminary that there should be ar 
subsisting decree at that date and this 
was the reason why the legislature in- 
trod need the proviso 

‘‘that tho decree under which the sale took: 
place should be subsisting at that date.” 

If the decree did not subsist at the 
date of the certificate then the purchaser 
will not get any title to the property.. 
According to the law contained in this 
section the existence of the decree at 
the date of the sale will not be enough 
to vest title to the property in the pur- 
chaser, for the title starts from the date^ 
of the certificate and not from the date 
of tho sale, fb) Under the present Code, 
tho title to the property vests in the. 
purchaser when the sale becomes abso- 
lute from the time when the property 
is sold and not from the date when the 
sale becomes absolute, and so, it will bo 
sufficient to give title to the purchaser 
if there is a subsisting decree at the date 
of the sale. The existence of a decree at 
the date when the sale becomes absolute- 
being thus unnecessary, it is argued 
that the proviso was dropped in the 
present Code and therefore the sale can. 
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be coDfirmed even though there is no 
subsisting decree at the date of the con- 
fiiDQation. According to this argument 
there is thus an intimate relation bet- 
ween the necessity for the existence of 
the decree and the time when the pro- 
perty vests in the purchaser. This argu- 
ment is met by Mr. Kamaswami Ayyar, 
as already stated, by saying that even 
before the Act of 1882 the rule was that 
the title to the property vested in the 
purchaser from the time of the sale and 
notwithstanding that law, the existence 
of the rule contained in the proviso was 
then recognized, (c) Another part of 
Mr. Swaminatha Ay^yar’s argument has 
reference to O. 21, E. 92, Civil P. C., 
which says that where no application 
has been made under Er. 89^ 90 or 91, 
or where such application is made and 
disallowed, the Court shall make an 
order confirming the sale. It is argued 
that the language of the rule is imper- 
ative and that if after a sale, no appli- 
cation has been made to set it aside as 
in the present case, then the Court is 
bound to confirm the sale and cannot 
refuse to do so on the ground that the 
decree has been set aside and does not- 
exist or on any other ground. 


one of the above sections of the Act of 
18 j 9. S. 314 of the Act of 1877 corres- 
ponds with the first part of S. 25G of Act 
8 of 1859. &. 318 of the Act corresponds- 
with S. 259 and the first part of S. 2(;G 
of Act 8 of 1859. In the Act of 1877 
also, we do not find the proviso appear- 
ing in S. 316 of the Act of 1882. This 
proviso was introduced for the fiist time 
by S. 49 of Act 12 of 1879 which amended 
S 31G of the Act of 1877. After amend- 
ment the section ran as follows: 

VVhen a sale of iminovable property has be- 
come absolute in manner aforesaid, the Court 
shall grant a certificate stating the property 
sold and the name of the person who at the 
time of sale is declared to be the purchaser.” 

Such certificate shall bear the date of 
the confirmation of the sale; and, so far 
as regards the parties to the suit and 
persons claiming through or under them, 
the title to the property sold shall vest 
in the purchaser from the date of such 
certificate and not before: provided that 
the decree under which the sale took 

place was still subsisting at that date. 
This amended section appears in the> 
same form and language without any 
change as S. 316 in the Act of 1882. To 
complete the history, the proviso was 


shall first consider the history of 
the proviso and then examine whe- 
ther there is any necessary connexion 
between the rule contained in it and 
the time when the property becomes 
vested in the purchaser, and lastly deal 
with the argument based on O. 21, E. 92, 
Civil P. C. In this connexion we need 
not go earlier than the Act 8 of 1859 

The first part of S. 256 of the Act of 
1859 says that 

no sale of immovable property shall become ab- 
solute until the sale has been confirmed by the 
Court . . . .” 


Section 259 states that 

‘‘after a sale of immovable property shall hav 
become absolute in manner aforesaid, the Cour 
s a grant a certificate to the person who ma"' 

declared the purchaser at such sale 
the effect that he has purchased the right 

title. and interest of the defendant in the pro 

perty sold and such certificate shall be taker 

and deemed to be a valid transfer of such right 
title, and interest.” 


Sec'ion 260 states that 

the certificate shall state the name of the per- 
son who at the time of sale is declared to be the 
actual purchaser ” 


The proviso appearing in S. 316 of the 
Act of 1882 did not find a place in any 


omitted and S. 316 was split up into 
S. 65 and O. 21, E. 94 in the Act of 1908' 
as already mentioned. 

M. Eamaswami Ayyar’s argument al- 
ready noticed is that though the proviso 
was first introduced by Act 12 of 1879‘ 
the principle underlying it was recog- 
nized by the Courts of law even beforo 
that date (under the Act of 1859) and 
that the amendment by introducing the 
proviso was only stating a principle that- 
was already recognised and that when 
this was found to be so later, the pro- 
viso %yas dropped out as an unnecessary 
provision, that therefore no change in- 
the law has taken place, and that even 
now, the existence of a decree is abso- 
lutely necessary for the confirmation of 
a sale. To support this contention in 
all its entirety, the appellant will have 
to show not only that the principle of 
the proviso was recognised even before 
the amendment of the Act of 1877, but 
also that there was no necessary rela- 
tion between the time when the title to- 
property became vested in the purchaser 
and the rule contained in the provisor 
or in other words, that even before the- 
amendment when the principle of the» 
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proviso was used to he freely recognized 
and given etiecb to, the title to the pro- 
perty of the auction purchaser used to 
relate to the date of the sale. The first 
part of the argument is sought to be 
supported hy a decision of the Bombay 
High Court in Jjasappa v. Dundapya ( 0 , 
and the second part is made to rest on a 
decision of the Calcutta High Court in 
Bhynih Ckunder v. Soudayninee Deli (2). 
The decision in Jkisappa v. D ii ndayya (1), 
was under the Act of 1877 before its 
amendment hy Act 12 of 1879 which in- 
troduced the proviso to S. 316 of the 
Act of 1877. In that case 

■“plaintiffs title to certain land in dispute was 
derived from the purchaser at a Court sale, 
under a decree which was reversed in appeal 
subsequent to the sale, but before it had been 
confirmed.” 

It was held that 

“the Court, which had made the decree, ceased* 
from the moment of the reversal, to have juris- 
diction to take any further steps to execute the 
decree,” 

and that the confirmation of the sale 
would confer no title. In the course of 
the judgment the learned Judge pointed 
out that the 

“purchaser is bound to satisfy himself as to the 
jurisdiction of a Court to order a sale, and this 
obligation continues until the sale is completed: 
(p. 541).” 

It is argued that in this decision even 
without any enactment of a proviso like 
the one in S. 31G the principle was re- 
cognized and given effect to under the 
Act of 1877 and that it was on account 
of this decision that the legislature 
enacted the proviso by the Amending 
Act 12 of 1<879. In this connexion my 
attention was invited to the Report of 
the Select Committee that considered 
the bill to amend the Civil Procedure 
Code of 1877. Therein the Committee 
stated: 

“We have also altered S. 31G so as to make it 
clear that the title to the property sold vests 
from the date of the certificate only when the 
decree under which the sale took place was still 
subsisting at that date. This will preclude the 
•doubt which has, we understand, arisen in 
Bombay, wher^ a certificate was granted to an 
auction purchaser in ignorance of the fact that 
the decree under which the sale took place had 
been previously reversed on appeal.” 

Mr. Ilarnaswarni Ayyar’s contention 
•that the principle underlying the pro- 
viso in (luestion was recognized hy Courts 
•even before the amendment inav be con- 

1. (1877) 2 Horn 640. 

2. (l87G) 2 Cal 141. 


ceded on the strength of this decision; 
but the question is, what was the law 
that prevailed then regarding the time 
when the property sold vested in the 
auction purchaser. Mr. Ramaswami 
Ayyar would say that at that time also, 
the law was that when property was 
sold in auction the purchaser’s title to 
it commenced from the date of the sale. 

To this argument Mr. Swaminatha Ayyar 
responds that there was no settled law 
on that point during the operation of 
the Acts of 1859 and 1877 and so when 
the legislature decided to recognise the 
existence of the principle of the “pro- 
viso” by introducing the amendment, it 
at the same time stated clearly the law 
relating to the time when the title of 
the auction purchaser w'oulcl commence, 
with the result that we find in S. 316 
the law was stated to be this, that the 
title to the 

property sold shall vest in the purchaser from 
the date of such certificate and not before, pro- 
vided that the decree under which the sale took 
place was still subsisting at that time,” 

thus establishing an intimate relation 
between the time when the property 
vests and the condition laid down in the 
proviso. The question is which view is 
right. In support of his contention 
Mr. Ramaswami Ayyar relies on the 
Full Bench decision in Pdiyruh Chunder 
Bundopadhya v. Soudayniiii Debi (2). 
The facts of the case are thus stated in 
the head-note : 

“ The defendant became a purchaser at an 
execution sale of a share of certain property, of 
which the plaintiff hold another share partly as 
zamindar and partly as patnidar; the sale took 
place in September 1872, but the defendant did 
not obtain possession until confirmation of the 
sale in May 1873. Between the date of the sale 
and the confirmation a considerable sum became 
duo for Government revenue on the whole ^ pro* 
perty and to prevent its being sold, the plaintiii 
paid the whole of the revenue due. In a suit to 
recover the proportion duo in respect of the share 
purchased by the defendant, it was hold, that on 
confirmation of the sale, ilio share purchased by 
the defendant must be considered to have vested 
in her from the date of the sale ; and therefore 
she was liable for the amount of Government 
revenue in respect of her share which became duo 
between the date of the sale and its confirma- 
tion.” 

It may appear at first sight that 
this decision supports Mr. Ramaswami 
Ayyar’s view, hut the true scope and 
significance of the decision is thus ex- 
plained in Mr. Broughton’s Comraen- 
taries on the Civil Procedure Code of 

1877 (see p. 453) ; 
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“ The case was referred to a Full Bench be- 
cause the decisions were conflicting on the point 
whether the title of the auction purchaser under 
•a decree relates back to the date of the sale : see 
KaUc Dass Neogee v. Hur Nath Boy (S), or 
merely takes effect from the date of confirma- 
tion : see Bepin Beharee Bisjvas v. Jaclii Nath 
Hazrah (4); and it will be observed that this was 

not decided except for the purpose of the parti- 
cular suit.*’ 

(The italics are mine). This com- 
mentary puts the matter beyond any 
doubt. On the question under consi- 
deration there was no settled law under 
the Act of 1859 and the decision cannot 
be said to lay down a proposition of law 
applicable to all the cases. The same 
must be considered to be the position 
under the Act of 1877 also, for, as I have 
shown, the relevant provisions under 
both the Acts are similar and in neither 
of the Act do we find any such specific 
statement of law regarding the time 
when the title to the property vests in 
the auction purchaser as we find in 
S, 316 of the Act of 1877 after the 
s^mendment in 1879, which was repeated 
as S. 316 of the Act of 1882, and in the 
present Act of 1908. By S. 49, Amend- 
ing Act of 1879, it was enacted that the 
title of the auction purchaser to the 
property would start from the date of 
the certificate and in order that it may 
be so formal recognition was given to 
the principle that there must be a 
decree in existence at the time of the 
certificate; and that the proviso came 
to be enacted as a necessary condition 
upon which would depend the com- 
mencement of the title of the auction- 
purchaser; and when the law on the 
latter point was altered, there was no 
need for the existence of the proviso 
and so it was dropped out from the new 
Oode. This I think is the true history 
of the proviso in question, and, read in 
this light, I cannot agree with the con- 
tention of Mr. Eamaswami Ayyar that 
the omission of it in the present Code 
does not indicate any change in the law. 

other hand, from what I have 
said, it follows that the argument of the 
respondent that on account of the omis- 
sion o the proviso it is no longer neces- 
sary forthe confirmation of the sale that 
the decree should be subsisting at the 
time of the confirmation should be 
accepted. The next argument of the 

3. (1864) WR 279. 

4. (1874) 21 W R 367. 
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respondent’s learned counsel is that 
having regard to the language of O. 21. 
R. 92, Civil P. C., the reversal of the 
decree after sale but before confirmation 
cannot be relied on as a ground by the 
appellant for asking the Court not to 
confirm the decree. O. 21, R. 92, provides 
that 

where no application is made under Rr. 89, 90 
or 91 or where such application is made and dis- 
allowed, the Court shall make au order confirm- 
ing the sale, and thereupon the sale shall become 
absolute.” 

The language of this rule is impera- 
tive, and when no application under 
Rr. 89, 90 or 91 has been made, as in the 
present case, after sale, it is the duty 
of the Court to confirm it. Under this 
rule the act of confirmation of sale 
should follow automatically after sale 
has taken place when no such applica- 
tion as is referred to in R. 92 was made 
or when such application was made and 
disallowed. The present case admittedly! 
does not fall under the exceptions men- 
tioned in this rule. The reversal of the 
decree is not mentioned in the rule as 
one of the grounds for refusing to con- 
firm the sale. This interpretation of 
0, 21, R. 92, is supported by the decision of 
the Privy Council in N aiihelal v. Uvirao 
Singh (5). In that case it was held : 

“Once a sale has been duly effected, it is not 
competent to the decree-holder and the judg- 
ment-debtor to get rid of it by merely asserting 

that the decree has been adjusted or satisfied out 
of Court.” 

In holding so, their Lordships of the 
Privy Council relied solely on O. 21, 

R. 92 and the interpretation of the 
language thereof. In the course of their 

judgment the following observations 
occur : 

“ When once"a sale has been effected, a third 
party s interest intervenes and there is nothing 
in this rule to suggest that it is to be disregarded. 
The only means by which the judgment-debtor 
can get rid of a sale, which has been duly carried 
out, are those embodied in R, 89. That this is 
so is, in their Lordships’ opinion, clear under 
the wording of R. 92, which provides that in 
such a case (i. e., where the sale has been duly 
carried out), if no application is made under 
R. 89 the Court shall make an order confirming 
the sale and thereupon the sale shall become 
absolute” (p. 429 of 60 M. h, J ,).l 

It may be observed that their Lord- 
ships made do reference to cases under 
R. 90 or 91 referred to in R. 92 as these 
had no application to the case before 
them. To the sam e effect is the decision 

5. AIR 1931 P C 3:3^r^dl C 686=58 I A 50= 

27 N L R 95=60 M L J 423 (P C).. 
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of the Full Bench of tlie Nagpur J. C.’s 
Court rejiorteh as v. Jawa- 

hnrla! (fij. The learned dudges in that 
case held thai the private satisfaction of 
a decree certified in Court after sale of 
inunovahle proiierty has been held and 
before the confirmation is ordered, does 
not extinguish the decree and prevent 
the Court from confirming the sale 
where a third person has purchased the 
property bona fide at the auction sale. 
The judgment of that case discusses the 
question in all its detail. One of the 
grounds of the judgment is based on 
O. 21, 11. 92. The learned Judge, Kin- 
khede, A. T. C., states that 

“provisions of R. 92 are imperative and the 
Court cannot refuse to confirm the sale unless 
the rc(|uirenionts or K. 89 of R. 90 are strictly 
complied with : {p. S97 of 111 I. C.).“ 

In the course of the judgment the 
same observation is repeated in some- 
what different language thus : 

“ The provisions of siib-R, (1), R. 92, 0.21, 
Civil J\ C., also are peremptory. They cast an 
imperative duty on the executing Court to make 
an order confirming the sale unlC'«s the condi- 
tions specified in Rr. f9, 90 or 91 were fulfilled, 


Suh-R. (2) lays down 

“ the conditions under which alone the Court is 
permitted to make an order setting aside the sale” 
(p. 898). 

Later on the learned Judge observed 
as follows : 

“ If the legislature had desired to refuse con- 
firmation and veto the purchaser’s rights on any 
grounds other than tho-o mentioned in Kr. 89, 
90 or 91 of the order, there was nothing to pre- 
vent it from providing for such a contingency in 
the Code. If it had intended to leave him to 
the mercy of the dccree-holdor and judgment- 
dchtor hv enaliling them to defeat his rights and 
even to oust the t ourt’s jurisdiction, by a private 
pact of their own, formed behind the purchaser’s 
back, the Code would have expressly provided for 
the exercise of such a right. In my opinion the 
very aljsencc of any such provision in the Code 
for vetoing or negativing the purchaser’s rights 
under the Court sale, itself constitutes the 
strongest ]»roof of the absence of any such inten- 
tion” p. '“99 (of 111 /. ( .). 

!Mr. Rnrnaswami Ayyar tries to flisting- 
uish the case on the ground that it 
relates to a case of the private satisfac- 
tion of the debt by adjustment outside 
theCcurt. But liaving regard to the 
iniperativo language of the provision 
contained in O. 21, 11. 92, the distinction 
is meaningless; and the reversal of the 
decree and the adjustment of it outside 
the Court stand so far as the language 
of IL 90 is concerned on the same foot- 

C. AIR 1928 Nag 206=111 1 C 896=24' N L R 
127 (FB). 


ing; because, barring the cases men- 
tioned in that rule the Court cannot 
recognise, once a sale is held, any other 
ground for refusing to confirm it. This 
case is interesting because it deals also 
with the argument of Mr. Eamaswami 
Ayyar that I have already dealt with, 
viz., that by the * dropping out of tho 
proviso” in the present Code no change 
in the law' has been made by the legis- 
lature and that even under the present 
Code the subsistence of a decree at the 
time of the confirmation of the sale 
is a necessary condition for the sale 
being confirmed. Regarding this argu- 
ment the learned Judge Kinkhede, A.J.C., 
observed as follows : • 

“ If tho intention of the legislature had been 
to make the acq\iisition of title by the auction- 
purcliaser, contingent upon the decree being a> 
sub.^isting decree at the date of tho confirmation, 
there was no point in deleting the words to that 
effect from S. 319 of the old Civil P C , when 
S. 05 of the now Code was in its stead enacted. 
All that appe4rs to bo necessary under the Code 
from tho point of view of third party purchasers 
is that, to give them a good title at tho date when 
the sale is held, the decree must be a subsisting 
decree If that decree ceased to exist at the date 
of the sale there is no debt to recover ^ind there- 
fore the Court loses its jurisdiction to sell the 
judgment-debtor’s property, aud consequently 
every sale held under such circumstances must 
be treated as a nullity.” 

To show that confirmation of sale can 
be refused on grounds other than those 
mentioned in R. 91 and therefore im- 
pliedly it can he refused if there was 
no subsisting decree at that time, and 
that therefore tho argument based 
on the language of 0. 21, R. 92, should 
not be accepted, the learned counsel 
for the appellant has drawn my atten- 
tion to cases under S 47, Civil P. C., 
mentioned in Mulla’s Civil Procedure 
Code at p. IGO under the heading, 

“A judgment-debtor may seek to sot aside a 
sale on grounds other than those mentioned 

above,” 

the grounds 'mentioned above ’ being (l) 
on deposit under 0. 21, R. S9; (2) for 
materi^il irregularity under 0. 21, R. 90. 
and (3) for fraud under 0. 21, R. 90. The 
significance of most of these cases can 
he explained with reference to their 
special facts; hut 1 shall deal with four 
cases as tho learned counsel specially 
emphasised their importance in support 
of his contention. Those cases are Su/i- 
(]('o V . ( I )\ a SI ram ( 7 ) , ]\aj a (jo po /d_y o - 

7. (1894) 21 Cal 19. 
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Tnaniirjachariar (8), Haghavachariar v. 
Murufjcsa Mudaliar (9) and Ariatullah v. 
Sashi Bkusan Hazrah (10). Sahdeo v. 
G ha SI ram (7) and Bajarjopala v. Rama- 
'fiuja'iliariar (b) may bo dealt with to- 
geJiher, The facts show that in these 
two cases the sale was held without 
giving notice to the judgment-debtor as 
required under the Code. It was held 
that such a sale was a nullity and there- 
fore should be set aside. These are in- 
stances of cases where the Court held 
that in law there was no sale at all. To 
'such a class of cases O. 21, K. 92 will 
not apply, cases to which that rule re- 
lates being only cases of valid sale, 

^‘where no application is made under Rr. 89, 

50 and 91 or where such application is made and 
disallowed.” 

In Raghavachai'iar v. JMuriigcsa ]\Iu- 
■daliar (9^ it was held that the Court 
has inherent power to refuse to confirm 
the sale on the ground that it was 
misled in fixing the reserved price. This 
n<lso may be treated as a case, having 
•regard to the fact that the Court was 
misled into passing an order for sale, 
'Where there has been no valid sale. 

y ^ V. Sashi Rhusan Hazrah 

\10) it was held that 

a sale in execution of a decree for an amount 
in respect of which there was no decree existing 
at the time is illegal, and the Court would be 
justified in refusing to confirm it.” 

This was also a case where f'-here was 
no valid sale as there was no decree 
.justifying the sale at the time when it 
-was held. To cases of this kind O 21, 
H. 92, will not apply. This is clearly 
pointed out by the learned Judges in 
their order. They state: 

^ We do not think that that is contemplated 
'Oy O. 2 l, R. 92. O. 2 1, Rr. 89, 90, 91 and 92 
presuppose a valid decree under which the sale 
is held, and the first three rules provide for set- 
'ting aside the sales, and R. 92 says that if there 
e no application for setting aside the sale, or 
-such an application is made and disallowed, the 
•sale shall be confirmed. R. 92 does not affect 
e power of the Court to refuse to confirm a 

confirm the sale 
when the Court finds that the sale is hold under 
a decree which did not authorise the sale.’ ’ 

None of these cases can therefore help 
•the appellants Having regard to the 
• decisions of the Privy Council in 

hold 

288 fpB) 

9. Al^R 1923 Mad 635=72 I 0 545=46 Mad 
10. AIR 1920 Cal 99=55 I C 547. 


that under O. 21, R. 92, Civil P. C., 
where no application is made under 
Rr. 89, 90 or 92 to set aside a valid sale, 
the Court is bound to confirm the sale 
and cannot refuse to do soon the ground 
that there was no subsisting decree at 
the time of the confirmation or on any 
other grounds, for the language of the 
rule is imperative. 

For the above reasons the first prayer 
in the appellants’ petition asking the 
Court to refuse to confirm the sale on 
the ground that the decree was reversed 
in appeal has to be disallowed. In this 
connexion I may draw att ention to the 
opinion expressed in Mulla’s Civil Pro- 
cedure Code which supports this view. 
At p. 218, Edn. 9, of the book, the learn- 
ed author expresses the following opi- 
nion referring to S. 316 of the Cede of 

"On referring to S. 316 of the Code of 1882, 
p. 213, it will be observed that it contained a 
proviso the effect whereof was stated to be that a 
sale could not be confirmed if, at the time of 
application for confirmation, the decree under 
which the sale was effected had ceased to be a 
subsisting decree.” 

That proviso has not been reproduced 
in the present section. Under the pre. 
sent section therefore a sale held in 
execution of a decree may be confirmed, 
in any event where the purchaser is a 
third party, though the decree has been 
removed before confirmation of the sale: 

and note the words: 

The Court shall make anlorder confirming the 
sale.” ^ 

In an earlier page, at 214, referring to 
the omission of the proviso to S. 316 

when dealing with S. 65 of the present 
Code it is stated 

that it is therefore no longer necessary that 
decree should be subsisting at the time of the 
confirmation of the sale.” 


The opinion of Sir Dinshaw Mulla is 
therefore against the contention of the 
learned counsel for the appellant. It 
is but fair to say here that Mr. Nandlal 
in his commentaries on the Codeof Civil 
Procedure takes a different view. He 
says that the omission of the proviso 
.does not introduce any change in the 
law. 

I shall now deal with the alternative 
prayer for setting aside the sale con- 
tained in the appellant’s petition. The 
appellant asks the sale to be set aside 
on the contingency of the Court con- 
firming it. There are various objections 
in granting this alternative prayer. It 
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has been held in lUujhnram Pandey v. 
Deol-aii Pandc (ll) that a person who 
impeaches the validity of the sale can- 
not file an application under 0. 21, 
K. S9, Civil P. G. In that judgment it 
is pointed out that 

“when the payment is made under R. 89, the 
person making the payment must accept the va- 
lidity of the sale, lie cannot make a payment 
under O. 21, R. 89, and at the same time chal- 
lenge the validity of the sale. A paymentlunder 
K. 89 must be an unconditional payment . . 

This case has been followed in this 
C o u r t i n K n vim u K util v . N ccia ka n d a n 
Namhudri (12). There is a still more 
serious objection to the grant of the ap- 
pellants’ alternative prayer. The ap- 
pellants have deposited only 5 per cent 
of the purchase money for payment to 
the purchaser. Under O. 21, R. 80, 
Civil P. C., if the appellants wish to 
set aside the sale they should deposit 
not only 5 per cent of the purchase 
moneyi but also should make a deposit 
of the sum mentioned in Cl. (b) for pay- 
ment to the decree-holder. This has 
admittedly not been done by them in 
Ithis case. They refuse to make this de- 
posit because they say that the decree 
has been set aside and that therefore 
the decree-holder is not entitled to get 
any amount. But that consideration 
cannot in any way atlect their ob- 
ligation to deposit the amount under 
the rule. This really shows the incon- 
sistency of the alternative prayer con- 
tained in the appellants’ petition. Por 
in an application under O. 21, R. 89, 
the petitioners cannot he heard to say 
that the sale which they seek to set 
aside is invalid; and unless they are 
permitted to do this, they cannot bo 
absolved from the statutory duty of de- 
positing the amount mentioned in sub- 
Cl. (b), Cl. 1. Those who impeach the 
sale, as already pointed out, cannot ap- 
ply under 0. 21, R. 89. It has been hold 
in Jvciyu'iicikcivcL Mcnoii KnsliJia Mcnon 


( 13 ) that 

“•I iudgment-debtor who wishes to tuko ad- 
vantage of the provision under 0. 21, R. 89, must 
strictly comply with the samoi by paying all the 
amounts as directed by the rule . . . 

The two cases relied on by the learn- 

eel counsel for tho appellant, Cce/a/a 

pa I'sh m i d ra s i mh a v . jU ^ ^ 

T7 \P~[i 1928 I’jit 198=115 I 0 193=7 80. 

pi* A I R 1930 Mad 921=128 I C 509=53 Mad 

' )‘l 3 

13. (1915) 39 T^lad -129=27 I C 952. 

14. (1912) 11 1 U 320. 


and A7iantha Lakshvii Avivial v. Sanlca- 
ran Nair (15) which show that it is not 
necessary to make all the payments 
mentioned in sub-Cls. (a) and (b) to 
Cl. 1, O. 21, R. 89, have been dis- 
tinguished in this case. The learned 
Judges state that Aiiajitha LaksJnni 
A7nmal v. Sa7ikara7i Nair (15) only de- 
cides that where a decree-holder had 
agreed to give up a portion of the de- 
cree amount, he was not entitled to in- 
sist upon the deposit or payment of the 
full amount mentioned in the proclama- 
tion of sale. About the case in Vedala 
Lakfikmiiiarasiinha ChanpUu v. Laksh- 

7niam77ia (14) they point out that 

“in that case an agreement by the decree-holder 
to set of! a portion of the decree amount was held 
to amount to payment.” 

It is clear that these two cases do 
not show that the payment required 
under 0 21, R. 89, need not be made. 
The present case does not fall within 
the scope of either of these decisions. 
The decision in Subbaya v. T. Mnthayijd 
(IG) accepts the strict view of O. 21, 
R. 89, held in Kanmakara A[eno7i v. 
Krislnia Alenoi (13). The same view of 
O. 21, R. 89, is entertained by the 
Bombay High Court also. In Nbayiaji 
K liver ji v. Arainita (17) it was laid 
dowm : 

“Tho provisions of 0. 21, R. 89 being a con- 
cession allowed to a judgmont-debtor must be 
strictly complied with in order to enable the 
judgment-debtor to obtain the advantage of tbei 
concession.” 

This decision ^Yas followed in Datta- 
tray a Krishna v. J agannath (18). In 
this connexion my attention was drawn 
by Mr. Swaminatha Ayyar to the deci- 
sions in Tirujnal liaoy, Dastagiri Miyah 
(19) and Chuiidicharan Mandal v* 
Banke Behari Lai (20) also. These also 
support the view contended for by the 
respondent. As the appellants have 
not deposited all the amounts required 
under O. 21, R. 89, Civil B. C., tho 
alternative prayer asked for in their 
petition cannot bo granted. In the 
result both the prayers of the appellants 
have to be refused. 

I shall now deal with the preliminary 

objection raised by tho respondent that 

no second appejil liQS._JThe_object_iqn^ 

ISriToFs) IS I C 579. 

10. A 1 R 1922 Mad 54=05 I C 9S3. 

17. A I R 1922 Horn 193=03 I G 39=40 lk)m 171. 

18. A I R 1929 Bom 215=117 1 G 627. 

19. U899) 22 !^[ud 280. 

20. (1899) 20 Cftl 419=3 G NV K 2S3 (F B). 
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not of much importance as the -appel- 
lants have hied a civil revision petition 
also, and if the lower Court’s order is 
wrong this Court may well interfere 
with it under S. 115, Civil P. C., as the 
question involved is without doubt a 
question of jurisdiction, namely, whe- 
ther the Court has jurisdiction to con- 
firm a sale when the decree on which 
the sale is based has been reversed in 
appeal subsequent to the sale and before 
its confirmation. But the respondent 
presses the preliminary objection for 
another reason, and it is this, namely, 
that if I hold that there is no second 
appeal and therefore deal with the case 
as a civil revision petition, then my 
order will be final and not be subject .to 
any further appeal ; but if I deal with 
the case as a second appeal, then the 
order passed by me will be subject to a 
Letters Patent Appeal provided I give 
permission to file an appeal. Thisjtech- 
nical advantage which he hopes to get is 
of course dependent upon the assump- 
tion that the appellants’ case is going to 
be dismissed. If the appellant succeeds 
then the preliminary objection will cer- 
^inly react against the respondent. 
However, as the question has been 
raised I will deal with it. 


Bench decision by a Bench of this Court, 
subsequently, this objection has to be 
overruled. The scope of the Pull Bench 
decision has been discussed in detail by 
Krishnan.J., \n JaniaulahdiuY. Krishna 
Chettiar (22), where the learned Judge 
pointed out that the lull Bench, after 
holding that the stranger auction-pur- 
chaser is a representative of the judg- 
ment-debtor, went further and held on 
the authority of the Privy Council deci- 
sion in Prosunno Kumar Sanyal v. Kali 
Das (23) that 

Irrespective of anj’ question of the represen* 
tative character of the auction-purchaser appel- 
lant, S. 47, Civil P. C., should be applied to his 
case where the question raised is one relating to 
execution and is one in which the decree-holder 

and the judgment-debtor are adversely inter- 
ested.” 

The learned Judge ends his discussion 
of the question with this observation : 

“The Full Bench, as I understand them, held 
that the condition in S.47, Civil P.C., that the ques- 
tion should be one ‘arising between the parties’ 

IS satisfied by the question being one of a nature 
in which the parties to the suit adversely inter- 
ested, though the person actually raising it in 
any particular case against one party may not be 
the representative of the other party. In fact 
they gave an extended meaning to these words.” 

Ayling, J., concurred with the opinion 
of Krishnan, J., stating that he was not 


If the appellant’s petition to the lower* 
Court is to be considered as one under 
O. 21, E. 89, then it is clear that there 
IS only one appeal under the Code 
against the order that may be passed 
upon it, and against the appellate order 
only a revision under S. 115, Civil P. C., 
can be filed and not a second appeal.' 
But the appellants have filed their ap 
plication under S. 47, Civil P. C., also. 
It is argued by the respondent that the 
contest being between the judgment- 
debtors and the auction-purchaser, hav- 
ing regard to the Full Bench decision in 
Veymdra Muthu Pillay v. Maya Na- 
dan ^ (21) which holds that a stranger 
auction-purchaser is a representative of 

fu it must be held 

that the question does not arise bet- 
ween parties to the suit” and that 

therefore one of the conditions for the 

application of S. 47. Civil P. C., lacking, 
the petition does not lie under that sec- 
tion. At first sight this objection seems 
to be insurmountable, but having regard 
to the explanation put upon the Full 

21. AIR 1920 Mad 324=54 I G 209=^43 'mJ^~1^ 
(PB). 
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though he was inclined to think that the 
Full Bench judgment extended the ap- 
plicability of S. 47, Civil P. C., to a de- 
cree hardly suggested by the - wording of 
the section. In this case there can bo' 
no doubt tbat the question for decision 
is one of a nature in which the auction- 
puichaser and the judgment-debtors are 
adverselj^ interested, and it thereforef 
follows that the petitioners’ application 

would fall under S. 47, Civil P. C., and 

if so, on an appeal against the first; 
Court’s order a second appeal will lie to! 
this Court, the order passed on an appli-! 
cation under S. 47 being in the nature: 
of a deciee, As against this contention 
of the appellants based on the interpre- 
tation of the Full Bench judgment as 
given in Jainaulahdin v. Krishna CheU 
liar (22), Mr. Swaminatba Ayyar has 
called my attention to the decision in 
Yag 71 as ami Ayyar v. Chidamhara Naiha. 
Mn,daliar (24), where it was held bv 
Abdur Eahim, J.^ who was a party to 

22. AIR 1921 Mad 420=63 I C 200 

23. (189J 19 Cal 683=1^ 209 . 

24. AIR 1921 Mad Sl=6l I C 961. 
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the Full Bench decision, and Odgers, J., 
subsequent to the Full Bench decision in 
Vcyindra Muthu Pillay v. Maya jYa- 
<laii (21) that a question arising for deci- 
sion between the judgment-debtor and 
auction- purchaser does not fall under 
S. 47 and the decision thereon is not ap- 
pealable. 

The judgment is a short one and the 
Full Bench decision is not discussed in 
it, nor does it refer to the later decision 
of this Court in Veyifidra Mnthu Pillay 
V. Maya Nadan (‘^‘5) referred to by 
Krishnan, J , in his judgment. For these 
reatons 1 am inclined to accept the deci- 
sion in Jai naulabdi n v. Krishna Chet- 
.Car (22) in preference to the decision in 
Yaynasami Ayyar v. Chidamhara Nath a 
Madahar (24). ATr. Swaminabha Ayyar 
viravvs my attention to a decision of mine 
where I upheld the preliminary ohjec- 
uion and dismissed the civil miscellane- 
ous appeal on the strength of the Full 
Bench decision in Vcyindra Mathu Pil- 
lay V. Maya Nadan (21 ). But no at- 
tempt was made before me to distin- 
guish the Full Bench decision, nor was 
2 ny attention invited to the decision in 
J ai naulabdin v. Krishna Chettiar (22). 
The ai)pellants’ learned counsel in that 
oase accepted the preliminary objection 
and I therefore dismissed the second 
appeal. For the above reasons I would 
hold that in the present case a civil 
imiscellaneous second appeal would lie. 
In the result both the civil miscellane- 
ous second appeal and the civil revision 
petition are dismissed, but the respon- 
dent will get his costs only in the civil 
miscellaneous second appeal. 

P.R.S./S.K. Appeal and 

It e vision d i sm i sse d . 

25.“ AIR PJ'id Mad 126=58 I C 501=43 Mad C9G. 
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Lakshmana Rao, J. 

Krishnalal Janki prasad — Petitioner. 

V. 

ITyathkhan Saheb— Opposite Party. 

Civil Revn. Potn. No. 1392 of 1932, 
Decided on Kith February 1933, from 
• order of Dist. Judge, West Godavari, 
D/- 27th August 1932. 

Provincial Insolvency Act (1920), S. 75 
Leave to amend insolvency petition can be 
granted in appropriate cases even after 


expiry of period of limitation prescribed for 
main proceeding. 

An insolvency petition was grounded on the 
sale by the debtor in favour of his wife though 
it was alleged to be a nominal and collusive 
transaction intended to delay and defeat the 
creditors, and leave to insert a paragraph in the 
petition was prayed for, that even if the Court 
should hold that the debts referred to in the 
sale-deed are true, the transfer would neveithe- 
Icss be a fraudulent preference which is void as 
against the receiver: 

Jlfld : th^it the amendment was permissible : 
In re Phillips Baston, Ex parte, (1900) 2 Q. B. 
329 and 37 Mad. 555, ReJ. 

Held f urfher ; that in appropriate cases leave 
to amend can be granted even though the 
amendment was asked loraft r the expiry of the 
period of limitation prescribed for the main 
proceeding : .4. I. R. 1921 P. C. 50, Rel. on. 

LP 60d C 2) 

V. Srinivasa Aiyangar and B. Sun- 
da ra Jan — for Petitioner. 

Somasundaram — for Opposite Party. 

J ndgnient. — The insolvency petition 
was grounded on the sale by the debtor 
in favour of his wife though it was al- 
leged to be a nominal and collusive 
transaction intended to delay and defeat 
the creditors, and what is prayed for 
is leave to insert a paragraph in the 
petition that even if the Court should 
hold that the debts referred to in the 
sale-deed are true, the transfer would 
nevertheless be a fraudulent preference 
which is void as against the receiver. 
Such an amendment is permissible : vide 
1 71 re Phillips Bastoyi Ex parte (1) and 
Mahomed Ayijub Sahib v. J. P. Gunni<^ 
Sc Co., (2) ; and as pointed out in Charan 
Das V. Amir Khan (3) in appropriate 
cases leave to amend can be granted even 
though the amendment is asked for after 
the expiry of the period of limitation 
prescribed for the main proceeding. 
Under the circumstances leave to amend 
the petition was rightly granted in this 
case by the Subordinate Judge and the 
order of the District Judge cannot be 
upheld. It is therefore set aside and 
the order of the Subordinate Judge is' 
restored. The petitioner will however 
pay the costs of the respondent in this 
proceeding in all the Courts. 

P.R.S./k.S. Order set aside, 

T.*“(l 0 00 ) 2“ Q B' 3 2 o' =~G 9 

L T GUI. 

2. (1918) 37 Mad 555=19 I 0 19. 
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A. I. R. 1933 Madras 609 

Walsh, J. 

(Alarudurjula) Subbarayxidu — Plain- 
tiff-Petitioner. 

V. 

Pandivi Satyanandain and others — 
Defendants Opposite Parties. 

Civil Pvevn. Petn. No. 1361 of 1929, 
Decided on 14th December 1932, from 
decree and jud.^^ment of Dist. Munsif, 
Eajahmundry, D/- 19th February 1929. 

Provincial Insolvency Act (1920), Ss. 4, 68 
-and 75 — Adjudication of father and sale of 
property by Official Receiver — Order as to 
removal of obstruction — Subsequent suit by 
son of insolvent under S. 9, Specific Relief 
Act, dismissed — High Court should not inter- 
fere in revision — Specific Relief Act (1887), 
S. 9. 

A father of* a joint Hindu family was adjudi- 
cated insolvent and some properties were sold by 
the Official Receiver. There was obstruction by 
several persons including a son-in-law of the in- 
solvent and on the application of the vendor and 
• the Official Receiver, the obstruction was re- 
moved by an order of Court. Subsequently the 
.son of the insolvent filed a suit under S. 9, 
Specific Relief Act, which was dismissed on the 
ground that he had not been dispossessed other- 
wise than in due course of law: 

Held : that the High Court should not inter- 
fere on such a difficult and obscure question of 
lawwhen the petitioner bad other remedies such 
-as appeal under Ss. 68 and 75, Insolvency Act or 
an application under O. 21, Rr. 97, to 101, Civil 
P. C.: Case laiu discussed, [P 610 C 2] 

P. Venkataramana Bao — for Peti- 
tioner. 

G, Lakshmanna and G, Chandra Sek^ 
hara Sastri — for Opposite Parties. 

Judgment, — The plaintiff who is the 
petitioner in this Civil Revision Petition 
filed a suit under S. 9, Specific Relief 
Act, for possession of a certain part of a 
house on the ground that he has been 
forcibly dispossessed by the Official Re- 
ceiver. The Court dismissed the suit hold- 
ing that he had not been dispossessed 
otherwise than in due course of law and 
against this he has filed this revision 
petition. One Marudugula Subbarayudii 
had two sons Venkatasubbayya and Ven- 
kataratnam. They were both adjudica- 
ted insolvents. The wife of the former 
is defendant 8 and the wife of the latter 
is defendant 9. Venkatasubbayya had 
’two sons, the plaintiff and one Appala 
Raju, whose son is defendant 7. Ven- 
kataratnam’s son is defendant 6. All 
these formed a joint Hindu family. The 
•Official Receiver sold the properties in 
dispute and some other properties to the 
respondents who were defendants 1 to 5 
In the suit. The sale was in 1926. It 
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was obstructed by certain persons in- 
cluding a son-in-lav/, 3rd obstructor, who 
filed a petition under S. 68, Provincial 
Insolvency Act. This was dismissed 
and the appeal against it also to the 
High Court in C. M. A. lOS of 1927 was 
dismissed on 4th March 1931. There 
had been a sale of the house by the in- 
solvents in favour of a son-in-law and 
afterwards a resale of the property in fa- 
voui of the third obstructor, the nephew 
and son-in-law of the insolvents. The Offi- 
cial Receiver applied to the Court to 
have the sale set aside and this was done 
by the District Judge which was con- 
firmed in appeal by the High Court re- 
ported in Venkatarainam v. Official Be- 
ceivcr, Godavari District (l). As there 
was obstruction to delivery both the 
Official Receiver and the vendees moved 
tne Court to have the obstruction re- 
moved and by an order of Court on 17th 
February 1928 this was done. The 
plaintiff, a son of one of the insolvents 
who apparently raised no objections at 
that time, subsequently filed this O. S. 

No. 253 of 1928 under S. 9, Specific Re- 
lief Act. 

The question at issue really is whe- 
ther the order on the obstruction peti- 
tion directing removal of the obstruc- 
tion w^as a decree or not. For the peti- 
tioner Narasimhatjya v. V eeraraghavalu 
(2j IS relied on. But the decision of 
that case is not really applicable be- 
cause at that time S. 4, Provincial In- 
solvency Act, was not in force. This 
has been pointed out in Bamasicami 
Chettiar v. Bamasicami Iyengar (3), 
which is entirely in respondents' favour! 

It was* held in that case that under Ss. 4*, 

5 and 56, Provincial Insolvency Act! 

5 of 1920, the Court of insolvency can 
inquire into the disputed title and order 
delivery of the insolvent’s property to a 
purchaser thereof from the Official Re- 
ceiver by removing the obstruction of a 
third party. This'was'also the case of a 
father and sons. But the petitioner re- 
lies on a later case, Venkata Baman v. 
Chokkier (4) and he argues that the sons 
are in a better position than a third party 
claiming to hold under the insolvent in 
this matter. Venkata Baman v. Chokkier 
(4) professes to distinguish Bamasivami 
ChetUar v. Ramaswavi i Iyengar (3) on the 

1. AIR 1924 Mad 353=76 I C 1C06 ^ 

2. AIR 1918 Mad 702=42 I C 526=41 Mad 440 

3. AIR 1922 Mad 147=65 I 0 394=45 Mad 434' 

4. AIR 1928 Mad 531=109 I C 516=51 Mad 567* 
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ground that in that case the purchase 
was benarni, hut if Bamaswayni Cheitiar 
V. liainaswami luenrjar (3) is studied, it 
will be seen that though the insolvent’s 
son raised the plea that the purchase 
was benami that was not the plea on 
which the case was decided and it pro- 
ceeded entirely on the position of an 
undivided son. Venkata liaman v. 
Chokkicr f4) does appear to reverse i/awa- 
sira77U Chettinr v. liamasv:anii Iyengar 
(3) though it does not profess to do so. 

It has been argued for the counter- 
petitioner Ijeforo me tliat the two cases, 
Oificial liecciver o f South Arcot v. Peru- 
rnal Ptllai (5) {xoAChittammal Ponnu- 
sami Naicker (G), referred to in Ve 7 ikata 
Pa7)ian v. Chokkicr (4), as placing the 
position of the sons cn a different foot- 
ing from that of the father do not really 
do so. It is not for me sitting as a 
single Judge to canvass that point. In 
Official Peceiver of South Arcot v. Peru- 
vial Pillai (5) it was admitted that the 
insolvents had no present right to joint 
possession of the properties with the 
persons obstructed. In Chiita7nv\al v. 
Po7imisami Naicker (G) there had been 
a previous division of the property. 
Several cases as to what is meant hy 
dispossession in duo course of law” 
have been quoted to me, hut the position 
of the Ofllcial > Receiver with regard 
to an insolvent father and his sons is so 
peculiar and difficult that these cases are 
not of very much assistance. Pudrairpa 
V. Narasingarao (7) quoted for the peti- 
tioners is a case of a landlord disposses- 
sing tenants who held over. It was held 
to be not in the usual process of law. On 
the other hand Ka7ni7ii Sundari Dasaya 
V. Saheb Sheikh (8) is a case where the 
tenants were dispossessed in execution 
of a decree against their landlord and it 
was held that they were not disposses- 
sed otherwise than in due course of law. 
lioshanulla v. Nazir Mahmud (9) is a 
very brief judgment which gives no rea- 
sons and it does not refer to Ka7niiii 
Suudari Dafiaya v. Saheb Shiek (8). 

After the decision in Iiainasivami 
Cheitiar v. Iia7nastra7ni Iyengar (3) and 
until Venkata iPniuni v. Chokkicr (4) it 
was good law here, and the Court was 
entitled to remove obstruction by the 

'srAfR 1'J24 i\r;Kl nS7=’7lj"fTr822. 

G. AlU l‘J2G ]\r;id aG:'l=l)2 I 0 673=19 Mad 762. 

7. (1905) 29 Bom 213=7 Bom L 11 12. 

8. (1910) 6 I B 793. 

9. (1913) 18 I C 727. 
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sons of insolvents. There was some 
doubt whether the vendees or only the 
receiver could make the application; so* 
in the present case, to make sure, botk 
applied to remove the obstruction and’ 
to give possession. That decision was^ 
in force when the vendees and the Offi- 
cial Receiver applied and the order of 
the Court was passed on, 17th February 

1928. The decision in Ve 7 ikata Paman 
Chokkicr (4), 

now relied upon, was given 
on 5th December 1927. . It was, I under- 
stand, first reported only in A.l.P. 1923 
Mad. at p. 531. It was not thereforo 
reported at the time the Court made the 
order. As I said before, the legal posi- 
tion of an Official Receiver in regard to 
the joint sons of the insolvent’s father 
is an extremely difficult problem and the 
history of this case shows that every 
conceivable obstacle has been put in the 
way of realising the insolvent’s assets. 
If the decision in VcTikata Pa7nan v. 
Chokkicr (4) is to be relied on, it appears 
to me that f Chetiiary. Pa7na~ 

stvami Iyengar (3) has been entirely re- 
versed although the learned Judges ap- 
pear to think that Pa7nasn'ami Cheitiar 
V. Pa7nasu'ami Iyengar (3) may be dis- 
tinguished later. The question is whe- 
ther in a case of this sort should I in- 
terfere in revision petition, on a diffi- 
cult and rather obscure question of law 
when the petitioner had undoubtedly 
other remedies such as appeal to the in- 
solvency Court, under Ss. 68 and 75', 
Provincial Insolvency Act, or an appli- 
cation under 0. 21, Rr. 97 to 101, Civil 
P. C.? The plaintiff stood by and then 
proceeded to attack the decree collate>- 
rally by tlio present suit. I do not 
think, even if the view of the learned 
District Munsif is wrong that this is a 
case in which I should interfere in revi- 
sion. The revision petition therefor© 
fails and is dismissed with costs. 

P.R.S./k.S. Peiiiioii dismissed, 
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Walsh, J. 

Pndrappa Nayak and others — Plain- 
tiffs— Appellants. 

v. 

Pasari and others — Defendants — Res- 
pondents. 

Second Appeal No. 293 of 1929, Deci- 
ded on Gth March 1933, against judg- 
ment and decree of Sub-Judge, Tutico- 
rin, D/- 21th September 1928, 
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Landlord and Tenant — Poramboke land — 
Registration of land as cattle stand in settle- 
ment register dc rs not imply grant to vil- 
lagers — Assignment of such land — Discre- 
tion vests in Government and cannot be 
questioned by civil Court. 

The registration of land as cattle stand in the 
settlement registers does not imply any grant to 
the villagers; and the ^ight of the Government 
to assign such land is not restricted hy the con- 
dition that the villagers would not be prejudiced 
by their cattle-staud ground being diminished by 
such assignment youd what is re.juired for 
them. The Revenue Olhcials must be leit to their 
own judgment in such matters and tlieir judg- 
ment cannot bo questioned by the civil Court: 
Mad, A. No. 6b-2 of 192G, ’Foil.; AIR 1931 
Mad. 213, not Foil,; 31 Cal 503 (P C), Dist. 

LP 611 C 1 , 2; P 612 C 1] 

O. S. Venkaiachariar and S. N arayana 
lyencjai — for Appellants. 

P. V. Bajamannai — for Bespondents. 

Judgment. The plaintiffs as repre- 
senting the villagers of Kalingapatti 
brought a suit for a declaration that 
the plaint property, Survey No. ‘d25 
measuring 9G cents, and Survey No. 1690 
measuring 3.83 acres, have been set 
apart for communal purposes from time 
immemorial and that the Secretary of 
State (defendant 3) had no right to 
assign portions of the above survey num- 
bers to defendants 1 and 2. These two 
survey numbers are both registered as 
cattle-stand in the re-settlement regis- 
ters, Both the Courts found, as a mat- 
ter of fact, that Survey No. 225 is not 
be ing used for this purpose but is used 
for other purposes and that of the 3 
acres 83 cents of which Survey No. 1690 
consists, only portions are used as cattle- 
stand and that 59 cents assigned in that 
number are not being so used. The suit 
was dismissed in the trial Court and 
the decree was confirmed in the lower 
appellate Court, Against this the plain- 
tiffs have preferred this second appeal. 

The registration of the land as cattle- 
jstand in the settlement registers does 
not imply any grant: see decision in 
Venkatasami Naidu v. Agai'am Chengcu 
(1) and S. A. No, 692 of 1926 of this 

Court. In the former case Wallace, J., 
hold that 

the mere registry of land in a village as a par- 
ticular kind of poramboke creates no vested right 

in the villagers to hold it as against Govern- 
ment,’* 

and in^. Wo. 692 o/1926 beheld that 
the mere entry of the 'field as grazing 
ground poramboke in the settlement 
registers which is what the lower appel- 


Dasan (Walsh, J.) Madras 611 

late Court relies upon is of course no 
proof of any dedication. It is not ar- 
gued before me that any grant or dedi- 
cation has beeu proved in the presentj 
case, but it is said that once it has heeu’ 
registered as cattle-stand, Government! 
can only transfer it provided they do 
not prejudice the rights of the vil- 
lagers by diminishing the cattle stand 
ground beyond what is required and 
that there is no finding that the land 
left was sufficient for tl:e use of cattle 
by the villagers. This argument was 
also raised in S. A, iYo. 692 of 1926. 
Wallace, J., there remai-ks: 

“Iti' urged that the only principle which 
ought to guide Collectors in consenting to a re- 
duction of the area of grazing ground poramboke 
is the consideration of whether the extent left 
still sufiices for the village needs; that is geiie- 
rally so and lias been recognized as a correct 
principle by various Board’s proceedings ajid 
Government orders: sec Ex. 9. But that°princi- 
ple is not embodied in the Board’s Standing 
Orders as a sine qua non nor is it the only prin- 
ciple to be considered. For example, another 
principle is also set out in the G. o!’s (to) the 
general needs of the whole village. Another 
principle, one may perhaps add, might be the 
necessity for raising public revenue, or the ad- 
visability of restoring the loss of revenue which 
Government has suffered by the decision in 1874 
to transfer from patta land to poramboke. All 
these requirements have to be considered broadly 
by the Collector in a case like the present. It 
might be for example that the question that the 
Collector has to decide is whether existing graz- 
ing ground should not, to the advantage of the 
whole village, be converted into tank bed or into 
house site, even though thereby the need for 
grazing ground is unduly curtailed. The reve- 
nue officials must be left to their own judgment 
in such matters and th*eir judgment cannot be 
questioned by the civil Court. We see the un- 
desirable result of the civil Courts’ interference 
in the present case.” 

Collector of Godavari District v. Pedda 
Bangiah (2), which is quoted for the ap- 
pellants, appears to be against them. It 
was there held, that according to the 
Common law of the country the control 
of the gramanatham vests in the reve- 
nue authorities and they are at liberty 
to grant portions of it at their discretion 
to persons who apply for it. In that 
case the plaintiff* sued the Collector 
on behalf of the Secretary of State 
to have the grant set aside and for 
a declaration that the plaintiff* and 
others were entitled to use the land as 
a standing place for the village cattle 
and for common village purposes and 
that the Collector had no right to make 
any grant of the land. The other case 
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quoted, Jiardn;,>rnmi lyerv , Secy, of State 
(3), so far as tlio point decided there is 
concerned, dees not help the appellants. 
There the land was described in the 
settlement register as Mandai poram- 
l)ol 3 but the Govoinmont subseciuently 
transferred it to Nat ham poramboke 
and the suit plot was allotted by the 
Government as liouso sites and granted 
to certain residents of the village. In 
that case it was not proved that the re- 
maining area was not suflicient hav- 
ing regard to Gie needs of the com- 
munity. Tt was held that tho plain- 
tills’ customary right was not an abso- 
lute one’and the Court could restrict tho 
user to the remaining portions of the 
land. The result was the dismissal of 
the suit. This decision which was by a 
single Judge, Yonkatasubba Rao, J., is 
however relied on as indicating tho prin- 
ciple that Courts can decide what is the 
reasonable amount of land to be left for 
the purpose required. This is an obiter 
lictum and with great respect I am un- 
able to see how such a principle is re- 
concilable with the direction of the 
Government in the matter. The Privy 
Council case quoted in that connexion, 
Bholanaih Nundi v. Midnapore Zamin- 
dari Co. (4), was not a case wherein 
Government was concerned; the plain- 
tiffs, being resident cultivators of the 
village belonging to the defendants, the 
proprietors of an indigo concern, claim- 
ed a right of free pasturage over the 
waste lands of the village. With res- 
pect I prefer to follow the opinion of 
Wallace, J., in S. A. No. 692 of 1926 and 
[ am bound to do so as the case before 
him w^as decided on the actual point. 
In the result the second appeal fails 
and is dismissed with costs (one set). 
P.r^s/k.S. __ Appeal dis mifified. 

3. A I R 1931 lUxd 213=129 L C G30. 
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CCRGENVEN AND SUNDAllAM OHETTY, JJ. 

M. K, R. J/. Mulhurainan Ghcttiai — 
Plaintiff— Appellant. 

V. 

Snhramanian CJiettiar and others — 
Defendants — Respondents. 

Second Appeal No. 232 of 1926, Deci- 
ded on 21 th February 1933, against 
decree of Sub-Judge, Sivaganga, in O.S. 
No, 25 of 1925. 


(a) Evid ence Act (as amended by Act 31 of 
1926), S. 68 — Retrospective effect — Quaere 

^Vhethc^ S. 08 as amended by Act 31 of 1926 is 
not retrospective so far <as the operation of ad- 
mitting evidence is concerned: A 1 11 1929 Mad 
881 s.ud A I n 1928 Bom 207, Bcf. 

[P 613 C 2] 

fb) Civil P. C. (1908), 0.17, R. 1— Plain- 
tiff taking steps to secure attesting witness 
and not responsible for non-service — Wit- 
ness dead during appeal — Plaintiff can prove 
documentby other means — His own evidence 
is sufficient— Evidence Act (1872), Ss. 68 
and 69. 

hero the plaintifT has taken early steps to 
secure the attendance of the attesting witness 
and is not responsible for the last summons 
being inolTective, an adjeurnment should be 
granted for examining the attesting witness; and 
if tliG witness has died during tho pendency of 
the appeal, w'hethor under the amendment of 
y. OS or under S. 09, Evidence Act, it is open to 
the plaintiff to prove tho document by other 
moans. His own evidence in the circumstances 
would be suflicient to prove the document. 

IP 613 C 2] 

Patanjali Sastri — fer Appallant, 

5. Varada-^hariar and A. Swaminaiha 
Iyer — for Respondents. 

Curgcnveii, J . — The plaintiff, who ap- 
peals, is a money-lender and sued upon 
a hypothecation bond which purports to 
have been executed to him for a sum of 
Rs. 4.000 on 29th November 1918 by 
one Palaniappa Chetty, The property 
hypothecated consisted of an undivided 
one-third share in tho family house, 
the other two shares being owned by 
other branches. Palaniappa Chetty died 
in 1923 and the suit was brought 
against his two sons, defendants 1 and 2, 
and his natural brother defendant 3, 
who had been adopted to his uncle. 
Tho plaintiff was put to the proof that 
Palaniappa Chetty had executed the 
document, and the further defences 
were raised that the bond was not sup- 
ported by consideration and was not 
binding upon the shares of the sons. 
The learned Subordinate Judge found 
against the plaintiff upon all these 
points and dismissad tho suit. 

So far as proof of execution is con- 
cerned the lower Court found that one 
of tho attestors was alive and had not 
been examined by the plaintiff. Ac- 
cordingly under S. 68, Evidence Act, as 
it then stood, the document could not 
be used as evidence. Since then the 
section has boon amended by Act 31 of 
192-6, which provides that it shall not 
bo necessary to calPan attesting witness 
in proof of tho execution of such a docu- 
ment unless its execution by the person 
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by whom it purports to have been 
executed is specifically denied. In the 
present case there is no such specific 
denial. All that the written statement 
of defendants 1 and 2 claims is that the 
plaintifi should he put to the proof of 
the execution. The question then arises 
whether the amendment introduced by 
this Act operates retrospectively. Two 
cases have been cited to us as authority 
for the view that it does so operate, 
Thayammal v. Muth'nk'iimaraswami Chet- 
Uar (l) and YacAibkhan v. Guljarkhaii 
(2;. Mr. Varadachariar has questioned 
the correctness of these decisions upon 
this point, arguing that the amendment 
has not been made retrospective by ex- 
press enactment and therefore can only 
be held to be so as a provision of pro- 
cessual law. It is retrospective in the 
sense that it affects documents already 
in existence, provided that ‘the opera- 
tion of receiving them in evidence takes 
place after the amendment came into 
force. It is not retrospective so far as 
the operation of admitting evidence is 
concerned. We do not think that it is 
necessary to decide this matter in its 
general aspect because of certain special 
features which are present in this case. 
The learned Subordinate Judge admits 
that the plaintiff made an attempt to 
secure the evidence of the surviving 
attestor, Sowmya Ayyangar, but consi- 
ders that summons was not taken out 
early enough for this purpose. We find 
the name of the witness first appearing 
in a list filed by the plaintiff on 7th 
November 1925, and summons was ac- 
cordingly issued on 9th November 1925 
for 28th November. This summons 
was served by affixture. The name 
again appears in a list dated 22nd De- 
cember and summons was issued on 25th 
December for 8th January 1926. This 
was returned unexecuted for want of 
time, the Christmas holidays doubtless 
haying reduced the time available. A 
third attempt was made to summon the 
witness on 4th March 1926 for the 16th, 
and was returned with the report that 
he had left his home two days befcre 

and the time of his return was not 
known. 

The hearing of the case wa's taken 
up on 16th and 17th March and on the 

1. AIR 1929 Mad SS1=121 IC 858=53 Mad 119 

2. AIR 1928 Bom 207=111 I C 267=52 Bom 
219. 
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latter date an application by the plain- 
tiff s pleader for an adjournment in order 
that the attestor might be examined 
was refused and judgment was pronoun- 
ced on 18th !March. We cannot help 
thinking that this adjournment should 
have been granted, because the plaintiff 
took early steps to secure the atten- 
dance of the witness and w’as not so far 
as appears responsible for the last =^um- 
mons being ineffective. If matters stood 
there therefore we should have been 
disposed to remand the case for taking 
this evidence which, although formal, 
is indispensable. Such a remand would 
of course re-open the case and it can 
hardly be contended that then the trial 
Court could not avail itself of the 
amendment to S. 68. But we are in- 
formed that this witness has since died 
and accordingly, whether under the 
amendment or under S. 69 of the Act it 
is open to the plaintiff to prove the docu- 
ment by other means. His own evidence 
is, we think, in the circumstances suffi- 
cient to do this and we hold that the 
proof has accordingly been given. The 
next question is whether the bond is 
supported by consideration. (After dis- 
cussing evidence. His Lordship conclu- 
ded). The evidence certainly suggests 
that some consideration passed, but if 
specific evidence relating to payment is 
disbelieved there is no proof that the 
full consideration passed. And if the 
full consideration did not pass the ques- 
tion how much, if any, passed becomes 
incapable upon the evidence of any 
definite answer. We have accordingly 
no other course but to confirm the find- 
ing of the trial Court upon this issue 
and dismiss the appeal with costs. 
P.R.S./r.K. Appeal dismissed. 
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CURGENVEN AND SUNDARAM 

Chetty, JJ. 

(Nagar) Damodara Shanbhogue — 

Plaintiff — Appellant. 

v. 

Cha7idap7ir Pujary and others — Defen- 
dants — Respondents. 

Appeal No. 223 of 1926, Decided on 
6th March 1933, against decree of Sub- 
Judge, South Kanara. 

(a) Transfer of Property Act (1882), 

S. 58 (d) Usufructuary mortgagee has no 
right to sue for sale of mortgaged property 
unless there is express personal covenant to 
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pay money — Held that document in question 
did not contain such covenant. 

A iKiifnictuary lllortc;a^eo a?? such has no 
to iM^tltl]tca suit for sale of the mort ; 4 a,c;c('l 
proj'crty. y)ut niu<t only cotitinuo to enjoy the 
s;'jnc till re(len»[)tion. If in such a nort"age 
dee<i. there is an express per-onal covenant to 
|)ay the money, apart from words merely indica- 
ting the time and the mode of redemption, a suit 
for sale mav be instituted, hut not otherwise. 

What was stated in a usufructuary mortgage 
v.as that on paytnentof the hal incc of the prin- 
cipal mcmc\ the mortgagee should receive it and 
make over the property to the mortg.igors. There 
also a provision that in case of default in 
the redemption of the mortgage on due date the 
morlgaccc should continue in possession and 
enjoyment of mortgage property till reliLation of 
mortc;age-moncy ; 

Hib! : on a construction of the document 
that it did not contiin personal convonant to 
pav the mortgage-money: Case law referred. 

LPG15C1] 

(bl Transfer of Property Act (1S82), 
Ss. 58 (d) and 72 — Usufructuary mortgagee — 
Lease executed by mortgagor — Arrears of 
rent stipulated to be paid at time of redemp- 
tion and to be charge on mortgaged property 
— Such charge can be enforced by sale of 
mortgaged property. 

Although a usufructuary mortgageo is not enti- 
tled to sue for sale of mortgaged property for 
balance of principle amount in the absence of an 
express personal covenant in the mortgage deed, 
still where the mortgagor executes a lease to the 
mortgagee and agrees to pay any arrears of rent 
at the time of redemption and there is a fur- 
ther definite clause in the loaso-fleed by which 
a charge is created on the mortgaged property for 
the arrears of rent unfettered bv the restrictions 
contained in the mortgage-deed as to time and 
mode of redemption, the mortgage-property can 
be sold to enforce the charge. [P 61G 0 2] 

(c) Lan dlord and Tenant — Claim for arrears 
of rent — In absence of agreement to pay in- 
terest, interest cannot be allowed — Interest. 

Where no contract for the payment of interest 
on arrears of rent is set up in the plaint, the 
claim for interest is clearly unsustainable and 
must he disallowed. [P G17 0 1] 

(d) Hindu Law — Joint family — Usufructuary 
mortgage — Several leases executed by several 
members to mortgagee for convenience — 
Whole mortgaged property made responsible 
for realisation of arrears of rent due by any 
member — Charge for arrears of rent is bind- 
ing on family of mortgagors as a whole. 

A morigage deed provided that the mortgageo 
should lease out difleront portion of the mort- 
gaged ))roperty to several inoml)Ors of the family, 
as such a course would bo eonvoniont for main- 
taiiiiii;: thomsolvos out of the usufruct, at the 
s.\mc time piying rent to the mortgageo which 
would represent the interest duo to him on the 
principal amount. Under the morigage deed the 
whole of the mortgaged ])roperty was made ros- 
))Onsihlo for realization of the arrears of rent duo 
i\'N' any nunnhor of the family in respect of the 
loose talam l>y him: 

Ilel-i : that the charge created in respect of 
tlio arrears of rent was binding on the family 
of the mortgagors as a whole. [P G17 0 2] 


B. SUara?na Bao and K. P. Sarvoth- 
awma Ran — for Appellant. 

K. Y. AJi(j(i and K. Srinivam Bao — 
for Respondents. 

Sundaram Chetty, J . — Plaintiff is the 
appellant. Ho sued for tiie recovery of 
a sum of Rs. o7,0G5-9-ll by sale of the 
mortgaged properties on the strength of 
a usufructuary mortgpvge deed, Ex. A, 
which according to the plaintilf’s con- 
tention contains a personal covenant to 
pay, whereby he is enabled to sue for 
the sale of the mortgaged properties 
though the mortgage deed is styled as 
a usufructuary mortgage. The learned 
Subordinate Judge dismissed the suit by 
reason of his findings on issues 3 and d. 
On a construction of the terms of a mort- 
gage deed, ha has held that there was no 
personal covenant to pay the mortgage 
amount and the suit for sale of the 
mortgaged properties is not therefore 
maintainable. This is the main question 
argued in this appeal. The suit mort- 
gage deed Ex. A is an unduly long docu- 
ment and a full translation of it is given 
in the judgment of the lovver Court. For 
the purpose of deciding the point at 
issue, the following extract from the 
document would suffice : 

“ As wo represented to yon that there is some 
extra income in the propert}', till the term stated 
here below, you should give us credit to a sum of 
Rs. G,G25 from the principal amount and you 
have agreed thereto out of conce.ssion to us. 
Deducting the said sum of Rs.G,G25, on payment 
(when paid) in one lump sum on the kalavadhi 
Vishu Sankramana of Dundoobhi year (1922-23) 
of the balance of Rs. 4,000 as also anv arrears of 
rent that may remain due with your consent 
from any member of our family who may take 
the property on rent from you on the responsi- 
bility of the property, you shall receive the same 
and make over the property and documents as 
also the ‘receipts which you obtain from the 
creditors. If wo fail to pay the aforesaid amount 
on the due date as stated above, thereafter, un- 
less wo pay on kalavadhi Vishu Sankramana of 
any year, wo have no right to ask you to receive 
the amount and surrender possession during any 
other time of anv year, and from the date of 
default on the duo date until wo discharge all 
rights under this deed, you shall not only enjoy 
the properties but shall also bo entitled to ap- 
propriate the income towards the interest duo 
to you on the principal amount and we shall 
have no right to claim any excess income from 
you. If YOU do not consent to allow any arrears 
of rent against the members of our family, this 
deed shall bo no bar to your right of recovering 
tho same on the responsibility of the said pro- 
perties. If in addition to the aforesaid sum of 
Rs. 1,500 loft in anamath with you to pay tho 
aforementioned creditors, any excess sum is 
found due to them and is paid by you, tho excess 
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SO paid and if the assessment be enhanced at the 
time of the survey, the sum so enhanced also, 
together witn interest at S per cent per annum 
from the respective dates of payment, wo are 
liable to pay on the responsibibility of the 
ildarwar property (property mortgaged usufruc- 
tuarily). and we shall pay at the time of the 
final discharge of the amounts under this deed 
(when the accounts in respect of this deed are 
‘finally settled) the said sum also.” 

This deed was executed on 11th Sep- 
tember 1892 and it is specifically stated 
in the body of the deed that possession 
of the properties was handed over to the 
mortgagee on sap ildarwar (usufructuary 
mortgage pure and simple). A period of 
•30 years is fixed for redemption, and by 
reason of the enjoyment of the properties 
•by the mortgagee for that period, the 
ontire interest due on the principal sum 
•of Rs. 10,625 for the said period of 30 
years and also a portion of the principal 
amount, namely Rs. 6,625, must be taken 
to have been paid off. At the end of 
that period’ the balance of principal 
remaining due is only Rs. 4,000. Pro- 
vision is also made in this deed for the 
;grant of portions of the mortgaged pro- 
perty on lease to any member of the 
’ amily of the mortgagors and the arrears 
of rent remaining due are also payable 
•along with the balance of the principal 
•amount on the specified date at the end 
of the 30 years’ term. In the case of a 
usufructuary mortgage, there must be 
delivery of possession to the mortgagee 
coupled with an authorisation to retain 
such possession until repayment of the 
mortgage money, and receive the rents 
•and profits in lieu of interest or in part 
^payment of the mortgage money. An 
usufructuary mortgagee as such has no 
right to institute a suit for sale of the 
mortgaged property, but must only con- 
tinue to enjoy the same till redemption. 
If in such a mortgage deed, there is an 
express personal covenant to pay the 
rnoney, apart from words merely indica- 
ting the time and the mode of redemp- 
tion, a suit for sale may be instituted, 
but not otherwise. Even to sue for the 
mortgage money under S. 68, T. P. Act, 

It must be shown that by the terms of 
the deed the mortgagor has bound him- 
self to repay the same. So far as the 
claim for the recovery of the balance of 
principal, namely Rs. 4,000, is concerned, 
we are unable on a proper construction 
|of the terms contained in the deed, to 
jread any personal covenant to pay the 
bame. Any such covenant should be 


clear and unconditional in the under- 
taking to pay. 

^ Several decisions were cited on either 
side in the course of the arguments and 
'sve find that each case turns upon the 
construction to be placed on the parti- 
cular wording of the document. The 
usufructuary mortgage deed which was 
considered in Luchmeshar Singh v. Dookh 
]\Iocha7i Jhd (l) contained a clause : 

Having paid the principal money in the 
month of Chait 1297, we shall take back the 
document and the land.” 

The learned Judges held that 

such a provision is merely what is generally 

known as a proviso for redemption which fixes 

the minimum time within which the mortf^acor 
can redeem.” ° ° 

In respect of an exactly similar clause 
contained in a usufructuary mortgage 
deed, our High Court held that it °did 
not amount to a personal covenant to 
pay: Hakeem Patte Muhammad y, Davood 
(2). The same view was held in a later 
case on the contruction of an almost 
similar provision: Bangaijxja Pillai v. 
Narasimha Iyengar (3). In another case 
decided by the Calcutta High Court, 
where the covenant was 

‘‘when I or my heirs shall pay, I shall take back 
this deed and enter on the land,” 

it has been held that this does not 
amount to a personal covenant to pay 
but it is only a conditional statement 
which would not entitle the mortgagee 
to insist on giving up possession and 
recovering the money by sale of the 
property.^ The terms of the clause in 
the deed in question in the present case 
relating to the payment of the balance 
of the mortgage money are in our opinion 
very similar to the clauses which were 
the subject of consideration in the cases 
referred to above. The cases relied on 
by Mr. Seetharama Rao for the appellant 
are in our opinion distinguishable from 
the present. In the mortgage deeds 
dealt with in Bamaxjya v. Guruva (4) 
and Udayana Pillai v. Senthivelu Pillai 
(5) there was a clear and unambiguous 
personal covenant to pay. In the latter 

case the covenant ran as follows : 

” On the expiry of the term I shall pay the 
said Rs. 200 and redeem the lands.” 

In the former case, it is worded thus: 

” It is settled that we should pay the principal 
amount to you in three instalments within this 
period.” 

17(1897) 24 Cal 677. ^ 

2. (1917) 39 Mad 1010=30 I C 569. 

3. AIR 1919 Mad 847=47 I C 852. 

4. (1891) 14 Mad 232. 

5. (1896) 19 Mad 411=6 M L J 210. 
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Such being tiie wording of the clause, 
there was no diiliculty in holding that 
there was a personal covenant to pay. 
In those deeds there was a further clause 
that in default of such payment the 
mortgagee should continue to enjoy the 
property in the aforesaid manner till 
redemption. In view of the fact that 
there was a clear and unequivocal per- 
sonal covenant to pay the money, as 
an independent pro\ision, the learned 
Judges held that the idfect of the suhse- 
(juent clause for continuance of enjoy- 
ment in case of default in such payment, 
was not to nullify the previous covenant 
to pay on a certain day. These decisions 
would he authorities in favour of the 
plaintiff s contention in the prc.Si nt case 
if Ex. A does contain a clear and un- 
conditional personal covenant to pay as 
in those cases. Not only is such a per- 
'sonal covenant to pay absent in Ex. A, 
|but there is also a provision that in case 
of default in the redemption of the 
mortgage on the due dato at the expiry 
of the term, the mortgagee should con. 
tinue in possession and enjoyment of the 
property appropriating tlie income to- 
wards the interest due on the balance 
of the principal amount. As observed 
by the lower Court, this provision is 
presumably for the benefit of the mort- 
gagee because he has the advantage of 
enjoying the entire mortgaged property 
in lieu of interest due on only a portion 
of the principal sum, namely Hs. 4,000. 
This may sound something like a penal 
provision in case of default in the pay. 
ment of the entire mortgage money at 
the end of the stipulated term of 30 
years. In the Full Bench decision in 
SivdJcciTTi i A7miidi> v. Goi)clIcl Savuiidtcivi 
Ayyan (6) the clause was : 

“ I shall pay you tlio said mortgage amount 
of Rs. 3,000 in Cliithrai kalavadhi of the year 
1883 and take back this deed of mortgage with 
possession.” 

This was held to bo a clause contain- 
ing a covenant to pay. Even in the 
later Full Bench decision in Kangaycb 
GuruJeal v. Kalimuthu Annavi (7) the 
clause was almost similar : 

Thereaflor, on the 30th Panguni, Bbava rear 
causing the aforesaid Rs. 200 to bo paid*(on 
paying the aforesaid Rs. 200) wo shall (redeem) 
or (recover hack) our'land.” 

Theso decisions do not materially 
help the appellant in this case. One 

relied on by him is the 

(>. (IHDOj 17 Nad 131=1 M L J 50 
7. (1001) 27 Mad 52G (F13). 
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one reported in Bangosicami Ayyangar 
V. F^?^>rara^7/^arac7mr/ (8). This seems to 
he in support of his contention rather 
than the other decisions. The particu- 
lar clause from which the personal 

covenant to pay was inferred is as foB 
lows: 

^ ” Tlaving paid the amount of the principal by 
<th July 1017, having endorsed on the said deed 
deed. 1 shall enjoy the said land.” 

But in Ex. A, there are no words, such 
as we^ shall take back and enjoy the 
lands, \\e shall redeem and take back: 
the lands. W hat is stated therein is,! 
that on payment of the balance of the* 
principal money the mortgagee should' 
rec6i \ 0 it and make over the property 
to the mortgagors. That is only a pro-l 
vise for redemption in which the duty 
of the mortgagee after redemption of 
the mortgage is expressly specified. On 
a careful consideration of the specifip 
terms in Ex. A, we agree with the view 
of the lower Court and hold that there 
is no personal covenant to pay the bal-l 
ance of the mortgage money so as to 
entitle the plaintiff to claim the relief, 
namely, sale of the mortgaged property 
for the realization of this amount. 

So far as the arrears of rent due in 
respect of the leases granted to the 
members of tho family are concerned, 
there is no doubt a provision in the deed 
that those sums are also payable along 
with the balance of the principal- 
amount at the time of redemption. But‘ 
there is a further definite clause which! 
clearly entitles the mortgagee irrespec- 
tive of such a provision, to recover those 
arrears on tho 'responsibility of the! 
mortgaged property. It means that hej 
can enforce the charge created on thej 
property in respect of those arrears of' 
rent, unfettered by the restrictions con-| 
tained in this deed as to the time andj 
mode of redemption.' The mortgaged- 
properties having been made securityl 
for the recovery of* those arrears of rent! 
under this deed, there is no bar to the| 
enforcement of tho charge in the piesont 
suit by asking for tho sale ot those pro- 
perties. J 

The amount of arrears of rent toge- 
ther with interest at 12 per cent per 
annum claimed by tho plaintiffs as per 
Sch. B is Es. 22,030-7-4. Wo ma.y first 
dispose of tho question as regards the 
claim for interest. There is no provi- 
sion in Ex. A for payment of any inte- 
8. A 1 R 'l02d Mad 6l3=76 1 O'lOOS. 
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rest on the arrears of rent, though there 
is specific provision for payment of in- 
teiest at 8 per cent per annum on two 
other items of debt. No contract for 
the payment of interest on arrears of 
rent is set up in the plaint. That be- 
ing so the claim for interest is clearly 
unsustainable and must be disallowed. 
If the amount of interest is eliminated 
from the claim, what is due for arrears 
of rent alone is Es. 12,547-15-0. The 
learned Subordinate Judge has found 
that the particulars of the arrears of 
rent as given in Sch. B are correct, 
except as to the value of rice given 
therein. The quantities of rice which 
remained due as arrears of rent are men- 
tioned in that schedule and they are 
in conformity with the settlement made 
by the several defendants showing the 
quantities of rice which remained due 
to the plaintiff as arrears of rent. It is 
said that there are some inaccuracies in 
the accounts when compared with the 
lease deeds and receipts. This is not 
clearly made out, though there was 

some cross-examination of the plaintiff 
on this point. It is unlikel37’ that when 

e lessees chose to settle the accounts 
with the mortgagee, they would have 
subscribed their signatures in token of 
such settlement without satisfying them- 
selves as to the correctness of the figures 
mentioned therein. As regards the prices 
of rice claimed by the plaintiff, as noted 
in Schs. B-1 to B-10, the lower Court 
has made a deduction of 10 annas per 
mura, and subject to this deduction the 
prices noted therein have been allowed. 

e accept that finding. The plaintiff 
would therefore be entitled to Rupees 
12,547-15-0 less the sum calculated at 
10 annas per mura on the total quantity 
of rice oue as arrears of rent, namelv 

Es. 1,122-8.0. 

It is urged on behalf of the respon- 
dents that the arrears of rent due by the 
several members of the family could not 
be made a legitimate charge on the 
mortgaged property. The lower Court 
is of this opinion and seems to proceed 
on the footing that the leases prov’ided 
for in the mortgage deed Ex. A should 
be those taken by any member of the 
family^ as representing the whole family. 
But there is nothing in the terms of the 
mortgage deed to restrict the nature of 
the leases contemplated in the mortgage 
deed in the aforesaid manner. This in- 


tention as would appear from the whole 
trend of the mortgage deed is that the 
mortgagee should lease out different 
portions of the mortgaged property to 
several members of the family, as such a 
course would be convenient for maintain- 
ing themselves out of the usufruct, at the 
same time paying rent to the mortgageo 
which would represent the interest due 
to him on the principal amount. Underj 
the mortgage deed the whole of the' 
mortgaged property is made responsible! 
for the realization of the arrears of rent' 
due by any member of the family in res 
pect of the lease taken by him. Such,' 
an arrangement appears to have been' 
brought about in the interests of all the! 
members of the famil^^ wdthout preju-' 
dice. to the rights of the mortgagee. 

\^/e cannot therefore regard the charge 
created in respect of the arrears of rent 
as not binding on the family of the 
mortgagors as a whole. Moreover this 
very mortgage deed having been found 
to be valid and binding on the whole 
f am ily in the former suit which was 
brought by some of the present defen- 
dants and others in which the mortgagee 
was arrayed as one of the defendants, 
it is not now open to the defendants to 
re-open the question of the validity and 
binding character of this mortgage by 
setting up a plea which might and ought 
to have been set up in the former suit: 
vide Exs. B and B-1. The learned Sub- 
ordinate Judge has found on issue (l) 
that the question of the validity of the 
plaint mortgage is res judicata by rea- 
son of the former decision, but failed to 
give^ due effect to that finding when 
dealing with this objection, which is 
after all one of the grounds on which 
the validity and binding character of 
the mortgage can be questioned. We 
hold that the former decision operates 
as a bar to the trial of this particular 
ground of objection set up for invalidat- 
ing the mortgage. Even on the merits 
this objection seems to be futile for the 
reasons already set forth. 

There are two other items of the 
claim as per Schs. C and I). The amount 
of Es. 6,729-4-1 is claimed to be due to 
the plaintiff on account ot the enhanced 
assessment paid from time to time toge- 
ther with interest as provided for in the 
mortgage deed. A sum of Es. 2,305.14-6 
is claimed on account of the pay’ments- 
made in excess of Es. 1,500 towards the 
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dischfiT'^e of i^ri'^r debts. The particn- 
larg for this clnim p-re sot forth in 
Sch. ]>. Tho lower Court has fomd the 
amount claimod iu Sohs. G an'l 1) to be 
correct and due to the nlaintiff. But 
according to the terms of the mortgage 
deed, these sums are le to the 

inortgagoo ut the oimo ol redemption by 
the mori-gngors, when the final account 
should he takf^n. ]‘'or the reasons al- 
ready state 1, wo hold th. at there is no 
distinct personal covenant to pay these 
sums and thorefoi-e the plaintiiT has to 
continue in possession till the mortgage 
is redeemed by payment of these sums as 
also the sum of Ils. -1,000 which is the 
balance of principal still due. The pre- 
sent suit brought for the recovery of 
theso sums by sale of the mortgaged 
properties is nob sustainable. 

In the result the appeal is partly al- 
lowed and a decree is given in plaintiH’s 
favour for a sum of Es. 11,425-7-0 (on 
account of the arrears of rent claimed 
in Sch. B) with subsequent interest 
thereon at G per cent i) 0 r annum from 
the date of suit till the date fixed for 
payment and also proportionate costs in 
both Courts, and thereafter with inte- 
rest at G per cent per annum on the 
aggregate amount. Time for payment is 
four months from this date. In case of 
default in payment the mortgaged pro- 
perties will be sold, subject to the usu- 
fructuary mortgage lien of the plaintitY 
under Ex. A. Ijiberty is reserved to him 
to bring a portion only of the mortgaged 
properties to sale for the realization of 
this decree amount, free from such usu- 
fructuary mortgage lien. The respon- 
dent’s costs in both the Courts propor- 
tionate on the value of the claim dis- 
allowed should be paid by the plaintiff. 

r.R.S./K.s. Order accordingly, 
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Bp:asley, C. J. and Bakdswell, J. 

Secy, of State — Appellant. 

V. 

(Kocherlakota) Sulba Rao — Respon- 
dent. 

Letters Patent Appeal No. 142 of 
1G2D, Decided on 2-^rd January 1933, 
against decree of Wpdlace, J., in S. A, 
No. 202 of 1920), reported in .1. 7. 7 k 
1930 Mad. 349 (2). 

(a) Madras Hereditary Village Officers 
Act (1895), S. 23 (1), Proviso — Order of sus- 
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pension by Collector — No appeal lies nor has 
Revenue Board revisiona.1 powers. 

The Rovonue Board lias no power of revision 
under S. 5, Ro^,i'lation 1 of 1S03, nor any in- 
herent power, outside the Acts and Regulations, 
to interfere with and enhance the order of siis- 
iK'nsion which had been passed by the District 
C'ollector. ' [p 019 G 1] 

(b) Madras Hereditary Village Officers 
Act (1895). S. 7 — C ollector when passing 
order under S. 7 is not Court. 

A Collector, when passing a punitive order 
undor S. 7, Act 3 of 1895, is noli a Court subject 
to the lligh Court’s jurisdiction, lie cannot 
indeed when be passes a punitive order against 
a \ ill 'ge Olncer bo taken as acting as a Court at 
p.n, lie is acting then departmentally as an 
, Evocutivo OHicer and so too the Board of Revenue, 
wlien it deals on appeal with such orders, is an 
executive authority and not a Court : AIR 1922 
Mn>I 337, Ref. ■ [P G20 C H 

(c) Specific Relief Act (1877), S. 42 — 
Suit for declaration that order of dismissal 
of karnam passed by Revenue Board is in- 
valid and ultra vires, though without conse- 
quential relief, is maintainable — S. 42 is not 
exhaustive as regards declaratory suits. 

Section 4 2 is not exhau.stive of declaratory 
suits. And a suit which is in substance to have 
the true construction of statute declared and to 
have an act done in contravention of the statute, 
rightly understood, pronounced void and of no 
effect, even though without consequential relief, 
is maintainable, LP 920 C 2] 

1 lenco a suit for a mere declaration without 
any consequential relief that an order of dis- 
missal of the plaintiff as karnam passed by the 
Revenue Board in an appeal from the District 
Collector’s order of suspension is invalid and 
ultra vires is maintainable as the question in- 
volved is the right interpretation of Regulation 1 
of 1803 and Act 3 of 1805 and the consequent 
power of the Revenue Board t6 entertain such 
an appeal and to pass such order : 22 MaJ 270 

{r C), Foil ; Case law reviewed. [P G22 C 1] 

Governvicnt Pleadey — for Appellant. 

A. Satyanarayayia — for Respondent. 

Bardswell, J. — The appellant is the 
Secretary of State. The respondent was 
the karnam of a village in the Kistna 
District. He was dismissed on 4th Oc- 
tober 1921 by the Revenue Divisional 
Ofijeer of Ellore for having got appointed 
as talayari a young boy whom he made 
use of as his own servant. On appeal 
the District Collector, on 2nd December 
1921, modified his punishment to one of 
suspension for a year. He then, very 
ill-advisedly, presented a second appeal 
to the Board of Revenue. He had, in 
fact, no right of appeal as under the 
proviso to S. 23 (l) of Madras Act 3 of 
1895 there can ho a second appeal to the 
Board, on a matter of punishment only 
in the ease of a dismissal of a Village 
Oflicor. Nonetheless the appeal was 
onfcorbainod by the Board which, ap- 
parently without hearing the present 
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respondent, sef3 aside the Collector’s 
order of suspension and restored the 
original order of dismissal. The respon- 
dent then filed O. 8. No. 699 of 1922 in 
the Court of the District Munsif of Kov- 
vur praying for a declaration that the 
order of the Board cf Eevenuo was in- 
valid and ultra vires. 

The District Munsif granted a decree 
as prayed for, but on appeal the Prin- 
cipal Subordinate Judge of Masulipatam 
dismissed the suit, holding that the 
Board of Revenue had acted in the 
legitimate exercise of revisional powers 
which it derived from S. 5, Madras 
Regulation 1 of 1803. On Second Appeal 
{202 of 1926) Wallace, J., has restored 
the decision of the District Munsif hold- 
ing that S. 5, Regulation 1 of 1803, 
jdid not give to the Board the power 
jof revision which the first appellate 
Court had found that it possessed there- 
under, neither did the Board have any 
inherent power, outside the Acts and 
Regulations, to interfere with and en- 
hance the order of suspension which had 
been passed by the District Collector in 
this case. He had also held, in agree- 
ment with the two lower Courts, that 
the suit was maintainable. 

That there was no right of appeal is 
Jconceded and cannot, indeed, be disputed 
,in the face of the plain language of the 
'proviso to S. 23 (l) of Madras Act 3 of 
il895. The Board of Revenue should not 
• therefore have entertained the respon- 
i dent’s appeal. It is however contended 
by the learned Government Pleader that 
the Board was in fact acting in the exer- 
cise of its revisional powers, though it 
did not in any way indicate that it was 
so doing, and that it got such powers 
from S. 5, Regulation 1 of 1803 which 
section has never been abolished. Wal- 
lace, J., has dealt with their contention 
I in his judgment and I would, with all 
i respect, express myself as in entire 
agreement both with the conclusion 
which he has come to and the reasons 
^that ho has given therefor. S. 5, Regu- 
lation 1 of 1803, runs thus : 

The Board of Revenue have had, and 
are hereby declared to have, authority 
to superintend and control all persons 
employed in the executive administra- 
tion of the public revenue; all zamindars 
or proprietors of land paying revenue, 
and all farmers, securities, raiyats or 
other persons concerned in or responsible 


for, any part of the revenue of Govern- 
ment as far as the said superintendence 
and control may relate to the executive 
administration of the revenue under the 
regulations now enacted, or to be here- 
after enacted. As has been pointed out 
by Wallace, J., the section gives to the 
Board no punitive powers over Village 
Officers’ but such power is given to it by 
S. 33 of the same Regulation, which em- 
powers it to 

punish neglect in the Subordinate Ofiicers of 
Kevenue according to the powers vested in them 
for that purpose.” 

Under Regulation 29 of 1802 it was 
laid down that karnams could only be 
dismissed from their offices by the sen- 
tence of a Court of judicature. Power 
to dismiss karnams was given to the 
Board of Revenue by S. 7 (3), Regula- 
tion 2 of 1806, while by Regulation 6 
of 1831 the power theretofore exercised 
by the Board of Revenue over karnams 
in raiyatwari tracts was transferred to 
Collectors subject to the approval of the 
Board, and by Act 2 of 1869, S. 7 (3), 
Regulation 2 of 1806 was repealed. 
Finally there came Madras Act 3 of 1895, 
in which there is no mention ofanyrevi- 
sional power being vested in the Board 
of Revenue, while its appellate powers 
in matters of punishment are stated as 
being those of hearing first appeals 
against punitive orders passed by the 
District Collector in the first instance 
and second appeals in the circumstances 
already noted. 

It is argued for the appellant that, 
though there have been express provi- 
sions as to the powers of the Board in 
matters of punishment, yet it still has 
authority to deal with questions of 
punishment in revision under S. 5, Regu- 
lation 1 of 1803, though such authority 
is not expressly given to it by” that sec- 
tion. That contention however is not 
justified by the wording of the section 
itself, w”hile the fact that powers of 
punishment have alway's been given by 
specific provision indicates that such 
powers belonged to a separate category 
from those of general superintendence 
and control. 

The learned GovernmeDt Pleader has 
referred by way of analogy to S. 107, 
Government of India Act, and has quoted 
In re Ghinnayya Gounder (l), which, 
in agreement with what was stated in a 
previous deci sion of this Court, points - 
1. AIR 1922 Mad 337=66 1 0 566. 
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out that the two things required to con- 
stitute ai)pellatG jui isdiction, in which 
rovisional jurisdiction is included, are 
th.e existence of the relation of superior 
and inferior Courts and the power on tho 
jpart of the former to review decisions of 
|the hitter. But the same decision liolds 
|t}iat a Collector, when passing a punitive 
lorder under S. 7, Act 3 of 1895, is not a 
Court subject to tlie iligh Court’s juris- 
diction. He cannot, indeed when he 
passes a puiiitive order against a Village 
Odicer be taken as acting as a Court at 
all. lie is acting then departnaentally 
as an Executive Ofhcer as is, indeed, 

I pointed out in In rc CJiinnayya Gounder 
(-1), and so too the Board of Revenue, 
wlien it deals on appeal with such orders, 
is an executive authority and not a 
Court. And so the analogy of S. 107 
cannot aj)ply. Especially is it impos- 
sible to hold that the Board can have 
the authority which it claims to dismiss 
a karnam in revision in circumstances 
such as those in the present case. 


Under Regulation 29 of 1802 it had 
no pow’er to disnjiss a karnam in any 
circumstances, and as that Regulation 
was still in force in 1803, S. 5, Regula- 
tion 1 of that year, could not give it 
any such power. Nor could it have 
it on the passing of Regn. 2 of 1806 as it 
then became tho sole authority by which 
a karnam could be dismissed. It could 
only possibly have it after the passingof 
Regn. 6 of 1831 when its power over 
karnams in raiyatwari tracts was trans- 
ferred to Collectors and, for it to have 
it thon, these would have to be read 
with S. 5 of Regn. 1 of 1803, an implica- 
tion that was not there when the Regu- 
lation was first passed. Such an idea 
cannot ho seriously entertained. I have 
no doubt hut that the order of the 
Board now under consideration was 
passed without jurisdiction and w’as 
ultra vires. 

The next question that arises is that 
of whetlier the suit is maintainable. 
The respondent sued for a mere decla- 
ration without any consequential relief 
and it would appear that ho could not 
at tho time of suing ask for any ‘such 
relief. The argument for tlie appellant 
is that his case does not come under 
S. 12, Specific Relief Act, and that there- 
fore the suit did not lie. In the opinion 
of W allace, J., tlio respendent was not 
suing as a person entitleil to any legal 


character or to any right as to any pro- 
perty so that, if S. 42 was exhaustive of 
declaratory suits, the suit would not lie, 
but he has followed the view w’hich has 
generadly been taken by this Court that 
that section is not exhaustive and has 
therefore upheld the findings of the 
lower Courts that the suit could be 
maintained. In this connexion refer- 
ence has first of all to be made to the 
Privy Council decision in I^olerl Fisher 
Secy, of State^ (2). That had to do 
with a suit which was in substance to 
have the true construction of a Statute 
declared and to have an act done in con- 
travention of the Statute, rightly under- 
stood, pronounced void and of no effect. 
The Privy Council points out that this 
is not tho sort of declaratory decree 
which tho framers of the Specific Relief 
Act had in their mind, while at the same 
time holding that even if that Act ap- 
plied there could be no objection, in th© 
circumstances, on the score that further 
relief was not prayed for. In that case 
there bad been an order, passed under 
Madras Act 1 of 1876, for separate regis- 
tration and assessment. The Govern- 
ment directed the Collector to cancel 
this order and it was this action of Gov- 
ernment which was found to be ultra 
vires. Under Act 1 of 1876 any person 
who is aggrieved by an order, whether 
granting or refusing separate registra- 
tion, has to seek his remedy by a suit 
and it may be noted that the suit is ta 
be one for a declaration that the sepa- 
rate registration ought or ought not to 
havG been made as the case may be. 
That point however does not .soem to 
have been considered. 

This ruling has been followed by this 
Court, as an authority for the proposi- 
tion that S. 42 is not exhaustive of de-. 
claratory suits, in a number of casesi 
which have been stated by W^allace, J.,! 
in his judgment. The latest of these! 
cases is Ixamasxcaviy v. Pitchayya (3).^ 
There has however to be considered a 
later decision of the Privy Council in 
Sheojmrsan Singh v. Iiamanandan Pra- 
sad Narayan Snxgh (4). Tho plaintitls 
in that case had prayed for a declaration 
that a will, probate of which had been 
granted, was not genuine and tho Privy 

"^'(1809) 22 ^Tacl ‘270=20 ~ I 'X T6=7‘ Sar ‘169 
(PC). 

8. AlU 1020 I^lad G05=58 IC 585=48 410. 

4. AIR 191G P C 78=83 I C 914=48 I A 91=48 
Cal G94 (PC). 
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Council pointed out that under S. 42 a 
plaintiff has to be entitled to a legal 
character or to a right as to property 
and that the plaintifis could not predi- 
cate this of themselves as they described 
themselves in the plaint as entitled to 
the estate in case of an intestacy where- 
as as things stood, there was no intos- 
"tacy, since the will had been affirmed 
by a Court exercising appropriate juris- 
diction. The suit was indeed nothing 
more than an attempt to evade or annul 
the adjudication in the testamentary 
suit. The suit was held to fail at the 
very outset because the plaintiffs were 
not clothed with a legal character or 
title which would authorize them to ask 
for ^ the declaratory decree sought by 
their plaint. This decision, which does 
not consider Hohert Fisher v. Secy, of 
■State {^) ^Txd was passed in very different 
circumstances from those of the earlier 
decisions and of the case now under 
notice, has been interpreted by a Bench 
of this Court in Surayya v. Suhbamma 
(5) as having turned on the fact that 
the will which was sought to be avoided 
had been affirmed by a Court exercising 
appropriate juiisdiction and that, as the 
propriety of that decision could not be 
impeached in the subsequent proceed- 
ings, the plaintiffs could not sue. not 
being reversioners. I would with res- 
pect agree with this view of the deci- 
sion. 

In P. C. Thevar v. Samban (6) how- 
ever it has been held to be quite clear 
from this later Privy Council decision 
that apart from S. 42 the Courts have 
no power to grant a merely declaratory 
decree, and agreement has been expres- 
sed with the view taken as to that by 
Poliak and ]Mulla in their commentary. 
In Muhammad Faliimul Huq v. Gay at 
Ballav Ghosh (7) it was held that there 
was no substance in the contentions that 
■S. 42 was not exhaustive and that apart 
from statutory authority the general 
law entitles the plaintiff to a declara- 
tion. That was a case in which a mere 
declaration was pra^^'ed for though con- 
sequential relief was clearly available. 
This decisision, though one of 1922, does 
not refer to Sheoparsan Singh v. Farna- 
nandan N ay'ayan Singh (4), neither-does 
it refer to Robert Fishei' v. Secy, of 

5 , AIR 1920 Mad 361=53 I C 498=43 Mad 4. 

6. AIR 1928 Rang 143=110 1 C 595=6 Rang 

188. 

7# AlKr 1923 Pat 475—74 I G 403=2 Pat 391, 


State (2), In Bholanath Sankar Deo 
Lachmi Narayan (8) a Bench stated 
without reference to any authorities 
that Britith Indian Courts’have no gene- 
ral powers to make a declaratory decree 
outside the limits formulated by S. 42. 
W hat was asi^ed for was a declaration 
of what appeared to be a self-evidenc 
proposition. In Kahilash Chandra v. 
Jogesh Chanara (9) the Calcutta High 
Court quoted from the decision in Sheo- 
parsan Singh v.Bamanandan Naranan 
Singh (4) : ^ 

“a plaintiff coming under that S. 42 must 

. . . .be entitled to a legal character or to a 
rightito property,” 

and held that as the then plaintiff did 
not correspond to this description his 
suit was not maintainable. He was the 
shareholder of a company who sued for 
a declaration that certa,in persons were 
no longer directed. In this case the 
Robert Fisher v. Secy, of State (2) deci- 
sion was not considered. In Bai Stri 
Vaktubay. Agar Singhji Rai Singhji{lO) 
a decision of 1910, it is stated as having 
been long established that the general 
power vested in the Courts in India 
under the Civil P. C. to entertain all 
suits of a civil nature, excepting suits of 
which cognizance is barred by any enact- 
ment for the time being in force, does not 
carry with it the general power of mak- 
ing declarations except in so far as such 
power is expressly ^conferred by statute, 
but it was held that S. 42 applied to the 
particular case then under notice. Re- 
ference was made to Robert Fisher v. 
Secy, of State (2) but the only comment 
on it was that the Judicial Committee 
were not considering exhaustively in it 
the different cases in which declaratory 
decrees might be passed. Fromlall these 
decisions it would appear that Robert 
Fisher v. Secy . of State has never been 

overruled neither has any different in- 
terpretation been given to it from that 
which it has always had in this Court. 
That decision, in that it is one of the 
Privy Council, has to be followed here 
in anj^ case to which it can apply, ^3 
pointed out by Wallace, J., it is similar 
to the case now under consideration 
As already noted it was held to be in 
substance one to have the true con. 
struction of a statute declared and to 
have an act d one in contravention of the 

8. AIR 1931 All 83=136 I C 84=5^A11 316 

9. AIR 1928 Cal 868=116 I C 724. 

10. (1910) 34 Bom 676=7 I C 945« * 
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statnto, ri^f^ht.ly understood, ‘pi’onounced 
'void and of no effect. Here it is a ques- 
tion of the right interpretation of a 
Regulation (l of 1803) and of an Act (3 
of -1895). Wallace, J., has held it to be 
clear that the respondent-plaintiff’s case 
must in the nature of the case be purely 
a declaratory one, and the appellant has 
'not taken the point that it was open to 
him to ask for any further relief. He 
has unquestionably the hereditary right 
to be karnam and that right has only 
been taken from him by the order \vhich 
he seelcs to have declared invalid and he 
lias not been liarred from it by the deci- 
'sion of any Court. He has set out the 
pact that he is hereditary karnam in the 
'first paragraph of his plaint and so I 
would be disposed to hold that he is 
suing as a person entitled to a legal 
character. In my opinion it has been 
rightly held that the suit is maintain- 
ble and I would therefore dismiss this 
appeal with costs. 

Beadey, C. J. — I agree. 

p.p.S./k.s. Appeal dismissed, 

A, I. R. 1933 Madras 622 

ISlADHAVAN NaTR AND JaCKSON, JT. 

{Vclufjuhantla) Fapamma — Plaintiff — 
Appellant. 

V. 

Bavula Bamastcami and anothci — 
Defendants — Respondents. 

Appeal No. 276 of 1930, Decided on 
22nd November 1932, against decree of 

Sub-Judge, Rajahmundry. 

Civil P. C. (1908), S. 17 and O. 1, R. 3— 
Distinct causes of action against several 
defendants can be combined in same suit if 
there is some common question of law or 
fact. 

Under O, 1, R. 3, a plaintiff can in the same 
suit combine distinct causes of action against 
several defendants provided that the relief claimed 
should arise from a series of acts or transactions 
and that there is some common question of law 
or fact arising in the suit, LP 632 C 2] 

The plaintiff sued to enforce a mortgage exe- 
cuted by defendant 1 with reference to certain 
laud and his share in a mill situated at Rama- 
chandrapuram. The machinery of the mill was 
subscfiucntly removed to Cocanada where a now 
mill was constructed with the same materials. 
Before the removal, the mill lay within the 
jurisdiction of the Hajahraundry Sub-Court. 
The plaintiff sought a decree against the lands 
and defendant I’s share in tho mill at Cocanada 
in tho place of that at Rajahmundry. Defendant 
,3 obtained a decree against defendant 1 in a suit 
for money in tho Kamachandrapur I')istrict 
ISfunsif’s Court and in execiuion attached defen- 
dant I’s share in tho mill at Cocanada. l^ofon- 
dant 4 obtained a money decree against defen- 
dant 3 and in execution thereof attached the 
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decree obtained by defendant 3 and proceeded 
to soil tho property, whereupon the plaintiff 
intervened as a claimant asserting her right to 
the property and objecting to the attachment. 
Her claim was dismissed. In the present suit 
the plaintiff asked the Court to set aside this 
summary order also along with the other reliefs 
claimed by her. The contention of defendants 3 
and 4 was that the Rajahmundry Court had no 
terrritorial jurisdiction to try the suit in so far 
as they were concerned, that they were uot 
necessary parties and that the causes of action 
against defendant 1 and that against defendant 
3 were distinct : 

Held ; that a common question of fact did 
arise in the suit, viz. whether the new mill 
formed tho subject-matter of the mortgnge as 
contended for by the plaintiff ; or whether it was 
a different x>roperty to which the mortgage would 
not apply as contended for by defendant 3, that 
there was no misjoinder of parties and causes of 
action in the present suit and that there could 
be no objection to the application of S. 17, Civil 
I* C., to the present case : .4 1 R 102G Mod 911 
and A I R 192B Mad 820, Rel on, ; 21 i C 438, 
Expl. IP 624 C 1} 

P. Saiyanarayana Bao — for Appel- 
lant. 

T. A/. Krishnastvami Ayyar and D. 
Narasu Baj — for Respondents. 

]\Iadhava7i Nair^ J. — The plaintiff’s 
suit is to enforce a naortgage deed dated 
4th June 1924, executed by defendant 1 
with reference to certain lands men- 
tioned in Sch. A to the plaint, and his 
share in the mill referred to in Sch. B 
situated at Ramachandrapur. The 
machinery of the mill was subsequently 
removed to Cocanada where a new mill 
was constructed with the same materials. 
This new mill is mentioned in Sch. C. 
Before the removal, the mill lay within 
the jurisdiction of the Rajahmundry 
Sub-Court. The plaintiff now seeks a 
decree against the lands and defendant 
I’s share in the mill at Cocanada in tho 
place of that at Rajahmundry. Defen- 
dant 2 is an assignee of the Soh. 0 pro- 
perty. Defendant 3 obtained a decree 
against defendant 1 in a suit for money, 
O. S. No. 192 of 1925, on the file of the 
Ramachandrapur District Munsif ’s Court 
and in execution, attached defendant I’s 
share in the mill at Cocanada. Defen- 
dant 4 obtained a money decree against 
defendant 3 and in execution thereof 
attached the decree obtained by defen- 
dant 3 and proceeded to sell the pro- 
perty, whereupon the plaintiff inter- 
vened as a claimant asserting her rights 
to the property and objecting to tho at- 
tachment. Her claim was dismissed. 
In the present suit the plaintiff asked 
the Court to set aside this summary 
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order also along with the other reliefs 
claimed by her. 

Defendant 3, who 13 a resident within 
the limits of the Cocanada Sub-Court, 
contends that, in so far as he is con- 
cerned, the Eajahmundry Sub-Court has 
no^ territorial jurisdiction to try the 
suit. His contention was that the cause 
of action with respect to the declaration 
asked for, is the attachment niade at his 
instance, and tlio order passed by the 
Cocanada District Munsif’s Court on the 
claim petition put in by the plaintiff, 
and^ that this arose only within the 
limits of the Cocanada Sub-Court. This • 

contention was the subject-matter of 
issue 4 : 

‘‘ Whether as pleaded by defendant 3, tbi.s Court 

has no jurisdiction to try the suit again^-t him.” 

Tbe learned Subordinate Tud^e ac- 
cepted the contention of defendant 3 
and dismissed the plaintiffs suit as 
against him and defendant 4 holding 
that as neither of the conditions required 
under Cl. (2), S. 20, Civil P. C., viz. (l) 

that permission of the Court should be 

obtained before joining him (defendant 
S) in the suit ; or (2) that heshouldhave 
acquiesced before being sued at Cocanada, 
had been complied with, the suit was 
not maintainable as against him. Con- 
sequently the suit against defendants 3 
and 4 was dismissed while against the 
other defendants it wa.s decreed. The 
present appeal is directed against the 
decree dismissing the suit as against 
defendants 3 and 4. S. 17, Civil P. C. 
states that 

where a suit is to obtain relief respectiuo^ or 

compensation for wrong to, immovable property 
situate within the jurisdiction of different Courts 
the suit may be instituted in any Court within 
the local limits of whose jurisdiction any portion 
of the property is situate.” 

The appellant s learned counsel relies 
on this section and states that as the 
property in the suit is situated within 
the jurisdiction of two different Courts, 
viz. Eajahmundry and Cocanada, the 
appellant can institute the suit either 
at Eajahmundry or at Cocanada and 
that therefore the suit instituted at 
Eajahmundry cannot be dismissed 
though defendant 3 is resident at Coca- 
nada. On the side of the respondent, it 
IS contended that defendant 3 is not a 
necessary party to a suit on the mort- 
gage against defendant 1, that the cause 
of action against the latter and the en- 
forcement of the mortgage is quite dis- 
tinct from the cause of action against 


defendant 3 which is the setting aside 
of tbe summary order on the claim peti- 
tion : see Venkatasuhi a liao v. Viqnes- 
vjaradic (l) and that such causes of ac- 
tion cannot be combined in one and the 
same suit and that to a case like the 
piesent, S. 17, Civil P. is inapplica- 
hie. This main plea of defendant 3 as 
alleged in his written statement is that 

no claim against the ('ocanada proiDertv car 
exist under the suit mortnaf'e ” 

i.e. that the property against which ho got 

an order of attachment is quite different 
fiom the property covered by the mort- 
gage and that his title to the property 
in question is paramount to that of the 
plaintiff . In such a case it is true that- 
defendant 3 is not a necessary party 
under O. 34. E. 1, to a suit instituted on 
the mortgage by the plaintiff, but this 
plea does not dispose of the matter. Tho 
essential question is whether the two 
causes of action alleged against defen- 
dants 1 and 3, distinct though they may 
be, cpnbe combined against them in one 
and the same suit. The law anplicable 
will be found in O. 1, E. 3, Civil P. C.. 
which runs as follows : 

All persons may be joined as defendant*^ 
against whom any right to relief in respect of or 
arising out of the same act or transaction or 
series of acts or transactions is alleged to exist 
whether jointly, severally, or in the alternative' 
where, if separate suits were brought against such 

persons, any common question of law or fact 
would arise.” 

Under this provision a plaintiff* can in, 
the same suit combine distinct causes of 
action against several defendants pro- 
vided that the relief claimed should 
arise from a series of acts or transactions 
and that there is some common question 
of law or fact arising in the suit. This 
has been laid down in Govtndavcbj ct^- 
Mudaliar v. Alagappa Thamhiran (2). 
In that case it was pointed out that : 

‘‘ while on the one hand we should not allow 
the Court to be embarrassed by the joinder of a 
number of totally unconnected controversies in 
one suit, we should not unduly restrict the scope 
of the rules regarding the joinder of parties and 
cause of action, so as to lead to unnecessary 
multiplicity of suits”: see also Mutliusioamv v 
Ponnagya (3). 

In the present case what we are spe- 
cially concerned with is the question 
w^hether a common question of facts or 
law arises betw een tbe parties. The 

1. A I R 1928 Mad 840=110 I G 654. “ " 

2. A I R 1926 Mad 911 = 49 Mad 835 = 97 I C- 

212 {F B). 

3. A I R 1928 Mad 820=51 Mad 815 = 110 I C- 

613. 
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common qiiostion alleged to arise is one 
of fact. The question is, whether the 
Sch. G property forms the subject-mat- 
ter of the mortgage as contended for hy 
the plaintiif, or whether it is a different 
property to which the mortgage will 
not apply as contended for hy defendant 

3. This question, we think, is one com- 
mon to both the parties. If a soyiarato 
suit is to 1)6 instituted against defen- 
d'c^nt 3, this v/ill bo the very question 
that will have to bo decided in that 
suit. The plaintiff in order to suc- 
ceed in this suit against defendant 1 
will have to show that the mortgage can 
'attach itself to Sch. C property. The 
Iqucstion to he decided being the same, 
'we cannot see why that question can- 
not ho decided between the two parties 
m this suit itself. If the appellant’s 
contention is accepted, it is obvious that 
a second suit in which the same ques- 
ition will be raised will be avoi ded . I n 
iour opinion there is no misjoinder of 
parties and causes of action in the pre- 
isenb suit. That being so, there can 
mriraa facie be no objection to the appli- 
Ication of S. 17, Civil P. C., to the 
Isent case. No authorities except the 

idissenting judgment of Coxe. J., PaZ 

\Gohin(l Singh v. Gaja LaJcshmi Vast (4), 
ihas been cited in support of the proposi- 
Ition that S. 17, Civil P. G., applied 

“ only when there was one cause of action witn 
respect to property situated in different districts 
and not to cases when the causes of action were in 

themselves distinct. * ^ ^ r -i 

But the learned Judge s view of U. 1, 
R 3 Civil P. C., is different from the 
viev 7 of this Court and it also differed 
from the judgment of Bay, J., which pre- 
vailed in that case. We would for the 
above reasons hold that the Bajah- 
mundry Court has jurisdiction to try 
the present suit against defendant d. 
The decree of the lower Court in so far 
oa it has dismissed the suit against 
defendants 3 and 4 is set aside. The 
lower Court will now try the suit and 
dispose of it according to law dealing 
with all the points arising on the issues 
between plaintiff and defendants 3 nnd 

4. The costs will abide the result. The 
court-foe will be refunded. 


p.r.s./k.s. 


Suit remanded. 
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Pai^dalai, j. 

Suhha Naicker — Plaintiff — Appellant. 

V. 

Solaiappa Naicker and others — Defen- 
dants — Bespondents. 

Second Appeal No. 1743 of 1928, De- 
cided on 2nd hlarch 1933? against decree 

of Sub- Judge, Tuticorin. 

Evidence Act (1872), S. 41 — Order in 
lunacy is binding on parties thereto or those 
claiming under them — Unless such order is 
superseded, alienation by lunatic, even dur“ 
ing lucid interval, is null and void — Deed. 

Although an order in lunacy is not a judg- 
ment which is conclusive against the world as 
one of the judgments enumerated in 41, Evi- 
dence Act, it is still relevant and binding upon 
the parties thereto and those who claim under 
them just like any other judgment of clv\l Court. 
When a person has been found a lunatic by in- 
quisition so long as the inquisition has not been 
superseded, but continues in force, ho cannot* 
oven during a lucid interval, execute a valid deed 
dealing with or disposing of his property. The 
Court will not recognize such a deed even by 
directing proceedings to bo taken to try the ques- 
tion of its validity or to perpetuate testimony as 
to the state of the lunatic’s mind when it was 
oxocuted, but will treat the deed as entirely null 
and void : In re Walker, (1905) 1 C/i IGO and In 
re Marshall, (1920) 1 Ch 2^4, AppL LPG25G 1.2] 

T. V. MnOmkrishna Ayyar and A. 
Swaminatha Ayyar for Appellant. 

S. Eamaswami Iyer and B, Krishna- 

sioami Iyengar for Bespondents. 

Judgment . — This suit was brought on 
a mortgage dated 10th August 191 1 by 
the plaintiff as assignee from the mort- 
gagee, defendant 6. Defendants 1 to 3 
are the mortgagors. Defendant 4, since 
deceased, was the father of the mort- 
gagee and defendant 5 is the son-in-law 
of defendant 4. The questions in dis- 
pute in this case arose from an order by 
the District Judge of Tinnevelly adjudg- 
ing defendant 6 a lunatic by an interim 
order dated 20th October 1919 ■which 
was confirmed after security given on 
16th January 1920 by which defendant 4, 
his father, was' appointed guardian of 
the person and manager of the property 
of defendant 6. The assignment by de- 
fendant 5 of the mortgage ■was dated 
nth June 1923, i. e. some throe and a 
half years after the order in lunacy and 
while it was still in force. Defendant^ 

soon after the assignment, i- e- 1'’^“ 

July 1923, applied to have the order 

against himself sot aside and it was set 

aside on 31st August 1023 on the ground 

that ho had ceased to be insane. 

Tho dispute in the case was DO'Sed 
upon two contentions. First, defendant 5 
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contended that the same mortgage right 
ha-d been assigned to him by the de- 
ceased defendant 4 acting as the guar- 
dian of his lunatic son in March 1919, 
and that therefore defendant 6 was him- 
self incocnpetent to assign it a second 
time. This assignment both the lower 
'Courts have rejected as affording any 
valid defence because defendant 4 was 
not authorized to transfer the property 
of his son even though the latter were a 
lunatic because at the time of the alleged 
assignment he had not been appointed 
manager of the property and in fact had 
not even applied to be so appointed. The 
other defence of the mortgagors, defen- 
dants 1 to 3 was that the plaintiff’s as" 
^ignment gave him no right to sue be- 
cause it was executed at a time when 
the lunacy order was in force and when 
the management of the lunatic’s pro- 
perty was entrusted to defendant 4 who 
was appointed manager by the Court. 
Cd this question the District Munsif has 
really not said anything definite because 
the did not consider the question in that 
way. But he seemed to have considered 
that the order in lunacy was itself, in- 
correct because it appeared to him to 
have been procured to defeat a suit 
rought against defendant 6 by a cre- 
ditor on a promissory note. On that 
giound he held that defendant 6 was 
pever really insane and that therefore 
the plaintiff’s assignment was valid. As 
to this however' although an order in 
luna.cy is not a judgment which is con- 
clusive against the world as one of the 

judgments eDumerated in S.41, Evidence 

Act, It IS still relevant and binding upon 
the parties thereto and those who claim 
under them just like any other judgment 
of a civil Court. 

On that ground, to put it at the 
lowest, It IS not open to defendant 6 now 
*0 contend that the order finding that he 
was a^ lunatic on the date of the order 
’was incorrect and the plaintiff who 
•Claims by a subsequent alienation of de- 
■fendant 6 a property is in the same cir- 
.cumstances The plaintiff being there- 
ore bound by the order as far as it goes, 
the real question is how far it does go. 

n the one hand the appellant says that 
in spite of the order it isopen to a subse- 
quent alienee from a lunatic so found on 
inquisition to show that at the time of 
the alienation the lunacy did not exist 
On the contrary the respondsrits contend 
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that a subsequent alienee is not entitled 
o give such proof because the alienation 
by the lunatic who has been found such 
y inquisition is of no effect whatever 
^3 the management of the property is by 
Court entrusted to the hands of the 
manager This is really the only ques- 
lon in the appeal although several mat- 
ers have been extensively argued. On 
this point there seems to be no Indian 
authority directly m point. The cases 

Bishambaranath v. ParLati (2) and Court 
of Wards V. Kuindmun Singh (3) wiimh 
are cited, are really of no use to the 
point. But English autliority is clear 
and conclusive. In In re Walker (A 
lunatic so found) {i), the Court of’^n 

peal held, that : 

when a person has been found lunatic bv in- 
quisition, so long as the inquisition has not been 
superseded, but continues in force, he canno" 

fleet 71 Jucid interval, execute a valid 

deed dealing with or disposing of his property 

The Court will not recognise such a deed^eveu 
by directing proceedings to be taken to trv the 
question of its validity or to perpetuate 'testi- 
mony as to the state of the lunatic’s mind when 
it was executed, but will treat the deed as en- 
tirely null and void.” " 

All the authorities on the subject were 
there cited in argument and are dealt 
\vith by the Lord Justices. This conclu- 
sion was arrived’at even though Vaughan 

f., "'I® have been glad if we could have 

inff°rPQt powers (remov- 
wiTnL‘“i*^®‘" intervals) !onsisten% 

with the protection of lunatics, but we have not 

been able to find any such means.” 

. And Cozens Hardy, L. J., citing Lord 
Ooke said : 

And therefore after the office found thereof, 
the alienation, gift, etc., of him who is non 

compos mentis are in equal case with the alie- 
nation or gift of an idiot.” 

He referred to the authorities which 
were cited to show that an issue as to 
the state of mind of the lunatic when 
the deed in question was executed might 
be set down for trial and explained that 
in every one of them the deed in ques- 
tion had been executed before, not aft^r 
inquisition found : ’ 

“It cannot bo right that the Crown or the 
Committee who represents the Crown’ fherA fha 
Court) should have the control and management 

'‘“<3 at the same time 

1. (1912) 16 I G 835. ~ 

2. AIR 191‘J Lah 45=52 I C 609=88 P R 1919 

3. (1873) 10 B*ng L R 364=19 W R 163 

4. (1905) 1 Ch 160. :■ 
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that sho should have power to 'dispose of her 
estate as slic tliinksfit.” 

This case was fol lowed in In re Mar- 
shall [Marshall \.Mhateleu{r})]. Learned 
counsel for the appellant has stated that 
he is not aware of any authority to the 
contrary. Such being the state of the 
authorities in England I am unable to 
see why the law should be diOerent in 
the exercise of lunacy jurisdiction under 
the Lunacy Act. This case no doubt 
arises from the mofussil and the autho- 
rity of the Act is not traceable to the 
law which the Supreme Court began to 
administer on its establishment. The 
only remark possible upon the decisions 
I have referred to is that they refer to a 
system of law which had its origin in 
the Lord Chancellor’s jurisdiction over 
lunatics and the jurisdiction of the mo- 
fussil Courts over lunatics is entirely de- 
pendent upon Indian legislation. But I 
see no sufficient ground in this circum- 
stance not to apply the rule enunciated 
in the English decision. On this ground 
the plaintiff’s suit was rightly dis- 
missed. The second appeal must be dis- 
missed with costs. 
p.r.s./k.s. 

5. (1920) 1 Ch 284=89 L J Ch 204=122 L T 
673=04 S J 241. - 
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Beasley, C. J. and Bardswell, J. 

{Degavudi) Pulla licddi — Appellant. 

V. 

lx ah ala Pattabhirama Peddi and others 
— Bespondonts. 

Civil Misc. Appeal No. 241 of 1931, 
Decided on 23rd February 1933, against 
order of Dist. Judge, Nellore, D/- 17th 
December 1930. 

Limitation Act (1908), S. 18— Fraud 
under S. 18 may be of any person not neces- 
sarily of decree-holder — Civil P . C. (1908), 

O. 21. R 90. ^ 

The words of S. 18, Lim. Act, are sufficiently 

wide to include any person for, e.g. auction- 
purchaser whose fraud has kept from the know- 
ledge of another person his right to institu^ a 
suit or make an application: A I 11 1925 Cal 
1221, iwt Foil] 17 Col 769; 1 C IK AT 67 and A I R 
1926 Cal 229, lUf. ^^7 C 1] 

P. V. Ilajaviannai—iov Appellant. 

B. So7navya—{oY Respondents. 

Beasley, C. J.— The facts out of which 
this appeal arises are as follow^si The 
judgment-debtor is the appellant and a 

decree in O. S. No. 22 of 1924 which was 
a suit upon a promissory note was passed 
against him. His property was brought 


to sale in execution of the decree and 
was purchased by respondent 3 in the* 
sale held on 11th July 1927. It is- 
alleged that this purchase by respon- 
dent 3 was benami for raspondents 1 
and 2, the decree-holders. On 13th. 
August 1927, the sale was confirmed and 
then on 9th July 1928 the appellant- 
under O. 21, R. 90 and Ss. 47 and 151,, 
Civil P. C., put in an application to set 
aside the confirmation of that sale. 
This application had to be made within- 
30 days and clearly, but for S. 18,. 
Lim. Act, if it is to be applicable to 
this case, was barred. The appellant 
alleged that his application was not 
barred by reason of the fact that he- 
only discovered the fraud within the 
30 days of the making of the application 
and that under S. 18, Lim. Act, time- 
does not run until the fraud is dis- 
covered. Hence the appellant alleged 
that his application to set aside the 
confirmation of the sale was not barred. 


The question before us now is whether 
S. 18, Ijim. Act, applies to the case 
where a person alleges the fraud not of 
a decree-holder but of some other person- 
a party to the sale, such as the auction- 
purchaser here. In the lower Court the 
application 'svas dismissed in limine 
because the Court held that S. 18, Lim. 
Act, does not apply to auction-purcha- 
sers. Upon this point there has been 


no decided case at all except Azizannessa^ 
V. Bwarika Prasad (l), a decision of a- 
Bench of the Calcutta High Court con- 
sisting of Chotzner and Graham, JJ- 
In that case this question directly arose^ 
Beyond that decision there is no deci- 
sion at all upon the point although in 
Mohendro Narain Chaturaj v. Gopal 
Mondul {2),Kailash Chandra Haider 
Bissonath Paramanic (3) and Nabin- 
Chandra Haidar v. Bipin Chandra 
Haidar (4) there are observations which 
support the argument put forward ort 
behalf of the appellant before us today. 
But since in those cases this question 
exactly did not arise, they are mera 
observations although very useful ones. 
So far as this High Court is concerned, 
there is no reported decision upon thn 
question. What we have got to consider 
hero is whether the words of S. 18, 

TTaIR 19^5 Ci^l 1227=86 10 746. 

2. (1890) 17 Cal 769. 

8. (1897) 1 C W N 67. 

4. air 1926 Cal 229=87 I C 555. 
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Lim. Act, are sufficiently wide to in- 
clude any person whose fraud has kept 
liom the knowledge of another person 

r.*'’ ^ iostitute a suit or make an 

application. The words of the section 
are: 

person having a right to insti- 
inoLs application has, bv 

^ knowledge 

of such right or of the title on which it is fou^ 

suitVr'y,^ iimited for instituting a 

neLn application (a) against the 

shall So® hty of the fraud or accessary thereto 

first bLa°.:r^'?‘®‘^ *>^6 fraud 

aff:Ldnweb5/-"“ 

If the words of the section are to be 
ollowed then any person whose fraud 

from another person the know- 
ledge of his right to institute a suit or 
make an application is within the provi 
sions of that section. There has been 
no discussion of the merits of the case 

JLt i to 

lu o® fiPPef^ant here is able to 

show that the auction-purchaser in this 
Et ^ brought 

in fB « ®.. OfPoumstancos which appear 

of the section then his 

confirmation of 

Sur“i'r s ;r“ 

annnal 7 ^ l these reasons this 

pp al must be allowed with costs and 

the case remitted to the lower Court 
tor disposal according to law. 

^CLvdswell^ J , — I agree. 

P.E.s./k.s. Appeal alloiued. 
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Beasley^ C. J. and Bardswell, J. 

Modali Ademma — Petitioner. 

Civil Revn. Petn. No. 734 of 1929, Be- ' 
cided on 24th February 1933 against 

^-bapur,’Dr30th ^ 

^ Civil P. c. (1908) O 21 R *? _ rfc ^ 

-rau:7clurt“c Court for execu^.-on f 

pHcati:;; -r tCugrcCiTf ’ 

been received by It.* ‘ decree has not t 

another ‘ 

sufficient to entitle tBA*s* itself is ^ 

the Court to whffih lit d:crrett"l ‘f° ‘ 

copy of the decree if receive! bv L ^ f 

which the decree is transferred- C 

Jl’offi; and A/E 1928 ®88, 

[P 627 C 2; p 628 C 1] 
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- Seshacjiri Bao—ior Petitioner. 

a sitJpa'rtie'r'''"'"'"^^''''^'-^®'^ OPP°- 
r Pefinl"^’. 

of practicI^'^T^ 7° interesting question 
^ 01 practice. It has been put before us 

^ by our learned brother Krishnan Panda- 

' J., on account of a conflict of oni- 

. ion of two single Judges, one of Kri. 

. shnaswami Ayyar, J., in Ariviutha Chetty 

- V Vyapuri Pandaravi (l) and the other 

‘ ^ J-. in C/ielf/ar v 

, Chettiar (2). Our learned 

brother Krishnan Pandalai, J., was in 

chned to agree with the earlier decision.l 

The question is, when does an order of! 

transfer of a decree take effect so as to> 

enable the Court to which the decree is' 

execuS*^ Tl® applications for! 
execution? This is a matter of some im- • 

portance m some cases, and it is so in 

this care because, if the view in Ari. 

mutliu Chetty V. Vyapuri Pandaram (l) 

IS to prevail, then the petitioner’s ap. 

plication for execution was not barred 

t^7 n view, the ques- 

bearintr ’ iiiis an important 

bearing m coming to a decision upon 

this point. In Arim%Uhu Chetty v. Vya 

foTh ‘iie view expresLd 

18 that even though a copy of the decree 

has not been received by the executing 
Court, the decree-holder is entitled to 
apply to the Court for execution. Jack 
son, J.,, m Nanjunda Chettiar v. Nalla 
karuppan Chettiar (2) takes the contrary' 

AvIV t“ case Kriehnaswam'i 

-^yyai, J., says: 

l am not at all sure, having re'^arrl fv. 
provisions of Rr. 6, 7 and 8 O 21 thf p 

to which a decree sent for exeoutiof L au!hf 

re7efve°d-77t l th-''w? “'® <Jecree is 

received but I think there is force in the con- 
tention that when once an order is madesend- 

mg a decree to another Court for execution that 

by Itself IS sufficient to entitle the decree-holder 

to apply to the Court to which the decree is sent' 
for execution.” ib sent 

Jackson, J., considers that, as the 
Court to which the decree is sent for 
execution has no authority to execute it 
until It IS received, it has no authority 

to entertain the application for execu 
tion. In my opinion the two things do 
not necessarily go together. For one 
thing a judicial order dates from the 
time when the order is made and there- 
fore the transfer of a decree to another 
Court for execution date s from the date 

1. (1912) 36 Llad 588=8 I C 859 

2. AIR 1928 Mad 496=109 I C 404. 
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■when tho order of transfer is made. 
There is another matter to he considered 
in this connexion and it is this: that, if 
the view taken in l^anjunda CJiettiar v. 

Id al (ohayuppan Cheitiay (2) is the cor- 
rect one, then the followin<.j position will 
arise. The decree holder after the order 
of transfer is once made by the Court 
passing the decree cannot thereafter 
apply to that Court for execution. That 
Court has finished with the matter and 
by its order of transfer iias transferred 
the decree to another Court in tlie 

meanwhile what is the decree-holder to 
do ? It may take some days to transmit 
the decree and the record and during 
that time what is to become of the 
rights of the decree holder? He has no 
rights at all which ho can avail himself 
of if ilie correct view is that taken by 
Jackson, J., in Nanjunda CJiettmi’ v. 
Nallakaruppan Chettiar (2). They are 
in a state of suspense and during the 
interval between the despatching of the 
decree by the transferring Court and the 
receipt of it by the executing Court, the 
decree-holder is powerless to do any- 
thing. That may bring with it the fol- 
lowing unfortunate result. The decree- 
holder has a period of time given to him 
during which to execute his decree and 
after that time has expired he is barred 
by limitation. It seems to me that, if 
the executing Court cannot entertain an 
application by a decree holder for exe- 
cution until the receipt of the decree 
and the order for transfer has been 
passed two or three days previously, the 
period of limitation given to a decree- 
holder is thereby reduced because al- 
though within time at the date of the 
order of transfer he may be out of time 
at tho date of tho receipt of the decree 
by the executing Court and I know of no 
case wliero a period of limitation once 
given to a person can bo abridged, 
though there are numerous cases where 
the f)eriod is extended. This seems to 
mo tho answer to this question. In my 
opinion, tho view taken in Arimuthu 
Chctlii V. Vyapuri Pandaram (l) is the 
correct one. That ]:)oing so, this civil 
revision petition must bo allowed with 
«osts. 

Pardsirell, J . — I agree. 

p.R.S /k.s. Petition allowed. 


A. I. R. 1933 Madras 628 

Beasely C. J. and Bardswell, J. 
Imperial Bank of India, Madras — 
Defendant — Appellant. 

v. 

S. Krishnamurthi and anothc) — Plain- 
tiffs — Kespondents. 

Original Side Appeals Nos. 84 and 97 
of 1931, Decided on Ist March 1933, 
fiom decree of Stone, J., D/- 3lst 
July 1931. 

(a) Succession Act (1925), S. 273 — Banker 
knowing fiduciary character of customer, 
paying him money for purposes inconsistent 
with his fiduciary character and duty is not 
entitled to indemnity given by S. 273. 

A banker who recives into his possession money 
of which his customer has, to his knowledge, 
become the owner in a fiduciary character, con- 
tracts the duty not to part with them, even at 
the mandate of his customer, for purposes which 
he knows are inconsistent with the customer’s 
fiduciary character and duty. LF b31 C 1] 

If indeed, the banker has knowledge of the 
misapplication of trust money leceived by his 
customer and paid to him, ho is just as much 
liable for the amount as if he had himself been 
nominated a trustee of the money and it had 
come into his hands as such and he is not en- 
titled to tho indemnity given in S. 273. 

LP 630 0 11 

(b) Trusts Act (1882), S. 20 — Purchase of 
house is not investment in security. 

The money invested in tho purchase of a house 
is not an investment authorised by S. 20, 
Trusts Act. [P 630 0 2] 

(c) Will — Specific direction os to invest- 
ment of money — Administrators cannot in- 
vest in any other manner without Court’s 

sanction. 

Whore there is a specific direction as regards 
tho investment of tho money in the testator’s 
will the administrators are not entitled to in- 
vest tho money otherwise than as directed by 
the testator without tho sanction of tho Court. 

LP 630 C 2] 

O. T. G. Nanihiai — for Appellant. 

S, Krishnamachari and K, Thiruven- 
Icatachari — for Respondents. 

Beasley, G. /.—This is an appeal by 
the Imperial Bank of India, defendant 2 
in the suit. The facts out of which the 
suit and this appeal arise are as follows; 
The plaintiff is the son of the Sanjeevi 
Eaugiah Naidu who on 14th December 
1913 made a will bequeathing to the 
plaintiff, his younger sen, the sum of 
Rs. 3,121-10-3 which had been dopoaited 
bv him in tho appellant in fixed deposit 
dlted 24th July 1913. In his will the 

testator appointed Chellammal lus sister 
and R. Laksbmiah Naidu, his brother- 
in-law and the plaintiff’s maternal uncle, 

the guardians of the plaintiff. It was 
further provided that these two guar- 
dians were to receive the accrued lu- 
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terest earned by the sum of money in 
fixed deposit already referred to once a 
jeai for the maintenance and education 
o the plaintiff till be attained majority 
"when he would be entitled to receive 
the whole amount on fixed deposit from 
the Bank. The plaintiff’s father died 
on 2Uth January 1914, and the two 
guardians applied to this High Court for 
the grant to them of letters of Adminis- 
tration with the will annexed. The grant 
■was ordered on 10th February 1916, on 
the necessary security being furnished. 
One of the sureties of whom there were 
three was the husband of defendant 1 in 
the suit. The plaintiff was supported 
by Ghellammal during her lifetime but 
she died in 1924 and thereafter the other 
guardian Lakshmiah Naidu would have 
nothing to do with the plaintiff or his 
support. The plaintiff attained majority 
in April 1928, and discovered in 1929 
that the sum of money in fixed deposit 
at the Imperial Bank had been with- 
drawn by Lakshmiah Naidu, and on I8th 
March 1916, together with one year’s in- 
terest from the date of the deposit by 
e testator of this money and that 
a s miah Naidu had drawm it out on 
the pretex of investing it on more ad- 
vantageous terms as to interest in house 

property or some other form of invest- 
ment. 

In other words, the plaintifif disco- 
vered that the whole of the amouDt be- 
queathed to him by his father had gone. 

Naidu died in September, 
192y ; and on 1st February 1^*30, the 

trUiI nl assigned over 

^ the plaintiff by the Eegistrar of the 

High Court he filed this suit against 

the widow of one of the sureties and in 

consequence of her written statement he 

made the appellants also defendants. 

liefore stating some further facts it is 

necessary to refer to the will. In ad- 

aition to the provisions already referred 

s direction that the money 

‘ transferred and 

of the minor son 

thereft«“ ‘«®tator’8 intention 

was that the money which he 

ShaSe deposi/and which 

the time of his making the will was 

deposit should be transfer- 
red to the name of the plaintiff and the 
fixed deposit renewed. As a matter of 
fact on maturity according to the rules 
of the Bank the money was transferred 


to current account so that on 24th July, 
1914 this money ceased to be in fixed’ 
deposit and was placed in current ac- 
count. It IS not necessary to state some 
very important facts. On 17th January 
1J14 three days before the testator’s 
death. Lakshmiah Naidu and Chellam- 
mal, the two guardians appointed under 
the will, wrote through a vakil to the 
Secretary of the appellant Bank calling 
e ank s attention to the amount in 
fixed deposit standing in the name of 
the testator and stating that the testa- 
tor had executed a will directing that 

*u® standing in fixed deposit 

should be renewed and should be paid 
to the minor on his attaining majority 
and that in the meanwhile the interest 
alone was to be drawn by the executors. 
It was also stated that the testator’s 
eldest son was attempting to draw out 
this money without any authority and 
the Bank was warned that the money 
was not to be transferred or otherwise 
deaU with till the guardians produced 
probote of the will. On 15th .December 
1915, the guardians again wrote to the 
Bank saying that they had petitioned 
the High Court for probate and stating 

‘■the late Rangiah Naidu says in his will they 
(the guardians of his minor son) the donees of 
this amount are entitled to receive the accrued 
interest from the Madras Bank once a year for 
the maintenance and education, etc. of the 
minor son till he attains majority uhen my 
minor son IS entitled to receive the full amount 
of the fixed deposit in the Bank of Madras.” 

We the guardians of the minor want towith- 

Bank now alone 
after gettirg the probate so as to purchaser 

deposit the amount where we can 

t benefit of the 

minor. VVe shall be highly obliged to you if 

you will kindly let us know at an early date 

whether there is any objection for our withdraw- 

ing the amount after producing the necessary 

probate from the High Court of Judicature at 

IMclQ FclS# 

To this letter the Bank replied by 
letter of the same date ; 

. “^0 '^ant probate of will required (regis- 
tered ?) before wo can advise you on the sublet 
of your letter. ■' 

On 18th March 1916, the two guar 
dians again wrote to the Bank enclosing 
for the Bank’s perusal the Letters of 
Administration with the will annexed 
which they bad obtained and asking for 
permission to withdraw the money Irom 
the fixed deposit together with the ac- 
cru®d interest for the use and benefit of 
the pla,intiff who is correc'ly described 
as a minor. Then follows some corres- 
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pondence with regard to a claim made 
hy the guardians to interest after the 
date of the maturity of the deposit. This 
claim the Bank refused to recognise as 
interest ceased to be paid after maturity 
the amount being then transferred to 
the current account. As I have already 
stated, the Bank at the request of 
Lakshmiah Naidu paid over to him the 
money then in the current account of 
the testator on 18th INIarch 1916 ; and 
it is clear that they did so because he 
requested them to do so, so that he 
might invest the amount in the purchase 
of house property. This is clear from 
the Bank’s letter of 28th April 1916, 
which says : 

“ You received payment as you stated you 
wished to invest the amount in house property.’* 

The letter of 15th December 1915, 
written by the two guardians states that 
the money was required 

“to purchase a house or to deposit the amount 
where we can get higher rate of interest for the 
benefit of the minor.” 

These are all the facts to which it 
is necessary to refer. It is not clear from 
the plaint whether the claim against 
the appellant bank is for damages 
for negligence or whether it is founded 
on an alleged breach of duty by them. 
This is probably due to the fact that 
the appellants were made party defen- 
dants after defendant I’s written state- 
ment had been filed and no amendment 
of the plaint was made. The appellants 
plead that they are under no liability 
because they are protected by S. 273, 
Succession Act, which gives a full in- 
demnity to all debtors paying their debts 
and all persons delivering up property 
to the person to whom probate or Letters 
of Administration have been granted. 
The learned trial Judge, Stone, J., how- 
ever negatived that plea holding that, 
as the bank had knowledge of the fidu- 
ciary capacity of the administrators 
and of the trust in favour of the plaintiff 
icreated hy the will and that the ad- 
irninistrators wore dealing wdth the trust 
[money in a manner inconsistent with 
that trust, they wore not entitled to the 
indemnity given by S. 273, Succession 
Act. The question is, does the indem- 
nity given by that section cover the 
acts of the appellants ? It is clear that 
the appellants know of the trust created 
by the will. They had the Letters of 
Administration with the will annexed 
before them and must liave been aware 
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of what was set out in the remarks 
column of the schedule, namely : 

“The guardians have right to receive only the 
interest accrued on the sum once in a year for 
the support of the minor until the minority ex- 
pires.” 

Quite apart from the fact that they 
knew that the testator’s intention was 
that the money should be transferred to 
the minor and renewed in fixed deposit 
in his name, they knew also that the 
administrators were only to draw the 
interest on that money. There is no 
evidence at all that the appellants 
would not have renewed the fixed deposit 
in the minor’s name and it was for them 
to show that they would not have done 
so. On the contrary, from the corres- 
pondence, the reasonable inference to 
draw is that they would have done so 
but for the request of administrators for 
the withdrawal of the money. For what 
purpose was the money to be with- 
drawn ? For the purpose of purchasing 
house property or for investment return- 
ing a higher rate of interest. Before us 
a contention was raised on behalf of the 
appellants that under S. 40, Trusts Act, 
trustees have a discretion to call in any 
trust property invested in any security 
and to invest it in any other security 
mentioned in S. 20 and from time to 
time vary any such investments for 
others of the same nature, and it is 
argued that the investment put forward 
by the administrators in their letter to 
the bank was one authorized by S. 20. 
This argument proceeds upon the footing 
that the money was to be invested in a 
first mortgage of immovable property. 
That is an erroneous assumption because 
the letter states that the money was to 
be invested in the purchase of a house. 
That is not an investment authorized 
by S. 20, Trusts Act. There is nothing 
in the letter to the bank to show that 
any investment was contemplated in 
any security authorized by S. 20 of the 
Act. On the contrary there is a specific! 
direction as regards the investment o(j 
the money in the testator’s will (and in 
my view) the administrators were riot 
entitled to invest the money otherwise 
than as directed by the testator without 
the sanction of the Court. It seems to 
mo that the appellants Nvith full notice 
of the lact that the administrators were 
intending to commit a broach of trust 
paid out the money to them. What is 
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•^e position of the appellants ? In 
Hart’s Law of Banking (Edn.3) at p. 189 

^ general proposition 

that a banker must not knowingly be a party 
to the application of trust moneys to any pur- 
,, ‘“consistent with the trusts affecting 

and later on under “notice of trust” it 
is sfcated: 

‘A banker who receives into his possession 
inoneys of which his customer has, to his know- 
iedge, become the owner in a fiduciary character 
contracts the duty not to part with them, even 
at the mandate of his customer, for purposes 
which he knows are inconsistent with the cus- 
tomer s fiduciary character and duty.” 

‘If indeed, the banker has knowledge of the 
XQisapplication of trust money received by his 
customer and paid to him, he i? just as much 
liable for the amount as if he had himself been 
nominated a trustee of the money and it had 
•come into his hands as such,” 

and the cases of Iii re Wall, Jackson v. 
Bristol and West of England Bank Ltd, 
(IJ F oxton V. JSIanchester and Liver- 

pool District Banking Co. (2) seem to me 
to be ample authority for the proposi- 
tions already stated. For these reasons 
[therefore in my view, the appellants are 
jnot protected by S. 273. Succession Act, 
[and were properly held liable by the 
learned trial Judge whose judgment must 
be upheld. This appeal must therefore 
be dismissed with costs. 

O, S. A, No, 97 of 1931. 

With regard to the plaintiffs’ appeal 
(O. S. A. No. 97 of 1931), it is contended 
that the learned trial Judge should have 
awarded interest against defendant 1 at 
the rate of 6 per cent from 1924 until 
judgment and further that he should 
have awarded interest at 4 per cent 
against the respondent bank. With re- 
gard to the former contention, I can see 
no giound whatever for awarding against 
defendant 1 any higher rate of interest 
than that which the bank would have 
paid had the money been invested ac- 
cording to the provisions of the bill on 
fixed deposit. This I understand at the 
material times was 4 per cent. That is 
e interest to which the plaintiff was 
entitled and it seems to me that he can- 
not claim a higher rate of interest than 
the fund would have earned had there 
been no breach of trust But with re- 
gard to the respondent bank’s position, 

I am unable to see any grounds whatever 
ior distinguishing their case from that 
of defendant 1. What are the damages 

~ 1. (1885) 1 T L R 522. 

2. (1881) 44 L T 406. 
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which have been incurred by the plain- 
tifcf as a direct consequence of the bank’s 
action in assisting in the administrators’ 
breach of trust. He has lost the whole 
01 his capital and he has lost the in- 
terest for a number of years on that 
capital. No claim is made for any in- 
terest prior to 1924 because up to that 
date he was being maintained. If the 
administrators had been guilty of a 
breach of trust, the money in fixed depo- 
sit would have been earning till the 
plaintiff attained his majority interest 

cent. That interest the plain- 
tiff has lost and the loss in my opinion 
was directly due to the action of the 
administrators and of the bank. There- 
fore, in my opinion, this appeal succeeds 
as regards the appellant’s contention 
that the bank must be ordered to pay 
interest at 4 per cent from 1924, and 
fails as regards the claim for the award 
of a higher rate of interest than 4 per 
cent against defendant 1. Respondent 2 
will pay the appellant’s costs of this 
appeal, and the appellant will pay the 
costs of the appeal of respondent 1. 

Respondent 1 in O. S. A. No. 84 of 
1931 will pay the court-fee of the ori- 
ginal side suit and of the O. S. A. No. 97 
of 1931 to Government and add them to 
his costs lecoverable from the Imnerial 
Bank in both appeals. 

Bardswell, J, — I agree. 

P.R S./k.S. Order accordingly , 
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Full Bench 


Beasley, C. J., Ramesam and 

Cornish, JJ. 

T%i>nugantla China Venkatappayya — 
Appellant. 

V. 

Chilankuri Fnnnayya and others — Res- 
pondents. 

Miscellaneous Appeal No. 403 of 1927, 
Decided on 19th January 1932, against 
order of Dist. Judge, Guntur, D/- 26th 
August 1926. 

(a) Provincial Insolvency Act (1920), S. 35 
- Order under can be reviewed if conditions 
laid down by O. 47, R. 1. Civil P.C., areexis- 
tent-Civil P, C. (1908), O. 47, R. 1. 

In the case of an order under S. 35 the District 
Judge has complete jurisdiction to review his 
prior order, provided that the conditions re- 
quired by O. 47, R. 1, Civil P. C., for the exer- 
cise of such jurisdiction are existent: AIR 1926 
Mad 942, Dist, [P 632 C 2J 


1 
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(b) Civil P. C. (1908). O. 47. R. 1— Mis- 

tak*^ of law cannot be apparent on face of re- 
cord — (Per WaUrr, J., J'andalni^ J., differing). 

T*cr Waller, J. — A mistake of law cannot be 
apparent on the face of the record. It may be 
apprrent from a contrary decision of a superior 
Court, but that is not a part of the record: A T H 
1021 Mad 08, F)iss. frmu. [P G33 C 1] 

Per Pandnlni. J. — There" is a differ- 
ence between wrongly understanding or applying 
the law and not being aware of conditions legally 
necessary for exercising a power given by law. 
In a loose sense both may be said to he merely 
erroneous on a fjucst’on of law. but only in the 
former case is there a decision in any proper 
sense; the latter case may be due to inadvertence, 
and at least analogous to error apparent on the 
record: A I 11 19ii4 Mad, 98 and A I II 1929 
liayuj 70, Expl. [P 033 C 2] 

(c) Civil P. C. (1908), O. 47, R. 1— Col- 
lusive adjudication — Proof of claim by col- 
lusive creditor rejected by Official Receiver 
— Appeal to District Judge — District Judge 
annulling adjudication — There is error on 
face of record and District Judge has power 
to review — Provincial insolvency Act (1920), 
S. 35. 

The insolvent was anticipating failure in a suit 
brought against him by a genuine creditor and 
arranged with a bogus creditor to have an insol- 
vency petition filed before the decree could be 
passed. The creditor subsequently fell out and 
the alleged bogus creditor put in his proof of 
claim before the Official Receiver. The Official 
Receiver rejected it. He accordingly presented 
a petition asking that the order of the Official 
Receiver rejecting his proof might be reversed 
and that the petitioner’s debt might be ordered 
to bo included in the schedule of creditors. A 
counter-petition was put in by another creditor 
contending that the order of the Official Receiver 
rejecting the petitioner’s claim was correct and 
that the debt of the petitioner was a bogus one. 
This counter-petitioner prayed for a dismissal of 
the petitioner’s claim with costs. The District 
Judge besides dismissing the petition annulled 
the adjudication; 

Held: that the only question before the Dis- 
trict Judge was whether or not the Official 
Receiver’s order dismissing the petitioner's proof 
was correct and that all the District Judge was 
asked to do by the petitioner was to reverse the 
Official Receiver’s order and by the counter-poti- 
tioner to dismiss the petitioner’s request. The 
District Judge not only dismissed the petitioner’s 
petition, but he pr ccodod to do that which 
neither party had prayed the Court to do, 
namely to annul the adjudication. There was 
therefore an error apparent on the face of the 
record and the District Judge had the power of 
review under O. 47, R. 1. 635 C 1] 

K, Kajiipsirara Hao — for Appellant. 

(7. LaUshmanncb — for Respondents* 

Order of Reference. 

Waller, J, — This case arises out of a 
fraudulent and collusive adjudication in 
insolvency. The insolvent was antici- 
pating failure in a suit brought against 
liim by a genuine creditor and arranged 
with a bogus creditor to have an insol- 
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vency petition filed before the decree 
could be passed. This was done, but 
later the original creditor fell out and 
another bogus creditor stepped into to 
continue the proceedings. He put in hia 
proof before the Official Receiver, who 
rejected it. An appeal was preferred to 
the District Judge, w hich was dismissed. 
Not only that, the adjudication was set 
aside as well and an order was passed 
placing the money derived from the sale* 
of the insolvent's property at the dis- 
posal of the Court which was executing 
the genuine creditor’s decree. Now thia 
order was open to two objections. Tho 
first was that the Court had no power to 
annul the adjudication suo motu; that 
could bo done only on the application of 
the debtor or some other interested per- 
son. The second was that no provision 
was made for the protection of other 
genuine creditors, such as the present- 
appellant, who were left with no pros- 
pect of getting any satisfaction tor tho 
debts they had proved in the insolvency* 
The appellant could and should have 
appealed against this order. That wa» 
his safe course. Instead, however, of 
adopting it he put in an application for 
review, which the District Judge dis- 
missed. In doing so, he followed a deci- 
sion reported in Venvgopalachariar v* 
Chinimlal Sowcar (1), and held that h& 
had no power to review an order annul- 
ling an adjudication. 

The decision relied on by him waar 
concerned with the annulment of ad- 
judications as the result of a debtor 9 
failure to present or prosecute an ap- 
plication for discharge. In such cases, 
the annulment is under S. 43 of the Act. 
In the present case it was under S. 35. 
The District Judge had therefore com- 
plete jurisdiction to review his prior 
order, provided that the conditions re- 
quired by O. 47, R. 1, Civil P. C., for thel 
exercise of sucb jurisdiction weie exist-l 
ent. That brings us to the main ques-j 
tion before us, whether any of those 
conditions did exist. The final autho- 
rity on the interpretation of the rn\Q i» 
to be found in Chajju Bavi v. JSieki (2). 
A Bench of this Court has remarked that 
the facts of that case “are not very 
clear." With great resp ect one thing : 

1. A IB> I926^1ad 942=97 1 C 706=49 Madl 
985 

2 A I E 1922 P C 112=72 I 0 666=49 I A 144 
‘ =3 Lah 127 (PC). 
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seems to be perfectly clear an^ that is 
that a Full Board of the Judicial Com- 
mittee decided that a wrong exposition 
of the law was no ground for review 
under the rule. The Bench of this Court 
above referred to in Alurari Bao v. Bal. 
wanth Dikslut (3) came to the opposite 
conclusion. The facts were these. A 
District Judge dismissed a suit, holding 
that sister s sons of the last male owner 
weie entitled to succeed to his estate in 
piefeience to the nearest agnates. An 
application for review was presented on 
the ground that the previous ruling of 
this Court, which had not been cited in 
the argument, had laid down the law 
^^^®^®utly. The District Judge allo\ved 
t e review and, in appeal, his order was 
upheld by the High Court, which thought 
that there was an error of law apparent 
on the face of the record, which could 
be reviewed. As I understand C/iajjic 
0 , 7)1 V. Neki (2) the Judicial Committee 
laid down that a mistake of law was no 
ground for review. There may, of course, 
be cases such as Brindahan Chandra v. 
Damodar Prosad (4), where a subsequent 
and contrary exposition of the law by 
the Judicial Committee was invoked as 
a ground of review. That might be 
described as the discovery of new^ and 
irnportant matter, which no amount of 
diligence could have brought to the 
knowledge of the applicant earlier. 

But in Murari Eao Balioant Dik~ 
shit (j) the ruling relied on was not 
subsequent and, so far from there having 
been any diligence, there was negligence 
in not citing it. So that, on the autho- 
rity of Chajjic Bam v Neki {2) there 
would seem to have been no ground for 
review whatever. Speaking for myself 

1 c-nnot understand how a mistake of 

law can be apparent on the face of the 
record. It may be apparent from a con- < 
trary decision of a superior Court, but i 
that IS not a part of the record. I am ( 

Bikshtt p) was wrongly decided and 1 

would refer to a Full Bench the follow- * 
ing question: ^ 

B. ^^clvil^P Judge power under O. 47, t 

What 1 conceive the Privy Council to r 
have decided la that; a miatake in law di,q a 

3. A I B i 924 Mad 98=76 I U 342=^6 Mad 

4. A I R 1926 Cal 304=85 I C 65. 
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s not fall within the category of mistakes- 

- apparent on the face of the record or 
a anytliing analogous to it. 

^ Chhajjii Bam v. 

b i^cki [2) the reviewing Court granted a 
review on the ground of the first deci- 
3 Sion procee led upon an incorrect ex- 
^ position of the law.” Their Lordships 
5 held that this was not covered by the 
: words “any other sufiicient cause” in 
i O. 47, R. 1, because these wmrds must be 
i limited to grounds at least analogous 
I to those specified immediately previ- 

present case the order 
of Mr. Walsh annulling the adjudication 
can hardly be described as proceeding 
on any incorrect exposition of the law 
but on account of ignoring S 35 which 
requires that an application is a condi- 
tion of Such order and there was none. 
Theie is I submit a difference between 
wrongly understanding or applying the 
law and not being aware of conditions 
legally necessary for exercising a power! 
given by law. In a loose sense both may 
be said to be merely erroneous on a 
question of law but only in the former! 
case is there a decision in any proper* 
sense; the latter case may be due to in. 
advertauce, and at least analogous to 
error apparent on the record. Whether 
a particular erroneous order, due to nob 
being aware, say, of a particular section 
of a Code, may justly be called error ap- 
parent on the face of the record must 
depend on the nature of each case de- 
pending on the obviousness of the mis- 
take which it is to be presumed no< 
Judge would commit if properly ad vised 
This is I think the gruund on which 
Murari Bao v. Balwant Dikshit (S) and 
Maung Sein Myi v. Maung i nn Pe (5X' 
aie to be explained. I am inclined to 
treat th^e order of Mr. Walsh of 10th 
July 1926, either as an instance of error 
apparent on the face of the record or 
one analogous to it which is all that the 
Privy Council decision requires to give 
the Court the power of review. If the 
above order was liable to review the 

order of 26th August 1926, dismissing 
the application for review on the Ground 
of want ot jurisdiction is also erro°Deous 
As my learned brother takes a di^Te^ent^ 
view, I agree that the question may be 
referred to a Full Bench. This appeal 
against order c oming on for hearing ia. 

70=114 I C 687=6 Bang: 
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pursiifinc0 of ths abovo order before a 

Full Bencli, the Court expressed the 
■following. 

Opinion. The question referred to us 
is in consequence of a difference of opi- 
nion between Waller and Pandalai, JJ., 
and is as fol lows: 

Had the District Judge power under O. 47, 
R. 1, Civil P C., to review his order of 10th July 
19'2(;, on the ground of error of law, that is to 
say, non-compliance with S. 35, Provincial In- 
solvency Act ?” 

The facts upon which this question is 
based are as follows: The insolvent got 
liimself fraudulently and collusively ad- 
judicated. Tn order to defeat a claim 
in a suit filed against him by a genuine 
creditor he arranged with a bogus credi- 
tor to liave an insolvoncy petition filed 
before the decree could be passed and he 
was accordingly adjudicated an insol- 
wenb. Ijater on however the original 
creditor dropped out and another bogus 
creditor stepped in to continue the pro- 
ceedings. lie imt in his proof of claim 
before the Official Receiver who reject- 
ed it. He appealed to the District Judge 
and his api)eal was dismissed. In dis- 
missing the appeal the District Judge 
annulled the adjudication. Then an- 
other creditor filed a petition under 
O. 47, R. 1, Civil P. C., in the District 
Court praying for a review of the order 
passed by the District Judge on appeal 
and on 2Gth August 1926, the District 

Judge passed the following order: 

I see no reason to review my order; more- 
over according to the latest decision in V enif 
(jopalachariar v. Chinnu Lai Sowcar (1), the 
insolvency Court cannot revise an order annul- 
ling an adjudication except under S. 10 (2). The 
petition is dismissed with costs.” 

Against this order the creditor pre- 
sented a civil miscellaneous appeal to 
this Court. Our learned brothers Wal- 
ler and Pandalai, JJ., before whom the 
appeal was argued, differed upon the 
question as to whether or not the Dis- 
trict Judge had power under O. 47, R. 1, 
Civil 1\ C., to review his order. Wal- 
ler, J., is of the opinion that although 
S. 35, l^rovincial Insolvency Act, gives 
no power to the insolvency Court to 
annul an adjudication suo raotu and the 
District Judge was wrong in annulling 
the adjudication, his error did not fall 
within tlie category of mistakes appa- 
rent on the face of clie record or any- 
thing analogous to them. Reliance is 
jplaced by him upon Chhajju Iiam v. 
Neki (2), a decision of the Privy Council. 
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In that case the Privy Council were 
dealing with the third class of cases 
within R. 1, O. 47. Civil P.C., giving 
power to review on any other sufficient 
reason being shown. It was held that 
the woids any other sufficient reason” 
mean a reason sufficient on grounds at 
least analogous to those specified imme- 
diately previously in the rule and that 
a decision which proceeded upon an in- 
correct exposition of the law was not 
covered by the words “any other suffi- 
cient reason.” Pandalai, J., takes a dif- 
ferent view. In his opinion there is a 
difference between wrongly understand- 
ing or applying the law and not being 
aware of conditions legally necessary 
for exercising a power given by law. He 
says: 

“I am inclined to treat the order of Mr. Walsh 
of 10th January 1926, either as an instance of 
error apparent on the face of the record or one 
analogous to it which is all that the Privy Coun- 
cil decision requires to give the Court the power 
of review.” 

Upon this difference of opinion the 
matter has been referred to us. We are 
of opinion however that the question, 
as framed, does nob correctly raise the 
point necessary for the'decision of this ap- 
peal. If the District Judge has the power 
of review inthiscaseit is because of some 
mistake or error apparent on the face of 
the record, and in our view blie question 
is nob to be tested by any consideration 
of whether the District Judge in making 
the order annulling the adjudication was 
in error because S. 35, Provincial Insol- 
vency Act, does not entitle the insolvency 
Court to do so suo motu but requires an 
application to bo made as a condition of 
such order. What we have to consider 
hero is what it was the District Judge 
was asked in the appeal before him to 
do The alleged bogus creditor had pub 
in his proof of claim before the Official 
Receiver. The Official Receiver reject- 
ed it. He accordingly presented O. P. 
No. 37 of 1926 to the District Court, 
Guntur. In that petition he asked that 
the order of the Official Receiver reject- 
ing his proof might be reversed and that 
the petitioner’s debt might be ordered 
to be included in the schedule of credi- 
tors. A counter. petition was put in by 
one Chilukuri Punnayya, one of the 
creditors, in which it was contendad 
that the order of the Official Receiver 
rejecting the petitioner’s claim was cor- 
rect and that the debt of the petitioner 
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■was a bogus one. This counter-peti- 
tioner prayed for a dismissal of the 
petitioner’s claims with costs. 

It must be observed therefore that 
the only question before the District 
Judge was whether or not the Official 
Receiver s order dismissing the peti- 
jtioner’s proof was correct and all that 
ithe District Judge was asked to do 

petitioner was to reverse the 
•Official Receiver’s order and by the 
counter-petitioner to dismiss the peti- 
tioner’s request. These are facts appa- 
rent on the face of the record. There 
IS another fact apparent on the face of 
the record and that is that not only did 
the District Judge dismiss the petition- 
er s petition but he proceeded to do that 
(Which neither party had prayed the 
|Oourt to do, namely, to annul the ad- 
judication. It is therefore apparent 
that on a petition in an insolvency ask- 
ing for a certain remedy, he dismissed 
the insolvency petition itself. These 
lacts apparent on the face of the record 
o not, in our view, render necessary any 
examination of the Insolvency Act or 
any consideration of whether the Dis. 
trict Judge ignored S. 35 of the Act. It 
IS therefore unnecessary to consider the 
matter from the point of view whether 
there was here a wrong exposition of the 
law. In our view of the matter it is 
unnecessary for the appellate Court to 
apply^ the test which is raised in the 
'question referred to us because there 
was here an error apparent on the face 
of the record and the District Judge 
therefoi^ had the power of review under 
o 47 E. 1, Civil P. c. The case will 
therefore go back to the appellate Court 

to be considered in the light of our 
opinion. 


P.R.S./r.k. 


Case remanded. 
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^UNDARAM CuETTY, j. 
Muhammad Sheriff Sahih-J)^iend.^^t 

Appellant. 

Second Appeal No. 1022 of 1931 Deci 

1933. 

of 1930 in A. S. No. 41 

^ J* for 

redemption and mortgagee is estopped from 


denying right of mortgagor — Benamidar and 
tstoppei. 

The SODS of a benamidar mortgagor transferred 
eir rights under the mortgage on the death of 
tneir hither and the transferee sued for redemp- 
tion The mortgagee denied the right of the 
mortgagor and consequently of the transferee : 

: that he was estopped from taking thi 
piea, that the benamidar was a trustee for the 
real owner, that the sons succeeded to the right 
of trusteeship, and that the suit of the trans- 
feree was not liable to be dismissed even though 
the real owner’s heir gave evidence that he was 
not willing to maintain this suit. 

Held further : that the remedy of the real 
owner on establishing his right stood unaffected ; 
^ I ^ 1919 Cal 314aud.-lIR 1918 PC 85, Pel, on' 

A £ li I9c0 Hang 130 and 31 Mad 461, Ref- 

IP 036 C 1] 

1 . Ij. V ejilcatarama Ayyai — for Appel- 
lant;. 

K, V. SesJia lyenqai for Respondents, 

Judgment, In this second appeal, the 
only question arising is whether the 
rnoitgagee is estopped from denying the 
right of the mortgagor to the mortgaged 
piopertios on the date of the mortgage. 
The lower appellate Court held in favour 
of such an estoppel. This can be sup- 
ported on the analogy of S. 65. Cl. (a), 

T. P. Act. However Mr. T. L. Venka- 
tarama Ayyar, the learned Advocate for 
the appellant, urges that his plea must 
be construed to be a plea, whereby he 
wants to show that the mortgagor who 
executed the mortgage deed was only a 
benamidar for one Virappa Mudaliar, the 
real owner. He says, that the appellant 
Uhe mortgagee’s son) is not estopped 
from setting up such a plea. The deci- 
sion in Kuppulconan v. Thirugnasam- 
bandam Pillai {!) [^ in support of this 
contention, if what is stated therein as 
regards lessor and lessee is extended to 
a mortgagor and mortgagee. Now, as- 
suming that he is not estopped from 
making out this plea, and also granting 
that such a plea has been proved, what 
is the position ? This suit which is for 
redemption can be maintained by the 
benamidar as he was the executant of 
the mortgage deed. A benamidar for the 
mortgagee can sue for sale on the mort- 
gage bond: Surendranatha Mitra v 
Kshitindra Mohan Mitra (2). But here,* 
the suit was filed by the transferee from 
the heirs of the alleged benamidar. The 
question is whether anything survives 
to the heirs or their assignees after the 
de^h of the benamidar. In the decision 
~ 1 . ( 1908 ) 31 ^ 1 ^^ 4 ^ 

2. AIR 1919 Cal 314=53 I 0 59. 
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of the Privy Council in Baja of Deo v. 
Ai/(1 ullah (3) their Ijordships, dealing 
with the status of a benamidar, have 
observed at pp. 918 and 919 (of 45 Cal) 
that he would be a trustee for the real 
owner, and his son could succeed to his 
trusteeship. This sliows, that the heirs 
of the benamidar, would, by reason of 
some interest devolving on them, be 
entitled to maintain a suit of this kind. 

The present suit is not liable to be 
dismissed. 

It is argued that the alleged real 
owner s heir has given evidence in this 
case, from w’hich it can be inferred that 
she is not willing to the suit being 
maintained by the plaintiff. R-^ference 
is made to Maavcj San v. Mauiuj Chan 
Tha (4) a decision of a single Judge. 
1 am not inclined to hold, that by reason 
of anything which cixn be inferred from 
that evidence, the plaintifi can be non- 
suited. ^ The remedy of the real owner, 
on establishing his or her right, stands 
lunaftected. In the result this second 

appeal is dismissed with costs of respon- 
dent 1. 

^ ^ ^ ssech 

3. Alii 1018 P (J 35=46 i 0 770=45 1~A~97=4 5 

Cal 009 (PC). 

4. AIR 1930 Rang 130=121 I C 806=7 Rang 

797. ^ 


to take them away from the Court. Thereupon 
plaintiff sued for the logs thems^^lvos or for their- 
value and ihe cause of action was based on the^ 
defendants having wrong ully taken them away 

from Court as ordered by Court. The value was 
less than Rs. 500: 

Held', that taking the timber from Court by 
order of Court was not an offence, that the suit- 
was triable as a Small Cause suit and that no- 
second appeal lay: AIR 1925 All 130, Ref 

IP 637 C 2]. 

A. IP. JRaTnakrishfia Aiyyav — for Ap- 
pellants. 

AT* Kutti 7’ishna IHcnotif — for Respon— 
dent. 

JndyTncnt. This is a suit to recover 
Rs. 378 7-7, being the value of certain 
logs of timber or the logs themselves. 
The plaintiffs’ suit was dismissed by the 
learned District Munsd, but on appeal,, 
the learned Subordinate Judge has given 
a decree in his favour for Rs. 174. 
Against this decree, the second appeal 
has been tiled. A preliminary objection 
has been raised that the value of the 
suit being below Rs. 500 no second ap- 
peal lies under S. 102, Civil P. C. It is- 
contended for the appellants that the 
suit is one falling under S. 35 (h) (ii),. 
Sch. 2, Provincial Small Cause Courts 
Act, and is therefore not triable by a 
Small Cause Court. S. 35 (h) (ii) runs- 
as follows 
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Walsh, J. 

Moidin Kiinhammad and others— Dq. 
fondants — Appellants. 

V. 

Ahmad Kutti Abdulla — Plaintiff — 
Respondent. 

Second Appeal No. 287 of 1929, De- 
cided on l-Oth Ma’‘ch 1933, from decree 

of Sub. Judge, South Malabar, D/- 3rd 
April 1928. 

(a) Provincial Small Cause Courts Act 
(1887), S. 35 (h) (ii) — Whether cutting of 
trees under mistake of fact falls under 

S. 35 (h) tii): Quaere. 

Quaere. — Whether the cutting of trees under 
a mistake of fact does or does nob fall under 
S. 35 'lij (ii), l^rovincial Small Causo Courts Act: 
Ca'^e liw referred. [p G 37 Q 1] 

(b) Provincial Small Cause Courts Act 
(1887), S. 35 (h) (ii) — Logs of timber placed 
in custody of Court— Removal from Court on 
Court 8 or^er by one of the parties — Suit for 
timber or for their value removed from Court 
valued less than Rs. 500— Suit is triable 
as Small Cause Suit and no second appeal 
Jies— Civil P C. (1908). S. 102. 

Log.s of timber, which had been foiled down 
wore placed in custody of Court and after tho 
criminal case was over tho defendant was asked 


for an act which is, or, save for tho provisions- 
of Ch. 4. I P. 0., would bo an offence punishable- 
under Ch. 17 of tho said Code.” 

To see whether this clause applies, wo 
must take the plaint, a summary of 
which is extracted in the judgment of 
the trial Court. To put it briefly tho 
plaintiff alleged that he took a certain? 
land on lease to fell timber under a re- 
gistered karar from K. M. Narayanan 
Narnbudripad, that he cut some of tho 
logs of timber in the plaint schedulo 
which did not contain the property 
marks of V. Rajagopalachari, that tho 
other logs were out by the prior lessee 
V. Rajagopalachari, that he purchased 
the logs from him, that he had dragged 
this timber and stacked it in karimbu 
paramba in which he had acquired a right 
from Govindan Nair and another under 
a certain letter on 14th August 1918, 
that on I8th July 1920 the defendants 
came with a number of men to forcibly 
remove it, that the plaintiff complained 
to the Suhdivisional Magistrate of Mala- 
puram on 20th July 1920, that in pur. 
sumce of his complaint the Paudikad 
police came and found that a meiohappn 
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had bsen afdxod on ths logs, that soeing 
that there would be a breach of the 
peace, the police took them from the 
plaintiff s custody and entrusted them 
lio V. Kunhavara on kaichit, that while 
the matter was pending before the Sub- 
divisional Magistrate the defendants 
took away some logs of timber from 
Kunhavara, that plaintiff complained to 
the Subdivisional Magistrate and to the 
police, that the police took them into 
custody again and entrusted them to the 
same Kunhavara, that the criminal ca'se 
■was heard by the Stationary Sub- Magis- 
trate, C. C. No. 435 of 1920, that the de- 
fendants were convicted, that on appeal 
the conviction was sot aside, that the 
Stationary Sub-Magistrate ordered that 
the logs of timber should be released to 
the defendants, that on 17th April 1921 
he petitioned to the Subdivisional 
Magistrate that the logs of timbershould 
not be released to the defendants, that 
the Subdivisional Magistrate dismissed 

his petition saying that the matter 
•should be settled by a civil suit, that 
the defendants have no right to or the 
possession of logs of timber, that the 
logs belong to him, that they may be at- 
tache 1 and sold and that he should be 

given a decree for the amount. 

The question, whether the cutting of 
trees under a mistake of fact does or 
does not fall under S. 35 (h) (ii). Pro- 
vincial Small Cause Courts Act, appears 

to be a disputed one, and the decisions 

re conflicting on this point. The earliest 
.W Dilbahar Hossain v. 

heldlhi (1). where it was 

d that a suit to recover the value of 

It defendant under 

Small Cause Courts Act' Th 
la TT.. '•^ouins Act. The next case 

whifh (2), 

ich took the same view. The novf 

w^here w ^^raj Pal Singh (3), 

lama-ea » - " ^ for 

ment^and S ''‘tach- 

against a third partrori^‘°° ^ 

cognizance of fcoart of 

Muhoa 4r where 

2. A I R 192.3 All 423^71 IQ ll'. 

3. AIR 1921 All 537=78 I G 371— ir 

e- -1 I B 192, i„ 28J= 100 I I’st'f 
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cutting of trees under a bona fi le claim 

of light, or as a resuit of the dispute is 

not necessarily a criminal offence and 

will not bring the case under Art. 35 (H) 

Dch. 2, Small Cause Courts Act. Con* 

sequently three cases of Allahabad Hi^h 

Court are in favour of the respondent’s 

intention, while one is against it 

However, fortunately in this case it is 

not necessary to go into that matter 
at all. 

The cause of action is based by the 
plaintiff not upon the defendants havin'^ 
forcibly taken away the logs of timber 
from his possession, but upon the defen- 
dants having wrongfully taken them 
away from the Court as ordered by Court 
and there is no question that this is not 
an offence under any circumstances. In 
a much weaker case reported in Shiafn 
fender Ram v. Ram Hat (o) it was held 
that even taking the disputed properties 
away by one of the parlies from the 
mediator while the matter was pending 
decision as to ownership, would not 
amount to an offence and so would not 
fall under Art. 35 (h) (ii). There can be 
no question in this case that to take pro 

in accordance 

with the Court s order is not an offence 

apart from any exceptions created by 

Oh. 4, I. P. C. Therefore the suit w’as 
triable as a Small Cause suit being under 
the value of Rs. 500. No second appeal 
les. The preliminary objection prevails 

costs is dismissed with 

costs. The Memorandum of Objections 

cosrs° i® dismissed with 

P.R.S./k.S. APVeaddi^issed. 
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CaRGENVEN AND SUNDARAXI ChETTY, JJ. 
{Vehchetti) Satyanarayana and others 

— Defendants-Appellants. 

V. 

, amd others — Plain 

tiffs— Respondents. -viain- 

of 1927, Decided on 
20th March 1933, against decree of Sub- 

Juge, Narsapur, D/- 30th December 

* (a) Hindu Law-Widow— Father getting 
some properties from widow and relinquish- 
ing his reversionary right — Son inheriting 
such properly is not estopped from suing for 
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remaining property as nearest reversioner 
after death of widow — Evidence Act (1872), 
S. 115. 

V ciot some pro])crtic5 from a widow and in 
consideration relinquished liis reversionary rights 
in the remainder. On his death his son suc- 
ceeded to sucli property. After the death of the 
widow tlic son who was tlio nearest reversioner 
of the last male holder sued for the remaining 
properties : 

Held : that he was not estopped as ho wa^ 
suing directly as a reversioner : A I It 1919 
Cal G03, lUl on. \ A I li 1923 All 204, DiH. 

[P G3S C 1, 2] 

(b) Hindu Law — Widow — Alienation — 
No recital as to purpose of loan — Attestation 
by reversioner is not presumptive proof of 
necessity. 

A deed of alienation hy a widow was attested 
by the revorsioier. Tlicre was no recital of the 
purpose for which the money was required : 

Held : that attestation could not be taken to 
be presumptive proof of necessity. [P G3S C 2] 

A. Satyayiarayana — for Appellants. 

67/. liaghava liao — for Respondents. 

Cvrgcnvcn, J. — The appellants are 
alienees from a widow, plaintifYl having 
sued as the nearest reversioner to the 
estate of the widow’s husband, Sajja 
Bralimadu. The alienations were three 
in number. Taking them in the order 
in w’hich the argument has proceeded. 
Ex. 3 is a will and involves items 1, 6 
and 12, Sch. A and Sch. B. Under this 
will defendant 13, who does not appeal, 
acejuired properties. The argument is 
attempted that by virtue of two trans- 
actions, evidenced by Exs. J and I, plain- 
tiff 1 is estopped from questioning these 
alienations. Taking it that these two 
transactions were in fact one and that 
plaintiff I's father Venkayya got some 
items from the widow in consideration 
of relinquishing his reversionary right 
to the remainder, and taking it further 
that plaintilT 1 himself has inherited those 
items which the father received, we 
think that the lower Court is right in 
holding that there is no case of’estoppel. 
The only reported authority appears to 
be Baines Chandra v. Sasi Bhusan (l). 
In that judgment the learned Judges 
point out that the plaintiffs do not claim 
through their father, who entered into 
the transaction, but directly as rever- 
sioners to the estate of the last male 
holder and that they could not therefore 
he precluded by any rule of estoppel from 
disputing the validity of the alienation, 
nor aro they affected hy the circumstance 
that they __h a a f tor the death of their 
1. AruIuiG 6{il 003=53 I 0 064. 


father taken by inheritance the land 
transferred by way of gift to him. Such 
a circumstance, they say, clearly does 
not operate as an acquiescence or ratifi- 
cation. 

We may add that no question of estop 
pel would seem to be in question because 
plaintiff 1 has not made any representa- 
tion upon which the other party acted, 
nor does he claim through any one who 
did make any such representation. It 
would only be by the application of somo 
such principle as that plaintiff 1 cannot 
approbate and reprobate a transaction, at 
the same time that he would be pre- 
cluded from questioning these aliena- 
tions but no such rule of law has been 
brought to our notice. The case in Ba/ia- 
dur Singh v. Bam Bahadur (2) is not in 
point because it was not a case of a re- 
versioner. We think therefore that this 
part of the lower Court’s judgment must 
be upheld. Defendant 13 is also con- 
cerned as alienee under Ex. 2, a sale 
deed executed by the widow in 1908 of 
items 4, 5 and 6 in Sch. A for a sum of 
Rs. 400. The recital in this document 
is that the widow' wanted the money for 
the purpose of going on a pilgrimage to 
Benares. Defendant 13 himself as D. 
W. 3 has stated that she did not go un- 
til 1915, whereas the sale was in 1908,. 
and this is more or less borne out by D.. 
W. 5 who says she accompanied his party 
in 1914. In view of this wdde discrepancy 
of time it is not easy to hold that tho 
money was obtained for the bona fido 
purpose of going to Benares or indeed 
was spent on that purpose. Nor, as the 
lower Court points out, has it been shown 

that the widow was unable to meet the 

^ ♦ 

cost otherwise. We think that it haa 
arrived at a correct decision regarding 
this alienation. 

There remains the appeal of defen > 
dants 8 to 10, who purchased item 
Sch. A for Rs. 200. The sale deed is at- 
tested by Venkayya, plaintiff I’s father. 
There is no evidence to show with what 
knowledge or intention he did this and 
no question of estopping plaintiff 1 cauj 
arise. Nor can the attestation bo taken 
to be presumptive proof of necessity be- 
cause the document contains no recital 
of the purpose for which the money was 
required. We must find also in this case 
that the al i e n a t jo n d qe s not bind the re- 
* 2. AIR 1923 All 204=71 I C 405=46 All 277. 
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versioDer. The result accordingly is that 
the appeal is dismissed with costs. 


P.R.S./xc.s. 


Appeal dismissed. 


A. I. R .1933 Madras 639 

Venkatasubba Rao and Curgenven 

JJ. 

F. K. Venkataraman and others — 
B^efendan ts Appellants. 

V. 

s. Sivagtirunatha Ghettiar and others 
—Plaintiffs — Eespondents. 

Civil Appeals Nos. 360 and 361 of 

on 5th January 1932, 
of Suh- Judge, Negapa- 


1925, Decided 
against decrees 
tarn. 

(^) Hindu Law 


^^hgious endowment — 

H. ’* analogous 

* rru manager of infant heir. 

<TPr of o f analogous to that of the Mana- 

exLciseVin The power can only be 

exercised in case of need or for the benefit 

the estate. The actual pressure on the estate 
the danger to be averted or the benefit to be 

the thto^ particular instance is 

debt to is: is the 

esTateT7/ to benefit "^the 

hona fide lender is not afected by the precedent 
mismanagement of the manager.^ The fender of 

necessitv^wbicb^^”"^*^* charge gronnded on a 
rV 1^ helped to 

therefore he is shown to have 

will not be affected, 

manage- 
ment the necessity in question would not have 

BelTn ^ ^ ^ (-P C) and 6 if Z A 393 (PC)! 

(b) Hindu Law - Alienation h^ u j 

owner-Necessity-MeantofrxpU^^ed:""*^*^ 

hut tbfi^V’ ^.1 °f * mean actual compulsion 
but the kind of pressure which tha law reiof ’ 

356, PcVo S'^fficient; A IB 1922 P G 

(c) Hindu Law— Limited owner^C^^^ ^ 

mise in good faith for benefit of the^rsflfe 
18 binding on estate. estate 

ofthre“ate'^nd“^‘^r''°fu ‘i*® '^®°®fi‘ 

a°s ‘iS:ii“!!s‘i^a°er ' wnf^bfurr ^e’st^r “‘If: 

Tf 1 J lender pointed out 

honesti:, he " Sc'tfd"^^. acts 

that in pXt of W ft ■ “li^i^^aigh it turns out 
point of fact there was no real necessity. 

(e) Hindu Law— RoU«; ^ 2 ] 

Alienation for endowment ~ 

necessity. '*** daily worship is 

Money borrowed for kAAnirtr, , 
worship of the temple is fnr + daily 

ing necessity even though thrshortoL:“f 
is due to bad management. “ Tp°6« C 


(f) Hindu Law, — Alienation by limited 

"ecessity explained. 

The incurring of legal expenses for establish- 
ing a valuable right and the paying, off of thc- 
revenue due to the Government are necessities 
recognised by the law. [p C44 c 1], 

(s) Hindu Law — Religious endowment — 
l^stee can purchase provisions on credit. 
The conduct of a trustee in purchasing provi- 

°°* necessarily wrongful - 
1009, Bef. eTiC lj 

be .it enetbersuit cannot 

“ wf* in absence of fraud or collusion 

Where a suit IS filed to set aside a decree in a 

former suit, it cannot be done in the absence- 
of fraud or collusion and the Court cannot re- 
h’-'^ ‘eview the judgment. [p 644 C 2] 

PleLe' f“, - Religious endowment - 

Pledgee of temple property advancing money 

to avert threatened sale in execution of de^ 

merits of decree. 

A pledgee of temple property who advances 
money to avert a sale in execution of a decree 
IS not bound to go further back beyond the de- 
cree to ascertain whether the Court was richt 

ttof'un ®tl! ® °r'' i" put- 

tiUo up the property for sale. [p 644 (j 

S. Varadachariar, R. Rajagopala 

Aiyangar and N . S. Srinivasa Ivei — for 
Appellants. 

S. Nagaraja Iyer, T.R. Ramachandra. 
J-yer, S. Muthiah Mudaliar, K. P, Pan 
chapakesa Aiyar and E. Narasimhiu. 
Ayyangat — for Respondents. 

VenkatastMa Rao, 9.— The two suits 
out of which these appeals arise relate 
to certain transactions entered into bv 
the trustees for the time being of the 
Velur Deyasthanam. A few facts con- 
cerning that institution and its trustees 
may be ^nveuiently set forth at the 
outset. The Velur Deyasthanam is a 

wealthy Siva Temple 
at Vaideeswarankoil and its affairs are- 
managed by the Matathipathi of the 
Dharmapuram mutt; in other words, 
the head of that mutt is the ex officio 

trustee of the Devasthanam. The firsf. 
Matathipathi with whom we are con- 
cwned IS Sivagnana I who assumed that 
office in the year 1890. He continued 
to be the Matathipathi till 1903 whem 

he relinquished his right in favour of 
Manickayachaga I. It must be men.* 
tioned that in 1900 Sivagnana I had 
appointed Manickavachaga I as Junior 

between 1900 and 
1903 there were quarrels which led to 

proceedings in Court between these two 

I have said, in 

1903 Sivagnana I relinquished his rights 
and Manickavachaga I became there- 
after hia successor. The latter’s trus- 
teeship thus commenced in the year 
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1903; but Sivac^nana 1, some time later, 
trie^ to ro assert his ri^^hts with the re- 
sult, that a suit was filed With that 
suit we are not concerned and it is sufli- 
cien^. to state that Sivagnana I died in 
1900. ;Manickavachaga I continued to 
be the Matathipathi till his death in 
1914. He was succeeded by Sivagnana 2, 
who, it may be noted, hid been Katta- 
lai Thamhiran from 1903, From his 
accession in 1914 he continued to be 
the Matathipathi till 1918 when he 
died. These are the three trustees to 
whose acts reference will have to be 
made in the course of this judgment. 

I may with advantage also refer to 
what is culled a scheme suit Sled in 
connexion with this Devasthanam. In 
1911, a suit was filed (0, S. No. 10 of 
19 1 1) againt the then trustee Manickava- 
chaga I for his removal, for appoint- 
ment of new trustees and for the fram- 
ing of a scheme In that, certain tran- 
sactions entered into hy the trustee, 
including those which form the subject- 
matter of the present two suits, were 
impeached. The findings arrived at in 
that action as has been conceded, do 
not concern ns. The Sub-Court in O. S. 
No. 10 of 1911 passed a decree appoint- 
ing the present pbuntitfs 1 and 2 and 
Sivagnana 2 (Manickavachaga I having 
in the meantime died), the trustees of 
the temple. Against that decree, an 
appeal was hied to the High Court. In 
the meantime, the present two suits 
(O. S. Nos. 8 and 9 of 1924) wore filed 
by plaintiffs 1 and 2. The High 
‘Court decided the appeal from the 
scheme suit decree in 1919. They directed 
that the Pandarasannadhi should be 
the sole trustee and removed the other 
two trustees appointed by the sub- 
Court. The present two suits were, as 
I have said, filed by the other two trus- 
tees, alone and the Pandarasannadhi, 
the third trustee, was impleaded as one 
of the defendants, the reason being that 
he supported and justified the acts chal- 
lenged in the suits. When the High 
Court in the scheme suit made him the 
sole trustee his position in regard to 
these two actions became somewhat 
anomalous. They were ostensibly filed 
in the interests of the institution, but 
ho figured in them as the defendant and 
not as the plaintiff. Apparently, when 
this was brouglifc to the notice of the 
High Court, the plaiutilT 4 was ap- 


pointed the Receiver to conduct these 
^two suits. They were fibd in 1917 and 
during the 14 years that have now 
elapsed, four Pandarasanuad his have 
died and the trustee now on the record 
is the 5bh in succession from ]Manickava- 
chaga 1, the original trustee-defendant. 

The objects of the two suits is mainly 
to get lid of certain decrees passed 
against the Devasthanam. Appeal No. 

3() 1 of 1925 relates to transactions of 
the Devasthanam witlvA. P. R. S. Soma- 
sundaram Chetty and his father Subra- 
raaniam Chetty. I shall refer to these 
creditors as A P. R. S. for the sake of 
convenience. O. S. No. 8 of 1924, out 
of which this appeal arises, has been 
brought on behalf of tlie temple to sot 
aside the decree in O. S. 48 of 1909, ob- 
tained by A. P. R. S. against the tem- 
ple. The transaction which was the 
subject of O. S. No. 48 of 1909 is con- 
nected with certain earlier transactions, 
which must first be set forth. In 1900, 
certain jewels of the temple were at- 
tached for the arrears of kist payable 
in respect of the temple lands. A. P. 
R. S. at the request of the then trus- 
tees paid the kist amounts due, namely 
Rs. 114,41-5-7 and got the jewels re- 
leased from attachment. In considera- 
tion of this payment, these jewels were 
pledged by the temple to A, P. R. S. 
and a document was executed eviden- 
cing the pledge dated 29th May 1900 
(Ex. 14). The learned Judge has found, 
and I agree with him, that in has been 
proved beyond doubt, that this transac- 
tion is binding on the temple. On 17th 
April 1901 three transactions came*into 
existence. 

(l) The pledge of 1900 was renewed 
for Rs. 11,527. The document of pledge 
is not forthcoming, but that is imma- 
terial. (2) A promissory note for Rs. 12,800 
was executed by the temple in favour 
oi A. P. R. S. (Ex. 3). The considera- 
lion is made up of three items: (a) 
Rs. 6,133 8-0, being the amount found 
due in respect of an earlier promissory 
note dated 8th June 1900 (Ex. 2); (b) 
Rs 1,666-8-0 being the aggregate of 
two sums Rs. 500 lent on 17th August 
1900, and Rs. 1,000 on l6th September' 
1900, together with interest; and (c) 
Rs. 5,000 paid to the tomploin cash. The 
total of these throa sums is Rs. 12,800 
for which Ex. 3 was executed. ^ 
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(3) To provide for the discharge of the 
■sums due under the aforesaid two trans- 
aactions, the temple executed a lease in 
favour of A. P. R. S. (K-2). It recites 
that the total amount duo under the 
document of pledge and the promissory 
note is Rs. 24,327. A rent is fixed for 
the land leased and it is stipulated that 
after certain deductions the balance of 
•the rent is to bo adjusted, first against 
e Interest duo under the promissory 
note, next against the interest due under 
the pledge document, then the principal 
under the_ promissory note and lastly 
the principal under the pledge. All 
these three transactions, as I have said, 
were entered into on the same date, 17th 
April 1901. On 5th April 1904, A. P. 
R. S., complaining that his possession 
under the lease K-2 was disturbed, filed 
O. S. Nm 24 of 1904 claiming against the 
temple Rs. 6,000 as damages. The par- 
ties entered into a settlement and at 

their request the suit was dismissed on 

Pth July 1904 as settled out of Court. 

The transactions now reach a further 
stage. I have just said that APRS 
fl«10-S.No.24of 1904 on 5th Apdi 
1904. On fche 9bh of the same month, a 
soktlement was arrived at (presumably 
the one to which I have just referred) 
between the temple and A. P. R. S. The 
accounts of all the transactions out- 
standing till then were settled on that 
date, and it was found that Rs. 26,000 
was due by the temple to A. P. R. S. 
This was split up into two sums and 
made the subject of two separate docu 
ments. One was a pledge of jewels for 

^04/*f’h°^ 

Ra 1 R nnn ^ bond for 

s. 16,000 (Ex.l, also of fche same dafce). 

Ihe evidence given in fche case and ac- 
cepted by fche lower Court shows that 
in respect of fche jewel pledge of 1901 a 

was found due’of 

which Rs. 10,000 was included, as I have 

€aid, in Ex 14 A • • 

■Rfl Q ran Ihe remaining 

«s. iJ,oa7 went to make up along with 

promissory note of 

rn^' Ju Es. 1,600 which was 

made fche subject of Ex. 1. Ifc is un 
necessary to pursue here the history of 
Ex. 14-A, for that was later on dis- 
charged, as I shall show when dealing 
with the connected appeal. We are 
concerned now with the mortgage bond 
for Es. 16,000. A. P. E. S. filed O S 
ISIo. 48 of 1909 to enforce that mortgage 

1933 M/81 & 82 


and it was compromised by the temple 

tiusfcee having agreed to pay Es. 18,300.' 
lor that amount a compromise decree 
was passed and toward it, various sums 
amounting to about Rs. 17,500 were paid 
lom tune to time by the temple to 

iQo.fu P‘'°seufc suit (O. S. No. 

8 of 1924) has been brought for a decla- 

ratiou that fche compromise decree in 
a S No. 48 of 1909 is not binding on 
he temple and for the recovery of the 
sums paid to A. P. R. S. under that de 
cree, namely, Rg. 17,500 together with 
intaiest thereon. The lower Court has 
found »hat the mortgage (Ex. l) is par- 
tially binding on fche temple, that is to 
the extent of Rs. 3,587 already referred 
to and interest thereon but that it is 
not binding as regards the rest of the 
consideration. Accordingly it has been 
found that the decree in O. S. No. 48 of 
1909 is similarly binding only to that 
limited extent; as regards the balance 
of the amount, fche decree has been sat 
aside and A. P. R. S. has been directed 

to pay back to the temple the total of 
the excess sums received. 

In short the^ finding of the lower Court 
amounts to this, that whereas the pled^^e 

the 

temple the promissory note of the same 
date is not. It is fche latter part of the 
finding chat the appellants (the repre- 
senfcatiyes of A. P. R. s.) challenge. Wo 
must therefore examine in detail the 
transactum evidenced by fche promissory 

n? <3afced 17th April 

901 (Ex. 3). As I have said, this 

amount is made up of three items of 
consideration, fche first of which is that 
covered by the promissory note. Ex. 2 
^ dated 8fch Juno 1900. (After discussing 
the evidence j his Lordship held that 
Ex. 2 was binding on the temple and 
P^^®®®dod). I shall now deal with the 
second item of consideration for Ex. 3 
Rs. 1,666-8 0, fche total of the two 
sums of Rs. 500 lent on 17th August and 

Es. 1,000 on I6fch September 1900.;(After 

considering the evidence, his Lordship 

held that these debt were also binding on 

the temple and proceeded). I must 
now deal with fche third item of consi 
deration for Ex. 3, namely, Rs 5 000* 
According to the recital in it, that sum 
was borrowed for three purposes: (a) for 

the expenses of the Privy Council Ap- 
pal; (b) for paying off fche Sircar kisfc; 

(o) for discharging the decree debt due 
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to Annanialai Chettiar. (After discus- 
the evidence and circumstan- 
ces, his Ijordship held that Ex. 3 was 
also binding on the temple and 
proceeded). From wliab I have stated 
it follows that tlie temple is bound by 
tl'o transaction to which t)iis ai'peal le- 
latcs; hut of the tliree appellants before 
us, the hist and the second have died 
and their legal representatives have nob 
been brought on record. So far as they 
are ricsrned, the .appeal abates and 
must 1)6 dismissed. The lower Court’s 
decision is sot aside to the extent to 


which it alVects the third appellant. The 
suit is dismissed as against him with 
costs throughout. A monjorandum of 
objections has l;eoa hied against that 
part of the lower Court’s decree which 
is against the temi)lo, but it has not 
I'ocn seriously pressed there being no 
substance in it and is dismissed with 


costs. 

r have so far shown tliab the 
lower Court’s decision in O. S. No. 8 of 
1824 cannot be supported. I shall now 
pass on to the connected appeal (Appeal 
No. 300 of 1025) arising out of O. S. No. 

0 of 1021. The object of that action is 
to get rid of the decree passed against 
the temple in O. S. No. 11 of 1015 as 
uiodihed by the High Court in Appeal 
No. liO of 1016. O. S. No. 9 refers to 
four sets of jewel, those set out in 
Sells. A, 13, C, and D to tho plaint. The 
complaint is that these jewels w’ore 
wrongfully pledged by the temple with 
one Krisbniali Chotty, othorwiso known 
as Krislinier, by which namo I shall re- 
fer to him in this judgment. The latter 
in tho alleged exercised of his rights as 
pledgee sold away the jewels in Sch. D 
and filed O. S. No. 42 of 1015 claiming 
the amount due in respect of tho jewels 
in Schs. A, B, and C. In that suit, the 
trial Court passed a decree in his favour, 
for about Rs. 26,000 hut the High Court 
raised the sum to Rs. 44,000. A decla- 
ration is sought that that decree is not 
binding upon the temple. As regards 
the jewels in Sch. D, the prayer is, that 
they may bo either directed to be re- 
turned or a decree may be passed for 
their value. 

The learned Subordinate Judge has 
disallowed the claim in respect of jewels 
in Schs. A and C; but has declared that 
the docreo in O. S. No. 42 of 1915 is not 
binding on the temple to tho extent of 


the pledge of theB schedule jewels; as ta 
the pledge of D schedule jewels he has 
also declared that it is not binding and 
passed a decree for their value. Krish- 
nier, the creditor, attacks in this appeal 
the finding of the lower Court as to the 
jewels in Schs. B and D. Although 
therefore with the A schedule jewels we 
have no concern, I may, as the judgment 
of tlie lower Court repeatedly refers to 
this transaction, state that it arose out 
of the pledge of 9bh April 1904, for 
Rs. 10,000 in favour of A.P, R. S., which 
in its turn is traceable to the earlier 
pledge in his favour, dated 29th day of 
May 1900 (Exs. 14- A and 14 respectively 
already referred to). The temple bor- 
rowed from Krishnier on 31sb August 
1904, Rs. 8,000 and that sum having boon 
paid to A. P. R. S., the jewels were 
transferred to Krishnier, which he there- 
after held on pledge. These are the 
jewels set forth in Sch. A and as the 
pledge of those jewels has been held to 
be binding, we arc not concerned with 
it in the appeal; nor are we concerned > 
as I have said, with the jewels in 
Sch. C. I remark that there is no cross- 
appeal by the temple as regards these 
two sets of jewels. 

Of tho jewels in tho remaining twa 
Schedules turning first to the pledge of 
the D schedule jewels, the evidence- 
bearing on it may bo briefly summarised. 
(After summarising t'ne evidence bear- 
ing on pledge of D Schedule jewels and 
also B Schedule jewels, the judgment pro- 
ceeded). I have not the slightest hesita- 
tion in holding that the temple is bound 
by this transaction. Tho lower Court’s 
decision in this appeal is also reversed, 
except to the extent that as indicated 
above the amount due to Krishnier shall 
carry simple and not compound interests 
As the appellants have practically suc- 
ceeded, they shall have their costs 
throughout. 

I shall now show that tho conclusions 
at which I have arrived are in confor- 
mity with the principles to be extracted 
from the authorities bearing on the 
subject in Prosmino Kumar i Dehay a v. 
G\Uah Chand Baboo (l), the Judicial 
Committee points out that the power of 
the shebait of an idol’s estate to incur 
debts is*analogous to that ol the manager 
of an infant heir. What the extent of 

^ 2T aTi 5=4 Bong l7 R 450=23 W R 

253=3 Suther 102=3 Sar 449 (P.O.). 
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the latter’s power is, appears from the 
judgment in Hanoovian Pj-asad v. Ba- 
booee Munraj Koonwarec (2). Their 
Lordships point out, that the power can 
only be exercised iu case of need or for 
the benefit of the estate. The actual 
pressure on the estate, the danger to be 
averted or the benefit to bo conferred 
upon It in the particular instance is the 
thing to bo regarded. The creditor is 
tnus not concerned with the more re- 
mote causes that led to the necessity, 
out it IS the actual immediate need of 
the estate that is the true criterion. As 
the Privy Council points out, the test is, 

An« H particular instance 

one that a pudout owner would incur in 

order to benefit the estate? If the 
answer IS in tho affirmative a bona fide 
nder is not aii'ected by the precedent 
ismanagernent of the manager. The 
course cannot support a chareo 
giounded on a necessity, which his ovvn 
wrong has helped to cause. Unless 

m.T s.'®’ l^^ve acted 

£u«h ®iV aftectod 

Louoh It be proved that with better 

wou?d"::rhlvetisr"lni?" 

Srii Tinr"’: 

woiYl **^®‘*^ Lordships that the 

necessity , when used in this con- 
nexion has a somewhat special, almost 
teciinical, meaning. Necessity does not 
mean actual compulsion, but the kind of 
pressure which the law recognizes as 
serious and sufficient. Incidentally this 
case refutes the theory that a compro- 
mise of a pending suit by a limited 
owner stands on no better fLting than 

nrom\'^rfl°° P^re and simple. 1 com- 
p omise, their Lordships observe, made 

personal advantage of 

auitiT« «®tate 

0° contest. 

alreadv = as I have 

aeain^^n pursued. Once 

cfn9titutr«“® ‘Jnestion as to what 

monev l«r,f k fu ease the 

to satisfy thJ i ‘‘PPellant was used 
co_sati8fy the loans incurm.! for thn 

2. (1872) 6 MTr393=iOVB-|H^ir 
29=1 Sar 552 (P.C.). Suthei 

8. AIR 1922 P C 356=69 I C 71=49 T a 

1 Pat 741 (P.C.). ay 1 A 342= 

4. AIR 1926 P C 112=98 I C 576=53 I A 25q— 

6 Pat 139 (P.C.). 


services of the idol and to carry out a 
certain builoing project. The Courts in 
ndiaheld that tho constructing of the 
buildings could not be regarded as neces- 
sities of the mutt. Then they went on 
to hold all the money of the mutt 
having been absorbed in the buildinc=' 
erected, the shortage of funds for keem 
mg up tho religious worship, could aLo 
not come under the head of legal neces- 

sitj. The Judicial Committee, disagree 
mg with this view, found as a fact, that 
the expenses incurred under both cate 
gories were justifiable. Having record- 
ed this findiigg, they proceed to declare 
the law on tho point in no uncertain 
terms. After citing ZVostonio Knmari 
Belaya s case ]) for the proposition 
tnat tne power to incur debts must be 
measuied by an existing necessity, they 
point out that it is the immediate, not 
the remote cause the causa caiusans of 
the borrowing that has to bo consi- 
deie.,,. Let it be granted tliat the re- 
mote cause of tlie mutt’s ueed was the 

ffiroffigato expenditurs of the shebait 

that is, his getting into debt by the 
building project. But it is not such 
remote cause that matters, but the exis. 
t;ng necessity, the immediate cause of 

ru" by this test 

the debt was held to be binding on the 

trust. Vibhudaprm Thirtha SiuanBar 
v. Lakslmiindra Thirtha Sivamiar (o) is 
another case, where the same principle 
IS recognized and affirm.ed by the Judi- 
cial Committee So much where aotualj 
necessity can be proved; but it is a' 
settled rule, that if the lender mikes 
proper inquiries and acts honestly he 
protected although it turns out that in! 
point ^ fact there was no real neces- 

Prasad’s case ( 2 ) In 

the light of these principles let me just* 
g ance at the transactions which I have 
already dealt with in detail. The first 

two items of consideration for Ex S 

(t^G promissory note in favour A R 
E. S.) were borrowed for keeping nn 
the daily worship of the temple. ^ 

That was an actual and existing neces 

sity. Granting that the shortage ol 

money was due to ^ 

(whieh clearly had not been 

that being the remote and not the 7m ’ 

Grantmgagamjha^essity. inTalt' 

60 Mad 497 (P.C). oa i a 226 — 
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has not been proved (which is not the 
case), even then, the creditor would be 
protected, as after reasonable inquiry he 
was satisfied that there was compelling 
necessity and acted honestly. Item 3 of 
consideration for Ex. 3 stands more or 
less on a similar footing. The incurring 
)f legal expenses for establishing a valu- 
able right and the paying off of the 
revenue due to the Government, are 
Inecessities recognized by the law. So 
also is the satisfying of a decree passed 
against the temple for money borrowed. 
In regard to each of the three items of 
consideration for Ex. 3, I have found 
lirst, that there was necessity, secondly, 
that the lender made due inquiries and 
acted honestly and thirdly, that the 
money lent was properly applied (that 
having been conceded). Then passing 
on to Krishnier, the creditor in the 
second suit, first, as regards the pledge 
of Sch. D jewels, the amount was raised 
for paying off a grocer who had supplied 
conjmodities. That the money was 
actually paid to the grocer cannot, as 
I have said, be disputed; nor can it bo 
doubted that the creditor acted upon a 
representation made to him that the 
money w'as required for that purpose. 

. It lias been feebly contended that it is 
outside a trustee’s power to make pur- 
chases on credit. Why would a trustee 
be jmt in this respect on a different 
footing from any other person? It seems 
opposed to good souse to deny him the 
ordinary right which every prudent 
manager of his own property enjoys. It 
has not been shown that in this parti- 
cular case the trustee in buying the 
provisions on credit exercised his discre- 
tion wrongly. Apart from the reason of 
the thing, there is some authority for 
the view that the conduct of a trustee 
in purchasing provisions on credit is not 
necessarily wrongful: V enlxatahal agxivu- 
miirtlii v. Balakrishna Odayar (0). 

Now, passing on to the pledge of 
Sch. E jewels, the facts connected with 
that transaction require a further prin- 
ciple to ho noticed. As I have shown, 
the loan raised on that pledge merged in 


a decree of Court. That decree was ob- 
tained against the successor of the trus- 
tee who actually raised the loan. It 
should be observed (to use the words of 
the Judicial Committee in a similar 

case), that the matter does not com^ 
G. AlU iilSO Mad 1009=123 1 0 716. 


before us by way of appeal from the 
decree sought to be impeached, but upon 
fresh suit to set it aside. The former 
decree is entitled to the force due to 
judgments of competent Courts. The 
determination of the issue is res judicata 
and in the absence of proof of fraud cr 
collusion, the Court cannot reopen and 
review the judgment founded upon it : 
see Frosiknno Kumari Delaya v. Gulah\ 
Chevd (l). I have held that the decree 
was properly obtained and the Judge’s 
reasons for disregarding it are unsound. 
Assuming that, notwithstanding the 
decree in O. S. No. 429 of 1915, the 
original transaction itself can be exa- 
ttiined, there is no reason, as I have said, 
for holding that it is not binding on the 
temple. The object of raising the loan 
was, as I have pointed out, to avert a 
forced sale of the jewels which were 
directed by a decree of Court to ho sold. 
In such a case, what is the creditor s 
duty ? In Muddu Thokare v. Kantoo 
Lai (7) it was held by the Judicial Com- 
mittee that a bona fide purchaser of pro- 
perty put up for sale in pursuance of a 
decree of Court was protected within 
the principle of llunooinan Fra sad s case 
(2). Such a purchaser was surely not 
bound to go further back beyond the 
decree to ascertain whether the Court 
was right in giving the decree, or having 
given it, in putting up the property for 
sale. These remarks, it cannot be said, 
apply with less force to Krishnier, merely 
because he does not happen to be an 
execution purchaser but a pledgee whose 
money was used for averting the threat- 
ened sale. 

In the result, applying the tests laid 
down in the authorities cited above 
I must hold that the transactions to 
which these two appeals relate are bind- 
ing on the temple. In regard to each of 
these transactions, what my decision^ is 
I have already stated. In Av'^peal No. SCO 
of 1925 we make an order under R. 46, 
sub-K. (2), Practitioners’ Fee Rules, 
Appellate Side Rules, that two sets of 
fees bo allowed to the appellants. 

Curgenven^ J. — ^ly learned brother 
whoso judgment I have had the auvantago 
of reading, has dealt so fully with the 
transactions involved in these appeals, 
and I am bo op.tiroly in agreement with 
his views, that I c\n find little to ad^d 

77(1873) 1 1 A 321- -22 W R 56=14 Beug L R 
187 = 3 Sat 380 (R C). 
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to what he has said. Following the prin- 
ciples now well-established by decision 
of the Privy Council, the creditors of 
the tencple whose interests the plaintiffs- 
represent, must be held to be protected 
if it appears that imniediate necessity 
existed for contracting the loans, irres- 
pective of the merits of the course of ac- 
tion which gave rise to the necessity. 
There seems no doubt that, over the 
period during which the primary debts 
were incurred, the temple was financi- 
ally in low water. The accounts for the 
period 1900-03 are not forthcoming, a 
circumstance which must tell against 
the temple rather than against its cre- 
ditors, but there is evidence that the 
temple lands suffered in 1900 from floods, 
and that little income was received from 
them. From 1893 up to 1902, as the 
agreement Ex. L shows, litigation had 
been going on between the temple and 
a number of the tenants who were as- 
serting occupancy rights. This litiga- 
tion had cost the temple Es. 40,000 and 
a sum of Es. 60,000 of rent, much of it 
time-barred, was in arrear. The K series 

of leases, which originated during this 

period, were designed to provide for lia- 
bilities already incurred. A wasteful dis- 
pute was meanw’hile proceeding between 
the two Pandarasannadhis, Sivagnana 1 
and Manikavachaga 1, which led to Court 
proceedings doubtless financed to some 
extent at least wdth temple funds. All 
these circumstances go to support the 
truth of the evidence, given by several 
of the defence witnesses, that the in- 
come available for ordinary pu r poses 
had fallen far short of the unavoidable 
expenditure. I think that if, in such 
circumstances, and whether or not they 
were induced by faults of management 
or misapplication of funds, the trustee 
had recourse to borrowing i n order to 
meet current needs, or to avert the loss 
of temple property, the loans so incurred 
must be held to be binding. 

In A. S. No. 361 of 1925 arising out of 
O. S. No. 8 of 1924, the central transac- 
tion with which we are concerned in ap- 
peal is the promissory note forEs. 12,800 
(Ex. 3), whereby on 17th April 1901 
three antecedent debts were superseded. 
My learned brother has analyzed these 
components, and I agree with him in 
differing from the learned Subordinate 
Judge as to the effect of the evidence re- 
lating to them. The promissory note 
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Ex. 2 was executed jointly by both Siva- 
gnana and Manikavachaga, and the evi- 
dence of I). W 6. 3, 4 and 6, together with 
the recital in the note (misquoted by the 
Subordinate Judge) is sufficient proof 
that the debt was incurred for a neces- 
saiy pui pcse. I see no reason to disbe- 
lieve the statement of defendant 1 (1). 
W. 4) that he was told by the Pandara- 
sannadhi that if the money was not fur- 
nished the temple would be unable to 
rneet the current eipenses. There is no 
ground for disallowing this item. Simi- 
lar considerations apply to the second 
item of Es. 1,666-8-0, composed of two 
sums of Es. 500 and Es. 1,000 respec- 
tively, borrowed for nadumutbal expen- 
ses. The third item w'as a sum of 
Es. 5.000 borrowed on the date of exe- 
cution of the promissory note Ex. 3. My 
learned brother has pointed out the de- 
fects in the learned Subordinate Judge’s 
treatment of this item. Half the amount 
has been accounted for as required in 
the litigation between the temple and 
its tenants, which was brought to a close 
in the following year by Ex. L. I agree 
that this and the other charges thus 
provided for must be held to have been 
for purposes which cannot now be repu- 
diated on behalf of the temple. It is 
then said that the settlement in 1904 
for a total amount of Es. 26,000 was ex- 
cessive, having regard to the terms of 
the lease evidenced by Ex. K-2 which 
was designed to reduce the indebtedness 
under Exs. 3 and 14. A sufiioient an- 
swer seems to be, in the first place, that 
no reason has been shown why the 
Pandarasannadbi should have allowed 
his creditor unduly to exploit his posi- 
tion by exacting unconscionable terms; 
and, in the second, that in the absence 
of the temple accounts we have really 
no materials upon which to form a judg- 
ment. It lay upon the plaintiffs to dis- 
place the inference that the settlement 
of 1904 fairly arose out of the antece- 
dent indebtedness, and they have cer- 
tainly failed to discharge the burden. It 
follows, in my view, that the compro- 
mise decree for Es. 18,000 cannot be 
successfully attacked. 

In A. S. No. 360 of 1925, arising out 
of O. S. No. 8 of 1924, we are concerned 
with the pledge of jewels comprising 
Schs. E and P) of the plaint. The former 
pledge originated in a desire to save 
these jewels from sale in execution by 
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ro-pledging them, and there is evidence 
that funds were not at the time forth- 
coming to pay ctT the decree. It may 
well be that the interests of the temple 
would liave been best served in the long 
run by sacrificing the jewels and termi- 
nating the debt. But we must look at 
the transaction not in tlie light of the 
subsequent failure to effect redemption 
but as it would naturally appear to a 
creditor whoso assistance was sought to 
save a portion of the temple property. 
There is some ditterence of opinion as to 
the sentimental importance of a forced 

sale of temple jewels, liut even taking it 
that no sei ious objection on this score 
existed, it seems to me that tlie purpose 
for which the money was required was of 
a kind bind ing upon the institution. That 
I'Oing so, it follows that the decree in 
O. S. No. 42 of 1915, of which Sch. B 
jewels foi med the only portion now in 

dispute, cannot be successfully attacked. 
As regards Sch. D pledge, the sum of 
BvS. 1,000 thereby raised was iinmedi- 
ntoly required to pay for temple sup- 
plies, and it seems to be enough that 
this money w'as, so far as appears, devo- 
ted to t his purpose, and the plaintiffs are 
not entitled to put the creditor to the 
]'-roof that, with better management, the 
hill could have been met from current 
income. I agree with what my learned 
brother observes as to the subsequent 
history of this transaction. I concur in 
the orders pi'oposod in these appeals. 


r.u s./K.s. 


Order accordingly. 
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Bi:asley, C. J. and Bapdswell, J. 
Kondepath Ayyanna — Plaintiff — Ap 
pcllant. 
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^ccy. of State and others — Defendant 
Hospoudents. 

Bettors Patent Appeals Nos. 42 to 51 
9:1 to 95 and JOB of 1929 and 11 of 193C 

on 1 tth l•’el)rual■y 1933, agains 

judgment of riiilljpg, J,, ]) ’. 15 th I’ebru 
ary 1929. 

e Irrigalion Cess Act (7 of 1865 

T ’ ^ Surplus water from Governmen 

l-inds stored in small ponds or natural de 
n essions and used for irrigation — Govern 
mentis entitled to levy charge for use o 
such water and no easement to use sue 

rr88%.s.7,!iL:.7jf‘^‘* ~ 

The s,u|,l,H_ui.tor of the Covormnont Ian 
into plaintiff's hnut eillicr by ilistribiitio 
channols or by dniiiuigo from the Clovcrnmei: 


lands and was then stored in either small ponds 
or mere natural depressions and with such 
water plaintiff irrigated his lands for which 
w’atcr tax was levied: 

Held', that the small ponds and depressions 
w'ere reservoirs within the meaning of S. 1 (b)and 
as the water was taken from Government lands it 
was liable to be charged with w-ater tax: 

77 11 f . tPG47 C2; PG48C1] 

iiHd Ju7ther\ that there was neither an im- 

plied engagement nor acquisition of an easement 
in favour of plaintiff as it was only a case of 
water overflowing from higher land to land 
l^ing lower down: Case law referred. 

[P G19 C 1] 

S. T ai ada Chariav and Y, Suryanava- 
yana — for Appellant. 

Govenunent Pleader and P. V Baja- 
manna) — for Pespondents. 

Bardsivcll, J. —The Buits under appeal 
have had a long history. The plaintiffs 
who are raiyats in the GundepalU 
Zaminrlary, brought them for a declara- 
tion that defendant 1, w'ho is the Secre- 
tary of State represented by the Collec- 
tor of Kistna, is not entitled to levy 
water tax on the lands cultivated by 
them, for a refund of such tax already 
collected for throe faslis and for other 
reliefs. Tlie trial Court and the first 
appellate Court found in their favour, 
but on second appeal Oldfield and Sesha- 
giri Ayyar, JJ., held that the suits had 
not been properly dealt with and re- 
manded them for fresh disposal on issues 
that were then framed. After the re- 
mand the first two Courts again both 
found for the plaintiffs but, on second 
appeal, Phillips, J., dismissed the suits. 
Those Letters Patent Appeals are against 
his decision. The lands of the plaintiffs 
are situated in the village of Choda- 
varam, a zamindary village. That vil- 
lage adjoins the Government village 
Ananthapalli the lands of which are 
irrigated from a channel known as the 
Ananthapalli channel. That channel 
takes off from the Yerrakalva, a natural 
stream which is maintained by Govern- 
ment. The surplus water of the Anantha- 
palli lands Hows into Chodavaram either 
by distribution channels or by drainage 
from the Ananthapalli lauds and is then 
stored in \vhat are either small ponds or 
mere natural depressions. The question 
that arises is whether or not the Govern- 
ment is entitled to levy a charge for 
the use of the water by the appellants- 
plaintitVs. It is a matter of the inter- 
pretation of S. 1, Madras Act 7 of 1865. 
In that Act as originally passed, S. 1 
ran ns follows: 
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Wli6n6V6r water is supplied or used for pur* 
poses of irrigation from any river, stream, 
channel, tank or work belonging to, or con- 
structed by Government, it shall be lawful for 
the Government to levy, at pleasure, on the land 
•3 0 irrigated, a separate cess for the use of the 
waiter, which cess shall be additional to any 
land assessment that may be leviable on the 
said lands as unirrigated or punja; and the 
Government may prescribe the rules under which, 
and the rates at which, such water cess as afore- 
said shall be levied, and alter or amend the 
■ same from time to time.” 

By an amending Act 5 of 1900, this 
section down to the words ''constructed 
by Government” became Cl. (a), 3. 1 and 
there was introduced a new Cl. (b) which 
runs thus: 

(and also) whenever water b}’ direct or indirect 

ow or by percolation or drainage from any such 
river, stream, channel, tank or work from or 
through adjoining land irrigates any land under 
cultivation or flows into a reservoir and is there- 
after used for irrigating any land under cultiva- 
tion, and (in the opinion of the revenue officer 
•empowered to charge water cess, subject to the 
control of the Collector, the Board of Revenue 
and the Governnient) such irrigation is bene- 

^^lal to, and sufficient for the requirements of, 
the crop on such land;” 

after which follow the rest of the origi- 
nal section with some modifications that 
do not now concern us. The part of 
Cl. (bj about the opinion of the revenue 
officer, etc., as to the irrigation being 
beneficial, was introduced by Madras Act 
•8 of 1914, and there is no question here 
of the opinion not having been expressed 
or of its being one that can be ques- 
tioned in a Court of law. The question 
is simply one of whether, allowing that 
the irrigation was beneficial, a charge 
ior the use of the water can be made. 
As has been pointed out by Phillips, J., 
what has to be decided is not whether 
the water belongs to the Government; 
■but whether it comes from a rivei* or 
stream that belongs to Government. In 
this case it comes from the Anantha- 
palli channel which admittedly belongs 
to Government while that channel takes 
off from the Yerrakalva at a part where 
that stream flows through Government 
land, so that it has to be taken as 
belonging to Government” in the sense 
given to those words in the Privy Coun- 
cil decision in Secy of State v. Subha- 
rayudu (1). In Secy, of State v. Sioavii 
N ai atheeswai’av (2), there is a decision 
by a Bench of this Court in a case 
where water flowed from what was ad- 

1. AIR 1932 P G 46=136 I C 413=69 I A 5G= 
65 Mad 268 (P C). 

2. (1911) 34 Mad 21=6 I C 199. 


mittedly a Government source into a 
taruvai (sheet of water) of which two- 
fifths belonged to the plaintiff, as inam- 
dar, while the rest belonged to Govern- 
ment. The portion of the taruvai owned 
by the inamdar was a deeper portion 
and he was compelled to raise wet crops 
on dry land because so much of water 
came into the taruvai from the Govern- 
ment source as to cause it to overflow. 
In spite of this and in spite of the fact 
that some of the water in the taruvai 
was rain water, it was held that he was 
liable to pay the water csss under 
S. 1 (b). Phillips, J., has followed this 
decision but Mr, Varadachari contends 
that it ^s no longer good law. He refers 
to the hull Bench decision Ghiiinappan 
Chetty V . Secy, of State (3) but, as has 
been pointed out in the judgment on 
second appeal the question then for con- 
sideration was that of whether when a 
river flows first through raiyatvvari 
tracts, then through a zamindari and 
then again through a Government village 
it was not a river belonging to Government 
at the place where it passes through the 
zamindari. This is not such a case. In 
Subbarayudu v. Secy, of State (4), Rame- 
sam, J., has suggested a doubt as to the 
correctness of the decision in Secy, of 
State V. Siuaini Naratheeswarar (2) in 
the following passage which has been 
quoted by Phillips, J. : 

One might concede that where water from 
the Government source directly irrigates the 
inam, theinam is certainly liable to pay water 
cess, but w'here the water from the Government 
source naturally flows into a tank or stream 
within the inam and then the water is used for 
irrigation it is only natural rights that are being 

enjoyed and therefore the inam is not liable for 
water cess,” 

So far however as these remarks refer 
to tanks, they appear to be contrary to 
the language of S, 1 (b) which expressly 
makes liable to charge water which flows 
from a Government source into a reser- 
voir and is thereafter used for irrigating 
any land under cuftivation. A tank is 
certainly a reservoir and the natural 
ponds and depressions in which water is 
stored in the cases now under notice 
would equally come under that category. 

As has been pointed out by Venkata- 
subba Rao, J., in an unreported decision, 
Hyde}' AH Salieb v. Secy, of State to 

3. AIR 1919 Mad 412=49 I C 673=42 Mad 239 
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'which Raraesam, J., himself was a party 
in 8. A. Nos. 1519 auA 1520 of 1927. 

“The Irrigation Act provides that when 
water of a certain dc'cription is used for irrigat- 
ing any land, it shall be lawful for the Govern- 
ment to levy cess for such water. I’he Act is 
not concerned with tlie question, whether the 
water has or has not become the property of the 
person using it.” 

I do not find nnvthing in Secy, of 
Slate V. Suhbarayudu (1) that has any 
heamng upon wbnt appears to be the 
plain meaning of Cl. 1 (h) as to water 
that flows into a reservoir from a Gov- 
ernment source whether by direct or 
indirect flow, percolation or drainage. 
The Privy Council decision in the Urlam 
case, Suryaprasada Bow v. Secy, of 
State (o), has no bearing on this parti- 
iCular point. The tax then which has 

Ibeen imposed on the appellants-plaintiffs 

for the use of water would appear to be 
correct and in accordance with S, 1 (b), 
Madras Act 7 of 1865, unless it can be 
shown that their case falls under tho 
lirst proviso to which I have now to 
refer*. That; proviso runs thus: 

“IVovided that where a zamindar or inamdar 
or any other description of landholder not bold- 
ing r.iijatwari settlement is by virtue of engage- 
ments with the Government entitled to irriga- 
tion free of separate charge, no cess under this 
Act shall be imposed for water supplied to tho 
extent of this right and no more.” 

In thoir plaints tho plaintiffs havo 
set up marnool rights in accordance 
with a definite agrangement and “the 
immemorial usage.” The definite ar. 
rangement or agreement of 1843 which 
was set up has been found against, 
but the learned Subordinate Judge, 
on first appeal after the remand, 
has held that in the circumstances 
the presumption of a lost grant could be 
reasonably inferred. Phillips, J., has 
remarked that only before the Subordi- 
nate Judge, when the suits had reached 
their fifth Court, was the theory of lost 
grant raised, and tliat it was a new 
theory which could not be allowed to be 
taken at so late a stage. It certainly 
does not appear to liave been taken when 
the suits first came before this Court on 
second appeal as the issues that were 
then framed raised the question of whe- 
tlier the plaintiffs wore entitled to irri- 
gation free of cliarge on any of tliree 
grounds, (a) the agreement of 1843, (b) 
any agreement entered into at the per. 

^6. AIH 1 917 P C 42=11 I G 98=il 1 A 1GG=1*6 
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manent settlement, (c) by virtue of any 
easement. 

The agreement of 1843 has, as stated 
already, been found against while the 
plaintiffs have not and could not base- 
their claim on any sanad at the tiefie of 
the permanent settlement, as at that 
time the upper village of Ananthapalle 
did nob belong to Government, but wa8= 
included in the Nuzvid Zamindari. The 
light of easement has been found against 
on first appeal though the trial Court 
held that that right had been estab- 
lished. Phillips, J., has accepted the 
view of the learned Subordinate Judge 
as to this without comment. Mr. Yarada- 
chari contends that at any rate the 
matter of long user has to be considered 
and that this has been set up in the 
plaint, while in the written statement 
of 9th January 1915 there has been a 
denial of customary right. In making 
the denial the written statement urged 
that the allegations in the plaint on the 
subject were very meagre, the reference 
being to what is stated in the plaint as 
to the claim of the plaintiffs being based 
on the arrangement and the immemorial 
usage.” It is also pointed out that the 
District Munsif who first tried the suits, 
found that the plaintiffs were entitled 
to free irrigation in respect of the suit- 
lands as they had cultivated them from 
time immemorial and had not extended 
their area of cultivation. It cannot 
therefore be said that the point of the 
plaintiffs having obtained right from 
long user was taken and considered only 
at a late stage of the suits. Mr. Varada- 
chari argues that from the fact of long, 
user which has oertaiuly gone on for 60^ 
years and more it should be taken that 
there was at least an implied ingagemenb 
by the Government for the appellant- 
plaintiff to have the use of the water.. 
He has referred in this connexion to 
Secy, of State v. Maharja of Bohbili (6), 
and Secy, of State v. Subharayudu (l),. 
but neither of tbiese decisions is upon 
facts corresponding to those now under 
notice. 

The former was a case of water being 
taken from a channel part of which, 
flowed through the land of a zamindar 
whose right to take water from that part 
of it which flowed through his land was 
in question. The latter was one of tak- 

'g. air 1019 V C 52=54 I C 154^16 I A S02= 
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ing water from a river by a party having 
riparian rights. In the former case, too, 
it was found that the former owners of 
the Palakonda zamindari, to whose posi- 
tion the Government had succeeded, had 
agreed to the taking of water from the 
channel through five sluices by the 
zamindar of Bohbili w^hose right so to 
^ke water was in question in the suit. 
Heie there has been no such agreement. 
As has been pointed out by the Subordi- 
nate Judge who decided the first appeal, 
the agreement Ex. A, which the plain- 
tiffs set up and which he did not find to 

6 genuine, was not between one zamin- 
dar and another, but between the kapus 

and the karnams of one village and the 

zamindar of the other. Even if Ex. A 
^ere genuine what was agreed to by the 
kapus and karnams could not bind their 
zamindar, neither could it bind the 
ovei nment which succeeded to his posi- 
tion ; while the fact that the plaintiffs 
have set up this agreement of 1843 im- 
plies that there had been nothing in the 
way of an engagement prior to that year. 

8 there anything in the circumstances 
lorn which it can be inferred that there 
as been an implied engagement at any 
ater time ? I think not. For one thing 
it 18 very doubtful whether the charge 
could have been made under S. 1 , Act 7 
of 1865 and before the addition of S. 1 (b) 
by Act 5 of 1900, in which case during 
the period from 1865 to 1900 the Govern- 
ment in not imposing the tax was not 
foregoing the making of a charge which 
it was entitled to make. 

Certainly it was only by the introduc- 
tion of S. 1 fb) that its right to make the 
charge was made clear and the tax ap- 
pears first to have been imposed in fasli 
1321, that is 1911-12. And further, as 
is shown in para. 7 of the first appellate 
judgment, there has not been a continu- 
ous and consistent use of the w^ater by 

j w _ or their predecessors by 
the aid of which they could raise their 
crops and which could be deemed benefi. 
cia . n some years there has been sufiS- 
cient water for the raising of crops and 

of It When such is the case I do not 
see how there can be either an implied 
engagement or the acquisition of an 
easement. Nor is it a case of natural 
flow. It is a matter of water overflowing 
from higher lands to lands lying lower 
down. The supply of water is precarious 


Govindaea JULU V. Secy, op State 


Madras 649 


and when, in the circumstances, the 
plaintiffs cannot be held to have ob- 
tained any prescriptive right, they can- 
not insist on its coming down in any 
su^cient quantity to enable them to 
raise crops or even on its coming down 

at all. It is not at all the case of water 
flowing naturally down a river or stream 
or any naturally formed water course. 
Mr. Varadachari has referred us to 
Illus. (j) to S. 7, Easements Act, but that 
does not seem to have any application to 
the circumstances of this case. In my 
view the decision of the learned Jud^e 
under appeal is correct. These appeals 
must therefore be dismissed with costs. 

I3easley, C. J , I agree. 

P.K.S./k.s. Appeal disviissed. 

A. I. R. 1933 Madras 649 

Walsh, J. 

N'. B. M. Govindarajiilu Naidu — 
Defendant— Appellant. 

V. 


Secy, of State Plaintiff — Respondent. 

Second Appeal No. 201 of 1929 De* 

cided on 30th March 1933, against decree 

of Dist. Judge, .Trichinopoly, D/. 16th 
July 1928. 

(a) Madras Revenue Recovery Act (2 of 
1864), S. 36 Sale for default under Abkari 
Act does not give property free of encum- 
brance as sale for recovery of arrears of 

Madras Abkari Act (1 of 1886),. 

under the Abkari 
Act IS held in the manner of one for recovery of 

arrears of land revenue under Act 2 of 1864 the 

pioperty is not sold free of encumbrance as it is 

^ J^venue sale. [P 650 C 21 

Revenue Recovery Act (2 of 
1864), S. 36 Confirmation by Collector is 
not necessary for completion of sale. 

A sale under Act 2 of 1864 does not require the- 
confirmation of the Collector in order that it 
may be complete : AIR 1932 Mad 582, Dist, 

(c; IVladras Revenue Recovery Act (2 of 
1864), S. 36 Sale under Abkari Act — Pur- 
chaser ignorant of encumbrances — Default 
by purchaser to make deposit— Re sale sub- 
ject to encumbrance for leaser price — Differ- 
ence in pries less amount of encumbrances 
only can be recorded— Madras Abkari Act 
(18 of 1886), S. 55. 

On default to pay monthly rental, shop of the 
contractor was sold and it was bid for Rs. 1,805. 
There was some encumbrance upon the shop of 
which the p^chaser was ignorant. He commit- 
ted default in makinq the deposit. Th^ shop 
was subsequently resold subject to the encum- 
brance but fetched only Es. 20. In a suit by 
Gewernment against former purchaser for the 

~ : that the property sold at the re sale 

was not the same as the property purchased by 


1933 


T,.jO Madras Govindakajulu v. Sect, op State (Walsh, J.) 


the appellant at the first sale, that the difference 
in price was not the amount which the Govern- 
ment was entitled to recover but that the correct 
amount which could be recovered from the ap- 
pellant was the difference between what bo bid 
at the first sale and (lie price fetched at the ro- 
iale with anv encumbrance amounts due at the 
time c f the re-salc added to the latter figure: 
Ca!^e laif) referred. [P 052 C 1] 

M, S. Vai d !ja)iatha lyei — for Appel- 
lant. 

Governmeni Plcado — for Piespondent. 

Judgment . — An abkari contractor com- 
mitted default in payment of the 
monthly rental due to the Ciovernment. 
The Government sustained loss on re- 
sale of the shop and they therefore put 
up the house of the defaulter for sale. 
Tlie defendant bid for Rs. l,80o at the 
auction and the property was knocked 
down to him. ile did not howmver 
deposit the the necessary amount within 
the time mentioned in the conditions of 
sale or nf ter wards. The Government 
therefore re-sold the house. At the re- 
sale lield on 18th August 1924, the sale 
price was only Rs. 20. The Government 
therefore brought this suit to recover 
from tho defendant the loss caused by 
th.e ro-salc, namely Rs. l,80o minus 
Rs. 20 or Rs. l,78o with interest at G 
per cent per annum from tho date of tho 
re-sale. The defendant admitted having 
bid for Rs. 1,805 but pleaded that the 
sale was vitiated by non-disclosure of 
material facts amounting to fraud ; that 
while tho property was heavily encum- 
bered the selling ofiicer told him that 
there was no encumbrance. He made 
certain other allegations as regards ir- 
regularity in the publication and the 
conduct of tho sale. Tho findings of tho 
trial Court wore that both the Govern- 
ment Ollicers and the defendant were 
ignorant of tho existence of the mortgage 
in favour of one Santhanam Ayyangar 
and since in the ro-salo when the mort- 
gage became known only Rs. 20 was bid 
for it was reasonable to hold that tho 
defendant would not have bid for Rupees 
1,805 if ho had been aware of the mort- 

As regards tho legal elToct, the learned 
District Munsif held that b^th parties 
having under a mistake of fact consented 
to tho agreement, S. 20, Contract Act, 
applies, and he therefore dismissed the 
•suit On appeal the learned District 
Judge agreed that both parties wore ig- 
-iiorant of the existence of the prior 


mortgage on the suit property but held 
that the principle of caveat emptor ap- 
plied and that therefore the Govern- 
ment was entitled to a decree as prayed 
for. Against this the defendant has pre- 
ferred this second appeal. Certain ad- 
mitted legal positions may bo stated 
Although a sale for default under the 
Abkari Act is held in th^ manner of one 
for recovery of arrears of land revenue 
under Act 2 of 1864, the property is not 
sold free of encumbrance as it is in a 
laud revenue sale. It is also admitted 
that if the sale were a private one bet- 
ween two private parties, the buyer 
could compel the seller to discharge the 
encumbrance on the property which 
exists on the date of the sale if the pro- 
perty is sold free from eccumbranco. It .. 
is also admitted that if it were a Court 
sale unless there was some misrepresen- 
tation by the selling ofTicers or some de- 
fault of the person wdio verified and 
signed under O. 21, R. 6G (3), tho state- 
ment which should accompany an appli- 
cation for an order for sale, the pur- 
chaser \vould have to bear the loss of the 
non-montion of an existing mortgage. 
There is only one case in which he would 
have a remedy and that is if the judg- 
ment-debtor had no interest at all in 
the property. 

The appellant takes two grounds. 
Firstly, that as the sale required confir- 
mation by the Collector the contract 
was not completed and therefore the 
principle of caveat emptor does not ap- 
ply. Muthu Pillai v. Secy, of State (l) 
is quoted in this connexion. But the! 
learned Government Pleader has sent 
for the records of that case and it turns 
out not to have boen a sale, under the 
Revenue Recovery Act but a sale by 
the Government of certain poramboke 
land belonging to the Government. That 
salo was dependent on tho confirmation 
of tho Collector and it is clear that he 
had full liberty to confirm or refuse to 
confirm it as ho chose. A salo under Act 
2 of 18G4 is entirely different. The 
power of the Collector to refuse to con- 
firm the salo is confined to sales which 
he can set aside. The grounds of set- 
ting aside a salo are these set out in 
S. 37.A and S. c8 of the Act. The effect 
of holding that a contract of the sale 
held under Act 2 of 1864 is not com- 
pleted until the CoUect^r has cem^nn^ 

1. A 1 R 1023 Mad 682=72 I 0 -iSC. 
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it would be practically to nullify the 
provisions relating to default by the 
purchaser to make the deposit or to 
complete the purchase, because he could 
Hke advantage of his own default and 
plead that there w’as no completed 
contract as the sale had not been 
confirmed by the Collector. The right 
of le-sale under S. 30 (4) arises on 
default whereas the question of confir- 
mation arises only later. Watson v. 
Davies (2) quoted for the appellant in 
this matter is a case of a private sale 
and 13 therefore not in point. So far as 
tnis ground of appeal goes, I think it 
cannot be sustained. The second ground 
urge.l i.s that the property sold at the 
re-sale is not the same as the propeity 
purchased by the defendant at the first 
sa e, and therefore the loss at the second 
sale IS not the measure of the damages 
arising by the default of tlie defendant 
to complete his purcliase at the first 
sale. For the appellant are quote! P.aij. 
nathSahai v. il/o/icep Xarain Sin<jh (3), 
Kah Kisnore v. Guru Prasad (4) and 
Venkata Chellamaya v. Nilakanla Gur- 

ffif r point on he- 

n»U 01 the Government is on tlie follow- 
ing lines. The method of recovery in 
case of default with respect to an abkari 
contract being under Ac.t 2 of 1864, the 
sale IS regulated by the provisions of 
at Act and S. 36 of that Act describes 
the manner in which the sale is to be 
held, which is as follows : 

•» “ In the sale of immovable propertv under 

following rules shall be observed • 

highest bidder. The time and place of sale shall 
be fixed by the Collector of the district in which 
the property is situated, or other officer em- 
powered by the Collectcr in that behalf The 

tune may be either previous to or after the ox- 

salfthr Coll 1 ‘ ‘^='=°o<^..weviou3 to the 

■the empowered by 

the Collector in that behalf shall issue a notice 

dutrTot language of the 

tkr, -V- ^ ‘^0 name of the defaulter 

tehe fr of his build- 

the land amount of revenue assessed on 

port on of ‘l^e pro- 

L^T 515 168=100 L J Ch 87=144 

3. (1SS9) 16 Cal 535 at 53S. 

4. (1898) 25 Cal 99 at 102=0 q \y >t 

5. A I R 1919 Mad 1014=43 I C G85=4l Mad 
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the nearest police station-house, and on son-o 

conspicuous part of the land.” lo on -ome 

There is, it is argued no obligation 
here to publish the mortgages on the 
property or to make any statement that 
it IS not being sold free of mortc^a^es and 

he prop.,1, re-sold ip .hi, e.„“*d"““"^ 

!i»“nptic.n 00 .„y point ,,o„ 

the dosciiption required under S. 36 (2) 
n. reply to this, two points can, I thin'k' 
e legitimately urged. Although the 
procedure for sale is that under the 

tltr^ it is obvious that 

e t and there is one very .important 

J«earT°ni 

icecoveiy Act is free of encumbrances 
whereas for an Abkari default, it is S 
Althoug.i the Government may not be 
legally bound to notify in the sale of 
mimoyaolo propeity for default under 
0 Alikan .-^ct that it is subject to en 
cumbrances’ the fact that the forms of 
sale proclamation are identical with 
those of the sale for revenue arrears is 
certainly apt to mislead the public into 
thinking that the sales are free of en 

cumbrances. Though I do not say that 

this would make any difference in the 
legal aspect of the sale, it is perfacfK. 
obvious that S. 36 (2) i^ drawn up wUh 
reference simply to sale of land for ar- 
rears of Government kist, and it would 
be quite easy to think of cases where 
house property is sold for arrears under 
other Acts in which though the descrin 
tion as given in S. 36 (2) would apply q 
the property sold at both sUes, the nro 
perty would really be different For 
instance, suppose in the case of a house 
the doors, windows etc., were not inclu 
dad in the second sale or suppose even 
that the house had been burnt down 
between the time of the first and the 

second sale, nevertheless the words of- 

description in this section that is. the 
name of the defaulter, the position and 
extent of land, and of his buildings 
thereon, the amount of revenue assessed 
on the land, or upon its different sec 
tions, the proportion of the public r^ 

venue during the remainder of the cur' 

rent fash, would all equally applfto 
what was being sold on the secoL" oc! 

casion as well ac; fn i ^ , 

a as to what w’as being sold 

on the first occasion. Therefore it ap- 

it cannot be argued 
a it the Government has followed 
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the word in a, laid clown in B. 36 (2), and 
of under that wording the description of 
jthe property remains the same for the 
^second sale, it necessarily follows that 
.the property sold at the ro-sale cannot 
.be different from that sold at the first 
'sale. A property sold not subject to a 
mortgage is certainly a differont pro- 
perty from one sold subject to a mort- 
gage and the decisions in Baij Nath v. 
Mohecp Narain Snigli (3), Kali Kishore 
V. Gura Prasad (d) f»nJ Venkata Chella- 
mayi/a v. N ilakanta Gurjec (5) proceed 
on this hypothesis. 

Whether a difference in the property 
will make a deficit on the second sale, 
damages recoverable from the purchaser 
in the first sale or not, is a different 
matter, but the differenoe in the pro- 
perty itself is acknowledged in all these 
three cases. In Baijnath Sahai v. Mo- 
lieep Narain Snigh (3), it was hold that 
even if the change in the property was 
owing to causes beyond the control of 
any person, the decree-holder must pro- 
ceed against the defaulting purchaser by 
way of suit and not by way of an appli- 
cation under S. 293. In Kali Kishore v. 
Guru Prasad Suknl (4) at p. 102, it was 
held that : 

“ Before the defaulting purchaser can be made 
liable under S. 293, it musi appear that the pro- 
perty which is the subject of the two sales is the 
same in every respect.” 

Venkata Chellamayya v. N ilakanta 
Gurjee (5), distinguishes Kali Kishore v. 
Gi^ru Prasad Sukul (4), but only on the 
question as to the liability of the pur- 
chaser at the first sale. In that case 
the purchaser had himself diminished 
the value of the property by his own 
act and so could not claim that it should 
ho re sold under the same description. 
In Nursing Dass v. Chuttoo Lai (6), the 
sale was by a Eeooiver appointed by 
Court but both parties were in ignor- 
ance of a notice of the Board of Trustees 
for the improvement of Calcutta that 
the site might be acquired as a proposed 
public street, and the plaintiff refused 
to complete the purchase. He was hold 
to be not liable for the decrease of price 
in the re-sale. This case was relied on 
by the trifjl Court, and is certainly in fa- 
vour of the appellant though it was 
sought to distinguish it by saying that 
such a sale is uot under a legal process 
like a Cou rt sa le or a i^venuo s ale and 
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that in the case of a sale under a legal 
process, there can be no remedies except 
the actual ones given by the procedure* 

It appears to me that a sale by a Recei- 
ver appointed by the Court is just as 
much a public sale as a sale in a default 
of abkari duos. The phrase ** as if they 
were arrears of land revenue ” in the 
Abkari Act has got to be read reason- 
ably. If strictly construed, it would- 
mean that the property is sold free of 
encumbrances which is admittedly not 
the case. I do not think therefore that 
the Government in order to deprive the 
appellant of his remedy can say that ho 
is confined to what can be found in the 
procGSSual law in Act 2 of 1864, while 
they have at the same time to admit 
that according to the terms of Act 2 of 
1864 he should have got the house free 
of encumbrance altogether, which bene- 
fit he does not enjoy. It was even 
argued for the respondent that there 
was no contract at all between the ap- 
pellant and the Government, and for 
this purpose certain remarks in Thirn- 
malaisami Naidxi, v. Subrama7iian Chet-^ 
liar (7) (at p. 1011 of 40 Mad\ were re- 
lied on. That was a decision regarding 
a sale in execution and the remedies, if 
any, of the purchaser as against the de- 
cree-holder. Those remarks, in my opi- 
nion, have no application to this case. 
In Venkata Chellamayya v. N ilakantco^ 
Gurjee (5), Wallis, C. J., says : 

By his failure to complete his purchase the 
purchaser commits a broach of contract and is 
answerable in damages to the Court or the pet* 
sons on whose behalf it sells, viz., the decree- 
holder and the judgment-debtor. These damages 
estimated by the ordinary rule consist of the 
dofioiency, If any, in the price obtained at the 
re-sale as compaiod with the price at the first 
sale together with the expenses of the ro-salo.’* 

So also in GangabatJmla K anthamma 
V. Manchiraju Eeddi (8), (at p. 136 of 
46 M, L.. J), the following observations- 
occur : 

” Where in Court auction a property is sold,, 
the auction-purchaser is one party to Ihe con- 
tract, but the other party to the contract is not 
in our view the judgment- debt or or the decree* 
holder, but the Court itself.” 

So that even in the case of a Court 
auction it would appear that there is- 
something in the nature of a contract 
between the Court and the auction pur-i 
chaser. In my opinion the property! 
sold at the was not the same 

7. (1917) 40 Mad 1009=45 I 0 109. 

8. A I R 1924 Mad 476=78 1 C 296=46 M L J 

134. 
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j'the property purchased by the appellant 
lab the first sale and the difference in 
price is' not the amount which the 
Government is entitled to recover. The 
coirect amount which can he recovered 
from the appellant is the difference bet- 
Iween what he bid at the first sale and 
;the price fetched at the re-sale with any 
jencumbrance amounts due at the time 
!of the re-sale added to the latter figure. 
The appellant did offer in Ex. 1 to pay 
the purchase price which he bid subject 
to the Government clearing the mort- 
As it cannot be ascertained from 
the maberials on hand what the correct 
•amount of the mortgage or mortgages 
was on the date of the re-sale, the first 
appeal will have to go down for final 
disposal after ascertaining this amount. 
The Government will then be entitled 
to the difference so found together with 
interest at six per cent per annum from 
the date of the re-sale and subsequent 
interest at six per cent per annum up to 
that date of payment. The Government 
will pay and receive proportionate costs 
of this appeal. Costs in the Court be- 
low will also be given proportionately 
to the result. 

P.R.S./k.S. Order accordingly. 
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Burn, J. 

Hamasami Nayalcar and others — Ap- 
flpellants. 

V. 

Ven'katasxmi Naicker and others — Res- 
pondents. 

Misc. Second Appeal No. 60 of 1929 
and Civil Revn. Pebn. No. 591 of 1929, 
Decided on 12bh December 1932, from 
order of Disb. Judge, Tinnevelly, D/- 
29th September 1928. 

Insolvency Act (1920), Ss. 
0.5, 54 and 75--No second appeal lies in 
cases under Ss. 53 and 54. 

No second appeal lies from an order passed on 
■an application under Ss. 63 and 54: AIR 1S31 

(M P®’ . . tP 653 G 2] 

t'r^vincial Insolvency Act (1920), S. 75 

Urder according to law supported by 
ample material— No revision lies. 

-ce 

of theTow*? iril 

(c) ProTincial Incolvency Act (1020) S 54 
-Transfer of practically whole of pr:,p;rty 
to one creditor in order to secure not only 

•past debts but also fresh loans— Transfer 
can be avoided, 

Where ' the insolvent transferred practically 
the whole of his property to one creditor in 


order to secure not only past debts but also 
fresh loans made at the time of alienation and 
the lower Court found on evidence that it was 

done with a view to prefer the particular credi- 
tor over others: 

Held: that there was a fraudulent preference 
Vrithiu the meaning of S, 54 and the transfer 
could be avoided: AIR 1919 Mad 333, Dist. 

[P G64 C 2; p’g55 C*1] 

S. Varadachariar and K. E. Earn a 
Aiyaf — for Appellants. 

T. M. Krishnasu'amy Iyer and E, 

Krishnaswcmi Aiyangat for Respon- 

dents. 


Judgment. The Subordinate Judge of 
Tuticorin dismissed an application by 
the Official Receiver of Tinnevelly to set 
aside an alienation under Ss. 53 and 5J, 
Provincial Insolrency Act. In appeal) 
the District Judge of Tinnevelly, re i 
versed the decision of the Subordinate 
Judge and declared the alienation void 
as against the Ofiicial Receiver under 
both Ss 53 and 54 of the Act. No 
second appeal lies in surdi a case: 
y\dQ Alagiri Subha Naick v. Official 
Eeceiver, Tinnevelly (l), and therefore 

the C. M. S. A. No. 60 of 1929 must lie 
dismissed. 

C. R. P. No. 591 of 1929, is said to 
be based upon the same ground as 
G. M. S. A. No. GO of 1929, though it is 
obvious that the considerations which 
arise in revision are not the same asthosoj 
which arise in a second appeal. In revisionj 
under S. 75. Provincial Insolvency Act, 

H is only necessary to ascertain whe- 
ther the decision of the learned District 
Judge is in accordance with law. As 
to this it can be said at once that con- 
sidered simply as a technical matter, 
the order of the learned District Judge 
is strictly according to law. The alie- 
nation attacked is a simple mortgage 
executed on 29th June 1923, by certain 
persons who were adjudicated insolvents 
on a creditor’s petition presented on 
6bh September 1923. The mortgage was 
in favour of three persons to whom the 
insolvents were heavily indebted. The 
learned District Judge has recorded find- 
ings that the mortgage was not fully 
supported by consideration, and that 
the alienees did not act in good faith 
when they took the transfer. He has 
also found that the insolvents in execu- 
ting the mortgage acted with a view to 
prefer the mortgagees over their other 

1. AIR 193J Mad 746=132 I C 641=54 Mad 
989 * 
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creditors. Oq these findings the mort- 
gage is voidable under both Ss. 53 and 
51, Provincial Insolvency Act and the 
order of the learned District Judge is 
the only order which according to law 
he fould pass. 

5rr. Varadachiariar for the petitioners, 
the mortgagees contends, however, that 
the finding of MjO loarnod District Judge 
is vitiated by serious mistakes of facts, 
by a w’rong view as to tho onus of proof 
in a question under B. ot and by a 
w)ong view as t<) law governing an alio- 
nation made in favour of creditors when 
the alienation is accompanied by a fresh 
loan. He contends also that since the 
mortgage in (luostion war, executed by 
the insolvents in [)ur5uance of an agree- 
ment entered into more than three 
months before the insolvency petition 
was presented, tlie transaction cannot 
i^o avoided under S. 51. 

I am nob satisfied that the learned 
District Judge made any mistake of fact 
of so serious a nature as to vitiato his 
conclusions. The most serious mistake 
alleged is that the learned District 
Judge went on treating tho partnership 
between the insolvent Venkatasami and 
his brother in-law, Ayyappa as if it 
were still subsisting in lh'13, whereas in 
fact it had boon dissolved in 1921. Pub 
as 5Ir. T.M. Krishnaswami Ayyar points 
out, the evidence as bo the dissolution of 
partnership is extremely vague and un- 
satisfactory. No deed of dissolution was 
produced no accounts wore produced to 
show what liabilities each incurred and 
what assets each took over. On the 
other hand, it w’as proved that both 
together borrowed Rs. 10,000 from a 
hank in Madura in April 1923, and in 
January 1923, Venkatasami and Ayyappa 
jointly borrowed Us. 10,000 from the 
Imperial Bank at Tuticorin, each en- 
dorsing a pro-note for Rs. 5,000 execut- 
ed by "the other: vide Exs. E and E-1. 
In the settlement of debts which took 
place after the execution of the mort- 
gage in question, it is alleged that Ay- 
yappa took over Venkatasami’s share in 
the debt duo to the Madura Bank while 
Venkatasami took over Ayyappa’s share 
in the debts due to tho Imperial Bank. 
The learned District Judge emphasized 
tlie fact that Ayyappa though available 
did not go into the witness box to ex- 
plain these and other transactions, nor 
did ha produce his accounts. In these 


circumstances I cannot see that the 
learned District Judge made any serious 
error in omitting to refer to the alleged 
dissolution cf partnership between Ven- 
kcitasami and Ayyappa. The whole mat- 
ter is left extremely obscure. Other mis- 
takes attributed to the District Judge 
are of very minor importance. The con- 
tention that the learned District Judge 
held a wrong view as to the onus of 
proof is based on para. 13 of the judg- 
ment where tho learned District Judge 
observes as follows: 

“ These fac<s combined with the fact that the 
insolvents bad practically no other tangible 
as.?cts than the property hypothecated and that 
they owed Rs. 37,000 in addition to the debts the 
discharge of which is provided for in the mort- 
gage made it highly incumbent on the mort- 
gagees to satisfy the Court that the mortgage 
was a bona tide transaction.” 

I do not think this indicates a wrong 
view as to onus. It only indicates that 
in the opinion of the learned District 
Judge the onus which lay initially On 
the Official Receiver had been shifted to 
the mortgagees. It is contended rely- 
ing upon the case of Official Assignee of 
Madras v. T. B. Mehta k Sons (2), that 
since the alienation was made in order 
to secure not only past debts but pJso 
fresh loans made at the time of the alie- 
nation, tho alienation cannot be avoided 
as a fraudulent preference. Tho decision 
relied upon, Official Beceiver of Madras 
V. T. B, Mehta k Sons (2), does not lay 
down any such proposition. It was found 
in that case that there was no transfer 
of all or substantially of the debtors* 
properties and that there was no view 
to prefer one creditor over others. In 
the present case the transfer was of 
practically the whole of tho debtors’ 
properties and the learned District 
Judge has found that there was a view 
to prefer the mortgagees over the other 
creditors. 

Mr. Varadachari relies on In re Soft- 
ley (3), for his proposition that the 
mortgage having been executed in pursu- 
ance of a prior agreement cannot be 
avoided as a fraudulent preference. 
The prior agreement is tho yadast* 
Ex. J, said to have been executed on 
2nd April 1923. I cannot see any simi- 
larity between Ex. J and the undertak- 
ing referred to i n the English case quot^ 

2. AIll 1919 Mad 333=19 I 0 968=42 Mad 
510 

3. (1877) 20 Eq 746=44 L J B K 107=24 W R 
63=33 L T 62. 
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ed. nor between the general circumstan- 
ces of that case and this. In Ex. J the 
debtors did not ofl'er anything definite 
as security. They merely made a vague 
promise to execute a mortgage but what 
they would otler as security they did 
Dot state. Moreover the decision of Sir 
James Bacon, C. J., in the case quoted 
hog ins with these w’ords: 

This is a case which, as I conceive, must 

under sub-S. b. 6. I thini; the transaction in 
question cannot under any circumstances be 
treated as an act of bankruptcy. It v/as not a 
transfer of the whole of the debtor’s estate, and 
no single fact has been sUted; no argument has 
been addressed to me which would induce me to 

say tnat it was a fraudulent transfer of a part of 
the debtors estate.” ^ 

In the case I am now dealing with 
the transfer was an act of bankruptcy. 
|ltwas a transfer of practically the whole 
ot the debtors’ estate and there are 
many lacts \vhich have induced the 
learned District Judge to sav that it 
|Was a fraudulent transfer. Here is a 
-case of a simple mortgage executed by 
the insolvents in favour of a relative 
(lespondent 3) and his two sons-in-law 
lespondents 1 and 2. Except a quite 
negligible fraction the whole of the deb- 

^6 50o'° ‘.a® >iiortgaged for Rupees 

d:b,5UU Debts due to others to the ex- 

ent ot Bs. 37,000, are left unprovided 
loan of Bs. 16,000 is made, or 
purports to be made, to the insolvent 
Venkatasami at a time when his busi- 
ness had actually come to a standstill. 
Terms for repayment, which the learned 

1 X. 1*1 Q easy terms,” 

but which were really quite impossible 

terms, were arranged. There are ample 

materials to support the findings of the 

earned Dis6ri.t J„dg. r.g.rffng the 

lack of consideration, want of good faith 

and a view to prefer. I find no ground 

for mter^ring with the findings of the 

learned District Judge in revision and 

pondent 1 will recover also the costs of 
of 1929® S. A. No. 60 

p.e.S./k.s. Appeal and revision dismissed. 


Madras G55 
A. I. R, 1933 Madras 655 

CUliGENVEN AND SUNDARAM 

Chetty, JJ. 

{I\ om pa Ih) Chench uvamatiya an d 

Defendants— Appellants. 

V. 

Dama Ve7iJcatasiM>a!/7ja Chetty 

tiir Despondent, 

Appeal No. 202 of 1926, Decided on 
18th January 1933, against decree of 
Suo^JuQge, Chittoor, in O. S. No. 4i of 

CivilP.C (1908k o. 41, R. 4-Dcath of 
twoofaprehants pending appeal-Lagal re- 
presentative of one brought on record bu* 
apphcation oy rep. esentative of another 
dismissed — Decree can be dealt with as a 
whole against all appellants. 

- c- tcl 5 ciiLcl. The legiil representatives of 
pcBiiiv. 1 were brought ou the lecoid, but an ap- 

reproseulative of apivl- 
lant 0 was cnsmis.?cd: ^ ‘ 

Court's decro! could be 
dealt With a.s a WDole a-^ it .stood against all 

appellants uuder 0.41, R, 4 even ihoueb q'- 


e^l representalive of appellant 5 was ab.rent on 
the recoid. Cci.se Imo referred. [B C56 C 1 2] 

V Bao for Appellants. 

A. Eama Chandra Ayijar—lov Resnon 
dents. ^ 

Curgenven, J.— The appeal is by the 
defem.ants (except the 7th) against the 
decree of the Subordinate Judge of Chit 
toor declaring the plairtift’s title to M'o 
p ots ma.rked J and P in the plaintiff’s 
P an and directing formal delivery cou- 
pled with an injunction restraining the 
defendants from entering upon the iand. 
There .^e tnroe contiguous village^ of 
which Panguru and Jangalapalli arelhe 
propeity of the plaintiff while the third 
Krishnampalli Agraharam, belongs to 
the defendants, who are the joint 
raharamdars. These villages have neVer 
been surveyed, which adds considerably 
to the difeculty of locating and identify 
ing any piece of land within them. The 
plots in dispute are two blocks of forex^f 
land, block P being silnal.d .coord, -n'g 
to the plaintiff m Panguru and block J 
m Jangalapalli, while the defendants 
assert thafi tbey are comprised within 

the limits of their own village Krish 
nampa h Each side has filed a plan L' 

support of Its allegations and these plans 
are considerably at variance; but there 
no substantial disagreement as to the' 
general situation of the two blocks aM 
It will be convenient to refer in discus 
sing the evidence to the plaint plan. 
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Doaling first with block P, the learn- 
9(1 Subordinate Judge has assigned the 
whole of it to Panguru village and 
therefore to the plaintiff. Toe finding 
has been attached with reference to 
issue 6, whether the plaintiff’s claim in 
respect of that portion of P which the 
defendants now assert belongs to them 
is barred by res judicata by virtue of 
O. S. No. 112 of 1S95 on the file of the 
District Munsif’s Court of Tirupathi. 
The lower Court has dealt with this 
question in para. 14 of its judgment and 
has come to the conclusion that no 
identity can he traced botw’een the sub- 
ject-matter of that earlier suit and the 
present block P. We think however 
that with the help of the plan (Ex. 4) 
prepared by the Commissioner in that 
suit a positive conclusion can bo reach- 
ed. (After examining the plans, his Lord- 
ship held that the plaintiffs were pre- 
cluded by res judicata from claiming the 
area within tliese boundaries; and that 
the defendants w'ere similarly precluded 
from claiming any land lying further 
west and proceeded.) This disposes cf 
appeal so the far as plot P is concerned. 

Plot J wdiich in the plaint plan is the 
figure Q S K G, forms according to the 
.plaintiff the western end of Jangala- 
palli, the sonthern boundary of which 
therefore will continue in a straight 
line up to tho point K. (After discus- 
sing the boundaries and examining the 
.plans his Lordship held that the plain- 
tilfs wore entitled to a decree in respect 
of this area. The judgment then pro- 
ceeded.) During the pendency of the 
appeal, appellants 2 and 5 died. The 
legal representatives of appellant 2 have 
been brought on tho record, but it has 
boon found necassary to dismiss an ap- 
plication by an alleged representative 
of appellant 5. Tho point has been 
raised wdiother, with this appellant un- 
roprosonted on the record, wo can deal 
with tho lower Court’s dooroeas a whole 
as it stands akainst all the shavers in 
[the Krishnapalli Agraharam. Wo con- 
sider that 0.41, 11.4, Civil P. 0. en- 
ables US to do this. If some among tho 
defendants could appeal and tho Court 
could upon such appeal reverse or vary 
the decree as a wdiolo it seems to follow 
that where all the defendants appeal 
and the appeal of one nr more abates by 
reason of death the Court should bo able 
to exevcise fimilar powers. If this wore 


not so, either the whole appeal must 
abate or the decree in its final form 
must be composed of incompatible ele- 
ments, each a highly undesirable conse- 
quence. There is the direct authority 
of a Bench of this Court in Soma Sun- 
daram Cheitiar v. Vythialinga Mudaliar 
(1), that the Court has such a power. 
That was a suit by reversioners against 
alienees from a widow two of whom died 
pending the appeal. Since the alienees 
possessed separate interests the case was 
not as strong as that now before us, 
where the defendants are co-sharers. 
Nevertheless it was held that in order 
to avoid incongruity in judicial decisions 
on the same facts the Court was compe- 
tent to set aside the decree as a whole 
and not merely in respect of the interest 
of those appellants whose appeal had 
not abated. This case was followed by 
Spencer, J., in Chengamma Naidu v. 
V. Gangalu Naida (2), in a judgment 
which distinguishes the Privy Council 
case: Eaj Chander Sen v. Ganga Das 
Seal (3) on the ground that that case 
affected the relations of the parties inter 
se and not as a whole. 

The judgment of Spencer, J., was con- 
firmed in Letters Patent Appeal No. 96 
of 1924 by Venkatasubba Rao and Jac- 
son, JJ. The same view has been taken 
by two other High Courts: see Bam 
Seimk V. Lamher Pande (4) and Chander 
Singh v. Khima Bhai (5). The only oases 
cited to us contra are two of Calcutta: 
Nairuddin Biswas v. Mamii'uddin Las- 
khar, A. J. B. 1928 Cal. 184 and Hari 
Char an Moiilik v. Kalipada Chakkara- 
varthi (6). The learned Judges in the 
former case dissent from Sundaram 
Cheitiar y. Vythiling Mudaliar (l) and 
in the latter case the Bench did not 
refer either to the provisions of O. 41, 
R. 4, Civil P. C. or any of tho decisions 
noted above. We think therefore that 
judicial opinion is fairly agreed upon 
this point, and that the absence of a 
legal representative on tho record does 
not incapaoitato us from dealing with 
the appeal as a whole. Wo allow it with 
respect to the portion of plot P which 
we have defined above by its bou ndaries 

1. (1017) 40 Mad 846=41 I C 6i6. 

2. A I R 1925 Mad 235=82 I C 420. 

3. (1904) 31 Cal 487=31 I A 71=8 Sat 628 
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4. (1903) 25 All 27=(1902) A W N 171, 

6. (1900) 22 Rom 718. 
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and we dismiss it wit^h respect to plot J. 

The parties will pay their own costs in 
each Court. 

The memorandum of objections asks 
foi the award of the sums mentioned in 
paia. 12 (b) of the plaint. The learned 
•Subordinate Judge has awarded only 
■Hs. 50 being the sum claimed for loss 
sustained by the plaintiffs on account of 
‘the trespass of the defendants, against 
defendant 7, who was ex parte. We 
think that the lower Court has given 
sufficient reasons for making this award 
against defendant 7 only. But. what 
•seems to dispose of any further claim is 
the statement at the end of para. 7 of 
ithe plaint that the block P was the 
■only portion which had been invaded 
by the defendants. As regards the sum 
of Ps. 300 per annum claimed for loss 
of profits it may further be added that 
no proof of exclusion has been given. 
We dismiss the memorandum of objec- 
liions with costs. 

P.R S./k.s. f Order accordingly. 
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Beasley, C. J. and Bardsw^ell, J. 
Subhiali Pillai Plaintiff — Appellant. 


V. 

Muthiah Pillai and others — Defen- 
dants Respondents. 

Letters PatentSAppeal No. 213 of 1927, 
Decided on 17th January 1933, against 
•judgment of Srinivasa Ayyangar, J. D/- 
28th February 1927. 

Chit fund— Subscriber purchasing chit at 
auction and executing security bond for re- 
gular payment of future instalments — 
Clause empowering stake holder to demand 
amount due for remaining instalments in 

-lump sum on default of one instalment is 
not penal. 


f ^ chit fund purchased the chii 

a the first auction itself and executed a security 
on in favour of the stake-holder for regulai 

instalments as follows: 

T , ,, P^y on the dates mentioned above, 

i shall pay the amount in default, together with 

a pie per 

•onflmnnfVi Within the succeeding 

von can ^ default of even such payment, 

fhp rprIJ ^ in a lump the amount due for 

the remaining instalments after deducting the 

amount pid till then, without reference to^sub- 
•sequent instalments.” 

Held: that the provision by which he bound 
•himself down to be liable for the future instal- 
ments and on default to have demanded from 
'him in a lump the future instalments was not a 
penal one: AIR 1922 Mad 67, Rel on, • 
ji I R 1925 Mad 177, Dis^. [p 553 q j[] 
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T, 21. Krishna Sioami Ayyar T. 

A. Ananta Ayyat for Appellant. 

T. L. V enkatarama Ayyar — for Res- 
pondents. 

hcasley^ C. J . In this Letfers Patent 
appeal ^ the^ only point arising for con- 
^deration is upon a construction of 
Ex. A. This was a security bond exe- 
cuted by defendant 1 in the suit who 
was a subscriber in the chit fund in fa- 
vour of the stake holder giving security 
foi the amount of the instalments en- 
gaging to pay the sums as and when 
they fell due regularly. This chit was 
to run throughout sixteen half-yearly 
instalments. Defendant 1 was appa- 
rently^ the holder of half a chit and his 
subscription half-yearly was Rs. 125. 
He brought the chit at the very first 

auction and becameentitled to Rs. 2,000 

From this amount of Rs. 2,000 there’ 
was deducted Rs. 125, being the first 
subscription payable by him. That left 
a total amount of Rs. 1,875. In accor- 
dance with the rules of the chit, having 
bought the chit and received payment 
of the amount due to him defendant 1 
had to execute a security bond in fa- 
vour of the stake-holder and as the 
learned Judge in second appeal says 
the bond he executed was one of the 
usual documents. It appears to us to 
be the usual form of document executed 
with regard to chit funds. That is Ex. A. 
There is a provision in the deed with 
regard to the future instalments. Hav- 
ing bought the chit at the first auction 
there still remained fifteen subscriptions 
to be paid by him; and although a per- 
son buys a chit he is under the rules of 
the chib liable to go on paying and in 
fact must go on paying all the future 
instalments and on buying the chit he 
has to give security for the amount of 
the future instalments. This is how the 
matter is provided for in Ex. A. 

If I fail to pay on the dates mentioned above, 

I shall pay the amount in default together with 
interest tbereon at the rate of half a pie per 
rupee per each day of defauft, within the suc- 
ceeding one month. On the default of even 
such payment, you can demand in a lump the 
amount due for the remaining instalments after 
deducting the amount paid till then, without 
reference to subsequent instalments.” 

Ifc is this provisiou which has given 
rise to the second appeal and this 
Letters Patent appeal. It was argued 
in second appeal that this was a penal 
provision and should be relieved against 
by the Court. It was held in the lower 
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appellate Court that it was a penal pro- 
vision although that it does not seem 
to have l)een raised specifically in the 
trial Court. However that is a matter 
which may be allowed to pass. In 
second appeal, Srinivasa Ayyangar, J., 
held that the provision was a penal one. 
Ho says : 

“Looking at the document it i^eeins to me that 
the provision with regard to the whole amount 
becoming payable must be regarded as a pro- 
vision to be held in terrorem over the party in 
order that thereby he may persuade himself to 
pay up the amount on the due date. Further 
in this case it is clear from a careful reading of 
the document that the debt itself according to 
the scheme of the document arises only on the 
due dates. It is not a debt due at present to bo 
discharged subsequently on the dates agreed to 
or by instalments prescribed. l am satisfied that 
on a proper construction of the document each 
instalment on the due date and then alone ac- 
crues as a debt due and in that view there can be 
no doubt whatever that the provision W'ith re- 
gard to the whole amount becoming payable on 
default must be regarded as a penal clause and 
should be relieved against.” 

He then quotes a decision of his own, 
IlavialiiKja Adaviar v. M ee7iakshisunda^ 
ravi (l), which it is argued on behalf of 
the respondents distinguishes this case 
from other cases by reason of the fact 
that in that case the subscriber had not 
received the full amount due to him as 
it is argued in this case he has not done 
when he bought the chit. Whatever 
the facts of that case may have been, 
the premises upon which the argument 
presented on behalf of the respondents 
is based do not exist here because in 
Ex. A itself defendant 1 states that he 
received Rs. 1875 and he gives particu- 
lars showing how that amount was 
made up. It is therefore quite clear 
that no arguments can be permitted 
and ought not to have been permitted 
in second appeal to the contrary. We 
havo therefore here the position that 
defendant 1 rocoived the w’hole amount 
due to him in respect of the chit which 
ho bought. Wo have got to consider 
whether the provision by which he 
bound himself down to bo liable for 
the future instalments and on default 
to have demanded from him in a lump 
the future instalments is a penal one. 
In my view it clearly is not. It is im- 
possible to SCO how these chit funds 
could bo successfully carried to a con- 
clusion unless tlie subscribers are bound 
down to pay and inado to pay the in- 

1. A I R 1926 Mad 177=b5 1 0 201. 


stalments as and when they become due. 

If a subscriber def^fults, then it is quite 
obvious that he can have demanded 
from him the full amount of the instal- 
ments v/hich are due from him. In thi& 
case the subscriber (defendant 1) receiv- 
ed the total amount duo to him under 
the chit. This case seems to be covered 
both as regards the facts and the rules^ 
by the Bench deefsion of this Court in 
Vaithianatha Ayyar v. Govindasxvami 
Odayai' (2), with which I entirely agree. 
For these reasons, in my opinion, this 
provision w^as not a penal one and this 
Letters Patent appeal must be .allowed 
with costs both here and in the second 
appellate Court. There will be the 
usual preliminary decree in favour of 
the plaintiff with costs and interest. 
We reduce the rate of interest to 12 per 
cent from the date of suit to the date- 
fixed for redemption. Time for redemp- 
tion 3 months. Interest at 6 per cent 
from the date fixed for redemption till 
realisation. 

Bardswell, J , — I ag^ee, 

p.r.s./k .s. allowed. 
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Curgenven, J. 

Kolia N agarattamma — Petitioner. 

V. 

Immadi Nagayya and others — Opp,. 
Parties. 

Civil Revn. Petn. No. 511 of 1932, De^ 
cided on 4th November 1932, from order 
of Dist. Judge, Masulipatam, D/- 11th. 
March 1932. 

Civil P. C. (1908), O. 44, R, 1, provito — 
Issue of notices to interested parties is not 
necessary to decide whether application 
should bo rejected — Where issue of notice is 
directed, appeal should not be rejected under 
proviso. 

The very first stop in dealing with an applies- 
lion to file an appeal in forma pauperis is to 
peruse the records and if necessary to reject the 
petition without issuing notice to any of the 
parties interested. The Court is not justified in 
issuing notice in order to make up its mind whe- 
ther to reject the application. Hence when once 
issue of notices is directed, it must be presumed 
that the Court has applied its mind to this provi- 
sion and has decided not to reject the appeal 
under it and the appeal should not bo dismissed 
subsequently under the proviso : A I U 1928 
FM 118 and A I II 1929 Fat 27, Fel on, 

[P 669 01,2] 

P. Satyanarayana — for Petitioner. 

A, Veukata Chelavi — for 0pp. Party. 

J udgment . — The petitioner on 7th 
October 1931, filed an appeal in formtu 
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pauperis. On 12fch October 1931 the 
District Court ordered notice to the 
Government Pleader and to the respon- 
dents. Notices vs^ere accordingly taken. 
The Government Pleader did not oppose 
the application but various- of the res- 
pondents filed counters. Eventually the 
case came on for hearing before a succes- 
sor of the learned District Judge who 
had dealt with the case so far and on 
11th March 1932 an order was passed 
dismissing the application. The ground 
stated for so dismissing it was that the 
judgment and decree did not comply 
with the terms of the proviso to 0. 41, 
B, 1, Civil P. C. ; in other words, that 
there was no reason to think that 
the decree was contrary to law or was 
otherwise erroneous or unjust. I do not 
think that the learned District Judge 
was justified, at the stage which had 
been reached, in disposing of the peti- 
tion under tne terms of that proviso. 
The proviso itself requires that the 
Court shall reject the application unless 
upon a perusal of it and of the judgment 
and decree, it finds the conditions laid 
down are satisfied ; and that means, I 
think, and is always in practice taken to 
mean, that the very first step in dealing 
with such an application is to peruse 
|the records and if necessary to reject 
the petition without issuing notice to 
any of the parties interested. It is im- 
possible to contend on the terms of the 
proviso that the Court would be justified 
in issuing notice in order to make up its 

mind whether so to reject the applica- 
tion. 

Accordingly it must, I think, be 
presumed that when the first learned 
Judge who dealt with the application 
directed the issue of notice, he had ap- 
plied his mind to this provision and had 
decided not to reject the appeal under 
it. It could not therefore be open to 
his successor to reconsider this matter 
and come to a contrary conclusion. He 
should have taken the 'application up at 
the stage where it had been dropped by 
his predecessor and have continued it by 
inquiring into the pecuniary circum- 
stances of the petitioner. There are 
several Patna cases which support this 
view. I may refer to Baghunatha Pra^ 
s(xd Sail'll V. iHi. Bavx'piavi Cl)i , which it- 
self is based upon an earlier case, and 
il/^. Bihi Socjra v. Badlia Kishun, AJ.B, 
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1929 Pat. 27. In this latter caso the 
principle is expressed that: 

“The applications having been admitted it ha? 
to be presuinod that the Court which admittec: 
the applications and ordered issue of notice wa^ 
satisfied that the conditions requisite for the 
issue of notice were present, namely, that the 
Court saw good reason to think that the decree 
was contrary to law or to some usage havim 
the force of Jaw.” ^ 

I agree with this view and accord- 
ingly I aside the order of the lower 
Court and direct it to restore the origi ; 
nal petition to file and proceed to dis- 
pose of it in the manner indicated. The 

respondents will pay the costs of this 
petition. 

p.R.S./k.S. Petition allowed, 

O 
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Pandalai, J. 

Subramania Chetti — Plaintiff — Appel- 
lant. 


Mahalalishmi Ammal and others — De- 
fendants — Respondents. 

^ Second Appeal No. 493 of 1930, De- 
cided on 28th March 1933, from decree of 

Dist. Judge, South Arcot, in A. S. No. 12 
of 1928. 

(a) Deed « — Construction — Settlement — 
Awarding of share of inheritance to illegiti- 
mate children by Sudra donor is not conclu- 
sive of the meaning attached to the word 
“santhathi” — Words and phrases — Obiter. 

Obiter . The faefc that a share of the inheri- 
tance is awarded to his illegitimate children by a 
Sudra donor or testator in certain cases is not 
necessarily conclusive of the meaning as to what 
he means when he talks of his santhathi. 

/UN j ^ C 1] 

(b) Deed — Construction — Gift — Cases on 
construction of deeds in other cases are not 
of much use as authority — Donor to enjoy 
the properties during lifetime and after him 
his male santhathi or adopted santhathi to 
take them — Donor not to sell or mortgage dur- 
ing life time — Donor gets heritable estate. 

Cases on construction of deeds and wills are 
not of much use as authority in other cases be- 
cause the language used in deeds and wills 
differs so much from each other. 

A Tamil merchant executed a deed in favour of 
his son which ran as follows : 

“As you are helpless and because of affection 
as you are my son, I have made settlement ‘gift’ 
to you of the undermentioned properties. You 
are to enjoy its income during your lifetime and 
after your time 3'our male santhathi or adopted 
santhathi will take (it). Even if there be no 
male santhathi but onl^* female santhathi such 
female santhathi will take (it). During your 
lifetime you have no right whatever to °sell or 
to mortgage the above properties” : 

Held : that the word “settlement” as used bv 
the grantor meant a gift and that the son took 
a heritable if not absolute estate in the proper- 
ties and was not a mere life tenant and thi t 
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hi:; santhathi took the properties as heirs on his 
dc.'.tb ; 03 Ocil 23, Hff. LP GG2 C 1] 

S. T. Sriyiivasarjojmlachariar and I. D. 
Srinivasacharia) — for Appellant. 

C. Vadmanahha* Iyengar and T. E, 
Eama^'Jiadra Chariai — for Respondents. 

Judgment . — The plaintiff appeals from 
a decree of the learned District Judge of 
South Arcot confirming a decree of the 
Additional Subordinate Judge of Cudda- 
lore dismissing a suit for the recovery 
from the respondents of three items of 
property, a house, a shop and a godown 
the subject-matter of a settlement dated 
9th June 1904, by one Muthuswamy 
Chetty, who died in 1916, in favour of 
his son by the first wife Sorfiasundara 
Chebty who died in 1922, whereby the 
father Muthuswami Chetti settled the 
said properties on Somasundara Chetti, 
the son, according to the terms of that 
deed Ex. B. The appellant is Muthu- 
swami Chetti’s son by the second wife. 
Defendant 1 is a concubine who had 
been kept by Somasundara Chetti and 
defendants 4 to 7 are the sons of Soma- 
sundara by defendant l,and defendants 3 
and 8 to 11 are his daughters by the 
same person. Defendant 2 is the eldest 
son of defendant 1 who was born in the 
lifetime of her married husband and 
defendant 12 is her mother. The appel- 
lant’s case in the first Court was that by 
the terms of the settlement Somasundara 
Chetti took only a life estate in the pro- 
perties and that though, if Somasunda- 
ram had legitimate children they might 
have been entitled to the properties, 
defendants 4 to 7 being only illegitimate 
children do nob take under the deed. 
Various other contentions wore raised 
which it is unnecessary now to notice. 
The defence on the points mentioned 
above was: (l) that Somasundara Chetti 
took under Ex. 13 a heritable, if not, an 
absolute estate ond nob a mere life estate; 
and (2) that defendants 4 to 7 are within 

the meaning of santhabhi of Somasundara 
to wliom a direct gift is made under the 

deed. 

The Subordinate Judge delivered a 
judgment of portentous length covering 
28 Images of printed foolscap and 190 
paragraphs. He had some grounds be- 
cause before him frivolous contentions, 
which were subsequently given up, as to 
the paternity of the defendants, and into 
which therefore he had to go, were 
raised. Making full allowance for this, 


the judgment of the first Court remains 
of such length as to cause inconvenience, 
if not, embarrassment to the appellate 
Court which had to deal with it. In 
appeal the learned District Judge dealt 
with the matter in a much more busi- 
ness like manner. Ho held that the 
settlement Ex. B was in favour of not 
merely Somasundara Chetti bub also of 
his santhathi which the learned Judge 
construed as meaning descendants or 
heirs general thereby including illegiti- 
mate sons in the case of the present 
parties whom the learned Judge after an 
examination of their ’ customs found to 
be Sudras, although they themselves 
claimed to be Vaisyas. On this ground 
he dismissed the appeal merely remark- 
ing on the other point that he found 
that the terms of Ex. B read as a whole 
make it quite clear that Somasundara 
gob only a life estate under Ex. B. 

In this appeal the learned advocate 
for the appellant addressed me on the 
question decided against him by the 
•lower appellate Court whether on a 
right construction of Ex. B the illegiti- 
mate sons are included in the word 
“santhathi.” It is an attractive line of 
investigation, if it should become neces- 
sary to decide it, whether, in view of 
the recent decisions of the Privy Coun- 
cil, notably Vellaiyapi^a Chetti v. Nata- 
rajan (l), when a Sudra Hindu executes 
a deed or a will using the word ‘sanbha- 
thi,” he must be understood as includ- 
ing the illegitimate as well as the legiti- 
mate offspring or heirs. Such a question 
has nob hitherto arisen. For the appel- 
lant it is argued that whatever the 
status to which the illegitimate sons 
have been now elevated by reference to 
the Mitakshara and the ancient law 
books, the question is not one of legal 
status but one of construction of a deed 
which depends upon the modern mean- 
ing of the language of modern men and 
that when a Hindu, be ho a Brahmin or 
a Sudra, speaks of his santhathi, there 
is no more reason for imputing to one 
an intention to include illegitimate 
children than in the case of the other, 
no more indeed in the case of either than 
in the case of an Englishman. The res- 
pect for marriage and the social position 
of legitimate children is no loss among 
Hindu Sudras than among Br ahmins and 
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jlBnglishmon. As a mere question of con- 
jstvuction, I should hesitate to say that 
a share of the inheritance being awarded 
to illegitimate children of Sudras in cer- 
tain cases is necessarily conclusive of 
the meaning of a Sudra donor of property 
or testator as to what he means when 
he talks of his santhathi. As the matter 
is however of general importance, and as 
I am sitting alone, I am not inclined to 
express any deliberate opinion on the 
matter in this case. ^ 

There is however another point on 
which the case seems capable of decision 
without much doubt. That is the point 
which the learned District Judge held 
against the appellant and which the 
, respondents have here raised as they 
were entitled to, namely, that Soma- 
sundara took under Ex. B, not an estate 
limited for his life but a heritable estate, 
..f not an absolute one. It is enough for 
the respondents to show that Soma- 
sundara had a heritable estate. If he 
had, as undoubtedly defendants I to 7 
are his illegitimate sons by a continu- 
ously kept concubine, they would in- 
herit whatever be possessed and the 
plaintiff would be out of Court. On this 
point, I am unable to agree with the 
learned District Judge. The circum- 
stances under which Ex. B came into 
existence are these: Muthuswamy Chetti 
was a prosperous trader at Cuddalore. 
His son Somasundara was apparently 
sowing wild oats. So, it became neces- 
sary for Muthuswamy Chetty to cut off 
Somasundara and he did so by pa^^ing 
him Rs. 5,000 in instalments and secur- 
ing f 1 om him a release deed. Ex. x\, dated 
16th November 1903, which declares 
explicitly the receipt of the considera- 
tion and that Somasundara had no more 
any rights to the properties mentioned 
in the schedule, be they ancestral or 
- self-acquired. There is some evidence 
that^ at or before that time Somasun- 
dara s married wife had left him and 
that he was taking to another man’s 
wite, the present defendant 1, the wife 
of one Krishiiaswamy Rao, who himself 
died in or about September 190i, by 
which time defendant 2 had been born 
some five months. Somasundara had 
reduced himself by his life practically 
to destitution and again approached his 
father for help and it was to help him 
that the father gave him the property 
and executed the deed, Ex. B. 


The question is what is the interest 
taken by Somasundara in the properties 
concerned in Ex. B. They are properties 
comparatively speaking of little vaule, 
that 13, compared to the position and 
resources of Muthuswami Chetti, con- 
sisting, as I have already said, of a 
house^ a godown and a shop said to be 
in all worth Rs. 3,000, The interest 
taken under the deed depends upon the 
language of it. The material part, leav- 
ing out the preamble which recites the 
circumstances, is as follows : 

As you are helpless and because of aifection 
as you are^my son, I have made settlement 
to you of the undermentioned properties. You 
are to enjoy its income during your lifetime and 
after your time your male santhathi or adopted 
santhathi will_ take (it). Even if there be no 
male sanihathi but only female santhathi such 
female 'santhathi will take (it). During your 
lifetime you have no right whatever to sell or to 
mortgage the above properties.” 

It is quite clear that ‘Muthuswami 
Chetti did not contemplate the property 
coming back to him unless on failure of 
all santhathis of the donee male or 
female, natural or adopted. Undoubtedly 
he disposed of his entire interest in the 
property by authorizing Somasundara 
to take the income during his lifetime 
and after him his santhathi or heirs 
general, to adopt a convenient and short 
expression. He also stipulated that 
Somasundara was not to be reduced to 
a position to make another request of 
the same kind and he therefore forbade' 
his son to sell or mortgage the property 
in his lifetime. Subject to that, the 
property was to be Somasundara’s for 
his own enjoyment and that of his heirs 
for ever and ever. The question is, what 
is the interest taken by Somasundara 
in such a disposition ? The restraint 
on alienation is only of sale and mort- 
gage during the 'lifetime of Somasundara 
and it was not absolute and the language 
of the clause restraining alienation! 
shows that Somasundara was to have, 
subject to that restraint, an interest not 
merely in the income but in the pro- 
perties. What interest could that be,! 
if that were not a heritable interest?! 

I am asked to say that the words of 
disposition do not convey any interest 

in the property to Somasundara but only 

the right to take the income for his life. 

I do not so read the deed. It begins 
with the sentence: “l have made settle- 
ment of the undermentioned properties 
to you. The word settlement” is an 
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English Wvorrl for which the nearest 
equivalent in the Tamil language, if a 
Tamil grantor like Muthuswami Chetti 
had been aslved to choose a Tamil word, 
would he gift. Obviously, it was not a 
sale ; it w\as not a mortgage; and it 
really was a gift and nothing else. 

A settlement in the English language 
has a technical sense under the Ssttled 
Land Acts where more than one succes- 
sive interest is carved out of ownership. 
I cannot think that a Tamil merchant of 
Cuddalore intended to mean that, but he 
meant only that speaking in a general 
way he was giving his i)ropBrty. It is 
not that the gift is not to be subject to 
the terms of the deed. But the character 
of the disposition was undoubtedly a 
gift. It seems to me therefore that we 
start with the idea that Muthuswami 
Chetti was making a gift of certain pro- 
i:)erty to his son Somasundara and the 
conditions that follow are the conditions 
of that gift. Those conditions are, to 
express them compendiously, that the 
donee was to enjoy the properties during 
his lifetime but must not sell or mort- 
gage them and that after him his heirs 
generally would take the income with no 
doubt all rights of the owmer. I have 
therefore come to the conclusion that 
on the language of Ex. B Somasundara 
took a heritable estate, namely the right 
to take the produce in his lifetime and 
during the lifetime of his descendants 
under a disposition which is described 
as settlement to Somasundara. Taking 
these together, the only conclusion pos- 
sible is that Somasundara was not a life 
tenant, but he took a heritable, if not, 
an absolute estate. Cases on construc- 
tion of deeds and wills are not of much 
iuse as authority in other cases because 
the language used in deeds and wills 
'ditfers so much from each other. But 
of the several cases cited, I will refer 
only to one, that is Basantalcumari Dchi 
V. Kamikshya Kumari Dchi (2), a deci- 
sion of the Privy Council where a deed 
of gift of immovable property made by 
a Hindu in favour of his sister contained 
the following language: 

“Yon shall pay tho ainnial Government re- 
venue and get your name icgislered .... and 
enjoy I'osscssion during your lifetime. On your 
death \our husband, sons, grandsons and other 
heirs in snocession will continue to enjoy and 
possess, 'rim power to dis))o.so of by gift or sale 
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will successively vest in your husband, sons, 
grandsons and others.” 

The last clause excluded the donee, 
the sister, from the power to make a 
gift or sale. The Privy Council confirm- 
ing the decision of the High Court of 
Calcutta said: 

‘‘They are of opinion that Soondari Debi took 
an heritable estate. Tho words ‘‘on your death 
your husband, sons, grandsons and other heirs 
in succession will continue to enjoy and possess” 
are sufficient to show that the heirs were to 
succeed as such, notwithstanding that those who 
\yould take as^eirs are named in wrong order or 
(in other words) there is an inaccurate enumera- 
tion of them.” 

That is exactly the situation here. 
On the donee’s death his santhathi, whe- 
ther that expression includes illegitimate 
children or not, are to enjoy the pro- 
perty and those words are sufficient to 
show that the santhathi took as heirs 
and that Somasundara took an heritable 
estate. On this ground the decision of 
the learned District Judge was right 
and the appeal must be dismissed with 
costs. 

P.R S./k.S. Aj^peal dismissed. 
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Walsh, J. 

Saphar Sitapati liao — Plaintiff — 
Petitioner. 

V. 

Chittaluri Sitabayamma — Defendant 
— Opposite Party. 

Civil Revn. Petn. No. 409 of 1932, 
Decided on 25th October 1932, from 
order of Sub-Judge, Rajahmundry, 
D/- 2lst December 1931. 

Civil P. C. (1908), O. 47. R. 1 — Review 
cannot be granted merely because judgment 
or order proceeds on incorrect exposition of 
law. 

A Court 1ms jurisdiction to decide a point of 
law w'rongly as well as rightly and a review 
cannot be graiited merely because the judgment 
or order proceeds on an incorrect exposition of 
law. LP 064 C 2] 

Judgment-debtor who had filed an appeal got 
order of stay conditional on his depositing cer- 
tain amount. Ho failed to deposit within the 
time allowed and when ho deposited the amount 
after such period, tho decree-holder attached the 
same as money duo under decree Thereupon 
tho judgment-debtor put in a petition asking tho 
Court to lake security from tho docrco-holdor 
before banding over the amount to him as ho 
was a pauper. Tho Court parsed an order that 
it had no jurisdiction to take security from the 
clocrce-holder ; however tho money was not paid 
out and no revision was taken against tho order, 
Subsoqucntlv the judgment-debtor again put in 
a petition asking tho Court to take security 
from decree-holder. Tho Court allowed the 
petition this time: 
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Held : that there was no error of law at all 
on the face of the record, as the Judge could 
have passed the same order even if he had taken 
a correct view of the law on the first petition 
■and that the order allowing the petition should 
be set aside \ Al R 1922 P C 112, Rel on.\ 
air 1924 Mad 98 and AIR 1928 Lali 919, 

[P 661 Cl] 

K. Umamahesioaran — for Petitioner. 
V. Govindarajachari — for 0pp. Party. 

Judgment. In this case we may omit 
^rom consideration all the proceedings 
connected with stay of execution under 
•O. 41, K. 5, Civil P. C. The High Court 
granted stay of execution on the defen- 
dant depositing Rs. 1,300. She failed to 
do so in time. When the defendant did 
deposit it, plaintiff attached it as money 
due under the decree and the whole of 
the subsequent proceedings show that 
it was treated, as indeed it was bound 
to be, as money paid in execution of the 
decree. The defendant asked the Sub- 
ordinate Judge in E. A. 726 of 1931 to 
4;ake security for this sum of Rs. 1,300 

‘before handing it over to the plaintiff. 
The order begins : 

“This is a petition asking the Court to take 
security from the respondent for Rs. 1,300 depo- 
sited in Court in part satisfaction of the decree 
amount.” 

It is clear therefore that this was an 
application under O. 41, R. 6, and it 
was entirely discretionary on the part 
of the Court to grant or refuse it. The 
■reason alleged for taking security was 
that the plaintiff was a pauper. The 
learned Subordinate Judge unfortunately 
-seems not to have grasped the distinc- 
tion between proceedings in stay of exe- 
cution under O. 41, R. 5, and proceed- 
ings when the decree was being actually 
executed. After referring to several of 
the stay proceedings which were really 
irrelevent, he stated : 

I doubt very much whether under these cir- 
cumstances, this Court has Jurisdiction to order 
^curity being taken from the respondent, 
Jlence I dismiss the petition.” 

This was on 6th November 1931. For 
5ome reason or other the amount does 
not appear to have been paid out. 
No proof has been adduced on the al- 
legation that there was a revi- 
sion petition against this order to the 
High Couit and that it was dismissed, 
although this was mentioned in the 
counter-affidavit put in against the next 
petition. It is very unlikely that had 
there been such a revision petition dis- 


posed of by the High Court and shown 
to the Court it would not have been 
mentioned by the learned Subordinate 
Judge in the order now appealed against. 
The number of the Civil Revision Peti- 
tion is net quoted and there is no 
means of verifying it. I must take it 
then that it has not been proved that 
the Subordinate Judge’s order of 6th 
November 1931 dismissing the petition 
to take security has been carried fur- 
ther or objected by way of revision ; or 
that any order in revision has been 
passed on it. On 27th November 1931 
the defendant again put in an applica- 
tion under 0. 41, R. 6, Civil P. C., again 
asking that security should be taken for 
Rs. 1,300 from the plaintiff as he was a 
pauper. No further reasons are given 
than what were stated in the previous 
petition. The application is not called 
one for review, but it is obviously such 
in substance. In the counter to this it 
was objected that the matter was res 
judicata owing to the previous order. 
The learned Subordinate Judge has 
dealt somewhat obscurely with the mat- 
ter of res judicata in para. 2. He first 
points out that the present application 
is made under O. 41, R. 6, and that the 
scope of that section is quite different 
from that of O. 41, R. 5, with, reference 
to stay of execution. In this of course 
he is perfectly correct. Then he goes on 
to say : 

No doubt on a previous petition I enter- 
tained the opinion that when once the High Court 
passed the order which had the ultimate effect 
of disinissing the stay petition, this Court had 
no jurisdiction to entertain an application for 
further stay (vide the order of this Court dated 
6th November 1931). Whatever might be said as 
regards the jurisdiction of the Court to entertain 
a petition for s^ay of execution of the decree on 
account of the High Court having alread)’ passed 
orders on such an application, there can be no 
doubt, I think, as regards this Court having 
jurisdiction under O. 41, R. 6, to demand secu- 
rity frorn the decree-holder, in case it is found 
that he is not solvent enough to refund the 
money. I therefore disallow the contention 
raised by the counter-petitioner on this point 
and I allow the petition,” 

He does not really discuss the ques- 
tion. of les judicata here, or his power 
for granting a review of his previous 
order under O. 47, R. 1. He docs not 
even say that he thinks he made a mis- 
take in the law in his previous order. 
Against this order the present revision 
petition is filed. With regard to O. 47, 

R. 1, the leading decision now is the 


C64 Madras Subbaraya v. Seetha Ramaswami (Walsh, J.) 193S- 


Privy Councirs in Chhajju Bam v. Neki 

(l), where it was held that 

any other tufi'iciGnt reasou must be a reason 
suBicient on grounds at least analogous to those 
specified immediately previously. There is no 
question that a Court has jurisdiction to decide 
a point of law wrongly as well as rightly and a 
review cannot be granted merely because the 
judgment or order proceeds on an incorrect ex- 
positio!! of the law.” 

Two subsequent decisions have been 
quoted and I do not want to say much 
about them here as I shall be consider- 
ing them in another case. They are 
Ilhirari Bao v. Balvant Dilcshit (2), and 
Debi SaJiat G^dzari Malw. BashesharLal 
Band Bhar (3j. But these two cases 
are easily distinguishable from the pre- 
sent. In both of them, had the correct 
view of the law been taken the Court 
could not have passed the order which 
it did. That is not the case here. The 
most that can be said here is that on 
account of the mistaken view which he 
took of the law, namely, that ho had no 
jurisdiction, the learned Subordinate 
Judge did not in passing his order on 
Gth November 1931 apply his mind to 
the question whether he would or would 
'not demand security. Even had ho taken 
a correct view of the law one cannot say 

that his order would not still have been 

\ 

ithe same. There is therefore no error 
of law at all in the order which he 
jpassed ; it is merely that the reason 
jwhicli he gives for passing it is owing to 
his erroneous interpretation of the law. 
He might have passed the same order on 
a correct interpretation. 

That being so, it appears to me to be 
clear that there is no error of law on 
the faco of the order whatsoever. There 
is no new fact adduced and there is no 
other fresh reason in the sense laid 
down in Chhajju Bam v, Neki (l). It 
has been contended that this after all 
is not really an order in execution and 
that this Court should not interfere in 
a matter of this sort unless substantial 
injustice is done. But I think it is 
necessary in tho interests of litigants 
that there should bo a term put to ques- 
tioning orders of tho Court and impro- 
perly getting reviews of orders which are 
legally correct, otherwise ; there can ba 
no finality in such orders. I must thore- 
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fore allow this petition with costs and 
set aside the order of the lower Court in 
E. *A. No. 865 of 1931 and restore his^ 
order in E. A. No. 726 of 1931. 

P.R.S./k.S. Petition allowed,. 
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Walsu, J. 

{Pasnmarthi) Subbaraya Sastri — De- 
fendant — Appellant. 

V. 

Mukkamala Seetha Bamastvami — 
Plaintiff — Respondent. 

Second Appeal No. 1838 of 1931, De- 
cided on 21st March 1933, against decrea 
of Sub-Judge, Bezwada, in A. S. No. 62. 
of 1930. 

(a) Civil P. C. (1908), O. 1, Rr. 3 and 9 — 
Person having right to defend is necessary 
party — Suit to eject from site and for re- 
moval of pial erected thereon — Plea that site 
belonged to Municipality and permission had 
been obtained from it for erection of pial — 
Municipality is necessary party and suit 
should be dismissed for non-joinder. 

If a person has a right to defend, it is the same 
thing as saying that he is a necessary defendant, 
for it is not within tho discretion of the Court to 
say whether it will add him or not [P 667 C ll 
Plaintiff brought a suit to eject tho defendant 
from a site and to remove a pial erected by him 
thereon. The plea of the defendant was that the 
land belonged to the ^Municipal Council, that he 
pub up a pial with its permission and that the 
i^Iunicipal Council was a necessary party to tho 
suit. Tho trial Court held that, as plaintiff- 
claimed tho suit property as his, it was unneces- 
sary to implead tho ^lunicipality on the conten- 
tion of the defendant : 

Held: that the Municipality was a necessary 
party to the suit and not having been made one, 
in spite of objection taken from tho start, the 
suit must bo dismissed: Case laxo reviewed. 

[V 667 C 2] 

(b) Civil P. C. (1908), S. 99— Non joinder 
of necessary party in spite of objection taken 
from start — Suit should be dismissed. 

A person who was a necessary party was not 
impleaded as defendant in spite of such objec- 
tion being taken at the very start and the suit- 
was decreed : 

Held: that the suit should be dismissed: Case 
law referred, U* 667 0 2} 

(c) Madras Survey and Boundaries Act (4 
of 1897), S. 13— Decisions under Act. 

Decisions under iho Act if not challenged be- 
come res judicata. IP C Ij 

G. Lakshmanna and G. Chayidrasckara 
Sastri — for Appellant. 

V, Suryanarayana and P. Satyanara^ 
yana Bao— tor Respondent. 

J udgynent , — Tho plaintiff brought tho 
suit to eject the defendant from a site 
and to remove a pial erected by him 
thereon. The plea of tho defendant was 
that the land belonged to the Municipal 
Council, that he put up a pial with ita 
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permission and that the Municipal 

Council was a necessary party to the 

suit. This latter point was raised as 

issue 3 and the objection was repeated 

in appeal. ^Yith regard to issue 3 the 
trial Court said: 

According to the plaint allegations plaintiff 
exclusively claimed the suit lane as his property. 
^0 It IS unnecessary for him to implead third 
party^on the contentions raised by the defen- 

Cl □ t • 

In'respect of this its judgment reads 
throughout as if it were a decision bet- 


ween the plaintiff and the Municipality. 
The District Munsif says in para. 6: 

I am constrained in this state of evidence as 
observed (sic) that plaintiff had made out a better 
title to the suit lane than the ^lunicipality,” 

and later on in the same paragragh: 

* As already observed there is some dispute 
6 Vrceri plaintiff and the ISezwada ^Municipality 
about the ownership of this lane. As the avail- 
able evidence is not before the Court. I am con- 

hi this state of evidence that 
p am tin had made out a better title than the 
Municipality.” 

In dealing with this issuo tho lowor 
appellato Court says: 

u ^^^^e^tion of the defendant that 

Muncipal lane, there is no proof 


T T ^ proof the learned Subordinate 
udge means evidence, he is clearly in 
erior. There is the evidence of the 

gy^'iited to the defendant by 
the Municipality as well as the direct 
evidence of D. W. 4, the Mu nicipal 
Town Surveyor, who swears it is a public 
lane. An attempt was made in arguing the 
case before me to state that what the 
defendant got the license receipts for 
was not the present pial but some other 
in a different position. That cannot be 
maintained, for it is seen from the 
plaint that the pial in its present posi- 
tion has been there for four years which 
is within the period covered by the two 
receipts. Both the Courts decreed the 
suit in plaintiff’s favour and the main 
contention in this second appeal is that 

^ ® was a necessary party. 

he plaintiff is the owner of house 
sites A and A-1 and the defendant of 
ouse s^e, B. Plot C is the one in dis- 
pute. The written statement has not 
been printed. If the defendant’s writ- 
ten statement as regards the origin of 
the suit IS as extracted in para. 3 of the 
judgment of the District Munsif it is 

very badly expressed. It is there Stated 
as follows: 

. defendant contends that' the alleged 

land C is not the exclusive one of the plainUff. 
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interest iu that site. The sitc 3 A .and 13 origi- 
n.ally belonged to one joint family. When they 
were divided they kept this suit land C as their 
joint lane. Plaintiff purchased A and A-1 mark- 
ed land only eight months back, while defendant 
purchated site marked B twenty years back. The 
Municipality acquired this suit'laud long ago.” 

I think thpvt the defendant clearly 
means that A, B and C originally be- 
longed to the joint family. If tliat were 
not so there was no meaning in saying 
that when they divided they kept the 
suit land C as joint lane. Ilov.’ever 
the matter is not of very mucli import- 
ance because the defendant’s clear case 
was that the Municipality acquired the 
suit land long ago and the question is 
whether the Municipality is not a ne- 
cessary party to the suit in the circum- 
stances. 


For the appellant is quoted Umed 
3Ial v. Chand Mai (l), a Privy Council 
case. In that case where a mortgagee as 
purchaser of the mortgaged properties in 
Court auction in execution of his ijiort- 
gage aecree sued a third party, not being 
the mortgagor, in ejectment of one of 
the items alleged to have been included 
in his mortgage and purchased by him 
in execution of his mortgage decree with- 
out making the mortgagor a party to the 
suit and the lower Courts decreed the 
suit, it was held that the lower Courts 
acted w’ith material irregularity in the 
exercise of its jurisdiction in deciding 
the question of title to the mortgaged 
property in the absence of the mortgagor 
and that the High Court had jurisdiction 
to interfere in revision under S. 116. 
The present case is very much stronger 
than that because there the mortgagee 
had actually purchased the mortgagor’s 
property. The next case is llaran 
Sheikh v. JRaniesh Chandra (2). In tha^t 
case where in a suit for declaration of a 
right of way as a village road and for 
removal of obstruction thereon, an ob- 
jection was taken that one of the per- 
sons interested in the servient tenement 
had not been made a ijarty to the suit, 
which was overruled by the Courts be- 
low on the ground that it was taken at 
a late stage, and the Courts below de- 
creed the suit, it was held that the non- 
joinder of the person in question as a 
party to the suit was a fatal defect and 
CD that ground the su it was dismissed; 

M. AIR 1926 P C 142=99 I C 749=53 Pa 271 = 
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and it was also hald that notwithstand- 
ing the provisioiis of 0. 1, R. 9, Civil 
P. C., the Court will not entertain a suit 
in which no effective decree can be made 
in the absence of an interested party. 
Hero again the present case is much 
stronger for the objection was taken 
from the start. The next case is Moha- 
mad Israel V. J. P. Wise (3), 


There it was lield that in a suit for 
possession of land, where the plaintiff 
alleged that ho is the rightful owner 
of the lands which liavo been resumed 
by the Government, but that the de- 
fendant by false allegation of owner- 
ship and of possession induced the Re- 
venue authorities to enter into settl- 
ement with him, the Government 
ought to be made a party. Of the five 
Judges one expressed no opinion on 
the point. So it was apparently not 
necessary for the determination of the 
case. A recent decision of Sundaram 
Chetty, J., in this Court in S. A. No, 
1502 of 1927 is also quoted. In that 
case the plaintiffs as reversioners to the 
estate of one Sattigadu sued for recovery 
of possession of the plaint properties. 
The defendant resisted the claim setting 
up the title of a minor Subbulu as the 
adopted son of Sattigadu. Sundaram 
Chetty, J., held that the objection taken 
by the defendant that the suit was bad 
for non-joinder of the alleged adopted 
boy was good, quoting the decisions 
which I have already quoted. He did 
not however find it necessary to sot 
asido the decree and romand the suit 
because in a subsequent suit the matter 
of the alleged adoption with the boy as 
a party had been gone into and the ad- 
option found not true. Another case 
quoted is Brojanalh' Bose v. Dxf^rga Pra- 
sad Singh (4). In that case a Digwari 
tenure-holder granted a lease of all the 
surface and sub-soil rights. Upon a 
suit by the landlord without making the 
Government a party, for a declaration 
• hat the mineral rights belonged to him 
as landlord and tliat the defendant had 
no right to gi'ant such a lease, it was 
hold that the Government was a neces- 
sary party to the suit as the Digwari 
tenure was liold (ju the condition of the 
perf(jrniancc of certain i)olico or public 
services for the duo discharge of which 
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the holder had been responsible to the 
Government. 

For the respondent four cases are 
quoted. Mahabir Prasad v. J amuna 
Singh (5) is a decision which is quite 
irrelevant because it will be found that 
the person from whom the appellant 
claimed was made a defendant (defen- 
dant 5). Even if he had not been, it is 
doubtful if the decision would have any 
relevancy because the :appsllant is des- 
cribed as his assignee. What is meant 
by the right jus tertii pleaded by a 
party in connexion with this question 
whether that third party should 
be impleaded in the suit is of 
course a present right and not one 
which has been extinguished by assign- 
ment. The next case is Kashi v. Sada- 
shiv (6). This was a peculiar case where 
both parties claimed under the Govern- 
ment. It was held that the Govern- 
ment was not a necessary party. It was 
really a case of priority of title. The 
next case is Snbramanya v. Aiia^ita- 
krishnaswaini Naidu (7). This was 
merely a matter of landlord suing his 
tenant under a lease. The tenant was 
estopped from disputing his landlord’s 
title under S. llG, Evidence Act. The 
last case quoted is Poonit Singh v. 
Kamal SingluA. I. B. 1924 Pat 112. This 
case is exactly on all fours with U med Mai 
v. Chand Mai (l) as to the inclusion of a 
mortgagor. It is the decision of a single 
Judge and must be held wrong in the 
light of the Privy Council decision. 
There appears to be either a misquota- 
tion or a misunderstanding of some quo- 
tation from Bullen and Leake’s Prece- 
dents of Pleadings, 7th Edn., which is 
quoted as follows: 

“Strictly all pori^ons who aro actually in phy- 
sical possession of the property should bo made 
defendants. It is neither necessary nor proper 
to join any person wbo is merely in receipt of the 
rents and profits of the land.” 

I have looked up Bullen and Leake’s 
Precedents of Pleadings. I have unfor- 
tunately not got the 7th Edn., but only 
the 8th. Bullen and Leake seems to 
have been remodelled, for the first re- 
mark now appears on p. 20, I shall 
quoto tho whole passage as it stands 
there: 

“Striclly, all persons who aro actually in phy- 
sical possession of tho property should bo made 
ilcfoudants 'In ojectmont tho tonant in posses^ 

'b. AlU ld25 1‘ C 231=1)2 1 0 31 (P C). 
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Sion must be sued,’ Per Lord Tenterdeu, C. J., 
iu Berkeley v. Diinery (S). But where a larger 
number of persons are in occupation of the pre- 
mises who all claim title under the same lessor, 
the rule is relaxed and the plaintiff is allowed 

merely to make that lessor defendant: Minet v. 
Johnson (9) and Grc?n v. liarring (lO).” 

Ifc being provided by O. 16, R. 9 

w'herc there are numerous persons having the 
^ame interest in one cause or matter, one or more 
-of such persons may sue or be sued, or may be 
authorized b}’ the Court or a Judge to defend in 
such cause or matter, on behalf or for the benefit 
of all persons sd interested.” 

There is no sentence here at all that 
ifc IS neither necessary nor proper to join 


any person who is merely in receipt of 
the rents and profits of the land. On 
the other hand the passage quoted above 
shows that where there are a large num- 
ber of persons in occupation all claim- 
ing title under the same lessor the plain- 
tiff is allo\ved merely to make that les- 
sor defendant. If therefore there is any 
such remark' in 7th Edn., it cannot refer 
to the landlord but must refer to some 
person who is merely in receipt of the 
rents and profits of the land by some 
fi-rrangement with the landlord. Dicey 

on Parties to an Action, R. 113 (p. 495) 
says: 

The persons w'ho ha%’e a right to defend in an 
action of ejectment are any persons named in 
the writ and any person who is in possession by 
himself or his tenant.” 

The learned author proceeds: 

‘The object of the plaintiff in ejectment is to 
obtain, not damages but possession of the land. 
He brings his action against the persons actually 
in possession, and if he succeeds, e. g., through 
their letting judgment go by default, he turns 
them out and himself obtains possession. This 
may cause damage to a person, who owns but 
does not himself actually occupy the land and is 
therefore not made a party to the action. A for 
example, brings an action of ejectment against X 
and X who are in the occupation of land as ten- 
<ants of Z from week to week; Z is not made a 
part}' to the action, the tenants let judgment go 
by default and A obtains possession. This is 
obviously an injury to Z ^ for he must, in order 
to regain possession, either enter and then turn 
A out, or, in his turn, bring an action of ejectment 
against A, But the injury may extend far be- 
yond this, and Z may be deprived of his property, 
for ^ may have no title and therefore ^ may be 
<ible if sued to resist liis claiiii,’^ 


. rin *5 quoted in^l. I.R. 
1924 Pat 172 as if it supported the deci- 
sion there but, with respect, in my opi. 
nion It IS opposed to it for I take it that 
If a person has a right to defend, it is 
the same thing as saying that he is a ne- 
oessary defendant, for it is nnft within 
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the discretion of the Court to say whe- 
ther it will add him or not. 

It is then argued that this Court Gan- 
nett under S. 99, Civil P. C., interfere 
■yvdth a decree on account of the non- 
joinder of a party. In this connection 
l^aJcanaiJi Eaoha '^Ranni v. Manakkat 
T asxinme Elaya (ll), is quoted to show’ 
that for purposes of S. 99 misjoinder 
includes non-joinder. The remark is 
obiter and the case on which ifc relies, 
Mahabala Bhatia v. Kunhanna Bhatla 
(19), was under the old Cede. S. 578 
of the old Code corresponding to S. 99 

of the present ran as follows: 

No decree shall be reversed or substautially 
varied, nor shall any ca,se be remanded, in ap- 
peal, on account of any error, defaefc or irregu- 
larity, whether in the decision or iu any order 
passed in the suit, or otherwise, not affecting 

the merits cf the case or the jurisdiction of the 
Court.” 

The words rnis-joinder of parties or 
causes of action” were introduced in the 
C^ode of 1908; so Mahabala Bliatta v. 
Euxihanna Bhatia (12) is no authority 
as to the meaning of the section as it 
now stands. This obiter remark in 
Yakanath Eacha Banni v. Maxiakkat 
Vasunnie Elaya (ll) has been noticed 
in Mohana Mudaliar v. Annamalai (13) 
where Sir Walter Schwabe, C. J., says: 

Under S. 99, Civil P, C., no decree is to be 
reversed on account of any mis-joinder of par- 
ties not affecting the merits of the case or of the 
jurisdiction of the Court and it has been held, 
how far correctly I am not prepared at present to 

say, that “mis-joinder” in that section includes 
non-joinder.” 

In Am ich and Nagindas Sc Co. v. Baoji 
Bhai Moti Bhai{l‘Y} Bench of the Court 
held that S. 99 w’ould not permit the 
Court interfering in appeal even in a 
case of mis-joinder if the appeal was 

that the lower Court acted without 
jurisdiction. 

^ I must therefore hold that the Muni- 
cipality was a necessary party to the 
suit and not having been made one in 
spite of objection taken from the start, 
the suit must be dismissed. I cannot 
help observing however that there are 
several defects in the lower appellate 
Court’s judgment whi^h would probably 
have by themselves justified the setting 
aside of its decree. I have noted above 
the statement that there is no prooff of 
the contention o f the defendant that the 
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site is part of the Municipal lane; and 
that if by this it is meant there is no 
G^■id 0 t]ce it is a complete mis-statement 
ol fact. The INTunicipal authorities re- 
fused to produce the survey plan and 
in connection with this the Subordinate 
J nd^e observes : 

“t'nlo'S the plaintiff or bis predecessor has 
rai-ed a dispute at the tirae of the Municipal 
snrvcy a ud the point bad been found against him, 
the decision of the survey authorities cannot be 
ic.s judicata against the plaintifi”. 

That is entirely wrong. The survey 
.was nuKle under the Survey and Boun- 
daries Act. Decisions under that Act 
,if not cliallenged become res judicata. 
Finally there is the remark: 

‘ It is alleged for the defendant (appellant) 
that when opening a gate into C the plaintiff . 
tool; the Municipality's permission. But 'this 
was necessary under the Act even if the site G 
belonged to plaintiff ” 

Section 196, District Municipalities 
Act, only requires permission to the op- 
ening of a gate into a public street. 
Therefore if plaintiff had really taken 
the Municipality’s permission to open a 
gate into the site C it v/ould have been 
almost conclusive against his contention 
that C was his private property. The 
mistake in law hero made by the Sub- 
ordinate Judge is so grave that it might 
reasonably bo said that it affects his 
whole decision. I have looked at the 
actual evidence on the point. Ap- 
parently what the plaintiff said was that 
he applied for permission from the Mu- 
nicipality to open a doorway. It was 
not elicited exactly where this doorway 
\vas. Though one cannot be absolutely 
certain, it is not easy to see where else 
it could have been than at the point A 
(l) opening into the site C. In any case 
the learned Suborninato Judge clearly 
took it as meaning that the gate opened 
into the site C', and if so, the admission 
was fatal to the plaintiff’s case. 

The appeal is allowed with costs 
throughout and the suit will b dismis- 
sed. 

r.B.s./ic.s. Appeal allowed, 
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SUNDARAM ClIETTY, J. 

Ixa]o(jopala Cioundar and others 
Plain biffs — Appellants. 

v. 

j\[arutJiavntthu Asari — Defendant 
Respondent. 

Second Appeal No. 19 19 of 1927, Do- 
cidocl on IGth February 1932. 


(a) Limitation Act (1903), Art, 144 — Pos- 
session permissive in beginning — Onus that 
it has become adverse is on person setting 
up that plea — Land held on service tenure — 

Its possession does not become adverse when 
no services are performed. 

If in tho beginning, possession is only permis- 
sive, the burden of proving that at some later 
time it became adverse to the owner is clearly 
on the person who sets up a title by such adverse 
possession. If a land is held as a service tenure 
to be enjoyed as remuneration for services the 
fact that no sarvices have been performed for 
any length of time cannot of itself make the 
holding adverse. In order to make the possession 
adverse to tho owner, there must be a refusal to 
perform service or a claim to bold the land free 
of service : 23 Bom 602 and AIR 1022 Pat 541, 
Fnll. [P GG9 C 21 

(b) Madras Survey and Boundaries Act 
(1897), S. 13 — Order passed under R. 3 of 
Board’s Standing Order No. 31 — S. 13 does 
not apply — Suit for eviction in such case 
wou Id be governed by Limitation Act (1908), 
Alt. 120. 

Bar under S. 13 can be hold to be good, if it 
proved that there was an order passed by the 
survey and settlement oflicer under S. 11 of that 
Act and it is shown that tho procedure pres- 
cribed under that Act was duly observed. If the 
order should bo deemed to have been passed under 
R. ? (1) (a) of the Board’s Standing Order No. 31, 
Cl. 7, S, 13 would have no application and the 
suit for eviction of the defendant would be 
governed by Art. 120, Lim. Act ; A I R 1924 P C 
150, Rel on. [P G70 C 2 ; P 671 0 2} 

C. S. Venkataoharlar and D. Uama^ 
swami Aimanga ) — for Appellants. 

N. S. Baynaswamy Ayijanga ) — for Res- 
pondent. 

Judgment , — This second appeal arises 
out of a suit brought by the plaintiffs as 
trustees of the plaint mentioned temple 
in the village of South Therku Poyyur 
for the recovery of possession of a plot 
of land 71 cents in extent as belonging, 
to the temple and also for the recovery 
of mesne profits. The plaintiffs’ case is 
that this land is a Blacksmith’s service 
raanyam land which originally belonged 
to the rairasidars of the village and was 
subsequently gifted by them to tho 
temple. The suit land which is com- 
prised in survey No. 83/2-N according to 
the old survey is included in the pattah, 
Fx. A which stood in tho name of the 
temple and other prominent mirasidars 
of the village. Tho defendant and his 
ancestors havo no doubt been in posses- 
sion and enjoymoiit of this land for a 
pretty long time. A number of docu- 
ments have boon filed on the plaintiff’s 
sido which havo boon duly considered by 
the loarnod District Munsif who came 
to the conclusion that the tomplo is the 
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real owD 0 r of the suit land and that tho 
•dafondants predocesscr must have been 
let into possession of this land for the 
performance of the Blacksmith’s service, 
and as such, his possession was permis- 
sive at the inception. Though there is 
no document to evidence the alleged gift 
in favaur of the temple, there is, in my 
opinion, sufficient documentary evidence 
to indicate that the temple was dealing 
with this land as owner, though the en- 
joyment of it has been with the family 
of the defendant. The cist receipts, 
Ex. L series, clearly show that in respect 
of pattah No 380 (Ex. A) the temple 

was paying the cist from the year 1899 
to 1903. 


The plea of the defendant that the 

temple had nothing to do with the 

-suit land and had no sort of title to it 

IS obviously untenable. The learned 

District Judge did ‘not give a definite 

finding as to who is the owner of the 

suit land, though he made a reference 

to a number of documents bearing on 

t IS question in para. 6 of his judgment. 

Ihe reasoning of the District Munsif is 

•c ear, and should, in my opinion, be 

-accepted in coming to a conclusion on 
this question. 


• hold that the plaint temple 

IS the owner of the suit land, which u 
•styled as Blacksmith’s manyam land 
^nd which must have been granted to a 
predecessor of the defendant for doin^ 
the Blacksmith’s service to the temple 
■and to^ the mirasidars of the village. 
There is no doubt that the possession of 
the defendant’s ancestor was only per- 
missive in its nature at the beginning. 
There was thus a relationship of land- 
lord and tenant between the temple and 
the defendant, the condition for the 

of tibo land boing tbo rsndsr- 
ing of some service to tbe tenrple. Both 
the lower Courts have practically treated 
the defendant’s possession as adverse to 
the temple by reason of the fact that the 
enjoyment by defendant had been for 
over the statutory period without render- 
ing any service. If in the beginning pos- 
session was only permissive the burden 

of proving that at some later time it be 
came adverse to the owner is clearly on 
the person who sets up a title by such 
adverse possession. On this question 
the principle of law has been laid down 
in two decisions relied upon by the 
Jearned advocate for the appellants 


namely, Komargowda v. Blihnaji (l)and 
N andlal Sahii v. TiJcait Srinivasa Kukum 
Sing Deo ( 2 ). 

If a land is held as a service tenure 
to be enjoyed as remuneration for ser-f 
vices the fact that no services have'been' 
performed for any length of time cannot,' 
of itself make the holding adverse. In| 
order to make the possession adverse to 
the owner, there must be a refusal to 
perform service or a claim to bold the 
land fiee of service. If therefore mere 
cessation in the performance of service 
would not change the character of pos- 
session into adverse possession, it has to 
be seen whether there was a demand for 
the performance of service and a refusal 
on the part of the defendant. It is al- 
leged in the plaint that the defendant 
declined to render service to the villagers 
and the temple for six years before ^the 
date of the suit. Tbe evidence on the 
side of the plaintiffs also tends to show 
that the defendant was refusing to com- 
ply with the demand for performance of 
service during three or four years before 
suit. ^ In fact the defendant himself ad- 
mits in his evidence that before settle- 
ment the temple authorities asked him 
to do some work and he refused to do it. 
The settlement referred to by him was 
in 1920 or 1921. 

In this view the possession of the de- 
fendant could not be deemed to be ad- 
verse to the temple before such demand' 
and refusal. The lower Courts are not 
correct in treating the defendants’s pos- 
session to be adverse from the mere fact 
of non-performance of services for more 
than 12 years before the date of suit 
The present suit is not therefore barred 
under Art. 141. Lim. Act. The CoTts 
below have held that the plaintiffs’ suit 
is barred under S. 13, Survey and Boun 
daries Act (Act 4} of 1897, because it 
was brought after the expiry of the pe. 

riod of one year prescribed in that sec- 
tion.^ This bar can be held to be good' 
if it is proved that there was an orderl 
p^sed by the Survey and Settlement 
Officer under S. 11 of that Act and it is 
shown that the procedure prescribed 
under that Act was duly observed. In 
February 1921 the present defendant 
filed a petition to the Survey Collector 
referring to the re. survey of the villa^^e 
and also t o the fact of the Survey Inspec- 

1. (1899) 23 Bom 602=1 Bom L R 61 

2. AIR 1922 Pat 511=69 I C 703=1 Pat 292. 
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tor having registered the laud in question 
in his name. Ho further stated that the 
counter- petitioners were objecting to his 
enjoyment and causing obstruction to 
him. lie prayed for the decision of the 
dispute and for an order in his favour: 
vide Ex. D. Ex. D- 1 is a copy of the 
order passed by the Special Assistant 
Settlement Ofticer. The defendanb’a pe- 
tition was treated as one for the trans- 
fer of registry in his name in respect of 
S. No. 84/1. It seems some inquiry was 
made and tliat oilicer observed in his 
order as follows: 

“Tlio whole village says that the laud belongs 
to the temple. The Asari certainly occupies the 
hou-e and has raised the crops surrounding the 
house. It is admitted that ho and his family 
have lived in the house for £0 years. Revenue 
registry should follow enjoyment. The temple 
authorities should evict petitioner by civil suit. 
Register in the name of the Asari.” (Ex. D-1). 

In view of Exs. D and D-1 it is con- 
tended on behalf of the appellants that 
the order is not one within the purview 
of S. 11 of the aforesaid Act, bub must be 
deemed to be one passed under Board’s 
Standing O. 31, Cl. 7. That clause says, 
tliat where parties who have no docu- 
ments of title are shown in a summary 
inquiry to have been in possession and 
to have paid the revenue as reputed 
owners for 12 years or more, transfer of 
registry must be made alter notice, as 
provided in R. 3 (l) (a). Such an order 
can be made by a revenue oflicer as is 
indicated in the rule itself, because the 
action contemplated may be taken by 
the revenue oflicers either on their own 
motion or on tho application presented 
by tho parties concerned. If this order 
should bo deemed to have been passed 
under the aforesaid rule, then S. 13, 
Survey and Boundaries Act, would have 
no application. It is however argued on 
tho respondent’s side that such an order 
can be passed at the ro survey by the 
Survey and Settlement Oflicer and would 
thoroforo come within the scope of S. II 
of the Act. There is some diflicuUy in 
deciding whether this order comes re- 
ally within the purview of S. 11 or nob, 
in the al) 3 ence of sullicient materials bo- 
foro the Court. It looks that both the 
Courts bolow assumed that the order is 
one to which the Survey and Bounda- 
ries Act applied and therefore this aspect 
of the question was not fully con- 
sidered and decided. As the question 
of limitation turns upon the deter- 


mination of this point, it seems to m® 
necessary in the interests of justicGi 
that a revised finding should be submit- 
ted after giving an opportunity to both 
sides to adduce any additional evidence 
which they choose to oRer. The point 
as to which tho revised finding is to be 
submitted is as follows : 

Whether the order cvicleuced by Ex. D-L 
was one coming within the purview of S. 11, 
Survey and Boundaries Act (Act 4) of 1897, which 
would be conclusive against the plaintiffs under 
S. 13 of tho Act, as no suit was brought to have 
that order set aside within a year from its date.” 

The case is remanded to the Court of 
the District Munsif of Negapatam for 
the submission of the finding within six 
weeks from this dale. Ten days will be 
allowed for objection. If the plaintiffs’ 
suit Should be held to be not barred^ 
then the question of paying compensa- 
tion to the defendant in respect of the 
house built by him on the suit site or of 
allowing him to be in possession thereof,, 
will have to be considered and ^decided. 

Finding, 

This Court has been asked by the 
High Court to submit a finding on the 
following point : 

” Whether the order evidenced by Ex. D-1 
was one coming within tho purview of S. 11, 
Survey and Boundaries Act (Act 4) of 1897, w'hich 
would bo conclusive against the plaintiffs under 
S. 13 of tho Act, as no suit was brought to have 
that order sot aside within a year from its dato.’^ 

For the ^reason discussed above, my 
finding is that the order evidenced by 
Ex. D-1 is one coming within the pur- 
view of 3. 11, Survey and Boundaries 
Act (Act 4) of 1897, and that it is con- 
olusivo against the plaintiffs under S. 13 
of tho Act as no suit has boon brought 
to have that order sot aside within a 
year from its date. (After the return of 
the finding of theOourt of first instance, 
tho Court delivered the following) 

Judgment , — The question now to be 
determined is, whether the finding of tho 
learned District J^Iunsif, on the issue 
framed and sent to him tor a finding 
should be accepted. Defendant who sots 
up a special bar of limitation to the suit, 
has to prove satisfactorily, that the 
order (Ex. D-l) dateil 28th February 
1921, is really an order passed by the 
Survey Officor undor S. 11, Survey and 
Boundaries Act of 1897. It is necessary 
to pay particular attention to tho word- 
ing of the order itself, for understanding 
its nature and scope. The order does 
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not specify under whafc provisions of law 
lb was passed. The petition of the de- 
tendant is treated as an application for 
the transfer of registry in his name for 

uivey Eo. 84/1 in Therukupoyyur vil 
lage, Nagapatam Taluq. The dispute 
was as to the ownership of this land. 
J3y virtue of the defendant’s long enjoy- 
ment, the registry was ordered to be 
made in his name. The reason for this 

stated thus: “Eevenue registry 
should follow enjoyment.” It is obvi- 
ous, that this was not a case of boundary 
dispute at all. In the petition (Ex. D) 
on which this order was passed, there is 
no allegation as to the existence of any 
ispute as to the boundaries of any land. 
The preamble of the aforesaid Act, 
shows that It relates only to Survey of 
lands and settlement of boundary dis- 
putes. S. 11 of the Act, relates to dis- 
ptes about boundary only. If the 

bound aij between two lands is in dis- 

pute and has to bo fixed, a propdr survey 
should be made, and the question of pos- 

corrS™'"*'’' the boundary 

present case, such was nob the 

fS that the 

nn/i ^ to pass an order 

under S. 11 is the Survey OflScer. There 

can e no doubt as to this. About the 

time of this order, Mr. Holdsworth, 

■b. ty. b., was Sub-Collector and Special 

Assistant Settlement OflScer (as would 

A °n J'"® History of Services of 
Sr 1 fin and the Notification 

Saint Georg:Ga.;tt?of\9To.lowsf^^^^^ 

Wh„.o,. th, s„;,oy°offi5f4,’^S°S' 

Dasaratha Eaman, as shown by Exs 4 

th, .OOP, ot th, Sid AoA“„ 7 h?n.T„ “ 

1 ^ A "°“t®“Plated in S 11 of 

Ev r> '“terring that the order 

Ex. D-l must be one passed under that 

section. Mr. Holdsworth has passed thnf 

Settlement 

Ofiicei. In that capacity, he had the 
power to fix the rates of assessment and 
make the classification of the soils, which 


would be incorporated in the settlement 
record. For that purpose, he would have 
authority to determine the person liable 
lo-r paying the assessment fixed fora 
particular land. It is for revenue pur- 
poses, he has ordered the transfer of 
registry to the defendant’s name. 

N Standing Order 

<.T ■ . V*’ '' '^^■^nsfer of registry may be 

effected by a Eevenue Officer. Mr. Holds 
worth, was on the date in question a 
Eevenue Officer, as he was a Sub-Col- 
lector But in the order Ex. D.l, he 
styled himself as Special Assistant Settle- 
ment Officer. If it can be said that that 
order should not be taken to be one 
passed under S. 11, Survey and Boun- 

daries Act, as he was not the Survey 
Officer, it can also be urged, that the 
order should not be deemed to be one 
passed under Cl. 7 of Board’s Standing 
1 ei No. 3J, as he did nofc purport to 
pass that order as a Eevenue Oflicer. At 
any rate, we can safely hold, that the 
order in question would not have become 
conclusive against the plaintiffs after 

the lapse of a year from its date, under 

o. 13, Survey and Boundaries Act, be- 
cause the order is not-shown to be one 
passed under S. 11 of that Act. On a 
perusal of_ Exs. 4 and 7, there is no' 
difficulty in stating, that the notice, 
issued to the defendant after the com- 

survey, on 12th February 
1922, IS one under S. 11, sub-S. 4 of the 

Act, and not a special communication of 
an order as per sub S. 3. Moreover, this 

issued about a year 
after the date of the order Ex. D 1, and 

this is an indication that it could riot be 
an order under sub-S. (2). I am there- 
^re unable to accept the finding of the • 
District Munsif. The issue sent down 
for a finding, rnust be answered in the 
negative and against the defendant. 

The present suit is, in my opinion I 
governed by Art. 120, Lim. Act, and is' 
not barred as it has been filed within- 
six years from the date of Ex. D-l- (yjde' 

Ambu y Seov. of State ' (3) at^ 

^ad). In case of eviction, 
the defendant is certainly entitled to 
adequate compensation for the house 
built on the suit land. In the result, 
the decrees of the Courts below are set 
aside, and a decree is passed in plaintiff’s 
f avour for the recovery of possession of 

£\ A TP W* 
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tho suit land, with the house thereon, 
on payment of adequate compensation to 
the defendant for tho house, which will 
be fixed by the Court of First Instance 
in execution, after making the requisite 
inquiry. Tho payment of compensation 
so fixed, is a condition precedent for the 
recovery Of the suit -land from the defen- 
dant. Considering the circumstances of 
the case, I direct the parties to bear 
their own costs throughout. 

P.r.s /k.S. Order accordingly. 
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.CU COEN YEN AND SUNDARAM 

CliETTY, JJ. 

Kumarappa Chettiar and others 
fend ants— Appellants. 


■De- 


V. 


Siippan Chettiar — Plaintiff— Respon- 
dent. 

Appeal No. 124 of 1927, Decided on 
'7th March 1933, against decree of Dist. 
Judge, West Tanjore, in 0. S, No. 8 of 

1926. 

Mortgage — Redemption — Suit for redemp- 
tion by subsequent usufructuary mortgagee 
against prior usufructuary mortgagee— Lat- 
ter can claim reasonable interest only if he 
is entitled to do so under T. P. Act (1882), 
Ss. 67 and 68. 

Where a subsequent usufructuary mortgagee 
sues for redemption against a prior usufructuary 
mortgagee, the former can be made liable for 
reasonable interest also along with principal 
amount, only if tho latter can claim interest in 
*L suit under's. G3 coupled with S. G7. 

[P G73 C 2] 

K. S. Sankara Ayyat — for Appellants. 

B. Siiarama Kao and S. B, Muthu- 
swanii Ayyar—iov Respondent. 

Sundaram Chetty, /. — This appeal 
arises out of a suit filed by the plaintiff 
for redemiffion of the plaint mentioned 
usufructuary mortgage which is evi- 
denced by l^ix. D’ The plaintiff sued in 
his capacity as a later usufructuary 
mortgagee, defendants 2 to o being the 
mortgagees under Ex. D. One of the 
contentions raised by the mortgagees by 
way of attack against tho plaintiff’s 
claim is, that the suit is premature. 
This question depends upon the con- 
struction of the terms of the mortgage 
deed. That deed is dated 8th July 1908 
and provides a period of 15 years for the 
enjoyment of tho mortgaged properties 
by tiio mortgagees from tho date of that 
document, and further recites that tho 
mortgagor should pay the amount in the 
. bo^nnning of tho sixteenth year. If the 


terms of tho deed are literally under- 
stood, we must' hold that the amount of 
the mortgage is payable at Ltho end of 
the 15 years’ term which should be cal- 
culated from the date of tho mortgage 
deed. In this view tho time for redemp- 
tion would expire on 8th July 1923, and 
the present suit is sustainable. It is 
however contended on behalf of defen- 
dants 2 to 5, that the mortgagees should 
have a period of 15 years for the enjoy- 
ment of the mortgaged properties, irres- 
pective of the term ‘'from this year,” 
indicating the commencement of the 
period. 

If the items of consideration set forth 
in the mortgage deed are taken into ac- 
count, it is clear that the sums of 
Rs. 8,500 and Rs. 6,000, were not paid 
on the date of the mortgage deed, but 
were undertaken to be paid by the mort- 
gagees in discharge of two prior othies. 
Tho only amount that was actually paid 
on the date of Ex. D was Rs. 1,000. We 
find that the terms fixed for the redemp- 
tion of the two prior othies had still to 
run when Ex. D was executed. Those 
mortgages were redeemable in April 
1911. That being so the mortgagees 
under Ex. D should be taken to be legi- 
timately entitled to possession of the two 
villages covered by the previous othies, 
only from April 1911. They were at 
liberty to enjoy the third item of the 
mortgaged properties mentioned in Ex. D 
even from tho date of the deed. Assum- 
ing that the period of 15 years’ enjoy- 
ment with respect to those two villages 
should be reckoned from tho date of tho 
expiry of tho term of tho previous othies 
the time for redemption would be ripe 
by April 1926. Even from this stand- 
point, the present suit which was filed 
on 28th July 1926 is certainly not pro- 
mature. This objection against the main- 
tainability of the suit must therefore be 
overruled. 

The second question for consideration 
is what is the proper amount payable to 
defendants 2 to 5 in redemption of the 
suit mortgage. That the principal 
amount of Rs. 15,500 is due is admitted 
on both sides and the only point in dis- 
pute is whether the mortgagees would be 
entitled to any interest by way of oom- 
ponsation for the period subsequent to 
2nd April 1911 till the date of their ac- 
tually taking possession in April 1913. 
The tt-iortgage deed Ex. E provides for 
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the enjoyment of the rents and profits 
in iinu of interest. There is no specific 
piovision for the payment of interest at 
•a certain rate. The question before us 
is whether the mortgagees are entitled 
to clainQ any reasonable rate of interest 
on their principal amount for the afore- 
said period and can claim the payment 
•of the same along with the principal 
money at the time of the redemption of 
this mortgage. The case set up by defen- 
dants 2 to 5 is, that prior to April 1911 
they did make a deposit of the amount of 
the prior othies in Court and therefore 
•they must be deemed to have been 
wrongfully kept out of possession of the 
inortgaged properties on account of the 
plaintiff’s conduct. What we find from 
the judgment in the previous suit (Ex. 2) 
is that there was no valid tender of the 
•mortgage money, as the plaintiffs 
therein (the present defendants 2 to 5) 
tailed to prove that they made an effec- 
tive deposit into Court in proper time so 
=as to enable the mortgagee to draw the 
money in accordance with the stipula- 
tions contained in the othi deeds. 
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This is the finding on issue 8. It is 
•contended that that finding would not 
operate as res judicata in the present 
‘Suit. Granting that it is so we have to 
« 0 e whether any evidence has been ad- 
duced in the present suit on behalf of 
defendants 2 to 5, in order to show that 
they made the deposit in proper time in 
•conformity with the stipulations con- 
tained in the prior mortgage deeds. 
•Beyond the statement of D. W. 1, that 
a sum of^ Rs. 14,500 was deposited in 
Court which was lying there for two 
years, ^ there is nothing to show that the 
deposit was made in proper time in eon- 
loimity with the terms of the mortgage 
■deed. We are not therefore in a posi- 
tion to say that it was a valid deposit. 
It IS only when defendants 2 to 5 who 
were entitled to redeem the previous 
mortgage were kept wrongfully out of 
possession by the act of the prior mort- 
gagee that they could ask in the present 
-suit that a reasonable amount should be 

1 interest, 

which should be tacked to the principal 

, money payable by the 

plaintiff for redeeming the mortgage. If 

in a suit for the recovery of the mort- 
gage money under S. 68, T. P. Act, cdu- 
3 )led with S.^ 67, defendants 2 to 5 can 
properly claim interest in -addition- to 
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the principal amount, then only can the 
plaintiff in the present suit be made lia- 
ble for the same in order to redeem the 
mortgage. We are not satisfied that 
such a claim for interest has been 
made out and therefore we hold 
that the plaintiff* w^as bound only to 
pay the principal amount of the mort- 
gage money, namely, Hs. 15.500, by way 
of redeeming the suit mortgage. The 
decision of the lower Court, so far as 
these two questions are concerned, is 
correct. The appeal should therefore be 
dismissed with costs. 

There is a memorandum of objections 
which the plaintiff-respondent has filed 
and the question to be considered 
IS whether the plaintiff is entitled to 
any mesne profits for the period sub 
sequent to the deposit of the principal 
sum into Court. In this case, it is shown 
that the amount was deposited by the 
plaintiff, but as the defendants refused 
to accept that amount in satisfaction of 
the^ mortgage, the Court dismissed the 
plaintiff’s application on 17th July 1926 
(vide Ex. K-l). By reason of the find- 
ings already given, the deposit of the 
principal sum alone by the plaintiff 
must be taken to be a valid Lposit 
Under S. 76 (J). T. P. Act. the Lrt- 
gagees would be bound to account for 
the gross receipts from the. mortga<^ed 
property from the date when they could 
take such amount out of Court. This is 
not a case of a mere deposit of the 
amount into Court. The additional cir- 
cumstance disclosed in the evidence is, 
that subsequent to the refusal by de- 
fendants 2 to 5 to accept that amount, 
the plaintiff withdrew that sum and 
utilised it for his own purposes. That 
being so, it is contended on behalf of the 
appellants, that the mortgagees should 
be allowed reasonable rate of interest 
and this should be set off against the 
mesne profits awardable to the .plaintiff. 

In order to disentitle the mortgagees to 
interest, the plaintiff should prove that 
in spite of his having withdrawn the 
money from the Court and utilised it 
for his own purposes, he was ever ready 

and willing to pay the same towards the 
discharge of the mortgage. 

He should satisfy the Court that he 
had sufficient funds available with him 
and that he was also ready to pay the 
same. Such proof is wanting in the 
-present case,- and -as observed by- the 
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learnsd District Judge, even when a 
challenge was made in Court, the plain- 
tilT did not choose to accept the chal- 
lenge and deposit the money into Court 
in Older to testify his ability to pay as 
also his readiness and willingness to do 
so. \Vo therefore find that the plaintiff 
has not shown circumstances which 
would induce us to disallow interest to 
the mortgagees. In the circumstances 
of this case, we think fit to allow 9 per 
cent interest on the principal amount. 
In ascertaining mesne profits for the 
period between 17bh July and 8bh April 
1927, the date of the order of the High 
Court on the petition for stay of further 
jiroceedings (vide C. jM. Ps. 1339 and 
Id 18 of 1927), interest on the principal 
amount at 9 per cent will have to be set 
oil in favour of defendants 2 to 5. The 
amount of the profits subsequent to 8th 
April 1927 will have to be determined 
in accordance with the order on the 
aforesaid petitions. This enquiry will 
be made by the lower Court and the 
result of that enquiry will be incorpor- 
ated in the final decree to be passed. 
There will be no order as to costs in the 
memorandum of objections. Three 
months’ time is fixed for the payment of 
the entire mortgage money after the 
ascertainment of the same by the lower 
Court. 

P.R.S./k.S. Order accordingly. 
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Madhavan Nair, J. 

E, Chathukutty — Appellant. 

V. 

E. Banian and others — Respondents. 

Civil Misc. Second Appeal No. 225 of 
1927, Decided on 8th September 1932, 
against order of Dist. Judge, South Ma- 
labar, in A. S. No. 308 of 1920. 

Limitation Act ( 1 908), Art. 182 (5) —Pay- 
ment by one defendant for himself and not 
certified — Limitation is not extended 
against others either under Art. 182 (5) or 
Limitation Act (1908), S. 20. 

All execution application was made beyond 
three years from the last application in 1922. 
One of defendants had made certain payment 
which was not certified towards costs within 
three years from the execution last filed. The 
payment was not made on behalf of the other 
defendants: 

Held: that the application was barred against 
the other defendants as more payment is not a 
step-in-aid of execution and it is only the peti- 
tion put in to certify such payment that can 
constitute a stop-in-aid of execution such as 
will give a fresh starting point of limitation 
under S. 182 (5) and the payment by one of the 
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defendants V;eing only for himself could not 
extend liinitation under S. ‘20 also: .1 I R 1925 
Mad 131, Foil ; .4 I U 1913 Mad G20 and 31 
I C 318, Dint, [P 674 C 2] 

E. Kuiiikrishna ^cnon — for Appel- 
lant. 

E. P, Bamalcrishna Ayyai — for Res- 
pondents. 

J udgmont. The question in this case 
is whether the payment made by defen- 
dant 27 would save the decree from be- 
coming barred by limitation against the 
other defendants. 

The previous application for execu- 
tion w'as made on 22nd August 1922. 
The present application was made on 
3rd September 1925. Obviously the ap- 
plication is barred by limitation. But 
reliance is placed on the payment of 
Rs. 50 made by defendant 27 towards 
costs in October 1922. The question is 
whether this payment would operate to 
save the application from becoming 
barred by limitation. At the outset I 
may mention that there was no appli- 
cation 'filed to certify this payment of 
Rs. 50 by the decree-holder. There is 
a decision of this Court which is on all 
fours with the present case: see Nara- 
yana Nair v. Eunhi Baman Nair (l). 
There it was held that mere payment is 
not a step-in-aid of execution and it is 
only the petition put in to certify such! 
payment that can constipate a step-in. 
aid of execution such as will give a 
fresh starting point of limitation under! 
Art. 182 (5), Lim. Act. This reported; 
case is precisely similar to the present' 
case. I do not see any reason why I 
should not follow it. As pointed out in 
that decision there are two ways in which 
a decree-holder may get his application 
saved from the bar of limitation; he may 
prove a payment under S. 20, Lim. Act 
or he may show that a step-in-aid of 
execution before the expiry of three 
years from the prior application has 
been taken by him. In the present case 
obviously S. 20, Lim. Act, cannot help 
the decree holder, because the payment 
made by defendant 27 was not a payment 
on behalf of the others also. The pay-l 
ment was a payment for himself. Then 
he can rely only on Art. 182 (5). As I 
have pointed out no application has- 
been filed to (Certify the payment. In 
fact there is no application before the 
Court in connection with this payment 

of Rs. 50. 

1. A I R 1925 Mad 181=82 I 0 743. 
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Mr. Ramakrishna Aiyar relies on 
^Icisilaviani ^ludahar v. Sctliusicavii 
^yyar (2) and Bajayn Ayyar Anantlia- 
latnayyi AiyOjV (3) to show that mere 
mention of the payment of Es. 50 in the 
execution petition under consideration 
is enough without any request for certi- 
fication of the payment to save the ap- 
plication from the bar of limitation. I 
have carefully read the two decisions. 
They are decisions nob under Art. 182 
(5), but under S. 20, Lim. Act. They 
simply state that for the purpose of 
S. 20 mention of the past payment of 
the money in the execution petition, if 
the payment is proved, would amount to 
a certificate of payment even though the 
payment has not been actually certified. 
Those decisions therefore do not help 
the decree-holder in this case. For the 
above^ reasons I think that the lower 
Court’s decision is wrong; it is set aside 
and that of the Subordinate Judge is 

restored with costs hero and in the 
Court below. 

p.R.S./m.n. Appeal alloiued. 

251 ^ Mad 620 = 41 I 0 701=41 Mad 
3. (1915) 31 I C 318. 
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Walsh, J. 

S. V. R, Bm, Ramasioami Chetty- 
pellant. 


Ap- 


V. 


V • 

S. P, S. S. Palaniappa Chetty and 
others — Respondents. 

Appeal No. 34 of 1928, Decided on 
10th January 1933, from order of Dist. 
Judge, Eamnad, D/. 22nd August 1927. 

in L-l (1908), Art. 182— Step 

in aid ^ execution-Cenditions nece.sary ,o 

far as is concerned are (1) step must 

be one which Court has to take : (2) Court 

lim*e t**® J" ~ Application for 

time to apply for substituted service is not 

concerned a step in aid of 

must fnifi/f purposes erf Act. 182, Lim. Act 

“ne Vhil tT° : (1) the step must be 

one which the Court has to take and • f2) the 

Court must he asked to take it. ’ ^ ^ 

on 14th*”oto^l^r^l92o*®V„“f Petition 

tnrnableon mh Novem^et 19 ^ slrT 
having been effected frSh nnHee ® 

for 16th December 1920 The ordered 

ont. fnr -Lne notice was taken 

notice had been^Lken^Tut 
with the Utmiation that the jud^men^-deMor 
had gone to Rangoon. Then the dlcree-holder^ 
applied for time to put in an applica- 
tiou for substituted service, but the Court 
ordered fresh notice for 17th January 1921, 


B.Uta \vas ordered to bo paid, but the same not 
aMng been paid the petition was dismissed st i 
tcdly on this ground, on 23rd December 1920 

iWrf: that the application for time to put in an 
.ipphcatiou for substituted service was not sten 
IQ aid of executiou : Case laio revietced. ^ 

(b) Civil P, c. (1908). O. 7, R. 6 

tion from limitation. ^ 

Grounds for exemption from limitation should 
106 0- E- 6 : 31 Cal 

Up, Xie/, rp p- p 

(c) Practice-Party should not be allowed 
to raise new case in appeal founded on facts 

•’ad no opportunity 
to meet in appeal. ^ 

It is not open to a party to raise in the an- 
pellate Court a case founded on totally different 
and contradictory facts which the opposite S 
had no chance ot meeting. [p 677 C 2, P C7S C 1] 

S. R, Muthiiswami Ayyar — for Ad 
pellant. " 

A. Nagaswami Aytjar — iov Eespon 
dents. 

Judgment. This appeal concerns the 
question as to whether an execution 
pGtifcioD filGd on 15th DGcsmber 1923 is 
time-barred or not. The facts are fully 
stated in the order of the lower appel- 
late Court and the question of limita 
tion turns on two points : (l) was the 
applmation of the decree-holder’s pleader 
on 16th December 1920 for time to put 
in an application for substituted service 
a step in aid of the E. P, then pending 

petition been improperly dismissed on 
23rd December 1920 and was it therefore 
to be regari^d as still pending when the 
present E P. was put in on 15th De 

The learned District Judge with some 

hesitation finds the first point in the 
decree. holder’s favour, but thinks that 
the second which he finds in the aflSrma 
tive IS a stronger ground. Against his 
finding that the execution petition is 
not time-barred this appeal is filed The 
decree was a mortgage one for sale. The 
decree-holder filed an execution petition 

fq’do’ October 

^ isi-u 7“® ordered returnable 

on 15th November 1920. Service not 

having been effected, fresh notice was 

ordered for 16th December 1920 Thn 

notice was taken out for the same ad- 

dress, Buduvayal. to which the first 

turned with the intimation thJt the' 
judgment-debtor had gone to Rangoon 

appeared for the decree-holder, which 
has been accepted by the lower appel- 
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late Court as correct, what happened on 
that date was this that the pleader asked 
for time to apply for substituted service 
but the Court ordered fresh notice for 
17th January 1921. Batta was ordered 
to be paid and not having been paid the 
petition was dismissed, statedly on this 
ground, on 23rd Docembei • 1920. 

The entry in the printed papers that 
this dismissal was on 17tb January 
1921 is an error and the order i^of the 
lower appellate Court has proceeded on 
the correct fact that it was dismissed 
on 23rd December 1920. It seems to 
be well settled now, so far as Madras is 
concerned, that a step in aid of execution 
for the purposes of Art. 182, Lim. Act, 
must fulfil two conditions : (1) the step 
is one which the Court has to take ; and 
(2) the Court must be asked to take it : 
Hangacliariar v. Subramai Chetty (l). 
This was approved of in Krishna Pattar 
V. Sleetharama Pattar (2) and was fol- 
lowed in Kamaswami v. Veerama (3), and 
the same principles were followed in 
Bagliava Ayangar v. Natesa Chettyar (4). 
The same view was taken in Partha- 
sarathy Chetty v. Abdul Rahman (5). Tn 
Devasikamani Annamalai Desikar v. 
Raju Pillai (6) it was held that where 
the decree-holder asks for time to do 
something which he himself has to do 
this cannot be a step in aid : see also 
Vmed All v. Abdul Karim (7). 

The respondent relies on Abdul Kader 
Roivther v. Krishnan Malaval (8) which 
was followed in Mumiswami Naidu v. 
Muthiah Naidu (9), but this was ex- 
pressly dissented from in Masilamani 
Mudaliar v. Sethuswami Aiyar (10) by 
Ayling, J. It is argued before me that it 
was not necessary for the purpose of the 
latter case for him to dissent from Abdul 
Kader Rowthcr v. Krishnan Malaval (8), 
but whether that is so or not the two 
principles laid down above and accepted 
would render the decision in Abdul 
Kader Roivtlier v. Krishnan Malaval 
(8) i ncorrect and it is clea r that Abdul 

1. A I R 1920 Mad 80=58 I C 530. 

2. A I R 1920 Mad 1178 = 60 Mad 49 = 98 

I C 150. 

5. A I R 1928 I^Iad 143=100 I C 046. 

4. (1930-31) I^r \V N 413. 

6. A I R 1923 Mad 080=75 I C 489. 

6. A I R 1930 Mad 995=128 I 0 713. 

7. (1908) 35 Cal 1000=8 C L J 193. 

8. A I R 1914 T^Iad 384 = 38 Mad 095 = 23 

I C 533. 

0 (1 Qir.l 'I'l T 0 70 

lo! Alii 1918 Mad c'20=‘ll Mad 261=41 I C 41. 
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Kader Roivther v. Krishnan Malaval (8) 
has not been followed in the later deci- 
sions of this Court. N arsingh Dyal Singh 
Y . Kalicharan (ll) is no doubt an autho- 
rity in respondent’s favour but in the 
light of the rulings of this High Court I 
am not prepared to follow it. Sheoshankar 
Lai v. Radha Shyam (12) is not quite 
parallel and in any case is opposed to 
the principle laid down in Devasikamani 
Annamalai Desikar v. Raju Pillai (6). It 
was argued for the respondent that the 
decree-holder could not apply for sub- 
stituted service until he knew the result 
of the return, but there is nothing to 
show that he could not have put in 
such an application on the day of the 
return, 16th December 1920, when he 
came to know of it. I do not agree with 
the view of the learned District Judge 
that a failure to make an application for 
substituted service at once might have 
entailed the dismissal of the petition 
for want of diligence as regards the cor- 
rect address of the judgment-debtor. 
There had been no order that correct 
address was to be furnished as that given 
was wrong. The Court could not 
under these circumstances have dismis- 
sed the petition merely because the 
judgment-debtor was absent from homo 
on the second occasion when notice was 
taken to him. But assuming that the 
Court might have dismissed it it has not 
been shown why the decree-holder could 
not have put in his petition for substi- 
tuted service on the 16th itself when he 
learned that the notice had not been 
served. 

One case, Sankara Nainar v. Than- 
gamma (13), has been quoted for the 
respondent, where an application by a 
decree-holder in a redemption suit to 
extend the time for payment of the 
mortgage decree was held to be a 
step in aid. It is a very nice point 
whether such an application is one 
in aid of execution, but it is certainly 
arguable that it is so, because the re- 
demption decree-holder improves his 
position under the decree by getting fur- 
ther time to redeem. This case has been 
referred to in Devasikamani Annamalai 
Desikar v. Raju Pillai (6) and some 
doubt cast on it. It is however clearly 
no authority for holding that an appli- 
ojvtion to grant t ime to put in a petition 

11. (1910) 6 I 0 147. 

12. a I R 1919 All 447=60 I 0 278. 

18, AIR 1922 Mad 247=45 Mad 202=7010 33. 
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for substifcuted service in a case like fche 
present is anything which advances exe- 
cution or is a step in aid. I must hold 
on the recent^ authorities of this Court 
that the application for time to put in 
a petition for substituted service was 

not a step in aid so as to save limita- 
tion. 

The second ground on which the pre- 
sent execution petition has been found 
to be in tinie is one which w^as not 
taken at all in the petition— certainly 
not in its present form — and has really 
been made up for the decree-holder in 
the lower appellate Court on facts which 
are directly contrary to those which the 
decree-holder himself stated in his 

fv! *. lu ^^0 broad argument 

that the E. P. was wrongly dismissed, 

^the grounds for exemption from limita- 

lon sh^ld have been expressly pleaded 

petitmn. vide Jogeshwar Boy v. Bai 
narazn Milter (14). It ig doubtful ^hi'. 
ther such a ground was pleaded at all in 

Ms E® decree-holder said in 

0“ 16th December 
whenT).» 17th January 1921 

defe^ant wenfawry^to 

the application cameM°af :nd.-“'’"' 

allusion to the 
point in the prayer at the end. As there 

was some dispute as to whether the 
printed translation of this part was cor- 

reot, I had a fresh translation made" 
Ihe relevant part runs : 

‘Although more than three years have cassed 
since the date of filing of the previous i^fition 
inasmuch as it was pending disposal tliA ’ 

date bein/ up to®16 ^^“Deccmb^r rgM 
mastnuch as fresh notice was ordered on »?« 
said date and inasmuch as the defendant was 
living for about two or three years at K'nalai..»« 

States (outside British India) 

Assuming that these two statements 
amount to an assertion that the peti- 

therefrrfi^ f dismissed and was 

wa ha ^ f regarded as still pending 
we have to see what was the wrongful 

ordwed o^ that the notice 

r-oi- December 1920 was 

returned unserved on 17th January 19^ 

on which date the petition was dis.! 
missed owing to the want of servicj 
cl^early implies that batta was paid bv 
the decree-holder, else the notice would 


never have been sent at all. The wrong- 

'ilierefore pleaded 
was that the Court had no right to dis- 
miss the petition on 17th January 1921 
lor the mere reason that the decree- 
holder was found absent from the ad- 
dress given. There was according to 

is p ea mg no default whatsoever on 
the part of the decree-holder in paying 
batta or taking any other necessary ac- 
tmn. That was the case, if any, which 
the judgment-debtor had to meet when 
he asserted the obvious bar of limita- 
tion. Now it is admitted that these 
tacts are entirely incorrect and that the 
petition was in fact dismissed on 23rd 
pecember 1920 for want of payment of 
batta which had not been paid. 


^The decree-holdei' s case of wrongful 
dismissal having been proved to be 
totally false, the lower appellate Court 
has either set for him, or allowed to be 
set up a case which he did not plead, 
and which is entirely at variance with 
the case which he did plead. The learned 
pistrict Judge holds that the dismissal 
of the E. P. on 23rd December 1920 
was illegal because no notice was given 
to the decree-holder that it would be 
dismissed on that day and no time had 
been fixed within which batta had to be 
paid. In Venkatappa v. Nanjappa (15) 
It was held that dismissal for default of 

is a correct dismissal 
and Ghalwadt Kotiah v. AhimclmammaK 

(16) was there distinguished. It is true 

that in that case a date had been fixed 
for the payment. I do not think it is 
necessary to discuss the question whe- 

pleaded 

that he had failed to pay the batta in 
time because he was not given a date, 
^d that therefore the dismissal of 23rd 
December 1920 was improper, such an 
argument would have been good to save 
limitation. But the fact is that, if he 
be taken to have pleaded a wrongful 
dismissal of a petition at all, it was not 
only not on these grounds but on 
grounds totally contradictory of any su-h 
case. He stated inferentially that L 
had paid batta and that the wrongful 
dismissal was on 17th January 1921 for 
no other reason than that the judgment- 
debtor was not found at his address. 

It was not open to raise for him in argu- 
m ent in the lower appellat e Court a easel 

15. (1916) 35 I C 6^ 

16. (1908) 31 Mad 71=18 M L J 46. 
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,fouDflo(l on totally different and contra- 
jdictovy facts which the judgraent-debtor 
had no clianco of meeting. 

As a matter of fact, on the decree- 
holder's version as given in his E. P. 
there is no explanation for liis not turn- 
ing up on i7bh January 1021, which he 
does not appear to liave done and for 
nob taking some further steps then. His 
learned advocate l)efor 0 me suggested 
that on account of the dismissal of the 
petition on 23rd December 1920 the 
decree-holder had got tired of it and 
took no further interest in it; but on his 
clients showing he knew nothing at all, 
even when he put in the present peti- 
tion, of the dismissal on 23rd December 
1920 and was under the impression that 
the petition had been dismissed on 17th 
January 1921, The cases where peti- 
tions are dismissed for statistical pur- 
poses have no application hero. The 
dismissal in this case was for non-pay- 
ment of batta. The second ground 
therefore on which the appellate Court 
mainly relied in holding that the peti- 
tion was not barred by limitation was, 
in my opinion, not open to the decree- 
holder to take, as it was a new case 
which contradicted on facts the case ho 
had already set up. In the result I 
must hold that the petition was barred 
by limitation. The appeal is allowed 
wdtli costs throughout and the present 
E. r. must be dismissed with costs. 

r.R.s./?c.s. Aj^pcal allowed, 
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Full Bench 

Ramesam, Ananthakrisiina Ayyar 

AND Cornish, JJ. 

{Kala(jcrla) Sankara Maliadeva Seity 
— Appellant. 

V. 

(Kalagcrla) Sanyasayya — Respondent. 

l>Iisc. Appeal No. 296 of 1929, Decided 
on 5th January 1933, from order of 
Dist. Judge, Vizagapatam, D/- 8th De- 
cember 1928. 

(a) Civil P. C. (1908), 0.32, R. 6— No 
order granting leave to next friend to receive 
property — R. 6 does not apply. 

W licro tbero is no order by tbc Court, grant- 
ing leave to Ibe next friend to receive anv pro- 
perty on behalf of a minor, but merely to draw 
money deposited iu Court and to purchase 
Government pro-note, (). 32, R. G, does not ap- 
ply : A I R 1918 Mad GGl, Di^t. [P GTS C 2] 

(b) Civil P. C. (1908), S. 145 — Money paid 
by judgment-debtor into Court — Application 
before disbursement of money to convert into 
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Government pro-notes is “ proceeding conse- 
quent ” on suit within S. 145. 

Ko doubt when the judgment-debtor has i;>aid 
the money due from him under the decree into 
Court tbere is no further dispute between the 
two parties to tlie suit; but until tbc money de- 
posited by the judgment-debtor is finally dis- 
bursed, an application to convert the money into 
Government pro-notes would be “ a ])rocceding 
consequent ” on the suit within S. 145 : AIR 
1928 Rang 249, Dist. [P GTS C 2] 

B. Saiyanarayana — for Appellant, 
y, Snryanarayana and Easiuri Sesha^ 
girl llao for Respondent. 

Facts. A Court merely ordered that 
the next friend of a minor decree-holder 
should be allowed to draw out the 
money paid into Court by the judgment- 
debtor in satisfaction of the decree in 
suit, and after deducting expenses of the 
suit should purchase Government pro- 
missory notes for the balance and de- 
posit the same into Court. Another 
person executed a surety bond binding 
himself responsible fo'r the said amount 
till the next friend deposited in Court 
the Government promissory notes. The 
next friend died without ever depositing 
any Government promissory notes and 
w’hen the minor, on attaining majority, 
filed an application under S. 145, Civil 
P. C , for execution against the surety, 
the lower Court dismissed it relying on 
Kurngodappa v. Soogamma (1). 

J udgment . — In this case there is no; 
order by the Court granting leave to the! 
next friend to receive any property on 
behalf of a minor. O. 32, R. 6 does not 
therefore apply. In this respect the 
case differs from the decision in Knru- 
godappa v. Soogamma (l). 

The question still arises whether 
S. 145 does nob apply to the case. 
Cls. (a) and (b) do not apply. But wej 
think Cl. (c) applies. It is true that the* 
judgment. debtor has paid the money 
due from him under the decree intd Court 
and there is no further dispute between 
the two parties to the suit. But until 
the money deposited by the judgment- 
debtor was 6nally disbursed there can 
be ** a proceeding consequent ” on the 
suit. The application by the next 
friend in which the order of the Court 
for converting the money into Govern- 
ment promissory notes'was made is such 
a proceeding. ^Ve think that the con- 
clusion of the learned Judges in Euru^ 
godappa v. Soogamjna (l) depended on 
the fact that that was a proceeding u^^^^ 

1. AIR 191S Mad GG1=39 IC 928=41 Mad 
40, 
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der 0. 32, Cls. 6, and the observations 
must be conGned to the actual facts of 
the case. We are of opinion that S. 145 
applies and an order for execution 
lagainst the surety may be made. In 
Maung Giji v. Daw Toh (2) there was 

jno suit or proceeding consequent on the 
'suit. 

We reverse the order of the Court be- 
low and remand the matter for fresh 
disposal according to law. The appel- 
lant will have costs of this appeal. 

Costs in the Court below will abide the 
result. 

P.R.S ./r.k. Case remanded. 

*2. AIR 1928 RaDg 249=112~I C 427=6 Ran 
474. 
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Cornish, J. 

Mamcka Chetty — Petitioner. 

V. 

Nar ay an SIC ami Naidu and others 
Opposite Parties. 

Civil Revn. Petn. No. 291 of 1930, 

Decided on 24th March 1933^ from order 

of Sub-Judge, Cuddalore,D/. 8th August 
1929. 

^ Civil P. C. (1908), O. 33, R. 1— Suit for 
redemption Equity of redemption is “sub- 
ject-matter of suit ’ within R. 1— It should 

determining whether plain- 
tiff IS pauper. 

In a suit for redemption the equity of redemp- 
tion is equally “the subject-matter in dispute” 
within the Coutt*fees Act as “the subject-matter 
of the suit” under O. 33, R. 1. The value of the 
equity of redemption to which the petitioner 
under O. 33, R, 1 is entitled, must therefore be 
excluded in determining whether he is a “pau- 
per” as defined in the latter part of the explana- 
tion. The Court has therefore to inquire whe- 
ther the petitioner is entitled to any other pro- 
perty worth Rs. ICO: 3 I C 459; 3 Mad 249 and 
33 All 237, ReJ. [p G79 C 2] 

<7. B. Gnndappa Bao — for Petitioner. 

A. Srirangaoliari — for Opp, Parties. 

Order . — The petitioner who applied 
for leave to sue as a pauper has brought 
a suit to redeem a mortgage for Es. 6,000 
The mortgage is stated to be a mortgage 
by conditional sale, and the petitioner 
is not in possession. In his plaint he 
alleges that the 'mortgaged property is 
worth a.t least Rs. 12,000. The Subordi- 
nate Judge has dismissed the applica- 
tion in the following words: 

The petitioner cannot redeem except on pay- 
ment of Rs. 6,000 according to him. If he can 
find that amount after the decree is passed he 
can find it now and file the suit after paying 
court-fee.” 

The petitioner in order to bring him- 
self within the explanation of “pauper” 
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in O. 33, E. 1, Civil P. C., must show 
that he is not entitled to property woith 
Es, 100 other than his necessary wear- 
ing apparel and the subjec/t-matter of 
the suit. He has at least th'e equity of 
redemption which he admits to be worth 
considerably more than Es. 100. In 
Kapil Deo Singh v. Bam Bikha Singh 
(1), it was held that a plaintiff suing for 
redemption of a mortgage could not be 
allowed td sue as a pauper when he 
could raise money on his equity of re- 
demption. The ground of that decision 
was that such a course did not amount 
to a mortgaging of the plaintiff’s claim 
within the mischief aimed at in Vedanta 
Dasikacharyulu v. Berindevainma (2), 
The report does not state what was the 
character of the mortgage or w’hether 
the mortgagor was in possession. But 
the ruling does not cover the question 
to be considered in the present case. I 
think there can be no doubt that the 
subject-matter of a mortgagor’s suit for 
redemption is his right to redeem or his 
equity of redemption. 

I cannot conceive what else could be 
the subject-matter of the suit. Refer- 
ence has been made to Sekaran v. Ea- 
charan (3). There it was held that the 
equity of redemption was “the subject- 
matter in dispute” for the purpose of 
the Court-fees Act. It was suggested in! 
the argument that the decision should 
be limited to the construction of the 
particular words in that Act. It seemsi 
to me that there is no real disbinction.I 
and that in a suit for redemption the! 
equity of redemption is equally “the! 
subject-matter in dispute” within the' 
Court-fees Act and ^ the subject-matter 
of the suit” under O. 33, E. 1. The 
value of the equity of redemption tc 
which the petitioner is entitled must 
therefore be excluded in determining 
whether he is a “pauper” as defined in 
the latter part of the explanation. The 
Subordinate Judge will have to inquire 
whether the petitioner is entitled to any 
other property worth Rs. 100. The case 
is remitted to him for this purpose and 
for disposal in the light of the above 
observations. The costs of this revision 
petition will abide the result of his 

finding. 

p.R. S./ r.K. Case remanded. 

1. (1910) 33 All 237=8 I C 484 * 

2. (1881) 3 Mad 249.' 

3. (1910)3 I C459. 
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Venkatasulba Rao, J. 

Naiioncil Jinhayi Life Insurance^ Co. 
Ltd.^ Calciiita — Defendant — Appellant. 

V. 

j\Iahadcrayi and others — Plain tifls — 
Respondents. 

Second Appeal No. 199 of 1929, Deci- 
ded on 17th January 1933, from decree 
of Sub. Judge, Trichinopoly. 

Insurance — Policy should be construed by 
collecting meaning of parlies from language 
employed — Courts will lean against forfei- 
ture of policy. 

A policy of insurance is to bo construed by the 
same rules as other contracts, the duty of the 
Court being to collect the meaning of the parties 
by taking the language employed in a plain and 
ordinary sense, and not to ‘speculate on some 
supposed meaning which they have not ex- 
pressed. The Court will, far from favouring a 
forfeiture, lean against it. The material portion 
of the clause in a policy ran as follows: 

A policy which has acquired a surrender 
value^ sufficient to pay at least one year’s 
premium is -not forfeited immediately by non- 
payment of the premium within the days of 
grace; such surrender value being automatically 
applied in payment of instalments of premium 
and interest thereon to keep the policy in force 

for so long a term as such surrender value wdll 
cover,” 

Annual premium of Rs. 150-12-0 was payable 
in quarterly instalments. Default in payment 
of premium for a year occurred in respect of last 
instalment of Rs. 37-11-0. The surrender value 
on date of default was Rs. 8G-3-0. 

Held: that in considering whether the sur- 
render value was sufficient to pay the year’s 
premium or not, portion of the year’s premium 
already paid should not bo overlooked and that 
the policy was not forfeited: Ilaiighton v. 
Empire Marine Insurance Co, (18C6) 1 Et» 206, 
Lef. [P 6S0 C 2] 

Baj amanicliam — for Appellant. 

K. V. Krislinasioami lyei — for Res- 
pondents. 

Judgment . — A question of some in- 
terest has been raised in this appeal. 
The lower Courts have held that no 
forfeiture wasjincurred and in my opi- 
nion rightly. It is unnecessary to quote 
the relevant clauses of the policy, which 
have been set forth in the careful and 
well considered judgment of the learned 
District Munsif. The short point in 
the case is, what is the true construc- 
tion of the words “sufTicient to pay at 
least one year’s premium”? Before at- 
tempting to construe these words, I 
shall briefly state the facts. The year 
with w’hich we are concerned, is 2nd 
'April 1920 to 1st April 1921. The 
annual premium was Rs. 150-12-0, pay- 
able in four quarterly instalments. 
Three instalments amounting to Rupees 


113-1-0 were duly paid, and the fourth 
instalment, which amounts to Rupees 
37-11-0, became payable on 2nd January 
1921. The default that occurred, was 
in respect of that instalment. The- 
point to decide is, whether that default 
led to a forfeiture of the policy. The 
material portion of the clause runs as 
follows: 

“A policy which has acquired a surrender 
value sufficient to pay at least one year’s pre" 
mium is nob forfeited immediatel}’ by non~ 
payment of the premium within the days of 
grace; such surrender value being automatically 
applied in payment of instalments of premium 
and interest »ther6on to keep the policy in force 
for so long a term as such surrender value will 
cover.” 

What is the intention to be gathered 
from this clause? The surrender value 
is treated as the money belonging to 
the assured, and so long as the company 
has in its hands a sum suflicient to pay 
at least a year’s premium, the parties- 
stipulate that the policy shall not lapse- 
This is a provision distinctly intended 
for the benefit of the assured and bear- 
ing that in mind, can the construction 
suggested for the insurance company be 
accepted? As I have said, the balance 
due against the annual premium was 
only Rs. 37-11-0, but the surrender value 
of the policy on the date of default was 
admittedly Rs. 86-3-0. Was that amount 
sufficient or not to pay the year’s pre- 
mium? What then was the year’s pre- 
mium payable for the year in question? 
Rs. 113-1-0 had already been paid; thuft 
a balance of Rs. 37-11-0 only was left. 
In considering whether the surrender 
value was sufficient to pay the year’s 
premium or not, we cannot overlook 
that a portion of the year’s premium 
had already been paid. To ignore this 
circumstance would be not only un- 
reasonable but be opposed to the clear 
intention of the parties. This is the 
view taken by the lower Courts, and in 
my opinion it is both reasonable and 
sound. Mr. Rajamanickam, the learned 
counsel for the Company, has referred 
me to Haughton v. Empire Marine 
Insurance Co. (l) where Channel, B. 
observes: 

‘‘A policy of insurance is to *^b0 construed by 
the same rules as other contracts, the duty of 
the Court being to collect the meaning of the 
parties by taking the language employed in a 
plain and ordinary sense^and uot to s peculate ont 

T7TiSCG)' r“Ex. 20G=4 ^I ’H & C 4i=35 L J 

Ex. 117=11 W R G45=15 L T 80=12 Jut 

N S 37G. 
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some supposed meaniDg which they have not 
.'xpressecl.” 

Surely, I am not (departing from this 
well known rule of construction, but 
what is more to the point is, that it is 
equally well settled that the Courts 
will, far from favouring a forfeiture, lean 
against it: See Porter’s Law of Insu 
ranco, Edn. VII, pp. 79 and 80 and 
^oodfall on Landlord and Tenant, 22nd 
Edn., p. d97. What the Company sug- 
gests is that a year’s premium means a 
calendar year’s premium; in other words 
a full year’s premium in the abstract, 
without reference to the amount actu- 
ally due for any particular year. This 
could not have been the intention of 
the parties. The words 
such surrender value being automaticallv ap- 
plied in payment of histalments oi premium . 

will cover’’^^^ ^ surrender value 

clearly negative the contention put for- 
ward for the insurance company. I 
underline^the two words in that clause 
namely automatically” and "instal- 
ments.’ In the result, the second ap- 
peal fails and is dismissed with costs. 

P.R.S./k.s. Appeal dismissed. 
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. Cornish, J. 

Petifeioner^^^^^^^ ^ 2 / 2 /ar — Plaintiff— 

V. 

Taluh Boards Nannilam — Defendant 
Opposite Party, 

Civil Bevn. Petns. Nos. 22 and 23 of 
^30, Decided on 10th March 1933, from 

of Sub. Judge, Tiruvarur. D/- 
30th April 1929. 

S Act (14 of 1920), 

S. 228-President is not bound to acce^ 

income-tax assessment as the only basis for 
assessment of professional tax. 

assessment is one of the matters 
Which the President may take into consideration 
but he IS not bound to accept it as the only basis 
of assessment for professional tax. He is entitled 

as a ‘=°“si'^eration a variety of matters 

iucludingtL%VuteTi:iL^o7ht‘Zlner“ 

aiv^jdging grounds* or! whTcL hrm’a'unls^rs” 

tJSo^rdit“*wificrhrL« 

If the defence of S. 228 is relied upon, 'it must 
appear from evidence that the assessment has 
been made upon grounds which the President is 
entitled to take into consideration in makine tlip 
assessment. [p 682 C 2] 


T. d/. Krisnas7cami Ayyar and S, 

T yaga raja Ayyai — for Petitioner. 

A. S, Srinivasa Ayyar for Opposite 
Party. 

J lulgment. These petitions arise out 
of two suits by the plaintiff-petitioner 
to recover from the defendant, the Taluk 
Board of Nannilam represented by its 
President, two sums which he alleges 
are the amount of profession tax illegally 
levied on him for the years 1923-21 and 
1925-26, and which he has been com- 
pelled to ^ pay by legal process. His 
grievance is that he has been assessed 
for the first of those y^ears on a Claes 1 
income and for the second year on a 
Class 2 income, whereas he claims that 
the correct basis of assessment was his 
income-tax returns for those years which 
would have brought him within a low'er 
class of income and made him liable to 
a lower rate of profession tax. The sub- 
stantial defence raised to the petitioner’s 
claim is S. 228, Madras Local Boards 
Act. This provides, sub-S. (l) : 

assessaient or demand made, and no 
charge imposed under the authority of this Act 
shall be impeached or affected by reason of any 
clerical error or by reason of any mistake : (a) 
in respect of the name, residence, place of busi- 
ness or occupation of any person ; or (b) in the 
description of any property or thing ; or (c) in 
respect of the amount assessed, demanded or 
charged ; provided that the provisions of thi& 

Act have been, in substance and effect, complied 
with.” ^ 

And sub-S. (2) : 

No suit shall be brought in any Court to- 
recover any sum of money collected under tho 
authority of this Act or to recover damages on 
account of any assessment or collection of money 
under^ the said authority; provided that the 
provisions of this Act have been in substance 
and effect complied with.” 

The question to be determined is 
therefore has the assessment for profes- 
sion tax been made upon the petitioner 
in substantial compliance with the 
provisions of the Act. By R. 9, Sch. 4: 
of the Act the President of a Local 
Board is entrusted with the duty of 
classifying persons assessable to profes- 
sion tax according to the amount of 
their income. The rule fixes classes ac- 
cording to the scales of income and the 
maximum rate of tax leviable in respect 
of each class. Thus, at the top of the 
list stands Class 1 which includes in 
comes not less than Rs. 2,000 per men- 
sem subject to a maximum 'half yearly 
^x of Rs. 110, and at the bottom is 

GOD^prising incomes between 
Rs. 50 and Rs. 25 per mensem subject to 
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a maxiinurn half yearly tax of eight 
anm^. H. 11 inrlicn tes the methods of 
making th.e classification. It says : 

'I'ho I’lesiflon t may ( la=^>ify all persons liable 
ijmlcr il. on general considerations with refer- 
ence to the nature and reputed value of their 
bri-inos', tlie si;:c and rent:il of residential and 
iuu'i nc = > proini*'^'. tlie rjuantity of articles dealt 
with, th'j numb' r of persons employed and the 
i ncoLue-t.i \ paid to ( jovernincrit. ” 

It further ju'ovides : 

The rresident shall not call for the accounts of 
any as^cS'Ce. but atiy Iverson may produce his 
accounts to ^bow that tlie income derived by him 
from the exercise of his profession falls below the 
lowest income entered at the head of the class 
in which the I^resident ha^ placed him and the 
President sh.ill revise the assessment if .satisfied 
that the person should be placed in a different 
cla=s.’' 

If the President is not satis6ed that a 
revision should bo made the assessee is 
given by R. 27 the right to appeal to 
the Local Board. The petitioner’s case, 
as appears from para. 0 of his plaint, is 
that the proper basis of assessment for 
profession tax is the amount in respect 
of wliich he has been assessed for income- 
tax. It is alleged in the plaint that 

it i> distinctly provided in the Local Boards 
Act that the basis for assessment of profession 
tax must bo the income-tax amount to be paid 
bv the assessce,'* 

and it is further alleged that the assess- 
ment having been made 

“ without any regard to the said basis is con- 
trary to the provisions of the I^Iadras Local 
Boards Act, and also contrary to the admissions 
distinctly made by the defendant in many pro- 
ceedings.” 

Apparently it is the fact that for the 
intervening year 1921-25, the petitioner 
Avas assessed for profession tax upon the 
'inconio-tax basis. Income-tax assess- 
irnent is one of the matters which the 
|President may take into consideration, 
Ibut lie ii not bound by the Act to accept 
it as the only basis of assessment for 
profession tax. The learned advocate 
for the petitioner has however contended 
that there was no other basis on which 
his client could have been assessed, I 
! think there is evidenco that this is not 
the case. The President is entitled by 
R. 11 to take into consideration a variety 
of matters as a guide to an assossee’s 
professional income, including the re- 
putel value of his business. Tho peti- 
tioner was carrying on the business of a 
money lender. Por the year 1923-24 the 
President received Ex. 1, a report by the 
village ollicer stating that tho petition- 
er’s income from tho business was 
Rs. 1,500 per mensem. Tho President 


was entitled to take that report into 
consideration and to act upon it if he * 
thought proper. 

It is true that the village officer’s re- 
port recommended that petitioner should 
be assessed on the income-tax basis. 
But the President was free to ignore the 
recommendation if he considered that 
the reputed value of his money lending 
business was the proper basis of assess- 
ment. For the year 1925-2G tho Presi- 
dent received a report from the village 
officer stating that the petitioner’s in- 
come from his business was Rs. 150 per** 
mensem. The President suspected tho 
truthfulness of this report and referred 
the matter to the village panchayat. 
Tho panchayatdars reported that the 
village oOicer’s report was untrustworthy 
and unanimously adopted a report made 
by the panchayat President upon tho 
professional income of the petitioner. 
The resolution. Ex. 5 (a), of the pancha- 
yat has been exhibited, but not the re- 
port. But it may, I think, be reasonably 
inferred that the President of the Local 
Board was guided by this report of tho 
panchayat in making of tho assessment. 

I do not agree with the view of the Sub- 
ordinate Judge that the President is 
privileged from divulging the grounds on 
which he made the assessment. If the 
defence of S. 223 is relied upon, it must 
appear from evidence that the assess- 
ment has been made upon grounds which 
the President is entitled to take into** 
consideration in making the assessment.! 
In my judgment it has been sufficiently'^ 
shown that the assessments were made 
in substantial compliance with the 
provisions of the Act, and that the peti- 
tioner’s suit was rightly dismissed. The 
revision petitions must accordingly be 
dismissed with costs, one set. 

P.R.S./k.S. Petition dis7nisse(L 
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Beasley, 0, J. and Bardswell, J. 

Manjeri S, Krishna Ayyar— Appel, 
lant, 

V. 

Sccy^i U rhon Ponkt Ltd*t Calicult and 
anothc) — Respondents. 

Letters Patent Appeal No. 71 of 1932, 
Decided on 26th January 1933, from 
order of Burn, J., D/- iSth October 

1 OQO 

(af Cooperative Societies Act (19J2), 
S. 2 (d) and Madras Co-operative Societies 
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Act (6 of 1932), S. 2 (e) — Legal adviser of 
society is officer” of society. 

The legal adviser of a Co-operative Societv is 
an officer of the society within the ineauin" of 

tne Co-operative Societies Act of 1912 and of^the 

Madras Act of 1932. (p gS4 C V 

(b) Co-operative Societies Act (1912), S. 43 

Co operative Societies Act (6 of 

321, S. 51 (1) (b), (c) — Member of the Bar 
who IS also member of Co-operative Society, in- 
stru^cted by the society to engage in legal pro- 
5^eedIngs on behalf of society — His position 
IS only that of vakil and not that of officer 
or servant of society. ’ 

The position of a member of the Bar who is a 
member of a Co-operative Society and who is in- 
structed by the (society of which he is a member 
to engage in legal proceedings on their behalf is 
that of a vakil to such Society’. He cannot be 
considered to be an officer, agent or servant of 
the society. Hence acts of misconduct done 
by him while acting as vakil cannot be made 
the subject of reference either under S. 51 of the 
Madras Act of 1932 or S. 43 of the Act of 1910 

T 7? Tr 1 . [P685 C2; P6S6C1] 

-L » lx. \ enkatarama Sastriar anci P. S. 

P^cu’ayanastvami Ayyai — for Appellant. 

Government Pleader and P. Govinda 
Menon — for Eeapondent. 

Beasley ^ C. J , This is a Letters Pa- 

tent Appeal from an order of Burn, J. 
dismissing the appellant’s petition for 
the issue by the High Court of a writ of 
pio ibition prohibiting the respondents 

trial of Suit 

No. 179 of 1932-33 on the file of the De- 
pu y Eegistrar of Co-operative Societies, 
Laiicut. The appellant who is a legal 
practitioner was and is a member of the 
Calicut Co-operative Bank, Ltd. He was 
a Director of the bank from November 
1919 to December 1929, and then again 
fi^om October 1930 to January 1932. He 
was also the legal adviser of the bank 
from September 1922 to December 
and he was also the vakil of the 
from July 1922 to March *1932. 
Secretary of the Calicut Urban' 

Ltd., filed a suit under S. 51. M^dTas 
Co-operative Societies Act (6 of 1932), 
against the appellant claiming a sum of 

B»s. 6,017-7-1. That amount is made up 
as follows : 


1929 
bank 
The 
Bank 


<a) 

•(b) 

<c) 


Out of pocket expenses 
charged by the appellant... 
Hxtra fees charged by him for 
which there is no sanction 
of the Directors 
Aggregate of amounts paid in 
by him to theBank out of col- 
lections from the Bank’s bor- 
rowers w’hich are not found 
entered in the cash book of 
the bank and for which 
the appellant holds no 
valid receipts ... 


Rs. 


2L% 


1.007 1 0 


892 12 0 


• • • 


4,117 10 1 


The accounts of the appellant with 
the bank as its vakil were the subject of 
an investigation by a special sub-com- 
mittee of the Committee of depositors 
appointed on 11th April 1932. As a re- 
sult of this investigation, the Directors 
of the bank requested the Deputv Regis- 
trar of Co-operative Societies, Calicut, 
to cause the accounts to be audited and 
accordingly" the Acting Senior Inspector 
of Co-operative Societies conducted an 
audit and in his report h© observed inter 
alia that items (a) and (b) were exorbit- 
ant and inadmissible. The appellant 
was accordingly called upon to pay the 
sum of Rs. 6,017-/-! to the bank in de- 
fault of which it was stated that a suit 
would be filed against him. He declined 
to pay and accordingly'^ a reference was 
made under S. 51, Madras Co-operative 
Societies Act (6 of 1932), and a decree 
against him was asked for. The appel- 
lant raised the point that the Registrar 
had no jurisdiction to entertain this re- 
ference on the grounds that the matters 
complained of related to the conduct of 
the appellant in his capacity of vakil 
conducting litigation on behalf of the 
bank and that the dispute did not touch 
the business of the society. 

He accordingly moved for the issue of 
a writ of prohibition. Burn, J., dis- 
missed that petition holding that under 

both the Co-operative Societies Act (Act 

2 ot 1912) and the Act of 1932 there was 
a dispute between the petitioner and the 
society which fell to be decided by the 
Registrar on the ground that the appel- 
lant was a member, the legal adviser and 
a member of the Board of Directors of 
the Society and was an “oflicer'’ of the 
Society, that the business concerning 
which the present dispute has arisen was 
business which came to him as legal ad- 
viser and that it was his position as 
legal adviser that made him a member 
of the Board of Directors. It is, in my 
opinion, not correct to say that the busi- 
ness of the society with which the pre- 
sent dispute is concerned came to the 
appellant as its legal adviser because it 
is the appellant’s case— and this is con- 
ceded also by the bank— that the dis- 
pute arises out of matters relating to the' 
appellant s acts as the bankas vakil ; and 
it is important to keep in mind the 
distinction between the two capacities 
of bank’s legal adviser and the bank’si 
vakil. In my opinion, Burn, J., waJ 
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jrighfc in holding that in the capacity of 
legal adviser to the bank the appellant 
was an “oflicer" of the Society as defined 
jby S. 2 of the Act which by Cl. (d) in- 
Icludes : 

“a Chairman, Secretary, Treasurer, Member of 
Committee, or other person empowered under 
the rules of the bye-laws to give directions in re- 
gard to the business of Society.” 

There is no committee in this society 
but there is a Board of Directors in whom 
the management of the affairs of the 
society is vested by by-law No. 41 of the 
By-laws of the Society and, this Board 
of Directors forms the Committee as de- 
fined in S. 2 (b) of the Act of 1912. The 
same definition of officer appears in the 
Act of 1932 in S. 2 (e) except that two 
or three other persons are included. By- 
law 41 (a) of the Society says that : 

“the affairs of the Society shall bo managed by a 
Board of Directors consisting of a President, a 
Vice-President, a Secretary, an Assistant Secre- 
tary, a Legal Adviser, a Treasurer, and not more 
than six other members. The members of the 
Board of Directors shall bo elected once in two 
years by general assembly from among the mem- 
Ixjrs holding not less than five shares each. The 
Directors shall elect from among themselves the 
President, Vice-President, Secretary and Assis- 
tant Secretary, Treasurer and Legal Adviser.” 

In my opinion therefore the legal ad- 
viser of the bank is an *‘ofricer” of the 
oank. I must now consider the rules 
iundor both Acts. Under the Act of 1912 
by S. 43 (l) the Local Government isem- 
powered to make rules to carry out the 
purpose of the Act and by (2) such rules 
may (l) provide that any dispute touch- 
ing the business of the society between 
members or past members of the society 
or persons claiming through a member 
or past member or between a member or 
past member or persons so claiming and 
the committee or any officer shall be re- 
ferred to the Registrar for decision, etc. 
By-law 68 of the Society is as follows : 

“If any dispute arisas touching the business of 
the Society between members or past members of 
the Society, or persons claiming through a mem- 
ber or past member or between a member or a 
past member or persons so claiming and the 
Board of Directors the party or parties concerned 
may refer the matter in writing to the Registrar. 
Similarly in the case of a dispute relating to a 
debt due to the society, by a member or past 
member or persons claiming through a member 
or past member, a roforenco in writing may bo 
made by either party to the Registrar.” 

The decision of tho Registrar or the 
arbitrator appointed by him is to be 
final. The Act of 1932 provides by 
S. 51 (1) that 

“if any dispute touching tho business of a regis- 
tered society (other than a dispute regarding 


disciplinary action taken by the society or its 
committee against a paid servant of the society) 
arises (a) among members, past members and 
persons claiming through members, past mem- 
bers and deceased members or (b) between a 
member, past member or persons claiming 
through a member, past member or deceased 
member and the society, its committee or any 
officer, agent or servant of the society or (c) bet- 
ween the society or its committee and any officer, 
agent or servant of the society or (d) between 
tho society and any other registered society, 
such dispute shall be referred to the Registrar 
for decision.” 

There is an explanation which reads 
as follows: 

“ A claim by a registered society for any debt 
or demand due to it from a member, past member 
or tho nominee, heir or legal representative of a 
deceased member, whether such debt or demand 
bo admitted or nob, is a dispute touching the. 
business of tho society within the meaning of 
this sub-section.” 

It will be seen that S. 51 (l) of tho 
Act of 1932 is wider in its terms than the 
earlier Act. The Bank claims to make a 
reference to the Registrar under the later 
Act contending that this question comes- 
within either sub-Cl. (b) or (c) to sub- 
S. (l), S. 51 or both. It is further con- 
tended that, if it should be held that 
the Act of 1932 does not apply to tho case- 
hut that the procedure laid down by the 
Act of 1912 is to bo followed, the rulea 
made under S. 43 of that Act apply 
equally to this case. 

It is contended on behalf of the ap- 
pellant that the Act of 1932 is of no re- 
trospective effect and that, as the mat- 
ters complained of were matters which 
occurred before tho passing of the new 
Act, the dispute with regard to them 
was not one which under the rules 
made under that Act could be referred 
to the Registrar for decision. It is ar- 
gued: (l) that the appellant was not en- 
gaged in the business of the Society; (2) 
that it is not a dispute between a mem- 
ber of the society and the committee or 
any officer and the society; (3) that tho 
acts complained of were not done by tho 
appellant in his capacity as member of 
the society but as its vakil, and (4) that 
even if the Act of 1932 is of application^ 
the appellant as the society’s vakil was 
not an officer, agent or servant of tho 
society. As before stated, no question 
arises here with regard to any acts of 
the appellant in his capacity of legal 
adviser but only as tho Bank’s vakil. It 
is quite true that ho is a member of tho 
society, that he was a director of tho 
society and that ho was the legal advi- 
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ser of the society. But does that ia any 

way affect his position as vakil ? It 

seems to me that this matter has got to 

be considered from the standpoint only 

of a vakil engaged in the society’s legal 
business. 

The fact that he may at the same 
time occupy the other positions al- 
ready specified in the society, however 
iriegular his conduct may be in occupy- 

^^3 J^®rn, cannot in the least degree 
allect this question. As regards the ap- 
pellant’s first contention, namely, that 
the_ appellant was not engaged in the 
business of the society, in my view, the 
appellant was. In the course of the 

society’s business members of the society 

incur debts and it is the business of the 
society to recover from its members the 
sums of money owed by them to the 
society and if necessary to take legal 
proceedings for their recovery. The ap- 
pellant as the vakil engaged by the 

society bo do so was clearly engaged in 
the business of the society. 

contentions, namely, 

nXiA ^ between a 

member of the society and the commit- 

tha^f-hn^^ ofiScer and the society and 
K complained of were not 

u be appellant in his capacity as 
a member of the society but as its vakil, 
may be considered together. This is a 
dispute between the society’s vakil and 
he society and the acts complained of 
were done by the appellant in his capa- 
city of the society’s vakil. Had this 
been a dispute between the society and 

the appellant as its legal adviser, then 
under the Act of 1932 it might be a dis- 
pute between the society and one of its 
ofiScers, namely, its legal adviser. But 
even assuming that this case is governed 
by the Act of 1932, in my view the appel- 
lant was not an officer, agent or servant 

done 1 n°u^®'’^ be did was not 

• . bis capacity as a member of the 

society at all I think it is clear that 

'^^1. ^“Jlding Societies Act 
^ Societies Act in En«- 
nrnv' ' Contain somewhat similar 

disputir ‘be settlement of 

gSr th 9 A° tbe society by the Ee- 
gistiar, that in order that such a dis 

pute can be dealt with by the Ee«is' 

trar, it must be a dispute between the’ 

society and a member in his capacitv as 

member: see Halsbury’s Laws of Eng 

land, 2nd:Bdn., Vol. 3, p. 436, para. 829 ’ 


which deals with Building Societies and 
Halsbury s Laws of England ( 1 st Edn ) 
^-ol 15, p. 177, para. 370, which deals 
With Friendly Societies where it is 
stated that disputes between a society 
and a member not in his capacity as 
member, e. g., a claim by a society 
against one of its officers for misappro- 
priation of funds, are not disputes to 
which the Act applies and consequently 
they are determinable by ordinary legal 
methods. Viewed in this light, this dis- 
pute IS not a dispute within the provi 
sions of the Act of 1912 and unless the 
appellant when acting as society’s vakil 
was doing so as an officer, agent or ser- 
vant of the society, the Act of 1932 is also 
not of application. 

It is however contended that the ap 
pellaiit was the agent of the society as 
Its vakil within the provisions of S 51 
of the Act of 1932. With this contention 
1 am unable to agree. In acting in liti- 
gation as the society’s vakil he was not 
the agent of the society but he occupied 
inerely the position of a vakil to his 
client. Diflferent considerations alto 
gether may arise where the vakil is a 
whole-time vakil of a society or a com- 
pany and receives as his remuneration 

fu be stated here 

that the Eegistrar of Co-operative 

bocieties is not anxious to clutch at a 
^risdiction which he does not possess, 
pe position he takes up here is that 
he desires only to know whether in such 
cases as this he does possess jurisdiction 
In my view he does not. Here the posi- 
tion is that of vakil and client, the 
vakil appearing in each case for a fee. 

^ A-' ^®P*^atarami Sastri stated 

* y • ^ is one of con- 

siderable importance to members of the 

i3ar and put to us the question 

‘‘ What is^tKe position of a member of the Bar 
who IS a member of a (5o-operative Society and 
who IS instructed by the society of which he is 

LhaUr ' proceedings on their 

It seems to me .that the answer to 
this question must be that, merely be 
cause a legal practitioner is a member 
of a society, he is not prevented by any 
rule of professional etiquette from ac 
cepting instructions from the society of 
which he is a member. There can ini 
my view be no impropriety in his doing 

ALZ 1 ®“gagement is not 

^ ^ ^ being a member. The 

Madras Bar Council have recently ruled 
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that it is ill] proper for a member of the 
Bar who is a Director of a company or 
a society to appear for remuneration for 
that company or society in its legal 
l)ii3iness. This rule fellows that of the 
English Bar that the appellant’s con- 
duct in legally advising the society and 
ai)peoring as its vakil in both capacities 
for remuneration whilst being a director 
was without question most improper, 
hut so far as the case before us is con- 
cerned, we have only to consider him in 
his capacity of vakil to the society. Th.at 
being so this dispute is not a dispute to 
which either the Act of 1912 or the Act 
of 1932 applies; and it is therefore unne- 
cessary to consider the further question 
roised as to which Act this dispute falls 
to be decided under. 

The result is that this Letters Patent 
appeal is allowed and an order is made 
directing the issue of the writ of pro- 
hibition sought for by the appellant. 
With regard to costs in my view the 
proper order will be to direct the appel- 
lant and the respondents to bear their 
own costs. It is improbable that the 
Registrar of Co-operative Societies would 
have thought that he had jurisdiction to 
deal with the matter if the appellant had 
not been also a director, the paid legal 
adviser of the society, and at the same 
time its vakil. 

Bardswelly J.—I agree. 

r.K.S./K.S. Appeal alloioed, 

A. I. R. 1933 Madras 686 

Beasley, C. J. and Babdswell, J. ^ 

Gomathi Ammal — Defendant — Peti- 
tioner. 

V. 

Avu Ammal — Opposite Party. 

Civil Revn. Petn. No. 1055 of 1928, 
Decided on 21st February 1933, from de- 
cree of Disb. Miinsif, Ambasaraudram. 

Limitation Act (1908), Ss. 19 and 20— Ad- 
mission by wife of lunatic of debt in 
her petition for appointment of guardian — 
Wife dying before appointment — Admission 
is not valid acknowledgment. 

The wife of an insane husband was managing 
bis properties, and she filed a petition under the 
Lunacy Act to get herself appointed as his guar- 
dian wherein she mentioned the assets and lia- 
bilities of her husband. Subsequently before 
appointment as guardian she died: 

Held : that an admission made by her in the 
petition, as to a debt due by her husband, was 
not a valid acknowledgment within the meaning 
of Ss. 19 and 20 as she was not an agent duly 
authorised in that behalf and that her admission 
flid not save limitation : Case law referred. 

[P 087 C 2, r 083 C 1] 


G. Eaviakrislina Ayyar — for Peti- 
tioner. 

S. Bayna Stuami Ayyar — for Opposite 
Party. 

Beasley, C. J . — The suit oufc of which 
this civil revision petition arises wa» 
upon a promissory note executed by the 
defendant’s deceased husband and dated 
17th August 1923. The suit was filed in 
1928. On IGbh August 1921 the defen- 
dant’s husband made a payment of Rs. 5 
in respect of the promissory note. This- 
had the effect of extending the period 
of limitation to 16th August 1927. The 
suit having been filed in 1923, the plain- 
tiff’s claim would be barred by limita- 
tion, but it was claimed that the debt 
had been kept alive by an acknowledg- 
ment of it made by the defendant. This 
acknowledgment is, it is alleged on be- 
half of the plaintiff, to be found in an 
admission jnade by her in a petition 
which she put in to get herself-appoint- 
ed guardian of her husband who had 
then become insane. The petition is 
O. P. No. 38 of 1926. The petition was 
made under the Indian Lunacy Act to 
have her husband declared to be insane 
and for the appointment of herself as 
guardian of his person and manager of 
his property. It is conceded that the de- 
fendant’s husband must have been found 
to be insane as a result of an inquiry 
under the Act because an order was 
made on the defendant’s petition ap- 
pointing her guardian and manager on 
furnishing security. She failed however 
to furnish the security ordered and in 
the meantime her husband died and sh© 
was in fact never appointed his guar- 
dian and the manager of his property* 
For the purpose of her petition, she bad 
to set out her husband’s assets and liabi- 
lities and she included in the latter th© 
suit promissory note debt. It was con- 
tended in the lower Court that this wa» 
an acknowledgment by the defendant 

within S. 19 (l), Lim. Act, and that th© 
defendant was her husband’s *‘agent 
duly authorised in this behalf.** This- 
contention the learned District Munsif 
upheld in the following words : 

“The defendant’s husband being insane and 
heboingdividedfrom his brothers, the natural 
and do facto guardian was his wife who was 
major oven then, and she also put in the original 
petition. P. W. 1 further states that it was she' 
vvho was managing her husband’s property. Thus 
she, as the actual manager of the estate and tn© 
de facto and the legal guardian under Hinaa 
law, has acknowledged the suit debt in the saia 
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in S. 19 as 
Act, which 


original pctiiion. \\ ife’s acknowledgment where 
she i? accustomed to conduct her husland’s 
business is sufficient, she being regarded \a 5 a 
duly authorized agent: Paistomji on Limitation 
Edn. 4, p. 244. Thus the defendant’s acknowledg- 
ment in the said original petition is sufficient 

to give a fresh starting point of limitation for 
tne suit promissory note.” 

Tor th© petition©!’ it is argued that 
she was not the lawful guardian of her 
insane husband and that therefor© 
she was not her husband’s “agent duly 
authorised in this behalf” 
defined in S. 21 (l), Lim. 
reads as follows : 

•* Pu ,^fP*^®ssion ‘agent duly authorized in 
this behalf m Ss. 19 and 20, shall in the case of 
a person under disability include his lawful 
gu.ardian, committee or manager, or an agent 
duly authorized by such guardian, committee or 

manager, to sign the acknowledgment or make 
tne payment.” 

That section therefore deals with per- 
sons who are under disability such as 
the defendant’s husband here. If at the 
time when the acknowledgment was 
made the defendant had been appointed 

the committee or manager of her insane 

husband s property, then she clearly 

q 'Within the provisions 

b. UJ, Lim. Act, as 8. 75, Lunacy Act, 
permits every manager of the estate of a 
lunatic appointed under the Act to pay 
all just claims, debts and liabilities due 
o or by the estate of the lunatic, but 
she never was so appointed. It is argued 
that she was not his lawful guardian 
either and that the section as regards 
guardianship can have no application to 
majors and that, even as regards minors 

no power to 

acknowledge a debt so as to bind a 
minor, and ^owaswawif PiUai v. Kasi- 

natha Iyer (l) is relied upon. In that 

case at p. 536 (of 108 I G) Kumaraswami 
oastri, J., says : 

21, Lim. Act, says the expression 

to in Ss 19 and 

in^olndi’hf a person under a disability, 

guardian, committee or mana^ 

paYment®“ n ® ®®’'“°wledgment or to make the 

hardly be said that a person 

wrtv withonrh?‘“®®if management of pro- 
Hindu law or a lugal guardian under 

authority Tan be s!?d'to*Ll"Y by 

under S. 21.” d to be a lawful guardian 

It is very difficult to see how any ques- 
tion of guardianship arises at all in^ the 
case of a major person. If that person 
comes under disability by reason of in- 
sanity. then in my opinion, anybody, 

even if it is bis wife, who, does anv acts 
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his behalf without beiug clothed w’ith 
authority conferred by the Indian 
Lunacy Act does not do such acts as the 
lawful guardian of the person under dis- 
ability and is almost in the position of 
an intermeddler. Upon the question as 
to^ whether the de facto guardian of a 
rninor can acknowledge debts so as to 
• bind the minor, there is a considerable 

conflict of opinion. That a de facto 
guardian^ can alienate family property so 
as to bind the minor there is clear 
authority for if such alienation is for 
necessity or for the benefit of the minor. 
But it is difficult to see how the ac 
knowledgment of a debt can be of bene' 
fit to a minor and in this case wo are nofe 

. a minor at all but with an 

insane person. There is a decision of 
Lakewell J Tirapayya v. JRaviasivami 
[2), in which it was held by him that 
the natural mother of a minor, w’hen act- 
ing for the benefit of the minor was 
a lawful guardian within the meanin» 
of 8. 21, Lim. Act. This case however 

D with Samasivami 

f ilial V. Kasinatha Ayyar (1). An exe- 
cutor appointed under the will of a 
deceased person can, by the inclusion of 
a debt due by the deceased in the form 
of valuation filed with the petition for 
the grant of . letters of administration 
make an acknowledgment of that debt 
within the provisions of the Limitation 
Act because he is the man to acknow- 
ledge liability in his capacity of le»al 
representative of the deceased. This 
arises from his position of executor who 
derives his title from the will and im- 
mediately upon the testator’s death his 
property vesta in the executor for the 
law knows no interval between the 

testator s death and the vestin« of the 
property. ® 

FO'^ruddin Saheb 
(3j it was held that the position of 
an administrator is very different and 
that he derives his title wholly from 
the Court and has no title until letters 
of administration are granted, and the 
property of the deceased vests in him 
only from the time of the grant. In my 
view the defendant had no authority to 

acknowledge the suit debt on her Ls- 

band s She certainly bad no 

direct authority and I cannot see that 

sh^ had any impli ed authorit y to do so 
2. (1913)19 10 3^ 

^ 218=122 I C 504=53 Mad 
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Ifc is true that a wife has an implied 
authority to plebdge the credit of her 
husband for necessaries and that this 
implied authority is not taken away or 
diminished by reason of her husband’s 
insanity. But it is a limited authority 
and limited only to necessaries. But it 
is contended on behalf of the respondent 
that as it was necessary for the defen- 
dant to put in a petition to get herself 
appointed guardian and manager under 
the Indian Lunacy Act, and as it was 
necessary for that purpose to set out the 
assets and liabilities of her insane hus- 
band, the admission she is alleged to 
have made was a necessary one and that 
she was in fact an agent of necessity. 
iBut I do not think that she was an 
agent of necessity or that it follows that 
she had any implied authority to ac- 
knowledge the debt on behalf of her 
insane husband. It is further conten- 
ded on behalf of the respondent that the 
lower Court has found that the respon- 
dent was managing her husband’s busi- 
ness and that as manager of his business 
she had authority to pledge his credit 
and acknowledge his debts. I take the 
finding to be that the defendant was 
only managing her husband’s business 
after he became insane and not before. 
But she certainly could derive no autho- 
rity from her husband to manage his 
business as he was insane. In my opi- 
nion the District Munsif was wrong in 
holding that the suit debt had been ac- 
knowledged. The civil revision peti- 
tion must therefore be allowed with 
costs, the lower Court’s decree set aside 
and the plaintiff’s suit dismissed with 
costs. 

Bardswell, J. — I agree. 

p.r.S./k.S. Petition alloxoed. 
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Burn. J. 

Arunachala Asari Petitioner. 

v. 

Ananda yam mat — O p pos i t e Par t y . 

Criminal Revn. Petn. No. 24 of 1933, 
Decided on 27th April 1933, from order 
of Sub-Divisional First Class Magistrate, 
Salem, D/- 31st October 1932. 

Criminal P, C. (1896), S. 488 — Wife can 
only claim maintenance under S. 488 but 
cannot claim to be treated as wife the food, 
clothing and lodging. 

A wife cannot claim under S. 4SS to bo treated 
as a wife ; she can only claim to bo maintained 
on the scale appropriate to her station in life. 
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Maintenance does not include anything more 
than appropriate food, clothing and lodging. 

[P G88 C 2] 

K. S. Jayaravia Ayyar and E. Sun^ 
daralingam — for Petitioner. 

T, Krishnaswami Aiyangar — for Oppo- 
site Party. 

Public Prosecutor — for the Crown. 

Order . — I cannot see that S. 488, Cri- 
minal P. 0., has anything to no with 
ordinary conjugal rights ; it deals with 
maintenance” only and I see no reason 
why maintenance should be supposed to 
include anything more than appropriate 
food, clothing and lodging. 

On the facts of this case it is clear 
that the husband has offered to give his 
wife maintenance in his house but he 
wants her to live in a separate room and 
not to associate with the other members 
of his family. She has refused this offer 
and in my opinion she has no sufficient 
grounds for refusing. She cannot claim 
under S. 488, Criminal P. C., to be .treated 
as a wife;” she can only claim to be 
maintained on the scale appropriate to 
her station in life. The order for pay- 
ment of separate maintenance is there- 
fore unsupportable and I set it aside. 

p.r.S./k.S. Order set aside. 


A. I. R. 1933 Madras 688 (2) 

Burn, J. 

Hari Singh — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revision Case No. 848 and 
Criminal Revn. Petn. No. 747 of 1932, 
Decided on 31st March 1933, from order 
of Sess. Judge, Coimbatore, D/- 4th July 
1932. 

Criminal P. C. (1898), Ss, 110 and 162 — 
Inquiry under Chap. 8 it not inquiry into 
offence, and statement given to police cannot 
be shut out by use of S. 162. 

An inquiry boforo a Magistrate under Chap. 8, 
Criminal P, C., ia not an inquiry into an 
“offonco;” and therefore S. 162, cannot bo used 
to shut out stataments given to the police by 
persons Nvho are afterwards called as witnesses. 
Further the police, when investigating in a case 
under the preventive sections of Criminal P. C., 
are not acting under S. 162. LL 6S9 C 1] 

JV. S. Mani — for Petitioner. 

Public Prosccutoi — for the Crown. 

Order , — The sole ground on which this 
petition was admitted was that state- 
ments recorded by the police under 
S. 162, Criminal P. C., had been used by 

the lower Courts as substantive evidence. 
But the police when investigating a case 
under the preventive sections of the 
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Criminal Procedure Code, are not acting 
under S. 162, Criminal P. C. Moreover 
the inquiry before the learned joint 
Magistrate under Chap. 8, Criminal P. C., 
was not an inquiry into an “offence’* and 
therefore S. 162. Criminal P. C.. cannot 
he used to shut out statements given to 
the police by persons who are afterwards 
called as witness. This point therefore 
fails. On the merits I will only say that 
the evidence, in so far as it has been ac- 
cepted by the learned joint Magistrate 
and the learned Sessions Judge, was 
quite sufiScient to support the finding 
that the petitioner was a person to whom 
S. 110 (f), Criminal P. C., was properly 

applicable. T decline to interfere in 
revision. 

p.R.S./k.S. Petition diSTTiissed , 

A. I. R. 1933 Madras 689 

Beasley, C. J. and Bardswell, J. 

S, N dvciyduci lyengm Petitioner. 

V. 

P • Pesikd Chdvidv — 0pp. Party. 

Civil Bevn. Petn. No. 721 of 1929, De- 
•cided on 28th February 1933, against 

Bist. Judge, Tinnevelly, D/- 
20th November 1928. 

Religious Endowments Act 

S Q * J8-Court making order un- 

der a. 78 has jurisdiction to do all acts ne- 
cessary for execution of such order— Inter- 
pretation of Statutes. 

^ ^he legislaturo which gives the Court juris- 
diction under S. 78 to make orders for the deli- 
very of possession! has impliedly granted the 
■power of doing all acts necessary to the execu- 
•tion of its order. Hence where the obstructor 
disobeys the order under S. 78, the Court has 
power to enforce it under the provisions of Civil 
P. C. : National Telephone Co. Ltd. v Po 5 /- 

•ma5^<fr-Geri€ra/, (1913) A. C. 546, AppL 

CP689 C 2; P 690 C 1] 
K, V. Seshd Ayydngdr — for Petitioner. 

E. Krishndswami — for Opposite 
Party. 

Bedsley, G. /.—This petition at the 
instance of Pandalai, J,, has been re- 
ferred to a Bench although our learned 
•brother himself felt very little doubt 
■that the order in this case was wrong. 

The facts of the case are that under 
-S. 78, Madras Religious Endowments 
Act, the petitioner, being a trustee of a 
temple appointed under the Act, ob- 
tained an order from the District Court 
against an obstructor directing him 
to deliver up the temple and its 
properties to the petitioner. The 
obstructor disobeyed that order. The 
petitioner then applied to the Dis. 
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trict Court to cause delivery of posses- 
sion to be given to him by an ofi^lcer of 
the Court, The learned District Judge 
was of the opinion that he had no juris, 
diction to pass such an order because 
the provisions of the Civil Procedure 
Code, have not been made applicable to 
the Religious Endowments Act, which 
in his opinion is a self-contained Code 
and the order contemplated under S. 78 
of the Act, is not a decree which can be 
enforced under the provisions of the 
Civil Procedure Code. S. 78 of the Act 
enables the Court on application by a 
person appointed a trustee by the Com- 
mittee or the Board in accordance with 
the provisions of the Act and on pro- 
duction of the order of appointment to 
order the delivery to such person of pos- 
session of the mutt, etc., where such per- 
son is lesisted in or prevented from obtain- 
ing such pos^ssion. If the view of the 
learned District J udge is correct, it means 
that, although the Court may make an 
order for delivery of possession, it cannot 
enforce its order. That it seems tome isl 
a position that can hardly have been in- 
tended by the legislature which must, in 
giving the Court jurisdiction under 
S. 78 to make orders for the delivery of! 
possession, have impliedly granted the 
power of doing all acts necessary to fhe 
execution of its order (Maxwell on In-I 
terpretation of Statutes, 5th Edn. 575). 

It is obvious that the -power to make 
orders would be useless if these could 
not be enforced. In Ndtiondl Tele. 

^^^^'^o.ster-Generdl 
(1), Viscount Haldane, L. C., at p. 552 
stated : 

ar, is stated to be referred to 

an established Court without more, it, in mv 

opinion, imports that the ordinary incidents of 
the procedure of that Court are to attach, and 
also that any general right of appeal from its 
decisions likewise attaches.” 

At p. 545, Lord Atkinson stated : 

It is simply the question of extending the 
jurisdiction of an existing Court of law, with all 

Its incidents including a right of appeal, to a 

new matter closely resembling in character those 

““Si";; £? “ 

Shaw stated : 

toe general case, when a Court nf .a 

(which the Railway and Canal Commi'c • 
the Act of Iftqq ^ q U ^^niission is by 

force of agreeS and statutr^fa 
it of difiefenoes between pa^. the w^hofe orth^ 

^ 546=82 L J K B 11^ — iqq t 
£62=57 S J 661=29 T L R 637. 
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This case shows that, when once a 
Court is given a jurisdiction, the neces- 
sary consequences flow from its exercise 
of such jurisdiction without any express 
words. In my opinion, the learned Dis- 
trict Judge came to a wrong conclusion 
in this case and the Court’s order can 

I 

be enforced in the usual way in which 
orders for the delivery of possession are 
lenforced. This Civil Revision Petition 
must therefore be allowed with costs 
both here and in the Court below, the 
order of the lower Court set aside and 
the case remandod to the District Court 
for disposal according to law. 

Bardswell, J, — I agree. 

r.R.s./K.s. Petition allowed. 


A. I. R. 1933 Madras 690 

Curgenven and Sundaram 
Chetty, JJ. 

{M utyala) Virayya — Plaintiff — Appel- 
lant. 

V. 

['Mahahiih Snr Fraja Ventu Eajah) 
Parthasarathi Appa Rao and others — 
Defendants — Respondents. 

Appeal No. 185 of 1926, Decided on 
18th April 1933, against decree of Sub- 
Judge, Kistna, in O. S. No. 81 of 1921. 

Hindu Law — Debt — Pious obligation — 
Sons are liable for father’s debt which is 
neither illegal nor immoral irrespective of 
fact whether father is manager of joint 
family or whether joint family is composed 
of persons other than father and sons. 

Every Hindu son is under n religious obliga- 
tion to discharge his father’s debts, unless they 
are illegal or immoral, irrespective of the fact, 
whether the father is or is not the manager of 
the joint family, or whether the joint family is 
or is not composed of persons other than the father 
and sons : Ain 1933 All 235, Ilcl on. ; A I R 
1031 All 512 {F D) and AIR 1924 P C 50, Rel, 

[P G90 C 2 ;!P C91 C r] 

V, Govindarajachari — for Appellant. 

Advocate-Gerieral—iox Respondents. 

Curgenven, <7. — The plaintiff, who ap- 
peals, sued upon a promissory note exe- 
cuted by one Narayya Appa Rao.^ Nar- 
ayya Appa Rao died and the suit was 
brought against his father, defendant 1, 
and his sons, defendants 2 and 3, those 
three defendants forming a Hindu co- 
parcenary. The question arose whether 
each and every one of these defendants 
could bo made liable in respect of their 
shares of the family property. The 
learned Subordinate Judge tried the 
question wliethor the debt was borrowed 
by Narayya Appa Rao in his capacity as 
family manager and for family necessity, 


and answered ! it in the negative. He 
further came to the conclusion that the 
debt was not contracted for any illegal 
or immoral purpose, and the findings 
upon these issues have not been contro- 
verted before us. Notwithstanding the 
finding upon the latter issue, the learned 
Subordinate Judge has come to the con- 
clusion that the shares of defendants 2 
and 3, i. e., the sons of the executant of 
the note, are not liable for the debt, and 
that is the question arising in this ap- 
peal. His view is that the pious obliga- 
tion of a son to discharge his father’s 
debt does not extend to a case where the; 
family consists not merely of father andj 
sons, but of collaterals as well, thoughj 
in the present instance defendant 1 can 
hardly be described as a collateral but' 


as an ascendant. 

The principle contended for before us, 
which is virtually the same as that 
adopted by the Subordinate Judge, is 
that only where the father happens to 
be the family manager, will the son’s 
share in the family property be liable 
for the debt. The leading case dealing 
with the question of pious obligation is 
Brij Narain v. Mangal Prasad (1). At 
the close of the judgment, the Privy 
Council have summarised their conclu- 
sions upon that and cognate points in 
five paragraphs. This case has been 
made the subject of comment by Srini- 
vasa Ayyangar, J., in Suhrainania Iyer 
V. Sabapathy Iyer (2). That was the 
Full Dench case which decided that the 
pre-partition debts of the father are 
binding upon the son’s shares after a 
bona fide partition. In delivering one 
of the minority judgments the learned 
Judge took occasion to discuss the mean- 
ing of the Privy Council’s pronounce- 
ment in the case just cited and came to 
the conclusion that it was to be read as 
meaning that only when the father is 
the managing co-parcener can the credi- 
tor proceed against the son’s share. The 
same view was at one time held by two 


jarned Judges of the Allahabad High 
lourt in Ajodhia Prasad v. Data Ram, 

[. J. R, 1931 AIL 131, that also being a 
ase where the grandfather was still 
live when the question of the liability 
if the sons for the personal debt of the 
ather arose. _T 1^ c^ase howev er ^a s- 
T~a"I R 1924 P 0 50=77 I C 639=51 I A 129— 

16 All 95 (P C). , 

2. A I R 1928 Mad 657 =110 1 0 141 = 61 Mad 

861 (F B). 
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subsequently considered by a Full Bench 
decision reported in BanJcc?, Lai v. 
Dm Prasad A. I. B. 1931 All. 512 
V . B.) of which the two learned Judges 
Sulaiman Ag. C. J., and Young. J., who 
ad decided the previous case, were 
members and occasion was taken to re 
consider the former decision, and the 
Bench concluded that it had not been 

correctly decided. ° 

It is certainly difficult to understand 

upon what logical basis the pnnciple of 

LT obligation should be identi- 

‘5- Vf^bjlity of a co-parcener of 
a joint undivided estate for a familv 

ever manager. What- 

LnJ “ay be discovered bet- 

PrTvv cinn paragraphs of the 

I rivy Council summary of their nrinni 

P OS we think that a perusal of the text' 
of the judgment will make it amply clear 

that the two doctrines with which they 

are dealing and which they described as 

seemingly conflicting princinlflA ” nra 
regarded as quite distinct and as based 
upon wo entirely different foundatffins 

Higi cZT. TJS PrZad ‘v ° 


was wrong m refusing to give the plain- 
tiff a decree against the half share of 
defendants 2 and 3 in the family pro- 
perty ; and allowing the appeal we 
amend the decree in the sense indicated, 
by declaring that defendants 2 and 3*b 
hair share is liable for the suit debt. As 
the appellant has not succeeded on the 
issue regarding family necessity, he will 
get the full court-fee and half of the 
printing charges and vakil’s fee from the 
respondents, who will bear their own 
costs. The costs decreed here and those 
decreed in the lower Court will be re- 
coverable from the same share in the 
family property, as well as from any 
private property of Narayya Appa Eao 
in their hands. 

p.K.s./k.s. Appeal alloioed. 
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Beasley, C. J. and Bards well, J. 

{E) arPAillan) Kunhi Moidiyi and an- 
other — Appellants. 


“i”; r sirs ‘ris' 

consists of mambers over anrl nK ^ family 
and the son, there is ‘*>0 father 

sons. To p(u it in another 

son is under a religious obliaaf*^’ Hindu 

his father’s debts of the class^ discharge 

irrespective of the fact whether^he above, 
not the manager of the joint famn father is or is 
the joint family is or is nni- whether 

other than the father and theTo^s®? persons 

It seems to us that this L i 

reasonable principle tn I 
point and we a»ree wff b 

pressed In fuL so ex- 
father had been “ ‘be 

doubt, we think that could be no 

son’s shares woVd uL I bis 

the debt, whatever othnr 

ln“llp“,S= ““'•W of ..d it 

death, as the sonf are^fn father’s 

the whole of tt:%z:rt;zzTL:: 

formerly shared with their faThef Th!f 
. 0 , w« think th.t the Iowa, 0»n?S 
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Ku7ihi Koman Nair and another— 
Respondents. 

Appeal No 34 of 1926 and Civil Eevn 
Petn. No. 264 of 1926, Decided on 8th 
February 1933. against order of Disb 
Judge, South Kanara. D/- 7th September 

SnuV' J- ‘r’ 145 and 151- 

Suit for declaration and permanent injunc- 

*1 " ~ .^'“Porary injunction granted on 
unde,l h? ^ecuting-security bond to Court 
v" nt “ •” ““be good loss occasioned bJ 

grant of temporary injunction— Suit dis- 

S 'iS^l^ ~ enforced only under 

In a suit for a declaration and permanent in- 
junction, plaintifl applied for temporary injunc- 
tion pending decision of tbe suit ; and hi eje- 
cuted a security bond to the extent of Rs. 16 ooo 
undertaking to the Court to make good thrioss 
that may be caused to the defendant. The suit 
was dismissed and in execution proceedings The 
defendant tried to enforce the security bond ; 

Beld: that the prover of a Court to order se- 
curity in such cases could not be limited bv 
b. yo. ^ 

Held further', that S. 14S did not apnlv as 
both were parties to the suit, that remedy by 
suit was not open to him as the bond was executed 
to the Court and that as he had no other remedy 
to enforce the bond he could to so under S i si 
AIR 1919 P C 55 and 22 Bom 42, Re/ 

8 T7 • , ^ [P 693 C 1 01 

D. A. Krishna Yariar—iox Appellant. 

B. Sitarama Bao — for Eespondents. 

thi^^maffl oat of which 

if iq?n • O. S. No. 32 

of 1920 in the Court of the Subordinate 

udge of South Kanara, wae a suit insti- 


/ 
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tutecl by the karnavan of a tavazhi 
seeking a declaration that the suit 
scheduled properties 'were the joint 
family I’jroperties of the tavazhi and not 
the private properties of defendant 2. 
There vras also a claim for a permanent 
injunction restraining defendants 1, 2, 
'80 and 31 or their men from cutting or 
removing trees on the plaint properties 
or from interfering in any way with the 
plaintiff’s management of them. De- 
fendant 1 in the suit had leased the 
properties to defendant 2 who sub-leased 
them to defendants 30 and 31, the ap- 
pellants here, who were thus in posses- 
sion of the properties cutting and re- 
moving the trees on them. Pending the 
disposal of the suit, the plaintiff ap- 
plied for a temporary injunction against 
defendants 1 and 2 and the appellants. 
The plaintiff, in view of tho fact that 
damages w’ere likely to be suffered by 
tho appellants if the temporary injunc- 
tion were granted and the suit should 
not succeed, offered to give security to 
the extent of Hs. 15,000 as a condition 
for tho granting of the temporary in- 
junction ; and a registered security 
bond was executed by means of which 
tho plaintiff gave an undertaking to the 
Court to make good to the appellants 
whatever loss was sustained by them 
on account of the injunction order in 
case the suit was eventually decided 
against him and further agreed that, in 
case he did not make good the loss, the 
properties mentioned in the security 
bond were to be liable for the amount 
of the loss suffered by the appellants 
and he also made himself personally 

liable. 

The security bond having been exe- 
cuted and put into Court, the tern- 
porary injunction was granted. As 
against some of the defendants who 
were members of the tavazhi, the suit 
was compromised. As against the ap- 
pellants, the suit was dismissed with 
costs. Then the appellants in execu- 
tion proceedings (0. P. No. 5 of 1922) 
claimed an assessment of the damages 
suffered by them by reason of the tern- 
porary injunction and a payment to 
them by the plaintiff of tho sum so 
assessed or so much of it as was covered 
by the security bond and in default a 
sale of the properties given as security 
in tho security bond. Tho Subordinate 
Judge was of tho opinion that tho ap- 
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pellants were entitled to put in their 
claim under S. 145, Civil P. C. Res- 
pondent 1 appealed to the District Judge 
who held that the appellants here were 
not entitled in execution proceedings to 
enforce the security bond on the ground 
that there had been no decree for the 
payment of the damages, nor any exe- 
cutable order with regard to them. He 
held that S. 145, Civil P. C., only ap- 
plied to execution against persons who 
had become liable as sureties and who 
are not parties to the suit. He held 
further that S. 47 was not applicable 
because there had been no decree or exe- 
cutable order and the matter did not 
relate to the execution, discharge or 
satisfaction of the decree. He further 
held that S. 151, Civil P. C., was of no 
help to the appellants. It was contended 
on behalf of the respondents that the 
appellants’ only remedy was by way of 
suit. 

Tho question before us is whether the 
appellants are entitled to enforce the 
security bond in execution either under 
Ss. 145 or 47, (Civil P. C., or failing a 
remedy if those sections are not appli- 
cable then under S. 151, Civil P. C. For 
the respondents it is contended that 
the appellants’ remedy is by way of a 
suit or that an application should have 
been made under S. 95, Civil P. C., to 
the Court to award compensation to the 
appellants, and in support of the latter 

contention M^ulclidiid v. ll.dstui 

Dharayneliand (l) was referred to.^ In 
that case' the respondent hod obtained 
a decree against one Vannalai and at- 
tached a house in execution. The ap- 
pellant intervened and applied that the 
house, if sold, should be sold subject to 
a mortgage which he held upon the 
house. His application was dismissed 
and he thereupon brought a suit for a 
declaration that tho house was not 
liable to be attached in execution of the 
respondent’s decree. The suit was dis- 
missed by the .lower Court and the 
appellant appealed. Pending the hear- 
ing of tho appeal, ho applied for and ob- 
tained under S. 492, Civil P. C., an in- 
junction restraining the sale until the 
result of the appeal on bis giving secu- 
rity for interest at six per cent on Rupees 
2,000, tho acknowledged value of the 
house. The appeal was heard in 
due (».nnra e and was dismis3 ed__w^ 
T,~ll89S) 22 Bom 42. 
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costs and thereupon the respondent 
applied to recover the interest for 
which security was ordered to be given 
by the District Court. It was^held that 
he was not entitled to recover it as a 
Couit of execution cannot reward in- 

• decree is silent and that 

his remedy was under S. 497, Civil P.C., 
the equivalent of 3. 95 of the present 
Code, and that that remedy was obtain- 
able on application not to the Court of 
execution but to the Court which issued 
the injunction. The short answer, it 
seems to rne, to this contention is that 
S. oO, Civil P. C., only deals with cases 
of compensation not exceeding Eupees 
1,000 and cannot be applied to casee 
•where a security bond for a larger 
amount than Es. 1,000 has been given. 
It was faintly argued nevertheless by 
ili. aitarama Eao that the section is 
applicable because it shows that the 
Court had no power to make any order 
as a condition for the granting of a tem- 
porary injunction for the giving of secu- 
rity to a greater extent than Es. 1,000. 
n my view, such a contention as that 
cannot be sustained as the power of a 
our o order security in such cases 
obviously cannot be limited by S. 95, 

^ivil 0. As regards the other con- 
0 n ion that the appellants’ remedy is 
by suit, there is one obvious difficulty 
and it is that the security bond was 
given to the Court. The appellants 
therefore were unable to sue upon the 
bond unless it had been assigned to 
them. By whom was the security bond 
to be assigned ? If the bond had been 

executed in favour of the Amin or some 

Court, then that person 
could either have sued upon it or, under 

orders of the Court, assigned it to the 
appellants to sue upon. But that is not 
the case here as the security bond does 

plaintiff to any 
individual officer or person but merely 

in 8 the plaintiff to the Court and as 
was pomted out in Baj Baghuhar Singh 

^ Court is uota 

it cannof’n°'^ cannot be sued and 
r, ^ property and. as it cannot 
e property, it cannot assign it. The 

security bond in question here is as 
follows: 

I am the plaintiff in the above suit. A.s ner 

order on R, I. A. 241 of 1920, besides issui'na an 

2. AIR 1919 P C 55=55 I C 550=46 I A 228= 

42 All 153=22 0 G 212 (P C). 
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injunction restraining defendants 1, 2, 30 and 
dl from entering on the suit properties and from 
lelling the trees standing thereon and from re- 
moving therefrom the trees already felled, tho 

non furnish security for 

-Ks I offer as security my arwar right 

in the properties mentioned in the schedule an- 
nexed hereto and give the follo^ving under- 
^king to the Court. If the suit goes against 

o\ bound to pay defendants 1, 2, 30 

and 31 the amount of damages \vh?ch may bo 
assessed by the Court resulting on account of tho 

241 of 1920. In case of my 
default to pay the amount of damages as stated 

bind myself and my heirs and repre- 

same on my personal 
liability as well as on the responsibility of my 

mentioned below when ordered by the 

Ifc is quite cloar that the undertakiDg’ 
was given to the Court and I am unable 
to agree that the appellants could have 
sued upon the security bond. It re- 
mains to be seen what was the appel. 
lants remedy. The procedure provided 
by bs. 145 and 47, Civil P. C., was re- 
sorted n IS, I think, clear that 

b. 14o, Civil P. C., does not apply to 
sneh a case as this as the appellants 
and the respondents were parties to the. 
suit, and Baja Bahadur Singh v. Indra 
Bahadiir Sin^h (2), is authority for the 
proposition that although the case does 
not come within the terms of S 145 
Civil P. C., the Court has inherent 
power to enforce its bond without re- 
course to a suit. Thorefore even as- 
suming that the respondent’s contention 
IS correct that S. 47, Civil P. C., does 
not provide for such a case as this, the 
appellants having no remedy under 
either of those sections and no remedy 
y suit, it is a case which brings into 
play S. 151, Civil P. C., and. in my view 
tins 19 a claim which can properly 
be dealt with under that section, 
lhat being so, the judgment of the 
lower appellate Court was erroneous 
upon this point and its decree must be 
set aside and that of the Subordinate 
Judge restored with costs here and in ' 
the lower appellate Court. The peti 

tion is restored to the file of the first 
Court for further inquiry. 

Bardstuell, /. — I agree. 


P.R.S./k.S. 


Order accordingly. 
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Sundaram Chetty, J. 

A. Sicaminaiha Odayar — Petitioner, 

V. 

Kalyanarama Ayyangar and another — 
Opposite Parties. 

Civil Revn. Petn. No. 1359 of 1932, 
Decided on 31st March 1933, from order 
of Dist, Judge, West Tanjore, D/- 9th 
* September 1932. 

Civil p. c. (1908), O. 21, R. 90— The 
expression “person whose interests are 
affected by^ sale” is not restricted only to 
persons ha ving interest in praescnti — Adjudi- 
cated insolvent is such person. 

The expression “whose intorests are affected 
by the sale” in O. 21, R. 90 is a wide and com- 
prehensive one, It is not restricted to persona 
haying an interest in praesenti. It la wide enough 
to include a judgment-debtor who has been ad- 
judged insolvent and whose property has vested 
in the OfTici.al Receiver, especially when the 
OfTicial Receiver has not been made actually a 
party to the execution proceedings : C(is6 law 
referred. [p 694 C 2; P G95 C 1] 

Jd, Rajagopala Ayyangar — for Peti- 
tioner. 

K. S. Eajagopala Ayyangar, E. V. 
Eaghavaihathachariar Bind B, Srinivasan 
— for Opposite Parties. 

Judgment. — In this case, the only 
question for determination is whether 
the petitioner had locus standi to put in 
an application under O. 21, R. 90, Civil 
P. C., for setting aside a sale in execu- 
tion of a decree against him. Both the 
Courts below have held that the peti- 
tioner could not maintain this applica- 
tion, because he was adjudged an insol- 
vent and his estate must be deemed to 
have vested in the Official Receiver. If 
before the auction sale in question, the 
petitioner was adjudged an insolvent, 
I fail to understand why the decree- 
holder did not bring in the Official 
Receiver as a parky to the execution 
proceedings. It is obvious that any sale 
held in execution of that decree subse- 
quent to the adjudication of the judg- 
ment-debtor would not bind the Official 
Receiver, unless he was impleaded in 
the execution proceedings prior to the 
auction sale. On this simple ground, it 
would bo open to the Official Receiver 
to have this auction sale sot aside. But 
that is not the question with which we 
are concerned in this revision petition. 

According to O. 21, R. 90, Civil P. C.. 
any person whose interests are affected 
by the sale may apply to the Court to 
sot aside the sale on the ground of 
material irregularity or fraud in publish- 


ing or conducting it. The point for con- 
sideration is, whether a judgment-debtor 
who is adjudged an insolvent and whose 
property is vested in the Official Receiver 
can bo deemed to be a person whose 
interests are affected by the sale, within 
the meaning of the aforesaid rule. Under 
R. 72, O. 21, Civil P. C,, the judgment- 
debtor or any other person whose inte- 
rests are affected by the sale may apply 
to have the sale set aside. 

In construing this expression, the 
learned Judges in the case reported in 
K. Tati Eeddi v. Bamachandra Rao (l), 
have held that the insolvency of a 
judgment-debtor does not render it 
incompetent for him to continue the 
proceedings connected with an applica- 
tion under that rule by way of appeal. 
Having regard to the similarity of the 
wording employed in Rr. 72 and 90, 

I should think that the same view must 
be applied to the present case also. It 
may be that by reason of the adjudica- 
tion the insolvent would not be entitled 
to any present interest in the estate, 
which of course vests in the Official 
Receiver. That does not mean that by 
the sale of his property in Court auction 
his interests could in no way be affected 
within the meaning of R. 90. Suppose 
a composition scheme is put in and ap- 
proved by the Court and the result 
is the annulment of the adjudication, 
the properties would at once go back 
to the insolvent and if the Court auction 
sale should be left unchallenged by any- 
body there is every likelihood of the 
interests of the insolvent being aff'ected. 
In the Full Bench case reported in Eari 
Bao V. Official Assignee, Madras (2), the 
main question for consideration was 
whether an insolvent would be a person 
“aggrieved” for the purpose of preferring 
an appeal against an order in insolvency. 
Their Lordships had not to consider the 
language of 0. 21, R. 90, in that case. 
On the other hand, there is a decision of 
Ramesam, J., in Adanamoli Ghetti v. 
Chinnaswami, A, I. B» 1920 Mad. 959, 
in which the learned Judge distinctly 
hold that oven a presumptive rever- 
sioner entitled to the property after the 
death of a Hindu female can maintain 
an application under O. 21, R. 90, Civil 
P. C., for setting aside the sale, though 

AIR 1921 Mad 402=62 I C 654. 

a. AIR 1920 Mad 550=49 Mad 461=94 I C 642 
(F B). 
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it may be said that the interest of such 

a person is only contingent and not 
vested. 

The decision in Brij Kishore Lai v. 

been followed. 
The expression used in E. 90, namely 

whose interests are affected by the sale” 
IS certainly a wide and comprehensive 
one. It is not restricted to persons 
having an interest in praesenti, and if a 
presumptive reversioner who has only 
the chance of succeeding to the estate 
in the event of his surviving the widow 
can have locus standi under this rule to 
put in an application, I fail to see why 
the judgment-debtor in the present case 

in spite of his having been adjudicated 

an insolvent, cannot apply under the 
aforesaid rule. The interest of a pre- 
sumptive reversioner is as much contin- 
gent as that of the insolvent if not more. 

1 may also observe that in the present 
case when the Official Eeceiver has not 
been made actually a party to the execu- 
tion proceedings, there is all the more 
reasons for the judgment-debtor himself 
to apply under this rule. I hold that 
jthe petitioner has locus standi to main- 
tain this application. In setting aside 
the orders of the Courts below, the ap- 
plication is remanded to the Court of 
first instance for disposal on the merits, 
ihe petitioner’s costs in this petition 
should bo paid by the respondents. The 
other costs will abide the ffnal result of 
the petition. 

p.R.S./k.s, Applica tion remanded, 

3. ^919 Pat 127=4 Pat L J ^0=61 

1 359. 
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B, Jacjannadha Bass for Appellant. 

V. Govindarajachari — for Eespon. 
dents. 

Jndgment.—'n nder S. 4 (l), Agency 

n Transfer Act 

U ot 19171, any transfer of immovable 

property situated within the agency 
tracts by a member of a hill tribe shall 
pe absolutely null and void unless made 
in favour of another member of a hill 
tribe, or with the previous consent in 
writing of the agent or any other pres- 
cribed officer. _ Where a transfer of pro- 
perty is made in contravention of sub- 
o. (11, the agent or any other prescribed 
officer may, on application by anyone 
interested, decree ejectment against any 
person in possession of the property 
claiming under the transfer and may 

transferor or his heirs: 
b. 4 (21. An application under S. 4 (2) 
for such ejectment was mads before the 
bpecial Assistant Agent, Narasapatam. 
by the appellant. The assistant agent 
found that he was not a person inter- 
ested and dismissed the application. He 
put in an appeal to the agent, and the 
order was confirmed. This second ap- 
peal has been filed to the High Court. 

A preliminary objection was taken by 
the office as to^ the maintainability of 
the appeal, and it was ultimately ad- 
mitted subject to the matter being left 
open to discussion when the appeal came 
on for hearing. This preliminary objec- 
tion, that no second appeal to the High 

o fact that 

b. 4 (dj states 
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Walsh, J, 

Bihba Balesu Appellant. 

V. 

Lagudif, Chinna Sanyasayya and an- 
other Respondents. 

Appeal No. 132 of 1929, Decided on 

appellate 

«rder of Court of the Agent to the Gov- 
1927’^’ D/- 24th September 

A^criro^f TirvV sT(T a" 

Ss 2l,idio5 c. (1908), 

An application under S. 4 (2), Act 1 of 1917 
for ejectment of transferee is not L suit, and the 

•lielhomsu^^anmd^'er. 


^ 0.0 ixia/v oe pres- 

suh a decree or order under 

by the agent, shall lie to the 

made by any other 
office^, shall lie to the Assistant Agent or to the 
Agent as may be prescribed.’* 

Rule 4, framed under the ‘ Act, which 
deals with appeals from ejectment orders, 
expressly says that no second appeal 
lies. For the appellant it is argued that 
the prohibition contained in R. 4 applies 
only to orders of ejectment passed under 
S, 4 (2j of the Act, but not to orders re- 
fusing ejectment, that an order refusing 
the application is a decree and therefore 
a second appeal to the High Court under 
R. 48, Agency Rules, lies. The inter- 
pretation clause in the rule says that 
ecree include orders passed 

under Rr 39 (l) and 43 (3) but not 

39 ( 1 ) 

and 43 (3) are not in question in the 
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present case. Turning to the definition 
of ‘decree” in S. 2, Civil P. C., it ie 
stated to bo 

“the formal CApression of an adjudication which, 

=50 far as regards the Court expressing it, con- 
clusively determines the rights of the parties 
with regard to all or any of the matters in con- 
troversy in the suit and may be cither prelimi- 
nary or final.” 

Therefore to be a decree within this 
definition, the determination must bo 
made by a Court, must conclusively 
determine the rights of the parties with 
^regard to all or any of the matters in 
controversy and must be in a suit. 
jThere is, in my opinion, nothing to show 
(that an application under S. d, Act 1 of 
1917, is a suit. Under the Code of Civil 
Procedure decrees are appealable: first 
appeals lie under S. 9G and second ap- 
peals under S. 100. Certain orders are 
also made appealable by S. 101 (l) and 
liy S. ‘17 orders in execution between the 
parties are to be deemed decrees for pur- 
poses of api)eal. Thus it will be seen 
that unless there is a decree, there is no 
second appeal under the Code of Civil 
Procedure. No doubt S. 4 (2), Act 1 of 
1917, talks about the Court “decreeing 
ejectment against any person ” and 
S. 4 (3), of an appeal, “against a decree 
or order under sub-S. (2)” but if we 
adopt the appellants’ reasoning that 
there is a difi'erence in procedure, namely, 
that, if the order is one dismissing the 
application for ejectment, a second ap- 
peal lies to the High Court, but does 
not lie from an order granting the ap- 
plication, then we might equally intro- 
duce the same distinction into the words 
and say that it is only an ejectment 
order which is a decree and hence the 
words “decreeing” and “decree” will not 
avail to bring an order refusing the ap- 
plication under the definition of a 
‘decree.” It would certainly bo ano- 
malous that there should be a second 
appeal to the High Court by the unsuc- 
cessful applicant but that no second ap- 
peal lies to the High Court by the person 
who is ejected from the property. In 
my opinion the application is not a suit 
and the order refusing it is not a decree. 
Therefore I must dismiss the appeal as 
[ hold it does not lie. The respondents 
Kvill have their costs. 

p.r.S./k.s,- Appeal dismissed. 
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Pandalai, J. 

Viriijala J aganatha Bao — Appellant. 

V. 

Viriyala Naraya7iamurthy — Respon- 
dent. 

Second Appeal No. 149 of 1930, De- 
cided on 25th April 1933, against order 
of Sub-Judge, Cocanda, D/- 21st Jan- 
uary 1930. 

Limitation Act (1908), Art. 182 (5) — Ap- 
plication for execution against minor judg* 
ment-debtor inpleading guardian with bona 
fide belief that he was living — Applica- 
tion gives fresh starting point of limitation 
though guardian is found to be dead before 
application — Decree — Execution. 

An application for execution against a minor 
judgment-debtor mentioning therein as his 
guardian, the person who had been appointed 
and wa?: acting af? guardian but who happened 
to have died before the date of the application 
in bona fide belief that he was living, is sufficient 
to furnish a fresh starting point for limitation, 
for a further application; A J<Ii 1931 Lali G36 
and AI B 1921 PatSS3, Bel on; 17 MadlS, Ref, 

[P 696 0 21 

KasUiri Seshagiri Bao — for Appel- 
lant. 

V, Govindarajachari and* K, V. Sri- 
nivasachari — for Respondent. 

Judgment. — The sole point in this 
appeal is one on which it appears there 
is no direct decision of this Court, and 
it is, whether an application for execu- 
tion agailist a minor judgment-debtor 
mentioning therein as bis guardian the 
person who had been appointed and was) 
acting as guardian but who happened to 
have died before the date of the ap- 
plication, is oris not sufficient to fur- 
nish a fresh starting point for limitation' 
for a further application. The question 
has been directly decided in the Lahore 
and Patna High Courts, by Ghulam 
Hussain v. Narain Singhs A. I. B, 1931 
La/i.’636, and Puran Mull v. Dulva (l) 
respectively, in’ the 'affirmative. I am 
content to say that I agree with tha 
view of those High Courts and adopt it. 
There is also a decision of our Court in 
Sarnia Pillai v. ^Chockalinga Cheiiiar 
(2), which shows that this view is right. 
In that case it was held that an ap- 
plication for execution against a indg- 
ment-debtor who happened to have died 
before the date of the application bona 
fide made in the belief that he was 
still alive, was a step in aid of execu- 
tion; in other words, will furnish a, 
starting point for limita tion for a furj 

1. A I iri921 Pat 333=72 I G 1009. 

2. U691) 17 Mad 76=4 M L J 8. 
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ther application. If that is the case in 
respect of the judgment-debtor himself, 
much more so is it in a case where it is 
not the judgment-debtor that is dead 
but bis guardian in respect of whom 
there is no such procedure known to 
^w as adding a legal representative. 
Nvhat is required to be done is, when 
the applicant comes to know of it, that 
he should take steps to furnish the 
minor judgment-debtor with a fresh 
guardian. But the appellant’s learned 
advocate relied upon O. 32, E. 5 (2), 
Civil P. 0., and urged that a petition 
against a minor without a proper guar- 
dian, which means a living guardian, is 
not one made in accordance with law. 
He is hero confusing two matters. It 
IS the case that an order passed against 
a minor without a guardian properly 
appointed can be discharged under that 
rule, but the point hers is whether the 
petition is sufficient for the purpose of 
limitation to aflford a fresh starting 
point, and on that point O. 32, E. 5 is of 
no assistance whatever. 

The learned advocate raised another 
point, that it had not been established 
that the petitioner acted bona fide in 

ling the particular petition in this 
case, namely the fourth execution peti- 
lon, mentioning a dead man as the 
guardian. On that point it is perfectly 
clear that the petitioner decree-holder 
was perfectly bona fide as it is impossi- 
ble to assume that anyone would be so 
foolish as to file a petition against a 
minor knowing that the guardian on 
the record was dead but still adding his 
name as such. The appeal fails and is 
dismissed with costs. 

r.K.S./K.S. Appeal dismissed. 
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V. E.A. Annamalai Chettiar and an- 
other Defendants — Petitioners. 


^'^‘•^(^malai Chettiar an 
Plaintifia Opposite Parties. 

Civil Eevn. Petn. No. 1256 of 193C 

Decided on 12th April 1933, against de 

oree of Sub-Judge. Devakottai, D/- 31 b 
January 1930. ® 

Civil P. C. (1908), S 11^ CL ^ 

Para Id Irv andi Sch. 2 

f ’ r \ absence of objection h 

party Court is not bound suo molu to remi 
av/ard under para. 14-High Court will “o 

interfere in revision with decree passed oi 
award as made. 

In the absence of any objection to an award 


by the party, the C-ourt is not bound to scruti- 
nize the terms of the award, and satisfy 
before passing It? decree, that it disposes of all 
the rnatters referred to arbitration; and if the 
award does not so dispose of them, the Court is 

not bound suo motn to remit the award under 

para. 14. The Court has jurisdiction to pass a 
decree in terms of the award as made by the 
arbitrator, and the High Court cannot interfere 
in revision with such decree as no question of 
jurisdiction is involved: Case law referred. 

[P GOS C 2; p GJ9 C 1] 

^ M. Patanjali Sastriar — for Peti- 
tioners. 

T, M. Krishnaswami Ayyar and T. D, 
^rinivasachariai for Eespondents, 

Judgment.^ The parties are Nattu- 
kottaiChetties and originally formed a 
joint Hindu family. The plaintilis sued 
lor partition and division of the assets 
shown in Schs. A to D of the plaint. 
Issues were framed and a reference was 
nen made to a single arbitrator, who 
was entrusted with the duty of dividin<» 

the property. The arbitrator submitted 

bis award on 3rd January 1930. On the 
7th the Court allowed until the 17th for 
objections and then further uniil the 
24th. On that date it was stated that 
the plaintitts did not wish to file any 
objections while further time until the 
31st was allowed to defendant 2. On 
the 31st further time was applied for on 
his behalf, but the Court passed a de- 
cree in terms of the award. The peti- 
tioners before me are defendant 2 and 
his son, defendant 3. They object that 
the award failed to dispose of certain 
matters referred ^ to the arbitrator, 
och. A relates to sites and buildings and 
these it is said had been left undivided. 
Item 1, Sch. B comprises certain lands^ 
and the aroitrator did not himself divide 
these but nominated two p^ersons whom 
he instructed to divide these lands into 
two portions and send the lists to th& 
Court, which was to assign one share to 
the plaintiffs and one to the, defendants. 

In point of fact this was not carried out.. 
Item 2 of Sch. B consisted of a building 
which was to be divided into two halves, 
eastirn and western, and assigned by lot, 
the re^cipient of the eastern half to pay 
Es. 2o0 to the recipient of the western 
half. In these respects the partition 
was left incomplete. Nevertheless a de- 
cree was passed in terms of the award 
I am asked to hold that the learned- 
bubordinate Judge was wrong in passin^^ 
a decree having regard to the condition 
in which the arbitrator left the matter, 
and that it was incumbent upon him tc 
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remit the award to the arbitrator as 
containing certain naattors left undeter- 
mined. 

The question arises in what circum- 
stances, if any, can this Court interfere 
in revision with a decree based upon an 
award. No authority is really needed 
for the view that the decree of the Court 
must disclose some such excess or defect 
of jurisdiction, or irregularity in the 
exercise of its jurisdiction, as will satisfy 
the terms of S. 115, Civil P. C. It is 
only necessary to have recourse to case- 
law in so far as it applies this section to 
the special case of decrees passed upon 
awards. In Ghulam Khaii v. Muhavimad 
Hassan (l), the primary question which 
arose was whether an appeal lay from 
the decree recording an award and it was 
answered by the Judicial Committee in 
the negative. The High Court, in com- 
ing to the same conclusion, had allowed 
an application for revision, but their 
Lordships were inclined to agree' with 
the view of Clark, J., in Jhanghi Ravi v. 
Pudho Bai (2) that in the ’case of an 
award revision would be more objection- 
able than an appeal,*’ because if an ap- 
plication in revision were admissible the 
finality of any award would-be open to 
question. They point out that the award 
had been made and, whatever its cor- 
rectness, having been duly made and not 
having been corrected or modified, and 
the application to set it aside having 
been refused, the Subordinate Judge had 
no option but to pronounce a decree in 
accordance with it. 

“The Subordinate Judge does not appear to 
have exercised a jurisdiction not vested in him 
by law or to have failed to exercise the jurisdic- 
tion so vested or to have acted in the exercise of 
his jurisdiction illegally or with material irregu- 
larity. Ho appears to have followed etriotly the 
course proscribed by the Code.” 

This Court was guided by the prin- 
ciples thus laid down in Batcha Sahib v. 
Abdul Gunny (3), remarking: 

“If it wore quite clear that the learned Judge 
has exercised discretion wrongly in this case, wo 
might be prepared to take the strong stop of in- 
terfering in revision, but the general policy of 
the legislature is clear that in these matters the 

judgment in accordance with an award should 
bo final.” 

I have not been shown any* case in 
which interference took place where the 
objection regarding jurisdiction was not 

1. (1902) 20 Cal 107=20 I A 51=8 Sar~~IS 
(PC). 

2. (1001) 81 P R 1001. 

3. AIR 1011 Mad 675=21 I C 308=38 Mad 256, 


clearly established. Raja Har Narain 
Singh v. Bhagioant Kuar (4) was a case 
under the old Code and the Judicial 
Committee held that the award, having 
been delivered four days out of time, was 
invalid and therefore without jurisdic- 
tion. It may be observed that S. 521 of 
the old Code of 1882, which contained 
the words and no award shall bo valid 
unless made within the period allowed 
by the Court,” has not been reproduced 
verbatim in para. 15, Sch. 2 of the pre- 
sent Code, with the result that this de- 
cision of the Privy Council is probably 
no longer good law: see Shih Kristo Daw 
(t Co. V. Saiish Chandra Dull (5). How- 
ever that may 'be, the Privy Council 
case clearly proceeded upon the footing 
of jurisdiction. The same may be said 
of M, Appayya v. Y. Venkatasiuami (6), 
where Spencer, J., hold that an award 
signed by two out of three arbitrators 
was invalid. In Ramasioavii Chettiar 
V. Venkatarama Ayyar (7), Wallace and 
Madhavan Nair, JJ., before interfer- 
ing with the decree embodying an 
award, very carefully considered the 
question of jurisdiction, arguing that if 
the arbitrators’ award was beyond their 
jurisdiction then obviously the decree 
which embodied it also was without 
jurisdiction. I think too that the learned 
Judges who decided Sukhamal Bansidhar 
V. Buhulal Kedia & Co. (8), held this 
matter in view although the circum- 
stances were peculiar and neither party 
seems to have been interested to object 
to the revision of the decree. Now ini 
the present case I am unable to see tbatl 
any question of jurisdiction is involved.! 
It cannot be said that the arbitrator ex- 
ceeded his powers, except perhaps in sol 
far as his award delegated to others the 
ascertainment and division of the lands 
comprising item 1, Sch. B; and since 
this was not carried out there was in 
fact no exercise of powers by persons not 
authorized by the reference to arbitra- 
tion. What happened was that the ar- 
bitrator left undone certain work which 
ho should have completed. If the peti- 
tioners desired to take exception to the 
award on the score of its completeness, 
they had an opportunity to do so before 
the decree was passed. There is not 


4. (1891) 18 All 800=18 I A 55=0 Sar U (P C). 

6. (1912) 89 Cal 822=18 I C 69. 

6. AIR 1919 Mad 877=47 I C 697, 

7. AIR 1926 Mad 201=91 I G 745. 

8. AIR 1920 All 258=59 I C 76=42 All 625, 



1933 


even a suggestion made here that they 
V!ete prevented by any sufficient cause 
rom so doing. In a similar case Earn 
Ehajan Pancley Y. Udit Pandey (9) it 

was sld to be the duty of an objector 

to get the award remitted under para. 14, 

m! ; • ■ .. <=1^0 position 

that in the absence of any objection the 

Oourt was bound to scrutinize the terms 

of the award and satisfy itself, before 

passing Its decree, that it disposed of all 

the matters referred to arbitration; and 

II 1 id not so dispose of them, was 

bound suo motu to remit the award 

under para. 14. This is what the peti- 

® jurisdiction to 

because it turns out that the award did 
no completely divide the property. 
They must take the award with all its 
defects now that the opportunity affor- 

b? o'^iecfcing to it has gone 

nf^fi, learned advocate complains 

of the difficulties created by the decree 

“ay well be 

^at It does create difficulties. But the 

Srv petitioners 

^tuaf put themselves into an awkward 
situation will not give this Court juris- 

die ion and power to extricate them 

Wi ^ 4 - 1 ^ otherwise possess, 

wnat they are virtually asking for is a 

lurther opportunity to object to the 

award after letting slip the opportunity 

provided for them in the trial Court 

The civil revision petition is dismissed 

‘With costs. 

_Petition dismissed. 
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‘o her after last pay- 

merit till date of death. 

Id its origin, the right of a widow for maiu- 

tenance IS one_ which accrues from day to day 

entitled to be pairt her necessary expenses as and 
when they arise. Hence the heirs of a Hindu 
widow, m whose favour the head of the hus- 


9. (1913) 19 I C 405. 
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Pandalai, J. 

Second Appeal No. 837 of 1931 De 
S S„h”j, S'* •B.iit dec”o, 

No.®i06$'jlr30. ''“'* “> S- 

payable to widow for privious 

tain date-On death of widow Sre .ucb 

date, her heirs are entitled to recover pro^^ 


. “ — u piiriicuiar aate m 

each year for toe previous year, can, if she dies 

on an interrnediate date, recover the proportion- 

payment till the 
“ [p 099 G 2; SP 7C0 G 2] 

(bl 1 ransfer of Property Act (1S82), S. 36 

"J applicable only as 

between transferor and transferee of bena- 

persoifc*^”*’"* between principal 

onTv contained in S. 36 is applicable 

benefit *7 “ transferor and transferee of the 

uo*' between the 

payment 

(o), Hindu Law— Maintenance— Law to hi 

science equity and good con- 

Primarily, the law to ba applied to a nf 
maintenance under Hindu law is not the Lc- 
hsh Gommon law. but the Hindu law audit 
there is no specific rule in that law ’ on thl 
question, the rule of justice, equity and good 
conscience should be applied. [p 700 C 2] 

OKI- *1*."^'* Law— Maintenance— Widow — 
Obligation to maintain widow is depei^^dlnt 

bv .‘*^*'*? P*-°P®'‘y of her husband whether 

obligation to maintain a widow is denen- 

band the property of her deceased hus- 

band by inheritance or survivorshin and ti. 

r 'yJiose share is t^kei on 

bis death by the other branches irLtiHed? I 

rnaintainod by them after his death ^ and tV® 

right is enforceable against the whole familv and 

not only against the branch which took bv snr 

vivorship his undivided share ; 35 ilfad m 

jr V A^- . . tP 700 G 2] 

A. Y. Adiga— for Appellants. 

B. 6ttaram Eao— for Eespondents ' 

• question in the case 

IS whether the heirs of a Hindu widow, 

in whose favour the head of her hus- 
band s family has executed an agree- 
mentcharging specific family property to 
pay her maintenance at a certain rate 
on a particular date in each year for the 
previous year, can. if she dies on an in- 
termediate date, recover the proportion 

ate amount due after the last payment 

till the d&te of her death. 

dispute. The 
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lakshmi’a husband and father-in-law, 
the father of plaintiOa as the elder sur- 
viving brother and head of the family 
executed in her favour a registered ag- 
reenaent, Ex. B, charging some of the 
family properties agreeing to pay her 
for each year from 1st Chaitrai Sudha 
(about 25feh March) of 1870 mainten- 
ance at Rs. ^)8 and 21 muras of rice per 
year, the payments to begin on Ist 
Chaitrai Sudha (about 2-jth March) 1371 
and on default of punctual payment to 
pay interest at 12 per cent on the money 
and customary interest in kind on the 
rice. In 1875 the plaintitT’s and defen- 
dant I’s branches partitioned the family 
property including the properties charged 
for Mahalakshmi’fl maintenance and the 
deed stipulated that defendant I’s 
branch would pay their half share of 
the maintenance to the plaintiff’s father 
who w^as to pay the whole maintenance 
over to Mahalakshmi. Mabalakshmi 
died on 2nd March 1917, the due date as 
per the agreement for payment of that 
year’s maintenance being 23rd March 
1917. Her heirs on her death were 
the plaintiffs and the father of defen- 
dants 2 and 3 who are nearer by one 
degree to her husband than defendant 1. 
The suit was brought by plaintiffs as 
lier heirs for recovery for themselves 
and defendants 2 and 3 from the pro- 
perties charged in the possession of de- 
fendant 1 one-half of the proportionate 
amount of maintenance due for the year 
ending 23rd March 1917, less the 21 days 
before Mahalakshmi’s death. The lower 
Courts have held that the whole year’s 
maintenance fell duo after Maha- 
lakshmi’s death, that the claim is not 
apportionable from day to day and that 
the plaintiffs have no cause of action. 
The suit was accordingly dismissed. 
Hence this appeal by the plaintiffs. 

No Indian authority applicable either 
way has been referred to in the judg- 
ment of the Courts below or in the argu- 
ments before mo. Apparently the lower 
Courts rely, as the respondents’ learned 
advocate wants mo to rely, on the old 
Common law doctrine that except in the 
case of interest on money lent an entire 
contract is not apportionable either as 
bo time or partial performance. (Story 
on Equity, Ss. 170 .to 175, 3rd English 
Edition.) In England this doctrine was 
all but entirely abolished by the Appor- 
tionment Act of Ej 70, Vic. 33 and 31 
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Ch. 35, (Ohitty’s Statutes, Edn. 6, Vol. 1 
p. 393). In India the statutory provi- 
sion contained in S. 36, T. P. Act, is 
applicable only as between transferor 
and transferee of the benefit of the pay- 
ment and not as between the person li-! 
able for and the person entitled to the 
payment. S. 340 (2), Succession Act, 
applies to wills only. There is no sta- 
tutory provision in India applicable to 
the case and the question is whether the 
old Common law rule is to be applied to 
maintenance due under the Hindu law 
and even if generally not to be so ap- 
plied whether, there being an express 
contract Ex. B making the maintenance 
payable on a certain date in the year, 
the rule should be applied to this case. 

My first observation is that primarily 
the law to be applied to the case is not 
the English Common law, but the Hindu 
law and if there is no specific rule inj 
that law on the question the rule of 
justice, equity and good conscience ; 

S. 16, Civil Courts Act, 1873. According 
to Hindu law, the obligation to main- 
tain widows is dependent on taking the 
property of the deceased by inheritance 
or survivorship : Mayne, S. 451, citing 
the Smriti Chandrika, xi-l, S. 34. 
Mahalakshmi being the widow of a co- 
parcener whose share was taken on his 
death, by the other branches was en- 
titled to be maintained by them after- 
his death and this right was enforceable! 
as indeed Ex. B recognizes against the 
whole family and not only against the 
branch which took by survivorship bisl 
undivided share : T. Sulhckrayulu Cheity] 
V. Kavialavalli Thayaravima (l). The 
right is traceable to the property out of 
which in her husband’s life-time she 
would be maintained and on which her 
maintenance was and remained a charge. 
In its origin therefore the right is one 
which accrues from day to day during 
the life-time of the wife or widow who 
is entitled to be paid her necessary ex 
penses as and when they arise. It is not 
one depending on any contract for whose 
performance a due date is previously 
agreed on. That being so, it is clear to 
mo that if there were no such express 
contract as is found in Ex. B, fixing a 
particular date for the payment of each 
year’s maintenance, the respondents 
contention that Mahalakshmi coulfi 
demand maintenance for the incouE 

i7(l9Tir35 Mad 1X7=10 I “C 347. 
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plete period of 11 odd months during 
which she lived after receiving the last 
payment V70uld he unfounded. 

This being the nature of the right, 
I think, the fixing of a date for the an- 
nual payment had not and was not in- 
tended to have the effect of altering the 
nature of the right by cutting it down 
to an annual payment for every comple- 
ted year of existence. The date was 
fixed for convenience both for those who 

paid and for the widow who was to re- 
ceive. 

I therefore think that the view of the 
lower Courts was erroneous and that the 
appellants as heirs of Mahalakshmi are 

• j ill arrears till her death and 
interest thereon as per Ex. B till date of 

plaint and interest at 6 per cent from 
date of plaint. The decree of the lower 
Courts is set aside. Though it was a“. 
reed by .the parties that second class 
Gazette rates should be adopted for va 
luing the rice the District Munsif has 
not recorded a finding what that rate is. 
It IS therefore impossible now to pass a 

f back to 

the District Mnnsif with the direction 

accordance 

have his costs in this Court and in the 
.^wer appellate Court. The District 
Munsif will provide for the costs hither- 
to incurred and hereafter to be incurred 
in his Court in the revised decree. 
p.R.S./k.s. Order accordingly. 


empts assessec only from income-tax. It doe.? 
not extend to super-tax. [P 702 C 1 ; p 703 C 1] 

R. Resava Ay yang a) for Assessee. 

. Patan^ali Sastri — for Commis- 
sioner of Income-tax. 
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Special Bench 

Beasley, C. J., Counish and 
Bardswell, JJ. 

A. C. T. Nachiappa GheUia 7 — Peti 
tioner— Assessee. 

-SZir/paTt;:^ Madras 

Janua^ry^gb^.^^ 

i ^O-^vern- 

ment (Central Revere,) Vi 
October 1929 r*..., ' 12th 

■under S. 60 deal India can 

lax — But notificai-in **]^®nie-tax and super* 

October 1929 deals <lated 12 th 

notification, dea^*with*Tn’?®“‘ *>y 

tax : but it C uoruLeS^'fnU 

Government of India cannot ^fxemnt'^ 

rate or otherwise modify income ^duce in 
super-tax alone. The Goyern^ent o? 
Notification No. !21, dated I2th October i929“ex^ 


Scaslsy f C, J. The petitioner 
Manager of a Hindu undivided 

carrying on banking business at 

pun in the Ramnad District and °at 
Minhla and Sitkwin in Burma. Up to 
December 1928 he had been a partner 

^'tA‘ l^-Tuthukaruppan 

Chettiar Karaikudi, in a firm known as 

C. T. A. M. Minhla ” and in another 
firm known as C. T. A. S. M. Sitkwin,” 
but in December 1928 these two partner- 
ships were dissolved and the petitioner 
and his former partner started inde- 
pendent concerns of their own in both 
those places. A question arose as to 
whether the partners were successors in 
respect of these concerns to the busines- 
ses formerly carried on at those places 
by the before mentioned partnerships. 
After an appeal, 'the Commissioner of 
Income-tax, Burma, held that no suc- 
cession had taken place. In the mean- 
time the Income-tax OflScer, Karaikudi 
had made an additional assessment on 
the petitioner under S. 34 including in 
his assessment his share of the profits of 
the firms on the footing that a succes- 
sion had taken place and he levied both 

income-tax and super-tax. On appeal 

to the Assistant Commissioner, in view 
o the decision of the Commissioner of 
of Income-tax, Burma, the petitioner’s 
assessment to income-tax was cancelled 
but his assessment to super-tax was up- 
nel(h On an application under S. 33 to 

for oa^“i of Income-tax, Madras, 

for cancellation of the assessment to 

super-tax the Commissioner of Income- 
tax declined to cancel the assessment. 
The petitioner s claim that the assess- 
ment to super-tax must be cancelled is 
based upon Government of India Notifi 
cation. Finance Department (Central 
Revenues) No. 21, dated 12th October 
1929, which it is contended exempts the 
assessee not only from liability to pav 
income-tax in respect of the profits and 
gains, the subject of this reference but 
also to super-tax thereon. The question 
for our consideration is : ^ 

“ Whether upon the facts of this case the as- 
se=SM is liable to be assessed to snper-tax upon 
^e income exempted by GovernmLt of India 
Notification Finance Department (Central 
Revenues) No. 21, dated I2th October 1929 


Nachiappa V. OoMMR., INCOME-TAX (SB) (Beaslev, G. J.) 193S 


702 Madraa 

The Governmont of India Notification 
referred to reads as follows ; 

“ In exercise of the powers conferred by S. 60, 
Indian Income-tax Act, 1922 (11 of 1922) the 
Oovornor-Gcneral in Council is pleased to direct 
that no income-tax shall bo payable by an asses- 
aee in respect of such part of the profits or gains 
of a firm which has discontinued its business, 
profession or vocation as is proportionate to his 
share in the firm at the time of such disconti- 
nuance if tax has at any time been charged on 
such business, profession or vocation under the 
Indian Income-tax Act 1913 (7 of 1918), or if an 
assessment has been made on the firm in respect 
of such profits or gains under sub-S. (1), S. 25, 
Income-tax Act 1922 (11 of 1922) : Provided 
that such part of the profits or gains shall be 
included in computing the total income of the 
assessee.” 

It is contended on behalf of the asses- 
ses that the words ' income-tax ” in the 
notification comprise income-tax and 
super-tax, that S. 60 refers to “ income- 
tax ” and that even if the Government 
of India intended to apply the notifica- 
tion only to income-tax to the exclusion 
of super-tax it would be ultra vires be- 
cause S. 63, Indian Income-tax Act, 
which excepts certain sections of the 
Act from application to the charge, as- 
sessment, collection and recovery of 
supor-tax, does not except S. 60. It is 
further contended that throughout the 
Act the words income-tax ” mean both 
income-tax and supor-tax. With regard 
to the contentions that by reason of 
S. 58 of the Aettho Governmont of India 
in issuing a notification under 3. 60 
havo no power to exclude super-tax, in 
my opinion, there is no real substance in 
that contention. It is quite true that 
under S. 60 the Government of India 
can, by notification, deal with income- 
tax and super-tax, but it does not neces- 
sarily follow that the Government of 
India cannot exempt, reduce in rate or 
otherwise modify income-tax alone or 
super. tax alone. What has to be con- 
sidered hero is what really was intended 
by the notification. Taking the words 

income-tax ” by themselves without 
any consideration of the reasons which 
raako such a notification necessary, I 
agree with the assessees’ contention 
that ordinarily the words “ incomo-tax” 
should be taken to include super-tax as 
well. But Mr. Patanjali Sastri on be- 
half of the Income. tax Commissioner 
argues that under the Indian Income-tax 
Act of 1918 the basis of assessment was 
the income of the year of assessment and 
that since of course it could not be really 


known until the end of tho year what 
that income was, a provisional assess- 
ment was made and adjustment was 
made later when the actual income was 
known and then a final assessment was 
made. 

In 1922 the basis was altered and as- 
sessment made on the income of the 
previous year, but by S. 68 of the Act 
which is now no longer in operation the 
old basis o-f assessment was kept alive 
for one year. This resulted in a double 
assessment. When the adjustment sys- 
tem was abandoned on the passing of 
the Act of 1922, it was agreed that one 
final adjustment should be made in the 
year 1922-23 ; and both a final assess- 
ment or adjustment under the old sys- 
tem (retained, as before mentioned, for 
one year under 3. 68) and an assessment 
under the new system was made on the 
income of the year 1921-22. This re- 
sulted in the assessments which had 
been a year behind (so far as final’assesa- 
ments were concerned) being brought up 
abreast of the income again. Since that 
is the position, it is clear that provision 
had to be made as regards the assess- 
ment of business, profession or vocation 
on which tax was at any time charged 
under the provisions of the Income-tax 
Act of 1918 and which wore or might be 
discontinued. These are provided for in 
3. 26 (3). Super-tax has always been in 
a different position because ever since it 
was imposed in 1917-18, it has always 
been assessed on tho previous year’s in- 
come and so was always a year behind- 
hand and not abreast of income. The 
effect therefore of 3. 25 (3) is that in the 
case of income-tax the business, profes- 
sion or vocation which is discontinued 
has been assessed for the number of 
yoars of its existence. If it has been in 
existence for 10 years, it has been as- 
sessed in respect of the income of those 
10 years. But with regard to super- 
tax, as it has always been a year behind- 
hand, it has only been assessed^'^on nine 
years’ income. Hence it is that a dis- 
tinction is drawn by the income-tax 
authorities between the two taxes and 
the argument addressed to us that the 
notification does not cover both. What 
then is the necessity for the notification? 
S. 25 (3) leaves in an unsatisfactory 
position an assessee who is a member o 
an undivided Hindu family in respect o 
the profits and gains which he receives 
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So^Sl an'd sT-S 

1 . 1 . inapplicable wher^ 

dif has been brought to sale— But ere- 

fo nm tosaleis entitled 

u>'-der S. 51 as 

arter paying costs. «iion 

whtef f entirely with property 

broufht the r'^’" '’bo 

incurred fo^ brinWn;, 
t^he debts of insolvent to sale under S ^) 2 -'’hnf 

he can do so under S. 51 , as "Lnofit ” "unde 

b. 51 taaans net realization in execution aft!r 

Swami Ayi/ar and G. V 
Mahadeva Aytjar—for Appellants. 

1 . 6. Anantaraman-lov Respondent. 
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as such member of any firm which have 
been assessed to income-tax as are pro- 
portionate to his share in the firm. It 

o .**’^*‘- notwithstanding 

S. 25 (3), S. 14 (2) (b) might still render 
such profits and gains liable to income- 
tax since S. 14 (2) (b) deals with the 
profits and gains of a firm which have 
been assessed to income-tax and, since 
It might have been contended by the 
meomo-tax authorities that as the firm 
Q assessment by reason of 

o. ^0 (6) and the assessee will on that 

wiS^fK^*" to bring himself 

within the provisions of S. 14 (‘>) (h) 

the notification was made necessary in 

protect such an assesses. 

This explanation, in my opinion, is 

the correct one, and it is clear that it is 

ntended by the notification to put the 

assessee in the same position as regards 

ZTn S^y^) fcbe asses- 

see in b. ..o (31 ; and in my view neither 

an assessee in S. 25 (3) nor the assessee 

here 13 ent tied to claim that the Toti 

fication extends to super-tax as well as 

Ithinni*'-" J coSrld in 

cSinn to tbe notifi° 

‘‘ ProWde‘/^h follows : 

gains shall be includes*; profits or 

iucome of the assesses.” ° total of 

that here by the assessee 

for the ioolt^ded 

tor the purpose of arriving at the appro 

priate rate of income-tax. I caLot 390 

why the proviso is limited merely to 

SlZT’L :V'^“ 

wb=lb„ tb, i, s«ffl„irnc*Z”ki 

^r7iisJif J . I agree. 
ardswell^ J . J agree. 

^•S. K.s. Questi07i ansxoered. 
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T r Q/. • J. 

T. L. S,oam.nuha. ^ran.-Appell.nt, 

E.wn1jnf - 

95 of 199Q 'n 

cided on 8fch March 19^^ orro* i. * ^Q- 
late order of Diet Jndcfo appel. 

D/. lUb OoLrr 1928 ® ' 


Ch'Lr °". Dop.™: 

Jn?, ut g 

terim Receiver Ro ra iQ- 

c^ii-XibSr -tr 

Jrif Ob-Ub 

August 1926 Q^^™^.o^tha s decree. In 
vency petitions were insol- 

krisbna, the iudgmen WebtS'^ Go^^‘^■ 
krishna was adinrirt^q • “eocor. Gopala- 

1927. Both Swamfnathr^TfV° 

Eeceiver then aTplLd foT ° 

the sale proceS rn‘°'^ Payment of 

Judge ordered the paym^r?#- 
amount to the Official 
appeal it was held that 
not entitled to the saL 
he entitled to a first 

to the costs incurred hv I’egard 

the property “rsaje Tn “ 

it is not contended that heTs"eS?iSed?‘ 

the sale proceeds • but if ; to 

that he is entitled’ to a first 

the debts to sale TL^T l^^’l°gin^ 

Judge held that S 52 

the property of a ““l^ 

execution but which E*°*^ attached in 

and that as this wa3^tL°°* 

nnder which tha °°ly section 

the appellant could recover 
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fcho charges for bringing the property to 
sale he could not be allowed those 
charges. lie admits that it is illogical 
that while a creditor who has taken out 
execution but has nob brought the pro- 
perty to sale is entitled to a charge for 
the costs of his suit and of theexecution, 
a creditor who has taken out execution 
and has brought the property to sale 
should not bo entitled to anything. He 
says: 

“But the wording of S. 52 is too clear to allow 
of an interpretation which would remove this 
.illogicality. “ 

\Yith regard to the case which be 
quotes, Lyon Lord k Co. v. Virbliandai 
Battancliand (l) decided by the Assistant 
Judicial Commissioner of Sind, that 
would not be an authority in this Court, 
and as a matter of f»ct the view taken 
in that case that S. 52 applies only to 
movable property has been dissented 
from in Haran Chandra Chakravarthi v. 
Joy Chand (2) and Sivaswami Odayar v. 
Subraviania Iyer (3). This however does 
not really touch one of the main points 
in question, viz.i whether S. 52 applies 
to property which has already been sold. 
It may be observed that the application 
to the Sub-Court by the Official Eeceiver 
was made before the sale but was refused 
on the strength oi the rulings in Lyon 
Lard k Co. v. Virbhandas^ A. I. E. 1924 
Sind 69, Ealla Ram v. Earn Labhaya, 
A. I. E. 1925 Lah 158 and Eamchandra 
Aiyar v. Sankara Ayyar (4). But in the 
case Sivaswami Odayar v. Subramania 
Iyer (3) quoted above, the opposite view 
was held that S. 52 would apply to an 
interim receiver. This is the latest 
authority, but it cannot be said perhaps 
that the point is decidedly settled. Any- 
how I do not see any escape from the 
conclusion that S. 52, which deals en- 
tirely with property which has not been 
brought to sale, is inapplicable to a case 
where the property has been brought to 
sale. But it is contended that S. 51 will 
cover the case. S. 51 says i 

“Where execution of a decree has issued 
against the property of a debtor no person shall 
be entitled to the benefit of the execution against 
the receiver except in respect of assets realized 
in the course of the execution by sale or other- 
wise lieforc the date of the admission of the 
petition.” _ 

1. A I R l‘J2i'Sind C)‘J=7G I^G 3S0. 

2. A I K 1929 Cal 521 = 123 I C 737 = 57 Cal 

' 122 , 

3. A I K 1032 Mad 95 = 13G I C 333 = 55 Mad 

31G. 

4. A I R 1S2G Mad 357=93 I 0 271. 


It is argued for the appellant that the 
word “benefit” here ‘means net realiza- 
tions after meeting the charges. This 
argument was put in another form before 
the learned District Judge, namely that 
if S. 52 is excluded, there is no other 
section under which the Court has power 
to direct the proceeds belonging to the 
debtor to be delivered to the receiver. 
With regard to this the learned Judge 
held that the effect of the provisions of 
the Act in general, and of S. 51 in par- 
ticular, was to vest such money in the 
Official Receiver on behalf of the general 
body of creditors. I agree that S. 51 
does vest the property which has been 
sold under such circumstances in the 
Official Receiver, but it appears to me a 
reasonable interpretation of the word 
“benefit” to hold that it is the net 
realization in execution after paying the 
costs. If that is so the balance will not 
belong to the Official Receiver and, in 
the absence of any clear provision to the 
contrary, it would be justifiable to award 
it to the decree-holder who has incurred 
the expenses of bringing the property tc 
sale. If S. 51 can be read so as to do 
justice bo the parties I think it is pre- 
ferable to read it in such a manner, 
seeing that S. 52 does not apply, rather 
than to put a construction upon it which 
is obviously unjust. 

I would therefore hold that under 
S.51 the appellant is entitled to a charge 
on the property sold for the expenses in- 
curred by him in bringing it to sale. 
The appeal is therefore allowed with 
costs throughout (one set) out of the 
estate. Appellant will recover costs of 

the suit and of execution. 

p.r.s/k.s. Appeal allowed. 

A. I. R. 1933 Madras 704 

Walsh, J. 

{Manathanath Kolongara VcetilAdanu 
hat) Gopalan Nan — Defendant— Appel- 
lant. 

V. 

Dist. Board of Malahai Plaintiff- 
Respondent. 

Second Appeal No. 13 of 1929, Deci- 
ded on 24th March 1933. against decree 
of Sub-Judge, Calicut, D/- 11th July 

1928. 

(a) Limitation— Toll contractor committing 

default— District Board exercising option ot 
re-sale— Sale postponed for want of bidders 
without consent of contractor— Subsequent 
re-sale and suit for loss incurred— Limita- 
tion runs from first date of re-sale and not 


1933 


Gopalan Nair V. Dist. Board, Malabar (Walsh, J.) Madras 705 

..I 1 _ 

which was brought on 12th November 

1024 was time-barred and dismissed it. 

On appeal the lower appellate Court held 

that the suit was in time and gave a de 

cree to the District Board. Against this 

decree the defendant has filed this an. 

peal. The question of limitation arises 

in this way. Under para. 6 of the con- 
ditions of lease, 

“if a kist be nofcpaid on or before the date fixed 

regarded as an arrear after 
that date and interest at 12 per cent per annum 
will be charged on it tor the actmi 

days of default; and the toll will be liabirtr' be 
reso d or conducted under amani sub4 m the 
Conditions mentioned in para. 3 ” 

Para 3 says that the farm will be re 

sold at the purchaser’s risk or conducted 
under amani. It says: ^ 

In Gitlior casG the doposit "shall r e -i. i 

and the purchaser will have no cU m to 1° 
cess that may be realized by the second 

will be held responsible fo/any dS that ^ 

result by such resale.” ^ ^ 

Para. 7 runs 

If a re-sale is ordered fho l 

his discretion, conduct the toll under^ 
permit the original purchaser to cooducUt dnr' 
mg the period between the order fnr fi! . 
of the farm and the confirmation of the Ls^ale^” 

Ife may be noted that para. 3 does not 
create a liability for deficit if the toll is 

ratalf "iuringthepe od 

ot amani. The suit was brought morA 

than three years after the first of tao. f j 
sale on 10th December 1921 hn. 
three years after the actual 

is. which iTtle corief datff" 
to reckon limitaS ^ 

It IS quite clear from paras. 6 and 7 

that once resale is ordfirAri fu i ^ 

any further benefit of fh’ ®®®®®ios 0 S 

«,Pt in so t«“1L 

for rMoL .-.VolLASr'?' “'J'f 

promiseo h.d pSl ^ “A t T 
owing to the aofault ot 

-a I thiot righSttYMt", '■.“a 
to the promisee to use hio a- ° 

. putting off the date of fb in 

Pino ot nJtS, luVo?gb"t“"‘ ?' ‘I"* 

was probably made in fb • J 

defendant 1 ."^ ?t is of 

lant that such a re-sale 1^°*^ 

ascertainment of damaano merely for 

affect the starf.’na ^ ® 'wiH not 

19 Halsbury p limitation. 

Ji p. b. 64 says, 


date of actual sale— Contract Act (1872) 
Ss. 39, 63 and 107. ^ * 

The defendant was a toll-gate contractor under 
the plaintiff District Board. He committed de- 
fault in payment and the Board exercised its op- 
tion of resale. As there were no bidders, the 
sale was postponed to some other date without 
the consent of defendant. The resale was held 
on the subsequent date and the Board sued for 
the loss occasioned by such resale: 

Held: that the Board had treated the contract 
as broken by ordering the resale, that S. 63 or 
^5. 107, Contract Act, had no application to the 
-case but that 3. 39 applied, and that limitation 
Tan from the date of resale and not from the date 
'Of the actual resale: Case lavj reviewed. 

[P 706 C 1, 2; P 703 Cl] 

Interest cannot be granted on 
equitable principles in absence of contract 
I^^l^ndant toll contractor stipulating to 
pay 12 per cent on arrears of kist, plaintiff 
iayng right to resale-Right of resale of 
toll exercised by plaintiff and suit for loss 

braTlowed resale-interest cannot 

In the absence of a contract interest cannot 
be granted on equitable principles. [p 703 0 1] 

There was a stipulation in a toll contract exe- 
cuted by the defendant to pay 12 per cent on 
the arrears of kist. Owing to default of defeu- 
dant plaintiff resold the toll and sued for the 
loss occasioned thereby with interest: 

Held: that plaintiff had the option either of 

bringing a suit for arrears of kist with interest 
12 per cent, or of re 5 ellin<y fha tr^^l „ ^^miesii 

dug thedefendant liable 

B. Sitarama i?ao— for Appellant. 

n. it. Packer and P. GbvindaMenon — 
■lor Eespondent. 

Judfiment.—Tlhe defendant in this ap- 
peal IS a toll-gate contractor. He had 
■rented a toll at Tamarasseri for 1921 22 

wr.r.i “I, 

■aH bA Moplah rebellion. In 

±4s. 3,300. The District Board of Mala 

Er2 000“‘'Tb®R“*f ^ remission of 
Es. 2,000. The Board exercised its op- 

on of resale which was held on 26th 

« ’"‘■ioh tbm s 

lO.h second sale was held on 

“.Ud°ra”o'’,ro,'S‘-2 79l^ 

® balance off^Rs txtUu • a 

«*;.he sHpnUted ^e”uT‘pV' tnT 

whi‘h"Zosrtr”:i.ra7 

tat, on IrW Con,, fonnd th.T tU'.Z 

1933 M/89 & 90 



70G Madras 


Gopalan Nair V. Dist. Board, Malabar (Walsh, J.) 1933 ; 


In tbe Hction for a breach of contract the 
cause of action is the breach. Accordingly such 
an action must be brought within six years of 
the breach; after the expiration of that period 
the action will be barred ^although damage may 
have accrued to the plaintiff within six years of 
action brought. In such an action it is not ne* 
fcs.'ar\ to prove actual damage, and special da~ 
mage is merely alleged as a measure of the da- 
mag*. • to bo recovered. The time is not extended 
by the fart tliat the broach bad not been dis- 
covered, or that d;M Kigc has not resulted until 
after tlie expi ration of .six years.” 

Ifc has to ho Motefl that this suit is one 
for damages. In JJalllcyw. FouUciicr (l) 
'vs’here ceitain ^vhoab dolivercd was use- 
less and coDSCQuent ly the ])iofit which 
might have arisen fiom tlio land on 
wliich it was sown was lost it was held 
that the cause of action arose at the de- 
livery of the wheat. Abhot. C, J., ob- 
served : 

I he plaiutiff in this case might, as soon as bo 
knew of the defective cjuality of the wheat, or 
at any time w ithin tbe .‘‘ix years, have sued out a 
writ, and ba\e thus obtained an effecient remedy 
agaimsl tbe defendant; it is by bis own negli- 
gence that be is deprived of bis remedv, and "’he 
has no right to complain.” 


Ho savs also: 

“It would be extremely dangerous to require 
in every i)arliciilar case, the precise period of 
time when the damage liist came to the know- 
ledge of the plaintiff, and in many instances it 
would deprive the party of the benefit which the 
legislature intended to confer upon him.” 


The learned Subordinate Judge has 
held that S. 107, Contract Act, which 
has been wrongly printed in the judg- 
ment as Art. 107, Lini. Act, applies to a 
case like tlie present and that the Dis- 
trict Board had a reasonable tirae within 
which to hold the resale. But in Jamal 
V. ]\lo(>Ila Jhiwood Sons k Co. (2) it was 
laid down that S. 107 only applies to 
specific cases wliere a seller has a lien on 
goods or has stopped them in transitu. 
Their liOidships say: “This section fol- 
lows upon sections dealing with those 
suhjoct-nuittors.” I am quite clear that 
8. 39, Contract Act, applies to tho pre- 
sent case. It runs: 

“When ii parly to a contract has refused to per- 
forin, or disabled himself from pcrforiuiiig bis 
promise in cutirely, tbe promisee luav put an 
cn^ to the eontrari, uule.^s bo has siguilied, l>y 

words or conduct, bis acquie.-eouce in' its eouti- 
uuanco.” 


As pointed out above, tho notice of re- 
sale put an end to tho contract because 
thereafter tlio promisor could not con- 
duct tho toll or could only conduct it 
'i7Ti&'20) UiO E K GC8=8 288^ 

2. AIR 11)15 P 0 48=81 I C 1)1‘J=.13 i A G=43 
Cal 493 (P C). 


under the permission of the President of 
the District Board. Therefore there is 
no extension of the time for performance^ 
granted by the promisee in this case once^ 
the re- sale had been ordered. S. 63 does 
not therefore apply. In this connexion 
may be quoted Muthayya Maniagaran v.. 
Laklcu lieddiar (3), where it was held 
that S. 63, Contract Act, docs not en- 
title a promisee for his own purposes andj 
W'ithout the consent of the promisor toj 
extend the time for performance which; 
had been agreed to by the parties to the* 
contract; nor docs S. 55 enable him to* 
keep alive a broken contract in the hope' 

01 being able to recover heavier damages 
for its breach. Ayling, J., says: 

S. G3 deals only with couccssious on tbe part 
of the promisee advantageous to tho promisor 
and cannot be invoked to support an cxleusion of 
lime by tbo promisee for his ow'n benefit,” 

and says 

that S. 55 read with S. 2 (l) means nothing 
more than this ; on the promisor’s failure to per- 
form within tho contract tirae, tho promisor 
loses tho power to enforce tho contract, that is, 
to claim any advantage due to himself there- 
under. The promisee has tho option of enfor- 
cing it or not as it may suit him, and if he elects 
to enforce tho contract, ho can, under S. 78, 
obtain only such damages as naturally arose in 
tho usual course of things from the breach or 
the parties know, w'hen they made the contract, 
to bo likely to result, which cannot include any 
aggravation of damages caused by the promisee’s 
action or inaction subsequent to the breach,” 

No doubt, in the present case the 
delay in re-sale was advantageous to the 
defendant as there were no bidders at> 
the first sale and so the sale was ad- 
journed ; but that will not, I think, 
alter the principle (where the promisor 
has not consented to the course). To 
hold otherwise would lead to very great 
diiliculties, even though tho promisee 
may sincerely believe that he is doing 
his best for the promisor. In the natu- 
ral course of events, the longer the re« 
sale is deferred, the less would it fetch 
as tho period for collecting the toll be- 
comes shorter ; so that, oven if the pro- 
misee thought that a better price would 
he realised by adjourning a sale on ac- 
count of low bidding, it would be mani- 
festly unjust to allow him to substitute 
his own forecast, whi^r might after all 
prove to bo w’rong, for the consent ot 
tho promisor to such a course ; in any 
ovont, the course adopted has in the 
present case, seriously prejudiced the^ 
promisor subsequently in the n^at ter o f 
llTTliriOH'Mad 573=14 I 0 256=37 Mad 412^ 
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limitation if the view of limitation 
taken by the lower appellate Court is 
correct. It has been asked on behalf of 
the respondent, what would happen sup- 
posing the contract had been one for 
hve years and the default had occurred 
after two or three months, and after the 
notice of re-sale owing to no bidders ap- 

^aet, be 

>ears / The case is a highly hypothe- 
tical one because, as observed above 
tbe longer the sale is defeired the less 
ordinarily will it fetch, and if no pur- 
chaser be found for three years, it is 
very unlikely that any purchaser will be 
forthcoming at the end of that time; but 

rio promisor cannot be 

dedvls'^f ‘r® which he 

demes from limitation, and the pro- 

branch the other 

branch of the contract by suino for the 
contract money itself. " ^ 

The learned advocate for the respon- 

cultVh*^“^*^®‘^ the difli- 

the conr^r^"P'“^ "®Sards re-sale 

the contract is one of indemnity bv the 

t^'orTl’ ac! 

there was^th existence when 

forriimlf that there- 

o e limitation starts from that date. In 

^is connexion he quotes Seetana v. 

Nayayanamurthy ( 4 ). That was an 

vious case of indemnity where a mem- 

er of a joint Hindu family undertook 

to bear all the debts alleged to have 

been incurred by him for family nur 

poses and the other defendants were to’ 

ousTv ''°tha°c® them. Obvi. 

ously, the cause of action there onlv 

arose when those, who had been in^ 

demnified suffered damage by bein- cal.’ 

ed upon to pay the debts. S 124°r'nn 

ract Act, is the section which deat w?th 

therfir°^ ^ contract. Without damage 

Sction Tf that 

District ® that the 

su^o™ Zy S"? “? 

■ I lo ..olbot PersoVfo Wh?a°t°t. 

who entrusted tho person 

«bl9. Ho foiba to ™ 'i- 

Iho p„?„ 


t‘ J 5 Mad 615=57 Y0~9g^ 

5. A I B 1926 All 605=95 I C 913. ' 


entrusted the money had to pay a lar«e 
sum of money for interest to his credl- 
01 . it was held that under Art 83 
Dim. Act. a suit to enforce the indemnity 

or for damages resulting from the delay 

o^f th^ '3ate 

That sn^t r ’”^ 1 ''''^’’ time, 

ihat suit was for damfiges for breach of 

the contract and not for coropensatmn 

t7Jr^°r avoidance of the con- 

tiact. Certain remarks of Ashworth J 

are quoted which are as follows • 

after the breach. It mav be i-emaD er f 
that m such a case as this, though he could cot 
sue for sppcifio performance, he couH i 

treated the agreement as void under S 'is r '° 

tract Act. and sued for restom Ln r 
Bs. 5,000.” restoration of the 

These remarks are obiter. In Gonnln 

Atjyar v. Eamasvmmy Sastrigal (Q) ifc 

was held that in such a case if the 
plaintiff waited till the exf^iry of a rep 
sonable time, the defendants breach of 
conoract would give him a cause of ac 
tion whether the plaintiff himself paid 
the debts or not. and the question as to 
what IS a reasonable time is a question 

of fact. I do not consider that Seetanna. 

V. harayanamurthy (4), or Kedar Nath 

To fh"'" of any assistant 

to the respondents. ^Another case quoted 

for the respondent is Mancherj^ Bom 

V. Nttsserwanji Mancherji (7) 

That case also is different from the pre’ 

sent one because in that ease the monev 

remained with the defendant’s firm des 

med or the purchase of ornameuTs and 

the intention was that the money should 

not bo paid until the plaintiffs required 

demanded and it was Lid 

that the co^ntract was not broken until 
the plaintiffs demanded the money. 

It IS argued for the respondent that 

Jamal v. Moolla Daiuood Sons & Co (2) 
has no application to the present case as 
in that case there was only one contract 
while there are two here, that Muthayyi'a 
Mamagaran v. Leklm Beddiar (.3) dti 
not deal with the starting point for 
imitation and with the measure of da 
mages and was also a case of a sin^L’ 
contract. I think that S, 107 will not 
apply to a case of this sort and thtt 

7. (1896) 20 Bom 8 

^IG63o!^ Mad 549 = 127 
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.imitation by postponing the date of re- 
sale after he has chosen to treat the 
contract as broken by ordering a re-sale. 

[ would therefore hold that the suit is 
barred by limitation. 

I may also give my opinion with re- 
gard to the question of interest. Here 
the legal principles contended for by the 
learned advocate for the appellant are 
not seriously challenged, namely, that 
in the absence of a contract interest 
cannot be grnnted on equitable princi- 
ples, and there must be a sum certain, 
which cannot be in the present case as 
it depends upon an uncertain future 
event: vide Nanchap'pa Koundan v. Fa/- 
iasari liiichathara Mannadiar (8). The 
Interest Act admittedly does not apply : 
vide Maine & New Briinsioick Electrical 
Poiver Co. v. Hart (9), which is the 
authority followed in Nan^happa Konn- 
danv. V attasari Ittichathara Manna- 
diar (8) : vide also Hamalinga ]\[udaliar 
V. Muthuswami Iyer (10). But it is 
argued for the appellant that the de- 
ficit in re- sale which represents damages 
ascertained by the Board includes in- 
terest. In regard to this, it is only 
necessary to read the abstract of the 
plaint as set out in both the judgments 
to see that this interest was not treated 
as part of the deficit in re-sale. The 
loss by the re-sale is said to be Rs. 795 
and it was on this sum that interest at 
the stipulated rate which is said to be 
12 jier cent was asked for. The clause 
of tho agreement which awarded 12 per 
cent interest is para. 6. That contem- 
plated what was due on the arrears of 
kist. Tlio plaintiff had the option either 
of bringing a suit for arrears of kist with 
interest at 12 per cent or of re-selling 
the toll and making the defendant liable 
for the loss, if any, resulting from the 
re-sale. I am of opinion therefore that 
when tho suit is brought for damages on 
the re-sale, interest cannot be awarded. 
In the result the appeal is allowed and 
the suit dismissed with costs here and 
in the lower appellate Court. 

„ Ajjpeal allowe d, 

^ 9. U929) A C 031 = 98 L J V C 14G = 141 
Ti T 370. 

10. A 1 R 1927 I^lad 99 = 50 Mad 94 = 99 I C 
OGO (F B). 
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Beasley, C. J. and Bardswell, J, 
Miuiusami Gonndan — Plaintifif — Peti- 
tioner. 


V. 

Kutii Moopan and others — Defendants 
— Opposite Parties. 

Civil Revn. Petn. No. 1031 of 1928, 
Decided on 10th February 1933, against 
decree of Dist. Munsif, Vellore, D/- 9th 
December 1927. 

Hindu Law — Debts — Promissory note 
executed by father while joint with sons — 
Endorsements by father after partition sav- 
ing limitation — Sons are liable for the debt. 

Where a promissory note is executed by tho 
father, while he is joint with his sons, tho fact 
that an endorsement saving limitation is made 
by the father in such note after a partition bet- 
ween him and his sons, does not take away the 
liability of the sons for such debt : .4 I ii 1919 
Mad 1175, Expl ; A I R 1928 Mad G57 (FjB), 
Rcl on. [P 709 C 2] 

Kasiuri Seshaejiri Bao and F. Kacha- 
jyeswara Ayxjai — for Petitioner. 

A. VisivanaUia Ayyar and A. Bavia- 
sxvami Ayyai — for Opposite Parties. 

Beasley, C. J . — The suit out of which 
this petition arises was for Rs. 200 
balance of principal and interest under 
a promissory note dated 27th May 1918, 
executed by defendant 1, the father of 
defendants 2 to 4 in the suit. There are 
three endorsements on the promissory 
note dated 21st May 1921, Ist July 1922 
and 5bh December 1924, made by defen- 
dant 1. These endorsements are relied 
upon by the plaintiff as saving the suit 
from the bar cf limitation. Defendant 1 
did not defend the suit and defendants 2 
and 4 raised the plea that the family 
had become divided twenty years ago. 
If they had succeeded in showing that 
division twenty years ago, clearly no 
question would have arisen as regards 
their liability because the promissory 
note would have been executed by de- 
fendant 1 after that -division. The 
learned District Munsif has found that 
at any rate by 1922 the defendants had 
become divided, and although he does 
not find the exact date of tho division, 
it must be taken that in his view the 
family became divided after the execu- 
tion of the promissory note. 

Tho learned District Munsif found 
that defendants 2 to 4 were not liable 
because, although the debt had been in- 
curred before the partition, the promis- 
sory note in respect of that debt was 
acknowledged after partition, and in 
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support of that view he referred to P 
Venkanna v. Sreenivasa Diskshatalu (l) 
where it was held that a Hindu son is 
not liable during his father’s lifetime on 
a promissory note executed by his father 
after partition in renewal of a note exe- 
cuted by the father before partition, 
following this decision he held that de- 
fendant 1 would have no authority to 
make any payment or endorse such pay- 
rnent on the promissory note on behalf 
of his sons. I do not think that P. 
venkanna v. Sreenivasa Diskshatalu (l) 

IS any authority upon the latter point. 

in that case a promissory note had been 
executed by the father of the other de- 
fendants before partition, and as before 
stated, after partition, the father exe- 
cuted the suit promissory note in rene- 
wal of the prior promissory note. Wal- 

H ; Pu P- states 

that the father had no authority from 

the sons to renew the note after parti- 
tion. Kumaraswmi Sastri. J.. the other 

P- states : 

Si! 

Septllve reLTand 

SoTrUes Paying it out of 

uotf^n?! • The renewed 

oblieiti^t*’ “y°P>“‘oo. be treated as anew 
Obligation incurred after partition.” 

In the Pull Bench case of Subramania 
^VVar V. Sabapathy Ayyar (2), which 
held (Coutts^-Trotter, O. J., and Srinivasa 
Ayyangar, J., dissenting) that a simple 
creditor of a father in a joint Hindu 
family IS entitled to recover the debt 
om the shares of the sons after a bona 
fide partition between the father and 
the sons. Anantakrishna Ayyar, J 
after a careful review of the authorities 
touching this question at p. 410, states 

to^th'^^^ff decisions has been 

cLsa others, that if the 

cause of action for the suit be not the 

nartiH'^'b^i incurred before the 

bv * tt promissory note executed 
Dy the father alone 

though in renewal of a promTssorv nT 
executed by him before partition h! 

sons are not liable to any extent Tf he 
suit be based on the renewed promis 

soryn ote only. That op inion is in^on. 

]SIaI~Tl 76 =" 4 r~MadT 36 ~^ 

43 I C 225. = 
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formity with the observations of Wal- 
lace, C. J., and Kumaraswami Sastri, J., 
in P Veiikanna v. Sreenivasa Disksha- 
talu (1). Neither P. Venkanna v. Sreeni- 
vasa Diskshatalu (l) nor Subramania 
Ayyar v. Sabapiathy Ayyar (2) is any 
authority for the view that sons are nob 
lable for a debt on a promissory note 
executed by the father before partition 
and after partition kept alive by en- 
dorsement of part payment of the debt 
made by the father having the effect of 
course of keeping the debt alive. 

In Subrarnania Ayyar v. Sabapathy 
^yyar (2) it is quite clear that Ananta- 
iishna Ayyar, J., was referring to a 
suit not on the original debt but a suit 
based on a renewed promissory note and 

V. Sreenivasa Disksha. 
talu (1) also that was the position. The 
two positions, in my opinion, are quite 
distinct. If as Subramania Ayyar v 
Sabapathy Ar/yar (2) decides, sons are 
liable after partition for tho original 
debt of the father incurred before parti- 
tion, then the fact that the debt has 
been acknowledged by the father, in myi 
view, does not alter the position. The! 

J ui ^ 0“ original 

debt for which tho sons are liable. But 

m the case of a renewed promissory note 

the suit IS not upon the original debt at 

all but upon the renewed promissoryi 

note and I can see nothing which can' 

take away from a father his authority' 

from his sons to make a payment during 

tne period of limitation in respect of a 

debt incurred by bim. It is another 

ma,ttei altogether to wipe cut the orioi 

substitute therefor another 
debt. Therefore, upon this point, in my 
opinion, the learned District Munsif was 

that 

when he gave judgment he had not be- 
fore him the judgment in Sxibramania 
Ayyar v. Sabapathy Ayyar (2) which was 
delivered in tho same month and which 
of course not being then reported was 
not referred to in the arguments of 
counsel. For these reasons, in my 

opinion, this petition must be allowed 

TVlfch cosfcs. 

Bardswell, J. — I agree. 

P.R.S./k.s. Petition allowed. 
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VENKATASUBIiA RaO, J. 

Snsai Lazar V illavaraya — Plaintiff — 

A p pa 1 1 a n . 

V. 

M. Jiamas^oavii NairJn and others — 
P)efearlant.^ — Respondents. 

Second Appeal No. 305 of 1929, Deci- 
ded on 20fch April 1933, aqainst decree 
of Sul)-Jud^^e, Tuticorin, in A. S. No. 269 
of 1927. 

(a) Transfer of Property Act (1882), 

S. 6 (e)— 'A'ord “more” implies bare right 
to sue — Transfer of property with right to 
past profits — Claim to profits on ground of 
such transfer is valid. 

The word “mere” in S. G (e) is not without 
significance, and implies that the transferee has 
ae juired no interest other than a hare right to 
sue. liore a property is transferred with rights 
to past profits, claim to profits on ground of .such 
transfer is valid and can be enforced. 

^ [P 710 C 1] 

(b) Cesharer Right to profits against co- 
sharer in possession is not right to mesne 
profits and can be transferred. 

The right to the profits against a cosharer in 
possc.'^sion, is not in law a right to mesne profits, 
but is a right to obtain and call for an account, 
and such a. right can bo transferred: A I ji 
1022 Marl 150; 18 I C 138 and AIR 1931 P C 

[P 710 C 2] 

A, Sivami natha lyei — for Appellant. 

S. Marufjcsa Mudaliar — for Respon- 
dents. 

J uchjraent . — Some of the co-ownera 
transferred their rights in certain pro- 
perties in favour of the plaintiff. They 
also purported to transfer their right to 
the past profits. Defendant 1 resists the 
claim to tho profits on the ground that 
under S. G (e). T. P. Act. a mere right to 
suo cannot bo transferred. In the first 
nlaco, was what was transferred a mere 
right to suo ? The word “mere” in the 
section is not without significance and 
in my opinion implies that the trans- 
feroG lias acquired no interest other than 
a bare right to sue. But in this case 
nob only was the right to tho profits 
jassignod, l)ut the property itself was 
transferred. Secondly, defendant I’s con- 
tention is that the transfer was of 
mosno profits and is therefore invalid. 
It is unnecessary to inquire whether 
mesne profits can ho assigned or not. 
Tho expression mesno jirofits” connotes 
tliab tlio defendant is in wrongful posses- 
sion: vide S. 2 (1-2) Civil P. G., hub it is 
\\cll settled that tlie receipt of profits 
by a cosharer in not wrongful; see Ycra- 
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kola V. Yerukola (1). The right to the 
profits against a cosharer in possession, 
is nob in law a right to mesne profits, 
bub is a right to olibain and call for an 
account, and sucli a lighb, it has been 
repeatedly held, can he transferred : see 
liamiah v. Itakmanl Ammal (2) and 
Annamnlai Cheitiar v. jSIutliukarURPCin 
Clinitiar (3). In this view tho assign- 
ment in favour of the plaintiff does nob 
contravene any principle of law and 
must be recognized. In tho result the 
second appeal is allowed with costs here 
and in the Court below and tho judg- 
ment of the trial Court is restored. 

IMI.S./k.S. Aj^pcal allowed, 

1. Ain 1922 Mad 150=71 I C 177=45 l^Iad 
G-18 (FB). 

2. (1913) 18 I C 138. 

3. A I R 1931 P C 9=130 I 0 009=58 I A 1= 
8 Rang G45 (PC). 
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Reilly and Cornish, JJ. 

Sioami natha Odaijar — Defendant — 
Appellant. 

V. 

K. S, Natesa lyo — Plaintiff — Respon- 
dent. 

Appeal No. 245 of 1926, Decided on 
2nd December 1932, against decree of 
Sub- Judge, Tanjore, in O. S. No. 41 of 
1925. 

(a) Hindu Law — Guardianship — Natural 
father is not natural guardian of his son 
given in adoption 

The natural father is not the natural guardian 
of his son after he has been given in adoption. 
Ho can only bo a do facto guardian or guardian 
ad litem. [P 712 C ll 

(b) Guardian and Ward — Guardian cannot 
impose unconditional personal liability on 
minor by executing promissory note in name 
of minor — Promissory note — Minor. 

No guardian can, by executing a promissory 
note in the name of a minor, impose an uncon- 
ditional personal liability on tho minor. Hence 
the promisee can got no relief by suing tho minor 
on such promissory note alone: A I R 1919 Mad 
G41 (FB) and AIR 1981 Mad 140. Dist\ AIR 
1932 Mad 696 Ref. LP '»12 C 2, P 718 C 1] 

A. V, Viswanatha Sastri and B, 
Gopalaswaini — for Appellant. 

S. Paiichapagesa Sasiriai — for Res- 
pondent. 

BeilliR J. — This suit, as I understand 
it, is a suit on a promissory note and 
upon nothing else. The cause of action 
in tho plaint is stated to be the promiSr 
sory note. Ex. B. The fact that earlier 
in tho plaint some of the previous 
history is recited does not affect, bo far 
as I can see, the basis of the suit as 
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brought by the plaintiff. The opening 
'words of the learned Subordinate Judge’s 
judgment make it quite clear that he 
understood this to be a suit upon the 
piomissory note; and that is shown also 
by the form of the only issue in the suit : 

^ Is the plaint promissory note true, supported 

- 1 . ^ and binding on defendants 2 

xo 8 ?’* 


Exhibit B is a promissory note pay- 
able to order, dated 27t]i November 
1923, and executed by defendant 1 for 
himself and as guardian of defendant 2 
in renewal of a previous note, Ex. A, 
dated 13th November 1921, by the same 
parties. In Ex. A it is stated that the 
purpose^ for which the debt is incurred 
is family and litigation expenses.” The 
learned Subordinate Judge has made a 
decree against defendant 1 for the whole 
amount, Rs. 17,000 odd, and against 
defendant 2’s property for Rs 2,455 only. 
Defendant 2, who is still a minor, 
appeals against the decree, so far as it 
is against him. Defendant 2 is the 
natural son of defendant 1, but was 
adopted by defendant I’s deceased pater- 
nal uncle. It appears that they belonged 
to a very wealthy family in the Tanjore 
District, their property being worth 
altogether many lakhs, we are told. In 
lespect of that family property a parti- 
tion suit was instituted by one of the 
members of the family in 1919 after dis- 


putes about the property had been the 
-subject of proceedings in Criminal Courts 
That partition suit was eventually triec 
by the Subordinate Judge of Kumba- 
konam as O. S. No. 22 of 1924. In this 
suit the learned Subordinate Judge has 
made defendant 2 liable for Rs. 2455 
because he finds that amount shown in 
Ex. E, a costs list in O. S. No. 22 of 
1924, as the expenses incurred by defen- 
dant 1 and his sons and defendant 2 and 
defendant I’s brother in that suit. On 
that basis the learned Subordinate Judge 
has come to the conclusion that it is 
shown that litigation expenses had to be 
incurred on behalf of defendant 2 and 
o that extent, but no further, the pro- 

,missory note can be held binding on 
defendant 2 s property. 


Apart from the fact that, as Mr. 
Oopalaswami Iyengar for defendant 2 
represents, the costs list. Ex. E, relates 
not only to - defendant 2, but to other 
parties in the partition suit, and there. 


fore it does not show that the whole of 
the Rs. 2,455 had to be incurred as ex- 
pen.-es in that suit for defendant 2, 
I think there are two sufficient reasons 
why this appeal must be allowed. The 
ist appears to me to be really a super- 
fluous reason; and I mention it only 
because it has been the subject of con- 
siderable argument before us. As i\rr. 
Copalaswami Iyengar has urged, there 
IS no real evidence establishing any 
necessity for borrowing money from the 

plaintifl* for defendant 2. The plaintiff 
does not rely upon any supposed inquiries 

made by him to justify his claim; but 
he sets out to prove necessity. Now 
defendant 2 admittedly had a share, and 
a very valuable share, in the large family 
property I have mentioned. But in the 
partition suit a question was raised whe- 
thei he had been adopted l)y his great- 
uncle.^ If he had been adopted, as was 
established in the suit and not disputed 
in appeal, then he was entitled to either 
a fourth or a fifth share in the whole 
family property; if he had not been 
adopted, he was still entitled to a very 
valuable share as the son of defendant 1. 
His interests had to be guarded in that 
suit; but there is nothing to show that 
it was necessary to bvjrrow money in 
Older to guard his interests. It appears 
that defendant 1 had been in possession 
of the very valuable family estates for 
at least two years before the partition 
suit was instituted; and, when once that 
suit was instituted, a Receiver was ap- 
pointed, who held possession of the 

whole family property during the long 
history of the suit. 

There is nothing whatever to show 
that defendant 2’s interest in the family 
property, whatever it was, whether as 
the adopted son of his great-uncle or as 
the son of his father, was not quite 
enough to meet any expenses necessary 
on his account in the partition suit. 
And, after that suit had been instituted, 
there is evidence to show that the pari 
ties to the suit drew large amounts from 
the Receiver for their respective pur- 
poses. ^ There is nothing whatever to 
show that any expenditure required to 
guard defendant 2’s interests in that 
suit could not have been met by money 
obtained from the Receiver, if an appli- 
cation had been made to the Court for 
that purpose. For the plaintiff it is urged 
defendant 1 must have had accounts for 
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the period when ho was managing the 
family property, and those accounts are 
not produced. But quite apart from any 
accounts there is no reason whatever to 
doubt that plenty of money was avail- 
able to guard the interests of defendant 2 
before the partition suit was instituted, 
and any money necessary for his purposes 
in that suit would no doubt have been 
readily granted by the Court, if an 
application that the receiver should 
advance money for the purpose had been 
made. It is clear I think that the alle- 
gation that there was necessity to incur 
any such debt as this on the date of 
Ex. A for any legitimate purpose of 
defendant 2 has not been made out. 

Secondly and fundamentally it appears 
to me clear that the plaintiff cannot 
have any remedy on this promissory 
note against defendant 2. I may remark 
that defendant 1 was not the legal or 
legally appointed guardian of defen- 
dant 2. Defendant 2 had been adopted 
by his great-uncle. Both his great-uncle 
and his great-uncle’s wife had died ; but 
that would not make his natural father, 
defendant 1, again his legal guardian, 
i Under the Hindu law the natural guar- 
dians of a minor are only his parents, 
land defendant 1 was legally no longer 
Idefendant 2’s father after defendant 2’s 
ladoption. Defendant 1 was no more 
than what is often called a de facto 
guardian, that is a person who arrogates 
|to himself the charge of a minor’s person 
lor property. 

In the partition suit it appears he was 
on record as defendant 2’s guardian ad 
litem; hut that would give him no ad- 
ditional right to incur debts on defen- 
dant 2’s behalf. And, apart from defen- 
dant I’s actual position in relation to 
defendant 2 as de facto guardian or as 
guardian ad litem, how can any guardian 
impose a liability upon a minor by exe- 
cuting a promissory note on his behalf ? 
If a promissory note is to elTect any- 
thing, it must create an unconditional 
personal liability. IIow can any guar- 
dian impose an unconditional personal 
liability upon a minor? An agent can 
impose such a liability upon his prin- 
cipal, if his act is in elTect the act of his 
principal, but a guardian is not the agent 
of his ward however his guardianship 
arises Mr. Panchapagesa Sastri has 
referred us to Bamajoggayya v. Jagan- 
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nadhan (l) and Zamindar of Polavaram 
V. Maharaja of Pittaimram (2), as- 
authorities showing that a debt incurred 
on behalf of a minor for necessary pur- 
poses of the minor or a covenant to pay 
a debt so incurred can be enforced 
against the minor’s property; but those- 
cases were not concerned with promis- 
sory notes. 

It is true that the principle of those 
cases has been applied in Meenakshi^ 
sundaram Chetty v. Banga Iyengar (3)». 
to a promissory note executed by the- 
legal guardian of a minor in the name of 
the minor. But with very great respect 
I may point out that the learned Judges- 
dealt with the case on the principles- 
applicable to a debt incurred on behalf 
of a minor for necessary purposes with- 
out considering the special features of a. 
promissory note. An essential feature- 
of a promissory note is that the promise^ 
to pay is unconditional. And a negoti- 
able instrument is intended to be one’ 
which can pass from hand to hand,, 
bearing its meaning on its face, as itself 
the basis and evidence of a money claim.. 
Any qualification of the promise in o. 
promissory note, such as that it is only 
to be enforced against a minor if neces- 
sity binding on the minor can be shown, 
is w'holly foreign to the idea of a negoti- 
able instrument. So far as I can see, no 
guardian can by executing a promissory 
note in the name of a minor impose an 
unconditional personal liability on the 
minor. 

It is unnecessary now to consider whe- 
ther it might be possible for a legal or 
legally appointed guardian of a minor 
regarded as a separate entity to impose’ 
a personal liability on himself in that 
capacity by executing a promissory note- 
in that capacity with the result that in 
that capacity he could be made to pay 
what was due on the note from his ward’s- 
estate. That question does not arise in 
this case. Nor is it necessary for us to- 
consider whether, if bettor evidence had. 
been produced by the plaintiff, he might 
have been able in an appropriate suit to 
enforce liability against defendant 2’s. 
property for the debt out of which this* 
promissory note originally arose. This 
is not such a suit. In my opinion the 

Am 1919 Mad G4 1=T2 Mad'l86=49~rG'^ 
(F B). 

2. AIR 1981 Mad 140=64 Mad 163=186 I 0 17^ 

3. AIR 1932 Mad 696=189 I 0 383. 
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plaintiff can get no relief against defen- 

dant 2 in this suit; upon the pronaiissory 

note, Ex. B, and therefore this appeal 

should be allowed with costs in both 

ourts and the plaintiff’s naemorandum 

of objections should be dismissed with 
costs. 

Cornish, J~l agree. Plaintiff has 
c osen to sue upon the pronaissory note 
and not upon the consideration; and the 
only liability under the note is the per- 
sonal liability of defendant 1. If the suit 
ad been on the consideration the case 
might have been different. It might 
then have been contended that if it was 
shown that the money was borrowed for 
purposes which under the Hindu law 
rank as a necessity binding on a minor, 
the plaintiff would be entitled to be 
subrogated to defendant I's rights against 
efendant 2. No necessity has been 
s own for defendant I’s borrowing the 
money from the plaintiff on behalf of 
defendant 2. Assuming that defendant 1 
as guardian ad litem wanted money for 
maintaining defendant 23 claim in the 

him to apply 

to was the receiver in the suit. The 

j receiver could have fur- 

nished It to him on the directions of the 

nf Tk’ plaintiff was not ignorant 

his. He says in his evidence thafc a 
receiver had been appointed in the parti- 

tion suit, and that he was in possession 
oi the property, 

P.R.S./k.s. Aj^peal allowed. 
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I'/ii, AND Cornish, JJ. 

-Sosayya and another 
Plaintiffs Appellants. 


v. 


fo Pi^c/iayya and another — De- 

fendants— Eespondents. 

of 1927, Decided on 

^ September 1926 

-v. Emulation Act (1908) S 1 Q_aj . . * 

.1 "a 

its execution but admit fifa ^ 

docu„ ,, uamely,“teh Habilitf 

due V aek„rwlSintn 


K. Kup2m Stoami — for Appellants. 

M. Patanjali Sastri—ior Eespondents 

J.— This appeal arises out- 
2 Oi M inonT “oi'^gage bonds dated 
1 Eupees. 

were 'mortgage bonds 

father of defendants 1 and 2, for himself 
and as guardian of defendants 7 and 8 
by the present defendant 3 for himself 
and as guardian of defendant 4 and by 
defendants 5 and 6. The documents 
were presented for registration on 9th 

SSer ‘be executants 

admitted execution before the Sub- 

Registrar. On 18th July 1915 a pay- 

ment was made and the payment wls 

buT^o^\®“^^^ defendant 3- 

1997 <3efendant 6. On 7th July 

there was again a payment and 
endorsements were made and they were- 
?>goed by all the parties. One of the 
issues raised before the Suboidinate- 
Judge was whether the documents were 

d^eSd^ntl as against the 

defendants who were not parties to the- 

endorsements of 1915. He held that 

the eiidorsements of 1915 would be in 

Xtfeslo who were not. 

Lit fP iinother acknowledg- 

ment (Ex. E) and held that so far fs 

bined^'^L‘'°r®Tf’ euitwas not 

held th»f^M 6 and 8 he 

held that the suit was barred. Against 

The plaintiff^^k'^^'^"^® ^ decree. 

1 he plaintiffs have preferred this appeal. 

19?5) r f ® tTLrch 

statement of defendants 5 to 8 there is 

fiivirin\h^°“i‘’ • defendant 8 as 
thlt at th® it was pleaded 

in 19 lV^®.i ° b endorsements. 

1J15, defendants 7 and 8 were, 

majors. This no doubt indirectly in- 
ves a denial of the correctness of 

wr^tlf® “f f plaint but the 
Xti proceed to 

ctant « IS. On fchis pleading we cannr^^ 
accept an implied denial in the wrUteo 
statement as an adequate pleading wi 
must therefore take it that t 

correct, and if lo m 

was the ano.i- ’ b-ubba Naidu, who 

gnardian at the time of tha 
Sboontiob of the dooamo.,, p°p,r7? 
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acfcocl as guardian in acknowledging also 
in 1915. He was certainly a person 
authorized within the meaning of S 21 
Ijim. Act. NVe tliink t’nerofore that so 
far as defendant 8 is concerned, the 
acknowledgment of 1915 is binding on 
him and there ought to bo a decree 
against liim. 

The next question is as to defendant n. 
The learned advocate for the appellants 
conto!ids that the adiui-sion of execu- 
tion before the Sub-llegistrar amounts 
to an acknowicd cment ■ f liabilitv with- 
in the nmaning of S. 19, IVim. :\ct, o.nd 
that being so the second acl:nowledg- 
mont in July 1921 would bo within 12 
years of tho first acknowledgment, and 
the suit would not he barred. This 
point was raised before tho Subordinate 
Judge, hut in considering it he relied on 
tlireo decisions in Kanda^ami licddi v. 
Suppanimal (1), Muth nkmiiara M ndaliar 
V. Cliordcalinga M ndaliar {2) and LaV/it 
]\[al V. Hcoti Bam (3) and held that 
the admission of execution before the 
Sub- Registrar would not amount to an 
acknowledgment. Now in Kandasavii 
Reddi v. Sit^ppammal (l) it appeared 
that in a former suit for specific perfor- 
mance tlie plaintiffs admitted tho execu- 
tion of the hypothecation deed which 
was tho subject of the later suit and it 
was held that it was not an acknow- 
ledgment. Tho decision is not that such 
admission should never he taken as an 
acknowledgment. All that it means is 
that while in some circumstances it 
may amount to an acknowledgment 
there may bo other circumstances in 
which it may not amount to an ac- 
knowledgment. In that case a person 
admitted execution of a document some 
years before and tiiero was no occasion 
for saying whether the amount was paid 
or not, and it was therefore held that it 
was not an acknowledgment. Mnthu- 
kumara Mudaliar v. Cliockal i nga M nda- 
liar (2), is a case in which the defen- 
dant admitted in a deposition tho exe- 
cution of tho bond in question but no 
further question was put as to whether 
any amount was duo on it. In Lalln 
Mai V. Rcoli'llam (3) while execution of 
a document was admitted, it was plead- 
ed that it was taken under undue 
influence, and in a ])rior suit, the execu- 

1. AlU 102-2 Nad 101=70 \C 570=15 Nad 413. 

AIR 102:1 :Miid 031=73 10 952. 

<3 AIR 1921 All 70=74 IC 853=45 All 079. 


tioQ was admitted. These are all cases 
in which from the circumstances in 
which admission of execution was made 
it was impossible to imply necessarily 
an acknowledgment of existing liability. 

On the other hand we have got Swami- 
natlia Odayar v. Subbarama Ayyar (4) a 
decision of Reilly, J., and one of us in 
which it was held that from the sur- 
rounding circumstances an acknowledg- 
ment of liability may bo inferred. In 
that case the anxiety of the party was 
to show that the transaction was real 
and that he was willing to pay on the 
note but for the unwillingness of tho 
other party to receive. The Subordi- 
nate Jndge refers to another case in 
LabJia ]\[al v. Imam Din (5) which 
comes nearest to the case before us. In 
that case there was an admission of 
execution before the Sub-Registrar but 
a question was put to tho executant 
whether he received consideration and 
he admitted the receipt of consideration 
also a circumstance which does not ap- 
pear in the case before us. Merely on 
this ground the Subordinate Judge held 
that that case is distinguishable. We 
do not agree with that conclusion. Even 
if the receipt of consideration is admit- 
ted, one may suggest that it was really 
a benami transaction, in which case tho 
executant may not really mean to admit 
liability. Except where a benami trans- 
action is suggested, the admission of 
execution before a Sub-Registrar with- 
in four months after the execution of 
the document is to make the document 
operative. It will be the strongest case 
where a man is anxious to admit bis 
liability. Even in a benami transaction 
for the purpose of misleading the out- 
side world, a person purports to admit 
liability at tho time, whatever the 
truth of the matter may bo. The circum- 
stance that there was an admission of 
receipt of consideration in Labha Mal w, 
Imam Dia- (5) dooi not necessarily dis- 
tinguish that case from the case before 
us. In tho present case, tho contents of 
the documents show that the old ac- 
counts were locked into and a sum 0 
Rs. 4,000 odd remaineil due, and for 
Rs. 4,000 out of this amount the mort- 
gage deeds were executed. There was 
no new considoiation to be receive an 
there was no necessity for pu tting atiy 

171aRT¥2'7Ti^2i9Sro6'r^ 

5 . AIR 1928 Lah 869=76 I C 751. 
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such, (|uestiou about receipt of consider- 
ation by the Sub-Registrar. When a 
document is presented for registration, 
the executants not only admit the fact 
of its execution but admit the contents 
of the document, namely, their liability 
on it. In our opieion this is a case 

Nvhere acknowledgment of liability is 
necessarily implied. It is not necessary 
to deal with possible cases where there 
may be some difficulty in making such 
an inaplication. If admission of execu- 
tion in such circumstances is an ac- 
ii:nowledgment, it is admitted that the 
suit is not barred. Wo a^llow the ap- 
peal against defendants G and 8 wdth 
■costs throughout. 

p.E.S./k.s. Appeal alloxoed. 
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Abdul Hazah liowther — Defen 

'dant— Appellant. -t^eien. 
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■ PWHff Sa'ilih and others— 

No. 403 of 1930, Decided Tn 

decree of Sub- 
dudge, Dindigul ,n O. S. No. 17 of 1928 

82, U Tnd !oo Ss. 40, 

Doi’tinn^A mortgage debt ap- 

one brothe brothera-Covenant that if 

anolb. 'i* ^"'■ced to pay debt payable by 

another the latter’s property will be liable 

for such amount paid by former create! 

charge over the property - Purchase of 

defaulter s property with actual or construc- 

B«th"er‘’"! "k •" partition Teedl 

Brother who has been forced to pay is enli- 

Purch“as!! iT!!t en^tifudYo^'"!,* 

has discharged some debts of'hU^vend’” 

may be entitled only to ro«f u 

Ss. 82 and 95. ^ * contribution under 

gago^^debt 

hy tbTlatteF- such amount paid 

charge so created alter can enforce the 

-former’s property^whrhafao^t 
•member is not estonned / ^ 

though he has not ^y^rne^d so doing, even 

•other member’s d^n?f P^'^^^^aser of the 
entitled to subrogation^ Purchaser is not 
some of the debts of his vend^ <fischarged 

over the member who has priority 

part of debts payable by his vendor 
ciple is that a later purchaser nr ! 
undertakes to pay two nri^r °^°"^Sagee who 

pays only one LI tZZtZZLZr 
•the claim of the encumbrancer not so paid,%y 


setting up the discharge of the other encumbrance 

n!idfn!l-‘^ claiming priority for the amount 
pa d in discharge of it. But he can claim contri- 
bution under Ss. S2 and 95 : Case law rejerred. 

. CP -1C C 2 ; P -17 G 1, 2 ; P 719 C 1, 2] 
(b) Interest — Indemnity clausa enlillinr 
aaeqnate compensation for loss sustained — 

Reasonable interest can be allowed as com- 
pensation. 

Where an indemnity clause entitles a person 

to get adequate oompen-sation for loss sustained 

jy him, reasonable interest can be alloived bv 
ua\ of such compensation : K.r parte Bishon 
In re. Fox, Walker &Co., (18S0) 15 Ch D Lo 

[P 720 0 1] 

C. S. Venkatachariar and D. Rama 
kawamt Iijengai — for Appellant. 

B. Sltarama Ran, S. R. Mutlmsivami 
Aytjar and C. A. Seshagiti Sa,stri — for 

Respondents. 

Sundaram Chcltij, J. — This appeal 
arises out of a suit filed by the plaintiff 
(le^ondent l) for the recovery of a sum 
of Rs. 8,710-6-9 which is made un of 
fcnree different sums payable hy ds‘feu- 

.i 3 i-aspectively, which'' the 
plaintiff seeks to recover from them 
personally and also hy the sale of the 
properties mentioned in Schs. 1 to 3, as 
they are subject to a charge in plaintiff’s 
favour for the recovery of the aforesaid 

fcbe case are briefly 
as follows : The plaintiff and defen- 

dants 1 to 3 are the sons of the lata 

1099 ^ Ro'vfmer who died on 4th January 
922. Subsequent to his death, a parti- 

wUb 7^ among the four brothers 

with the intervention of mediators and 

a registered partition deed. Ex. B, was 

also exacufced on Isfe August 1923. Even 

during the life-time of Seeni Rowther, 

No ‘lec'-ee in O. S. 

Madura 

Sub-Court in favour of Appavu Rowther, 
under which a sum of Rs. 36,000 was due 
on the date of the aforesaid partition deed. 
i.he family properties were all liable for 
0 satisfaction of that decree. In that 
partition, there was a division of the 
properti^ and also the debts duo by the 
family. The mortgage decree debt which 
amounted to Rs. 36,000 was partitioned 

among the four brothers, the plaintiff’s 

share of that burden bain" Rs 1 Ron 

def,nd.„t r, bei„g E..lorC9o 'S 

3’s bei.g E.®i“o,79f ' 

nf "f bf provides that each 

share of 

allotte!^’^.?“^ ‘‘^® properties 

to liicn and that in caso tha 
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properties allotted to the share of one 
brother should be made liable for the 
debts due by the other brothers, they 
and the properties falling to their shares 
shall be liable for any loss caused there- 
by. The plaintiff’s case is that in spite 
of the covenants contained in the parti- 
tion deed, default was made by defen- 
dants 1 to 3 in the payment of their 
shares of the aforesaid mortgage decree 
debt. The result was that the properties 
allotted to the plaintiff’s share were 
brought to sale by the decree-holder. 
In order to avert the sale of the pro- 
perties in court. auction, the plaintiff 
and defendant 3 respectively mortgaged 
with possession some of their properties 
and deposited into Court Rs. 5,000 on 
11th July 1925 and Rs. 13,080 on lOth 
August 1925. One-half of these amounts, 
namely, Rs. 9,040 was the plaintiff’s 
contribution. Calculating interest there- 
on at 7^ per cent per annum and deduct- 
ing therefrom the sum of Rs. 1,620 
payable by the plaintiff towards the said 
decree debt together with interest at 
the same rate, the amount due to the 
plaintiff on the date of plaint was 
Rs. 8,710-6-9 which was the amount 
paid by him in excess of what he under- 
took to pay. On a consideration of the 
evidence and after making the necessary 
calculations, the lower Court has found 
that out of the said amount, defendant 1 
is liable to pay a sum of Rs. 3,647-11-11 
and defendant 2 is liable to pay 
Rs. 5,062-10-10. Defendant 3 has not 
been found liable to pay anything to the 
plaintiff. 

The sum payable by defendant 1 is 
made a charge on the properties men- 
tioned in plaint Sch. (l), and similarly 
the sum payable by defendant 2 is de- 
clared to be a charge on the properties 
mentioned in Sch. (2). The properties 
in these two schedules are those allotted 
to the shares of defendants 1 and 2 
respectively in the partition deed. Some 
of the other defendants who are im- 
pleaded in this suit as subsequent pur. 
chasers or alienees, set up the plea that 
they were bona lido purchasers for value 
without notice of the charge claimed in 
the plaint and that therefore those items 
should not be held liable for the plain- 
tiff’s claim. Some other contentions 
were also raised, but they were all over- 
ruled by the lower Court. Defendants 
is one of the purchasers. Ho purchased 


item 1, Sch. (l) from defendant 1 orr 
24th August 1926 for Rs. 10,000, and on 
the same date he purchased item 1, 
Sch. (2), from defendant 2 for a like 
price. Items 2, 4 to 6, 8 and 9 Sch. (1) 
were also bought by him from defen- 
dant 1 for Rs. 6,000 on 22nd April 1926. 
Against the decree of the lower Court,, 
this present appeal has been filed by 
defendant 5 alone. He has confined the 
subject-matter of this appeal to the 
declaration of charge given to the plain- 
tiff by the decree of the lower Court on 
his (defendant fi’s) properties without 
consequential relief. 

There is no dispute in this appeal as 
regards the correctness of the amounts- 
found due to the plaintiff. The first 
point for consideration is, whether the 
plaintiff is entitled to a charge as claimed 
in the plaint. This question depends 
upon the nature of the stipulations con- 
tained in the partition deed, Ex. B. 
That deed sets forth the circumstances 
in which the division among the brothers 
came to be effected. The indebtedness 
of the family to a very large extent is 
mentioned. After the discharge of those 
debts, very little property would be 
available for partition. On representa- 
tion to the plaintiff by the other brothers 
about such a plight and at their request,, 
the plaintiff is said to have agreed to 
bring into hotchpot his own self-acquired 
properties and make them available for 
division as family properties among alt 
the brothers. On the basis of this con- 
cession by the plaintiff, the division was 
effected among the brothers, allotting 
certain specific properties to the share 
of each of them and also a specific por- 
tion of the debts due by the family. 
The mortgage decree debt due toAppavu 
Rowther was also apportioned among 
the four brothers in different sums. 
After setting forth these facts, the 

covenants run as follows : 

“Each of us shall discharge the debt falling to^ 
his share from the properties which have fallen 
to his share. If otherwise the properties falling 
to the share of one person are made liable for thn 
debts duo by other sharers, the other sharers and 
the properties allotted to their shares shall be^ 
liable for any loss caused thereby.” 

The indemnity clause in the aforesaid 
covenants undoubtedly creates a charge 

in favour of the person for any excess 

sum paid by him over and above hUl 
share of the debt, on the properties ofi 
the other sharers in proportion to the.; 
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sums which they should have paid, but 
defaulted to pay. The express under- 
taking to reimburse the person who 
sustains such loss, by paying the amount 
tound due to such person from out of 
the specific properties allotted in the 
partihon deed to their respective shares 
is sufficient to create a charge on those 
pioperties. In para. 15 of his judgment, 
the learned Subordinate Judge has re- 
ferred to a number of cases in which it 
jhas been held that similar clauses gave 
inse to an express charge within the 
imeaning of S. 100, T. P. Act. It is un- 
necessary to refer to those decisions in 
detail and the learned advocate for the 
appellant has not been able to show any 
authority to support the contention that 
the indemnity clause contained in Ex. B 
does not suffice to create a charge on the 
properties of the defaulter in favour 

■the person who sustains loss on account 
ol such default. 

laJf appel- 
lant (defendant 5) must be taken to L a 

value without 
^otice of the charge. On this question 

Jihfi ^^^iliation in holding that 

the whole trend of the evidence ^ 

^gainst the truth of the alleged ignorLce 
in covenants contained 

relation of the plaintiff’s family. Appavu 
Rowther, the decree-holder in O S 
Eo 105 of 1914, is the junior p^wi 

uncle of defendant 5 and also the mater- 
nal uncle and father-in-law of thfl 

1 ’ -S’s mother and de! 

fendant 1 s wife are sisters. 

As would appear from his own evi 

’w1tr’the^n^^“f‘-^iT^® connected 

with the negotiations and discussmr,. 

preliminary to the execution of the 

partition deed (Ex. B) and was actuallv 

staying at Madura for about a week or 

so in that connexion. He is the attestor 

this n« ‘^®®<3- In pursuance of 

this partition deed, defendant 5’s wifn 

thp brolht,r.u’hrH A 

of Ex. B. In the «nK= * ‘ . ®^®cution 
obtained by him from defe^^* deeds 

2 , -rnely. Exs^/.randlntcm/ 

tionis madeof this partitiL dLTt°o 

account for the title possessed Ty the 


vendor in each of these sale deeds to the 
pioperties sold under it. In the face of 

these telling facts, it is idle for defen- 
dant 5 to contend that he was not aware 
of the covenant in the partition deed 
whereby a charge was created. There 
are adequate grounds for holding that 
defendant 5 was aware of the covenants 
contained in the partition deed. It is 
argued, that if he had such express 

know edge, he would not have purchased 

the aforesaid items. It is further con- 
tended that the plaintiff who was also 
present when Exs. 6 and 7 were exe 
cuted, dia not apprise defendant 5 of 

of thi^e^ reimbursement on account 
of the excess amount paid by him to 

Ther Tl® ^PP^vu Row! 

deffinda^t®'? nothing to show that 
elendant o was misled by anv mi'a 

“ade to him by the 
plaintiff, that he would not enforce the 
chaige created under the partition deed 

On the other hand, the evidence shows 

that the plaintiff was urging his ol7m 
and was even stating that unless hk 
claim was also satisfied he would not at- 
test these sale deeds. 

th?m® thathedid not attest 

tiop h.s bM. ipid 

with full knowledge of thi a P«>^“base! 

cpme to among fhn g i-u ® ^’^•^angement 

i« th. p/Sfol. aid ‘pd" ? "• 

h. must b, diiif’ “Jd 

tained therein povenants con- 

that deed hav^n/ been 

dant°V^t obtained by°defen^‘ 

dant 5, his omission to ascertain fu' 

contents of the partition deed should J®' 
construed as wilful ahaf-nnf; be, 

inquiry which he ought t u 

leaped SPbo"dIp,te SrSf 
must b, eakpp lb.rtbp “ 

estopped from enforcing 's not 

and 
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defendant o is a purchaser of the items 
in (iue?tion with actual or constructive 
notice of the covenants contained in the 
partition deed, Ex. 13, and the charge 
created thereby. 

There is yet another contention raised 
by tlie learned advocate for the appel- 
lant which has been the subject of con- 
siderable discussion in the course of the 
arguments. It is admitted that out of 
the purchase money due under each of 
the sale deeds, Exs. h and 7, a sum of 
Es. 7,f»d() was ap[)iied for tlie payment 
of iAf'pavu Eowther's decree debt. The 
purpose for which the sale was eii’ected 
under }3xs. d and 7 was specified in 
them. In the course of the execution 
of the aforesaid mortgage decree, Apjjavu 
Itowther hrought item 1, 8ch. (l) and 
item 1, Sch. (2) to sale in Court auction 
and purchased them himself on 23rd 
F ebruary 1921 for a sum of Es 187()0-0-0. 


Tliere was still a small balance due 
under the decree and subsequent to its 
realization, the decree was recorded on 
30bh September 1925 as fully satisfied: 
(vide Ex. C). But defendants 1 and 2 
iiad already applied lor the sotting aside 
of the sale of those items, and their 
petition was dismissed in the first 
Court. During the pendency of the ap- 
peal filed by them in the High Court, 
some tinm was given to them to deposit 
in Court a sum of Es. 22300 in order to 
have the sale sot aside. That sum was 
raised by means of the transactions evi- 
denced by Exs. 1, (), 7 and F on 21th 
August 1920 and on depositing this sum 
into Court on that date, the sale of 
those two items was set aside and sub- 
sequently possession thereof was deli- 
vered over to tlie purchaser (defen- 
dant 5). It is clear that out of the pur- 
chase money paid by defendant 5 under 
the sale deed, Exs. 0 and 7, a sum of 
Es. 15,300 was paid into Court to make 
up the amount of Es. 22,300. The re- 
maining sum of Es. 7,000 was raised 
under Ex, 1 and .b\ Tliore is no doubt 
tliat the amount deposited in Court was 
the total of the sums paid by the alienees 
under the aforesaid deeds, though the 
l)hysical act of depositing the same into 
Court was done by defendants 1 and 2. 
As held in licun Narayan v. Saheleo 
SijiyJi ( 2 ), the alienees wlio contributed 
the sums for tho deposit can claim to 
have discharged Dm mortgage deb^Jiy 
■ 2. AlR"iy22 fariSl=G7 I (J 221=1 rut 3S2. 


such payment, in order to claim any 
right of priority or subrogation. The 
moment the sale of the aforesaid twa 
items was set aside, it results in some 
portion of the decree amount remaining 
as the balance still due. 

By the deposit of the said sum of 
Es. 22,300 to the credit of the decree- 
holder, the balance due was wiped out 
and the alienees who contfributed this 
sum must be taken to have discharged 
the mortgage debt fully. Though what 
they paid was only a portion of the 
whole of the mortgage debt, still it was 
by that payment, what remained as tho 
balance of the decree debt was dis- 
charged and the whole of the debt was 
thus wdpod out. In exactly similar cir- 
cumstances, priority was given in res- 
pect of such payment on the equitable 
principle of sul)rogation, though techni- 
cally the amount paid would only be a 
portion of the debt: vide Hupahai w. 
Audimulain (3), SaminatJia Filial v. 
Krishna Iyer (l) and Audi Thavan v. 
Nagasivami Cliettiar (5). In view of 
these circumstances, the appellant claims 
a right of priority and wants the Court 
to give a declaration, that item 
Sch. ( 1 ) and item 1, Sch. (2) can be pro- 
ceeded against by the plaintiff in en- 
forcement of his charge, subject to a 
lien for Es. 7,650 in defendant 5’s favour 
on each of those items, together with 
interest thereon. Virtually, this is a 
claim of subrogation, treating the charge 
claimed by the plaintiff under the parti- 
tion deed to be one which arose later 
than the mortgage lien of Appavu Eow- 
ther under the aforesaid decree, and 


setting up the payment of Es. 15,300 out 
of the purchase money under the sale 
deeds Exs. 6 and 7 as having gone to- 
wards the discharge of the first mort- 
gage. Ordinarily, the claim for subroga-j 
tion in this simple form would be good.; 
But in the present case, there are some 
other complications which go to the 
root of tho claim set up by defendant 5. 
Strenuous arguments have been addres- 
sed by either side in this connexion. 

A clear statement of facts disclosed in 
this case would pave the way for an easy 
solution of this problem. The covenants 
con bained in Ex. B have been alrea y 
referred to. As per one of those cove n- 


3 . (I 8 SS) 11 Mud 315. ^ A 

1 \IR lOlC Mad 037=28 I C 966=38 Mad 518, 

5 ! AIR 1928 Mad 703=111 1 C 266. 
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ants, defendant 1 has undertaken to pay 
out of the specific properties allotted to 
his share a sum of Es. 10,090 towards 
the mortgage decree debt of Appavu 
Eowther, and defendant 2 has similarly 
undertaken to pay a sum of Es 13,495 
towards that debt. After taking into 
account the sum of Es. 7,G50 paid by 
each of them out of the purchase money 
lealized from defendant 5, and giving 
credit to the same in their favour, the 
two sums decreed against them respec- 
tively by the lower Court are found due 
to the plaintiff. These sums represent 
the loss sustained by the plaintiff on ac- 
count of the default committed by them 
in the fulfilment of their undertaking^ 
and therefore the plaintiff is enforcing 
the charge created in his favour fo^ 
those sums against the properties in 

bchs. 1 and 2 respectively. The cove- 
nant in Ex. B, namely, 

each of us shall discharge the debt falliu" to 

to his shai““ which have fallen 

is not a mere personal covenant, and can- 
not be treated as a contract among the 
bro hers having no reference to the pro- 
perties allotted to their respective shares. 

properties 

allotted to the share of each of the bro- 

ers in a particular schedule attached 

to the partition deed, is derived from the 
adjustment of their mutual rights and 
bligations, and in consideration of the 
benefits derived from some of them and 

apportionment of 

the debts due by the family was effected 
in a certain way and the payment of 

pressly made an obligation with which 

‘ seems to be a 

lestuctive covenant in the nature of an 

n ownership of 

the mLn- 

If tho pluintis isenlilloa to tbe bene 
‘p.o 6?'™ ? C.0 eof“co 

specmc performance therpnf i 

against defendants 1 and 9 i J 

against any transferee fv \ 

has been found to i 5 

chaser with notice The 
P1.C0 dofond.nt 6 *„ “i " . 

» •»« 2 bPd b. ES'be 

deemed to be one bound by the restric 
tive covenant or obligation as if he 4ere' 


a party to such covenant. Can defen 
dant 1 or defendant 2 claim priority or 
any right of subrogation in respect of 
the payment of Es. 7,650 by each of them 
ovaic^ tbe mortgage decree debt of An 
pavu Eowther ? Neither of them can 
claim such a right, because that sum ia 
part of the debt which ho undertook to 
pay out of the share of the i.ropertilp 
allotted CO him under the partition deed 

ni • claimed by the 

plaintiff in this suit as due from defen 

dant lor defendant 2. represents oniv 
another portion of the mortgage debt 
uodeHakei. to be paid by defendants l 
^ in the a oresaid manner. Thel 
general principle is that a later pu, 
chasei oi mortgagee who undertakes to' 
pay two prior encumbrances but pavs^ 
only one and not the other, cannot re!! 
si.st the claim of the encumbrancer not* 

th/oM’ up the discharge ofi 

the other encumbrance as a shield' and^ 

claiming priority for the amount paid 
discharge of it ; vide nisscsioar P ^ j 
V. Lai Sanaa, S.,„l, (W. “a “ ,1 

from such a purchaser with notice of the 
covenant cannot also claim any right of 

subrogation: vide Lakshmi Achi v 
Narayanastvami Naicker (7) Pn 

present case, it was by virtue nf 

brothers th« e.ob o7 lb,“\“ tit 

exclusive owner of cerfoi'n o 
of properties at the time 0 ^ 7 ]!? 
ion, and to such exclusive ownershin of 
those properties the burden of ^yiS a 

rwjrE^w'ir'^' iehi 

- ppavu Eowther was annexed Ea 
fendanfc 5 who has purchased the items 

rom defendants 1 and 2 with notice e 

the aforesaid covenant is equally bound 
by it; vide Power v.£i:a«^ffs/i (8), and also 

Pra5k« Aaram Si^fgh v. Hantaan (9j! 

Ihe plaintiff being entitled to the 
benefit of that restrictive covenant de 
f^endant 5 who is a purchaser ’with 
notice of that covenant cannot claim anv 
right of subrogation to the preindir'a i 

tb. plaLtiff, n. 

thei the plaintiff can be allowed anv in ‘ 
terest. He claims it as part of the com* 
pensation for the loss sustained Thl 
indemnity clause in Ex. B entitlac 

6. (1907) 6 C L J 13I; ' ‘ 

8. ' R 52^ ^ ° 188. 

9. air 1919 All 235=49 I C 865=41 All 417. 
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'Ifc is proved that he raised the money 
for making the deposit, by mortgaging 
his properties with possession under 
IEx. D. That being so, a reasonable rate 
lof interest can be allowed to him as 
•'compensation due to him under the in- 
idemnity clause: Ex parte Bishop In re 
Fox, Walker Sc Co. (10). Interest has 
been allowed to the plaintiff at the rate 
of seven and half per cent per annum. It 
seems to bo a perfectly reasonable rate. 
We must point out that though defen- 
dant 5 is not entitled to any priority 
over the plaintifl’s claim, his right to 
claim contribution under Ss. 82 and 95, 
T. P. Act, is available to him, when the 
need to enforce such a right arises. It 
is next contended for the appellant that 
the lower Court was wrong in having 
•exonerated item 3. Sch. 1 from liability 
to the plaintiff’s charge. The plaintiff 
has not chosen to file an appeal or memo 
of objections, as regards this item, but 
we think, that defendant 5 is entitled to 
question the correctness of the exonera- 
tion of this item, as a greater burden 
would be thrown on the items purchased 
by him. This item was bought by defen- 
dant 8 in Court auction in execution of a 
simple money decree which was obtained 
against Seeni Bowther. After his death, his 
sons (the plaintiff and defendants 1 to 3) 
were added as his legal representatives, 
in the course of execution. The sale 
certificate (Ex. X) does not state that 
the property was sold subject to^ any 
•charge in favour of the present plaintitT 
under the partition deed Ex. B, though 
mention of this deed is made in it, as 
noted in the sale proclamation. The 
lower Court has hold, that defendant 9 
who is a later purchaser from defen. 

• dant 8 under Ex. XII is a bona fide pur- 
chaser for value, without notice of the 
charge in plaintiff’s favour. When re- 
ference to Ex. B was made in the sale 
certificate, this circumstance must have 
put defendant 9 on inquiry, and his ab- 
stention from making an inquiry is with- 
out any lawful excuse. He must be taken 
to have had constructive notice. But 
the exoneration of this item may be 
-justified in another ground. In the ab- 
sence of any evidence to the contrary, 
wo may presume that the right, title and 
interest of all tlie legal representatives 
of Seeni Bowther in that item was at- 

10 (1880) 15 Ch n -100=50 L J Cli 1S=2J \V B 
144=‘13 L T 1G5. 


tached and sold. That being so,anycharge 
which the present plaintiff had over that 
item should be deemed to have passed to 
the auction purchaser. We therefore 
think the exoneration of this item from 
the plaintiff’s claim should stand. 

There are still two more points to be 
considered. The decree of the lower 
Court is defective, as it stops with a 
mere declaration of a charge on the pro- 
perties in Schs. 1 and 2. It seems to 
have failed to grasp the real scope of 
this suit, and has ignored the prayer for 
sale contained in para. 12 of the plaint. 
The plaintiff is surely entitled to that 
relief in this very suit. As a last resort, 
a request is made on behalf of the appel- 
lant, for a direction about the order in 
which the items in Schs. 1 and 2 should 
be put up for sale. In view of the fact, 
that the major portion of the purchase 
money paid by him for some of the items 
went towards the discharge of Appavu 
Bowther’s mortgage decree debt, it would 
not be unreasonable, if they are directed 
to be sold last, and there can be no pre- 
judice to the realization of the decree 
amount by the plaintiff. Defendant 6 
also has similarly contributed out of the 
purchase money for item 5, Sch. 2. Hav- 
ing regard to these facts and other cir- 
cumstances in this case, we are inclined 
to give the necessary directions. Excep- 
ti^ is taken to the lower Court’s order, 
that defendant 5 is also personally liable 
for the full costs of the plaintiff. It is 
true that he has failed to substantiate 
many of his pleas. We are however of opin- 
ion that this order of the lower Court is 
rather drastic, and should not be upheld. 

In the result, the decree o! the lower 
Court is confirmed, subject to the follow- 
ing modifications. Thieo months time 
is given for the payment of the sums 
decreed to the plaintiff. In case^ of de- 
fault, the items of Sch. 1 (except item 3) 
and the items of Sch. 2, will be sold. 
Sch. 1 items will be put up for sale in 
this order, viz , 7, 10, 11, 2, 4, 5, 6, 8, 9 
and 1. Sch. 2 items will be put up for 
for sale in this order, viz., 9, 10, 2, 3, 4, 
6, 7, 8, 5 and 1. The order making de- 
fondant 5 personally liable for the plain- 
tiff’s costs of suit is set aside. The ap- 
peal having substantially failed, the ap- 
pellant should pay respondent I's costs 
and bear his own. The other respon- 
dents will boar their own costs. 

r.Pv.s./K.S. Order accordingly. 
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Ramesam and Cornish, JJ. 
Official Receiver of Ramnad — Dafen- 
•dant — Appellant. 

V. 

K. R. MiUhu, A, R. AriDia^halavi 
^Chettiar and others — Plaintitfs — Respon- 
dents. 

Appeal No. 54 of 1923, Dacided on 
Sth May 1933, from decrea of Sab-Jud^e, 
Sivaganga, in O. S. No. 113 of 1924. 

Civil Courts Act (3 of 1873), 

does not prevail over Suits 
Valuation Act (1887), S. 8. 

Section 14, ^ladras Civil Courts Act, do 33 not 
prevail where it comes into conflict with S. 8, 
•Suit3 Valuation Act; AIR 1914 Mad OS- 4. I R 
191G Mad 942; 18 I G 903; AIR 1924 Mad .SCO, 

fid 07t. r-p 791 p 9l 

(3 of 1873). 

, Valuation for purposes of suit should 
also guide valuation for purposes of appeal. 

Jurisdiction conferred by S. 14 is regarded as 
always one and if a suit is to lie before a parti- 
•cular Court on the ground that the valuation 
tor purposes of jurisdiction should ba regarded 
as a certain amount, that should guide afso the 
valuation for purposes of appeal. [p 722 C 1] 

T. M, Krishnaswami Ayyar and K, 7. 
Atamachandra Ayyar — for Appellant. 

■dent 1 — for Eespon- 

Bamesam, J . In this appeal a preli. 
•xmnary objection is taken that the ap- 
peal dees not lie to this Court. For the 
.purpose of deciding the objection we 
Aave to see what the nature of the suit 
^3. The suit was for a declaration that 
the properties which are the subject 
matter of the suit do not belong to de- 
fendant 2 but belong to the plaintiff 
and defendants 3 and 4 and defendant 1 
had no power to bring them to sale as 

.^he properties of defendant 2 and for a 

injunction restraining defen- 
dant 1 from selling them. Under the 
Court. fees Act S. 7 (4) the plaintiff has 
.got to value the injunction and pay 
court-fees ad valorem on it. Prior to 

S2o7h? Court. fees Act in 

192.. the plaintiff might have given anv 
■valuation he liked 'Rnf- any 

fs half th« “inimum valuation which 
value the land. Here the 

■and therefore the EnFff^h 
tbe relief at nota^n^Bs'VoV^H® 
accordingly valued it at RsTonn 
-brought the suit. The Lift 7’° ° 
nally dismissed. There was L 7®-*’ 
th. High C„„„ by ,b, JSS**',}: 

■ objection wag taken. The High Court 

1933 M/91 & 92 
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Opfl , Receiver, Ramnad v, MdthDj 

reversed the decision of tha District 
Judge and remanded the suit for fresh 
disposal. After the rem^and the Sub- 
oidinate Judge of Sivaganga gave a decree 
to the plaintiff. Now defendant 1 files 

this appeal. 

The objection is taken that if the 
value of the properties is ouly Rs. 4,000 
the appeal lies to the District Court 
and not to this Court and for that 
purpose S. 8, Suits Valuation Act, 
IS relied on. On the other side S. 14, 
Madras Civil Courts Act, was relied 
on and it is contended for the ap- 
pellant that where S. 14, Civil Courts 
Act, comes into conflict with S. 8, Suits 
Valuation Act, it is the former that 
should prevail. As no rules have yet 
been framed by the Local Government 
under S. 3, Suits Valuation Act, we c.an- 
not say S. 14, Civil Courts Act, has been 
lepealed. But all the same we have »ot 
the fact that S. 8, Suits Valuation A^ct, 
says that in certain suits, namely, those 

other than suits under S. 7, paras. 5, 6 and 
9 and para. 10, Cl. (d) the value as deter- 
minable for the computation of court- 
leos and the value for purposes of juris- 
diction should be the same. Whatever 
doubts one may entertain if the matter 
were res Integra we find that the matter 
has been conddered by a series of autho- 
rities of this Court and the view taken 
lias always been uniform. We think we 
are not justified in differing from the 
view even if we think there ought to be 

construction, and it is not 
clear that we think that S. 14, Civil 
ourts Act, should prevail over S. 8 

V. ^ara^anaswamt Naidu (1), Aylin« J i 

took this view. There was a LdteV; 

Phimis^JP^’ Ayyar and 

in vifi his judgment, 

-I view was taken by 

Miller and Sundara Ayyar. JJ., in thL 
case in Bamayya v. Bamasioami (3) 

P ltaf^TT f 
fv! 1 one may sav 

1. A I it 1914 Mad 

2. A I R 1916 Mad^ 9427)1 f pTnf 

873. J1 I C 104=39 Mad 

3. (1912) 13 I 0 903. 

Ain 1924 Mad 360=77 I 0 542=47 Mad 
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formance only, the decision supports the 
respondent. Some other cases have been 
referred to us, but in these decisions 
S. 14 was not referred to or discussed, 
for instance a decision of mine in Bala- 
krishna Nair v. VishmL Numhudiri (5) 
which on this account is not much of 
value. We are therefore inclined to fol- 
low the decisions first mentioned. 

It is next contended by the learned 
Advocate for the appellant that even if 
one is to follow these decisions for the 
purpose of determining the forum at the 
time of the institution of the suit, still 
S. 14, Civil Courts Act, may bo applied 
for the purpose of determining, the Court 
before which the appeal should be filed. 
But this is making a distinction as to 
the meaning of the words ‘‘jurisdiction 
conferred by this Act” according as the 
question arises for the purpose of insti- 
tution and for the purpose of appeal. 
We do not see any justification for mak- 
ing this distinction. Jurisdiction con- 
ferred by the Act was regarded as always 
;ono and if a suit is to lie before a parti- 
'cular Court on the ground that the valu- 
lation for purposes of jurisdiction should 
'be regarded as a certain amount that 
I'should guide also the valuation for 
I purposes of appeal. We cannot apply 
S. 14 in one way for one purpose and in 
another way for another purpose.^ We 
think that this preliminary objection is 
well founded and the memorandum of 
appeal should bo returned for presenta- 
tion to the proper Court. The appellant 
will pay costs of this order in this Court. 

Costs on the half scale. 

T.w.S.'K. S. _ Order acco rdin ghj 
bTl i iiloaiTlad 375=r32 I C 129. 

A. I. R. 1933 Madras 722 

Walsh, J. 

Jayiiundcis Bavuji Sciit Appellant. 

V. 

Puilian Marakar Kandiyil Krishan 
and oi/it’rs— Respondents. 

Appeal No. 58 of 1929, Decided on 
17th January 1933, against appellate 
order of Dist. Judge, South Malabar, 
D/- 17th July 1928. 

Limitation Act (1908), Arts. 181 and 182 
—Surety bond executed by two persons to 
produce, movables can be enforced without 
recourse to suit — Limitation runs from date 
of bond or date of failure to produce pro- 
perty — Proceedings taken against judgment- 
debtor in execution of decree or against one 
of the sureties for enforcing bond in which 
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other is simply impleaded without any relief^ 
be ing claimed against him, are not steps 
against other surety to enforce bond so as to* 
save limitation— Civil P. C. (1908), S, 145. 

Where a surety bond is executed by two per- 
sons for the production of movables which are 
attached, undertaking liability to pay any amount 
that may be ordered by the Court for non-pro- 
duction of the property, the sureties are not li- 
able for the decree amount, but only for the 
amount that may be ordered by the Court. Such 
a bond can be enforced without recourse to a suit 
even though S. 145, Civil P. C., will not apply; 
and limitation for enforcing such bond begins to 
run either from date of bond or date of failure 
to produce the property. In such cases proceed- 
ings taken against the judgment-debtor in exe- 
cution of the decree, or proceedings taken against 
one of the sureties to enforce the bond in which 
the other surety is simply impleaded without 
any relief being claimed against him are not 
steps as against the other surety so as to save 
limitation. Case law referred. 

[P 723 C 1, 2; P 724 C 1, 2], 

K. P. Bamakrishna Ayyai — for Ap- 
pellant. 

K. P. Baman Menon — (or Respdts. 
Judgment . — This is an appeal against 
the order of the District Judge of South 
Malabar confirming an order of the Dis- 
trict Munsif, Calicut, dismissing E. P- 
No. 3100 of 1920 to issue a warrant o£ 
arrest against one Baputti (the respon- 
dent) who stood as second surety for the 
production of certain articles attached 
in execution of a decree obtained in. 

0. S. No. 417 of 1921. 

The facts are fully .stated in the 
judgment of the District Munsif. Those 
which are relevant to the appeal are 
that the decree-holder (appellant) put 

in E. P. No. 014 of 1922 on 3rd April 
1922 for attachment of movables. They 
woro left in the possession of this Ba- 
pntti and another who executed a bond 
for their production. The material 
terms of the bond run : 

“ Agreeing that if any default is made in res- 
pect of the said properties, ourselves, the proper- 
ties belonging to us, and our heirs in succession, 
would be liable for all the loss that may bo sus- 
tained thereby, and for any amount that may be 
directed by the Court.” 

In a bond of this sort there is no rea- 
son for the sureties making themselyes^ 
responsible for the decree amount, with 
which they are not concerned, and they 
are not liable for it unless they make 
themselves so in the clearest terms. R 
cannot be contended, and in fact has^ 
not been contended before me, that the 
words “ for any amount whatever that 
may bo directed by the Court, can 
mako them liable for the decree amount* 
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Ifc is conceded that; fche 'words refer to 

any amount for which the Court may 

hold them liable under the terms of the 

bond. On 6th July 1922 uotice was sent 

to the sureties to produce the articles 

and they filed an application cn 31st 

I ugust 1922 that the properties should 

)e sold ao the place where they were 

kept as they consisted of logs of timber. 

This request was granted. They did not 

produce the articles. On 11th Septem- 

ber 1922 the debtor and the first surety 

applied to the Court in M. P. No. 1090 

of 1922 urging that as the decree-holder 

had failed to apply for the sale of the 

property within two months of the date 

of the precept the attachment was not 

in force, and they prayed that the surety 

bond might be cancelled. It was held 

tnat they were barred by estoppel and 

res judicata from raising the contention 

and this decision w^as confirmed in ap- 
peal. ^ 
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On 20th November 1922 E P 
No. 618 of 1922 was put in to arrest the 
hrst surety. There was a further appli. 

cation dated 2nd March 1923 to the 
same effect. The first surety was arrest- 
ed and kept in jail for six months the 

■looo^^ terminating in September 
when the petition was closed. On 

Ibth January 1926 M. P. No. 126 of 

iJ2b, was put in for transfer and to have 
the assignment recognized in favour of 
the assignee decree-holder and a similar 

June 

1926 to have the assignment recognized. 

On ISch August 1926 the present 

execution petition was put in by the af 

s.gnee decree-holder to execute the de 

cree by the arrest of the second surety 
the respondent. i-uiecy, 

h Distnct Munsif found it barred 

thought apparently 
tha4 It came under Art. 182. Limitation 

Jud’pA i learned District 

sented if ^ P^e- 

i^anv “^‘“taioable and that 

n any case it was time-barred as asain^f 

he second surety (respoudeS I a«ree 

in every point with the view take^ hv 
the learned District Jud«e Trf p • 

Sinnh (1) v Bahadur 

the Privy Council held no 

jdoubt that a suit is not necessary to en- 

^j^^i-jLbpn d like the pres Ani; and lairl 

^ ^ 5.5=55 ro~650S46~rr9o8 

—22 0 G 212=42 All 158 (P G.) 
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down the procedure, but their Lordships 
Suy at (p. 1G7 of -12 All .) ; 

"It roraaiDs therefore that there an un- 
que..tioned liability and there must be some 
mode of enforcing it and that the only mode 

of enforcing it must be by the Court m.alcin- an 

Older in the suit upon the application to rvliich 
the sureties are patties, that the properties 

charged oe sold unless before a, day uamci the 

•-Uieties find the money.” 

In that case whafc was to be produced 
was money, here it is articles, but the 
bond was of the same sort. Tliis has 
been interpreted by a Bench of this 
l^ourt in Sankunni Variar v. Vasudevan 
civxoudripo^d (2) as follows r 

tionTbaV-fnr'’^'*i“!f for the proposi- 

ion that although the case does not come with-' 

m the terms of S. 145 the Court has inherenti 

powor to enforce the bond without recourse to a| 


I am bound by this opinion and can- 
not therefore follow 21aclho Prasad x. 
Pea)cij Lai (3) which case was no doubt 
after the Bnvy Council decision, but in 

oii 1 C/Ouncil decision is not 

uded to at all. and it was apparently 
not brought to the notice of the Court 
jo 13 clear therefore that steps fo en- 
force a bond of this sort do not fail un- 
der S. 145. Steps threfore taken in exe- 
cution against the judgment. debtor are 
not steps against the sureties nor arel 
steps in execution against the sureties i 
steps m execution of the decree itself' 
There is no authority at all to the con 
tiary and the injustice and anomalies of 
any doctrine which would render stens 
m execution against the judgment- 
aebtor s eps against the sureties, who 
have only agreed to produce certain 
aioicles attached in execution are ob- 

place it would mean 
that even if the sureties have produced 

Snr fh Obligation un- 

der the bond has been fully discharged 

yet execution is still somehow proceed- 
ing against tbern if subsequent execu. 
tion IS taken against the judgment-deb- 

tor for the balance not covered by the 
articles sold. It would also follow that 
where the sureties had not produced 
articles, of perhaps quite a trifling value 
and no steps bad been taken Against 

them to enforce their bond, the decre! 

holder could come up some 12 years 
afterwards, if he had kept execution of 
the^Iec^^liva b^^pr^eedmgs against 

q’ 1C05=97 I G 787 

3. AIR 1921 All 220=62 I G 719, 
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the judgment-debtor, and say that limi- 
tation was saved. 

In furnishing such security the sure- 
ties cannot have any legal knowledge 
imputed to them except that there has 
been a decree against somebody, that 
property has l)een attached in execution 
of it, and that they have made them- 
selves responsible for its production to 
Court when called for. They need not 
even know who the judgment-debtor is 
nor do they undertake the smallest res- 
ponsibility for his conduct or for paying 
the decree amount. The injustice there- 
fore of counting steps taken against him 
in execution, with which they have no 
concern, and of w’hich they may have 
no knowledge, to save limitation against 
them in enforcing their bond, if they 
have defaulted, is obvious. It is un- 
necessary to consider the converse case 
whether steps taken against the sureties 
will be steps against the judgment-deb- 
tors to save limitation. Consequently 
the petitions of 18th January 1926 
and 8th June 1926 are not available to 
save limitation. 

But it is argued that at least the peti- 
tion for arrest taken out against the first 
surety on 2nd March 1923 which was 
not disposed of till September 1928 will 
make this execution petition against the 
second surety on 18 August 1926 in 
jtime. I agree with the learned Distriot 
Judge that, looking at the decisions in 
l\aj llaghiihar Singh v. Jai Indra 
iJiahadtir Singh (l) and Sankunni Variar 
V. Vasudevan N amhudri'pad (2) the pre- 
sent application is governed by Art. 181 
and not Art. 182, Jjimitation Act. As- 
suming that the execution petition of 
j2nd February 1923 could save limitation 
las against the first surety it is, I think, 
'quite clear that it cannot do so with re- 
Igard to the second surety. The mere 
fact tliat the name of the second surety 
is mentioned in that application, with- 
out any relief being sought against him 
is not enough : vide Wazir Baksh v. 
llari Hama, A. I. 11, 1922 Lah 208. 

1 may mention a case which came to 
my notice after arguments and to w’hioh 
1 afterwards drew the attention of the 
learned .advocates though, for reasons 
to be stated, I am not prepared to fol- 
low one of the opinions expressed in it. 
This is Bami Bcddi v. Garumurthi (4) 
recently decided by Madhavan N air, J . 

4. AIR 1Q33 Mad 219=142 I 0 303 


The learned Judge there held that the 
cause of action m a case of this sort 
arose on the date on which the condi- 
tional liability to produce the property 
came into existence, i. e., the date of the 
security bond, and not on the date that 
the surety defaulted in producing it. 

Of course if that view is correct the ap- 
pellant is still more out of time as the 
date of theCsecurity bond is 7th April 
1922, but I will assume for the purposes 
of the argument that the date is the one 
he contends for when default in produc- 
tion was made, which is put at 11th 
September 1922 when the sureties put 
in the petition asking that the bond 
should be cancelled. 

Madhavan Nair, J., while, in the mat- 
ter of holding that a suit to enforce the 
bond is not necessary, he refers to San- 
Icunni Variar v. Vasa^devan Nambiidri- 
jyad (2), states in an earlier paragraph 
that no authority had been quoted that 
the provisions of S. 145 will not apply 
and he says that resort is invariably 
had to S. 145, Civil P. C., in such cases. 

In my opinion the two cases quoted 
above are clear authorities that S. 145 
does not apply and the Bench in San- 
kunni Variar \ , Vasiidevan Namlmdri- 
pad (2) has read the Privy Council de- 
cision in that sense. It would have been 
perfectly easy for their Lordships to 
have said that, though a suit is not ne- 
cessary S. 145 will apply. Instead of 
that they give quite a different proce- 
dure which is to got an order from Court 
after notice to the sureties, that the 
bond is forfeited and then to proceed to 
execute that order. As I said above I 
am in any case bound by the Bench 
view on the point. Some argument was 
raised about estoppel or res judicata on 
account of the decision in M. P. No. 1090 
of 1922. There, I consider, is no estop- 
pel arising from that petition nor res 
judicata with regard to the contention 
that the present petition is in the wrong 
form and that it is time-barred. That 
petition C.M. P. No. 1090 of 1922 was 
one to declare the bond cancelled and 
the only effect of its dismissal was to 
settle that the bond was in force and 
executable then. 

The execution petitions for arrest on 
the first surety were taken out subse- 
quently to this and even if they could 
be res judicata as against the first 
on the point that the execution could be 
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taken out in this way, without an order 
of liability on the bond being passed by 
the Court, they could not possibly be 
res judicata against the second surety 
against whom no action was sought un- 
dei them. In my opinion the procedure 
now adopted is misconceived being pre- 
mature. It is necessary first to obtain 
an order of the Court declaring, the 
bond of the second surety forfeited. 
Even if the present petition were to be 
treated as such an application it is bar- 
red by limitation being made more than 
three years not only from the date of 
^0 bond (if the view of Madhavan 
JNair, J., in the case quoted above be taken 
as correct), but also from the date of the 
alleged defa,ult. The second appeal fails 
and IS dismissed with costs. 

P.R.S./k.s. Appeal dismissed. 

A. I. R. 1933 Madras 725 

Walsh, J. 

Ayyakannu Pillai and another— PWm. 

tiffs— Appellants. 

. V. 

Doraiswami Pillai and Defen- 

dants Bespondonts. 

Second Appeal No. 316 of 1929 De 

August 

iy28 in A. S. No. 13 of 1928. 

future* ; I Subscriber agreeing to pay 

anv default of 

becon> all future instalments to 

ome due on date of default — Default 
clause IS not penal. 

^ a chit fund takes the 

1925 Mad 177, DUs frcnTAIIt llmXil Hf 
K a Tf ■ , , [P 726 G 1, 2] 

Avvar-foTAlZtnir 

iWenoM— for Eespon- 

'b7.t “p *.1^'^.*'*^ ‘s 

started about 2nd May 1921 n 
sisted of 50 chitq ^ ^ 

subscriber for two ^ ^ 

Oh 8th Jol, 1921° ^^lV°.t^“'"‘ 

out«d the suit ffiortgago hood «, s.o.riiy 


for payment of the future instalments. 
While the chit was going on he also took 
the other chit in auction in 30tb instal- 
ment for Es. 310 on 6th October 1923. 
The findings of fact are that towards 
the suit mortgage bond defendant 1 paid 
up the calls until 21th call only, and 
thereafter committed default. Under 
the terms of the bond all future instal- 
ments 25 to 50 became payable on the 
date of default. The plaintitf’s case in 
the trial Court was that defendant 1 
committed default in the fifth drawing, 
but the Court found that this defaurt 
had been waived and, as I said, the find- 
ing is that default began after the 21th 
instalment. The plea of defendant 1 
was that he had paid up to the end of 
the 27th instalment and that there was 
an adjustment as regards both the chits 

by means of Ex. 1. Ex. 1, has been 
found against. 

The finding is that the plaintiffs’ 
version that Es. 310 due to defendant 1 
for the second, chit was adjusted towards 
the calls of the second chit and towards 
the amount due on some promissory note 
IS correct. The trial Court following 
the decision of Srinivasa Ayyangar, J., 
in Bamalinga Adaviar v. Meenakshi 
Sundaram Pillai (l) found that the 
clause by which all future instalments 

became due on the date of default was 

penal. It accordingly only gave a decree 
tor the instalments as they fell due at a 
certain rate of interest which is not 
clearly stated in the judgment and which 
It is unnecessary for the purpose of this ■ 
appeal to work out. The rate stipulated 
in the bond is 30 per cent. The defen- 
dants appealed. The lower appellate 
Court held that the whole amount be- 

came due at the date of default, thereby 
impliedly dissenting from the view of 

matter, but it 
held that the rate of 30 per cent was a 

penal clause added to this penalty for 

default and awarded interest onlv at 

6 per cent. Although the whole ar«u 

ment recognized that the future instal- 

thr*25th^°^"“^ °°°-Paymant of 

nf date of the closing 

of the chit. No reason is given foi- fu- 

by the learned Subordinatf Judgl Th s 

second appeal is preferred by the 'pSn 

MLiggJlconcern ed only with infe r.of' 

1. AIR 1925 Mad 177=85 I C 261. 
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The first matter is that mentioned just 
now that interest must begin from the 
(late of default and that is clearly so on 
the finding of the learned Subordinate 
Judge himself. Tlie other matter urged 
is that the Court is wrong in holding 
that 30 per cent interest stipulated in 
the bond is by way of penalty. Tn Vaithi- 
natha hjr'y v. Govindaswami Odayar (2), 
it was held that this was not a penal 
stipulation evmn when added to the loss 
of commission by the defaulter and to 
his having to pay all the instalments 
on default in one. In M atlnilinmara^ 
swammh v. Snhrarnanian, A, I. R, 1927 
il/a'Z. llOo, Ram 0 3am, J., one of the 
Judges in Vaithinatha Iyer v. Govindci- 
swamy Odayar (2) referred to that case 
and it was argued that in the later case 
the learned Judge approved of the opi- 
nion of Srinivasa Ayyaugar, J. As I read 
the case I do not think the learned Judge 
says that he approves of the test laid 
down by Srinivasa Ayyangar, J. If that 
tost is correct it would unquestionably 
make the stipulation that the whole of 
the future instalments became due in 
default of payment of any of thorn in 
the case of these chit funds a penalty, 
because unquestionably these are debt 
instalments which are not due actually 
at the time of the bond. All that 
Ramesam, J., lays down in A. I. R. 1927 
Mad. 1105, is that it cannot be said that 
the terms of a chit fund contract can 
never be penal. 

The whole effect of Ramesam, J’s., 
judgment as compared with the decision 
of Srinivasa Ayyangar, J., in Ramalin(ja 
Adaviar v. Mccnalcshi Snndaram Pillai 
(l) is considered by Anantakrishna Ay- 
yar, J., in Knnju Nair v. Narayanan 
Nair (3), and I have nothing to add to 
the remarks made by that learned Judge 
there. However the matter has recently 
been set at rest by the decision in Siih- 
hiali Pillai v. Muthiah Pillai (l) in 
jwhich it has been hold dissenting from 
itho view of Srinivasa Ayyangar, J., that 
ithe clause that all the future instalments 
shall become duo on default of payment 
of any one instalment is not penal and 
Maiihinatlia Iyer v. Gorindaswamy Oda^ 
\yar (2) is approved of. This sets the 
; matter at rest and there can therefore 
■ b e ri o (1 o u b t _t h a t _t h i 9_d^ f a u It c 1 a u s e m 

2. AIR 1022 MiidGT— G7 I C 005. 

3. AIR 1033 i\I;ul 252=110 1 0 S33. 

4. AIR 1033 Hud 057. 


Ex. A, is not a penal clause. If the 
whole sum becomes due and there is no 
penalty, then there is no reason to call 
the interest which has to be paid on 
such sum until the principal sum is paid 
a penalty : see also V aithinatlia Iyer 
V. Govindaswamy Odayar (2), on this 
matter. No question was raised here 
that 30 per cent was per se an unduly 
high rate to be relieved against under 
the Usurious Loans Act. lam therefore 
of opinion that the plaintiffs are entitled 
to 30 per cent interest. Perhaps T may 
say this rate of interest was allowed by 
Ramesam, J,, in A.l.R. 1927 Mad. 1105, 
the case quoted for the respondent. The 
appeal is therefore allowed with costs 
in this Court and the lower Court and a 
decree will bo passed accordingly. 

P.r.S./r.K. Appeal alloioed, 
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CUROENVKN, J. 

Ramalingam Pillai — Plaintiff — Ap- 
pellant. 

V. 

Ponnusami Goundan and others — De- 
fendants — Respondents. 

Second Appeal No. 110 of 1929, De- 
cided on 12th December 1932, against 
decree of Sub-Judge, Cuddalore, in A. S. 
Nos. 372 and 383 of 1928. 

(a) Civil P. C. (1908), S. 9 — Claim lo exer- 
cise right of worship is cognizable by civil 
Court. 

A claim by a person to exercise a right of wor- 
ship is a claim ot a description cognisable by 
civil Court: A I 11 1925 P C SC.Zfcl on; 5 I C 76, 
Expl. IP 727 C 1] 

(b) Civil P. C. (1908), O. 1, R. 3— Plaintiff 

obstructed in worshipping deity by some of 
villagers — All villagers not joined as defen- 
dants — Decree can be passed against those 
who are impleaded. 

Where plaintitl is obstructed from worshipping 
the village deity by some of the villagers, aud 
he imploads only such villagers as defendants in 
the suit and not all the villagers, the suit is not 
bad far non-joinder of all the villagers and a 
decree can bo passed against the persons so im- 
ple.xdod; but he has to take the risk that obstruc- 
tions may come from some other person, who is 
not bound by the decree: .1 I R 1921 Ceil 622, 
and A I R 1921 Cal 1050, Ref. [V 728 0 1] 

C. Padmanabha Ayyangar iovT.E, 
Ramahhadracdiaria} — for Appellant. 

U. RamaGhandran for E, U. Sund(xra 
Reddi — for Respondents. 

Judgment . — In disposing of A. S. No. 
372 of 1920 the learned Subordinate 
Judge in my viow has confounded tvro 
ontirely difl'oront issues. In para. 6 of 
his judgment ho proposes to himself the 
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question whether the plaintiff’s claim is 
cognizable by a civil Court, which is the 
subject matter of issue G. He then goes 
on to discuss what the claim amounts to 
and appears to be deciding the question 
v^hether the plaintiff has established a 
light to require the gods to be stopped 
at his house, which is the subject matter 
of issue 2, though he concludes by find- 
ing that the right claimed by the plain- 
tiff is not cognizable by a civil Court. 
I must take it that he has restricted 
himself to a consideration of issue 6 and 
that he has left issue 2 undecided. 

The case upon which he seems to have 
relied on in his somewhat confused dis- 
cussion is Krishnaswami Ayyangar v. 
Banrja^wami Ayyangar (l). There is no 
doubt that the brief passage in the judg- 
ment which is relevant upon this point 
concludes with the observation that the 
suit is not of a nature of which a civil 
Court can take cognizance. But the 
grounds given for coming to that con- 
clusion are in the first place that the 
right clainaed to stop the idol in front of 
the plaintiff s house is not part of the 
nght to worship by a member of the 
community for whose benefit the temple 
has been dedicated, which, I think, must 
0 regarded as a finding upon the merits 
of that particular case; another finding 
of the same description is that there can 
he no right to obstruct a highway for 
■the purpose connected with the plain- 
tiff s claim. T find it difficult to under- 
stand how the cognizable character of 
the claim can be decided on grounds such 
as these. It is unnecessary to canvass 
this case further because, in my view 
the Privy Council case in Manzur Hasan 
V. Huliammad ^ Zaman (2), which the 
earned Subordinate Judge dismisses as 
having no reference to the circumstan. 
'ces with which we are now dealing, is 
clear authority, as the learned District 
Munsif has taken it to be, that a claim 

I 1 ^. P®'^son to exercise a right of wor- 
,s lip is a claim of a description cogniz. 
■able by a civil Court. Their Lordships 

have made reference to the differin'^ 
views taken by the High Courts o1 
Bombay and Madras and have expressed 

a preference for the Madras view! upTeld 
_b> Calcutta, that a suit of this character 
IS c ognizable^ by a civil Court. Their 
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1. (1909) 5 I C 76. ' 

2. A I R 1925 P G 36=86 C 236=50 t a fii — 

47 All 151 (PC). ^ 


Lordships were dealing with the right 
to conduct a religious procession through 

a public street; but their decision sets 

at rest the more general question, whe- 

tner a claim to conduct or to participate 

in public worships is actionable. There 

can oe no doubt that, whether it be well 

or ill-founded, the plaintiff’s claim, is 

one so to participate and I think it is 

quite clear accordingly that issue 6 in 

the suit must be answ'ered in plaintiff’s 
favour. 

The learned District Munsif, who has 
decided all the issues, has given the 
plaintiff a decree with reference to the 
two deities, Gangai Amman and Ponni 
Amman , which formed the subject 
matter of A. S. No. 372 of 1926 before 
the Subordinate Judge. The learned 
Subordinate Judge has not proceeded to 
consider the other issues with the excep- 
tion of one, namely, issue 7, on the 
question of non-joinder. The point here 
raised was that the villagers as a body 
constituted the trustees of the affairs of 
these deities, that the defendants in ob- 
structing the plaintiff acted as such 
trustees and that it was necessary either 
to implead all the villagers or to bring 
a representative suit in order that an 
operative decree might be passed. The 
single case upon which the learned Sub- 
ordinate Judge in accepting this conten- 
tion has relied upon is Haran Sheikh v. 
Bamesh Chandra (3). 

That was a case against servient 
owners as defendants by a plaintiff who 
claimed a right of way over land in 
which the servient owners had shares. 
One such servient owner was omitted, 
and tne Court held that the non-joinder 
was a fatal defect on the ground that 
the decree, if made, must be infructuous. 
With all respect it is difficult to see 
why it should have been infructuous 
against those persons who were parties 
to it, and in a later case, Surja Narain 
V. Chandra (4), doubts have been ex- 
pressed as to the correctness of this deci- 
sion. In the present instance the plain- 
tiff does not go so far as to say that the 
defendants’ denial of his right is made 
as representing the trustees or that the 
trustees themselves had made any such 

denial of his right to participate in the 

worship. He has selected these defen- 
dants, he says, b ecause they are the per- 

3. A I R 1921 Cal 622=62 I C 425. 

4. AIR 1924 Cal 1050=34 I G 467. 
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sons who have by overt acts obstructed 
him in the exercise of his alleged right. 
In these circumstances I a,m unable to 
see why a decree should not be passed 
against these persons, the plaintiff of 
course to take the risk that obstruction 
may conje from some other quarter, 
which would not be bound by the decree. 

1 cinnot find any valid ground in this 
objection. With regard to the other 
deity, Dropathi Amman, the subject of 
A. S. No. 383 of 1926 on the file of the 
Subordinate Judge’s Court, the question 
of the cognizability of the claim has 
again been raised; but I think it is un- 
necessary to enter into it because in this 
instance the learned Subordinate Judge 
has found that, assuming it to be a claim 
which can be entertained by a civil 
Court, the plaintiff voluntarily aban- 
doned the exercise of any right he may 
have possessed by giving up the celebra- 
tion of the festival in 1920. This is a 
finding of fact on which both the lower 
Courts are concurrent and is sufficient to 
dispose of the case in this respect, and 
I therefore record no finding in this in- 
stance upon issue 6. 

The result of my findings is that the 
portion of the Subordinate Judge’s decree 
which relates to A. S. No. 372 of 1926 
is set aside and the lower appellate 
Court will restore A. S. No. 372 of 1926 
to its file and proceed to dispose of it 
after finding upon the remaining issues. 
The portion of the decree relating to 
A. S. No. 383 of 1926 is confirmed. The 
appellant will pay the respondents half 
the costs of the second appeal. The re- 
maining half of the costs will abide and 
follow the result of A. S. No. 372 of 
1926. 

p.r.S./k.s. Order accord in (jly. 
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Bardswell and Burn, JJ. 

Public Prosecutor — Appellant. 

T. 

Gurappa Naidu — Accused 
— Bespondont. 

Criminal Appeal No. 158 of 1933, De- 
cided on 24th April 1933, from order of 
Joint Magistrate, Chandragiri, in C. C. 
No. 171 of 1932. 

(a) Criminal P. C. (1898), Ss. 380 and 
562 (2) — Magistrate to whom case is refer- 
red under S. 562 (2) has no power to set 
aside conviction under S, 380— He can only 


either convict or make or direct further inr 
quiry. 

When an accused per.son on a reference under 
S. 5G2 (1) proviso comes before a Magistrate- 
under S. 380, he can be treated only as a convic- 
ted person and it is not permissible for the Magis- 
trate acting under that section to set aside the- 
conviction and to acquit him. He may if he- 
thinks further inquiry or additional evidence on- ■ 
any point to be necessary, make such inquiry or 
take such evidence himself or direct such in- 
quiry or evidence to bo made or taken, and if in 
any case he thinks the conviction to be impro- 
per, his proper action will be to refer the matter 
under the revision sections and not to set aside 
conviction under S. 380 : 2 U D R 55, Rof. 

[P 729 C 1, 2} 

5^(b) CriminBl P. C, (1898), Ss. 349, 380 and 
562 — Distinction between case submitted 
under S. 562 and one submitted under S. 349 
pointed out. 

There is a very clear difference between S. 349^ 
and S. 380. When a ^Magistrate of the Second or- 
Third class submits proceedings under S. 849 bo' 
does not convict but merely expresses the opinion/ 
that an accused person is guilty. But when a. ■ 
case is submitted under S. 562 a conviction has^ 
first of all to be recorded and so when the pro- 
ceedings reach the Magistrate for disposal under 
S. 380, that Magistrate has to deal with a person 
who has been convicted and it is not a case of the 
referring Magistrate having merely recorded the. 
opinion that he ought to be convicted. 

[P 729 C ly 

B, Manavola Chowdhrxj — for Accused. 

Judgment , — The respondent to this^ 
appeal was convicted by the Second 
Class Magistrate of Tiruttani of an of- 
fence punishable under S. 212, I. P. 
for harbouring a person who had com- 
mitted theft. That Magistrate not be- 
ing empowered to take action under' 
S. 562 (l). Criminal P. C., submitted the- 
proceedings to the First Glass Sub-Divi- 
sional Magistrate of Chandragiri. The 
Sub-Divisional Magistrate without giv- 
ing notice to anybody found the respon- 
dent not guilty and acquitted him. The- 
Government is appealing against his ac- 
quittal. The case has not been argued be- 
fore us on the merits but merely with 
reference to the powers of a Magistrate 
under S. 380, Criminal P. C. When a 
case is referred, as was this case, to a . 
a Magistrate under the proviso to 
S. 562 (l), Criminal P. C., the Magis- 
trate to whom it is referred has to dis-1 
pose of the case in the manner provided! 
by S. 380, and under S. 380 such Magis-! 
trate may pass such sentence or makei 
such order as he might have passed or 
made if the case had originally beoo 
heard by him. What is argued for thei 
respondent is that a Magistrate acting 
under S. 380 has exactly the sam&- 
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poweis as has a Magistrat© to whoDQ pro- 
ceedings are submitted under S. 349, 
Criminal P. C. No authority of any 
High Court has been quoted on this sub- 
ject but the Judicial Commissioner of 
Upper Burma has in Mithi Hlav.Mi 
Kin (ij’held that the same powers can 
be ^ exercised under S. 380 as under 
S. 349, and has expressed the opinion 
that it is difficult to suppose that the 
legislature intended anything else. The 
question is however not what the legis- 
lature^ intended or contemplated but 
what it has in fact enacted. There is a 

very clear difference between S. 349 and 
S. 380. 

When a Magistrate of the Second or 
third class submits proceedings under 
b. 349 he does not convict but merely 
(expresses the opinion that an accused 
person is guilty. But when a case is 
submitted under S. 562 a conviction has 
orst of all to be recorded and so when 
the proceedings reach the Magistrate 
for disposal under S. 380, that Magis- 
trate has to deal with a person who has 
been convicted and it is not a case of 
the referring Magistrate having merely 
recorded the opinion that he ought to be 
convicted. Such opinion as the referring 
Magistrate expresses being that on the 
conviction, action should be taken under 
S. 562. It is our opinion that when an 
accused person comes before a Magis- 
trate under S. 380, he can be treated 
only as a convicted person and that it is 
not permissible for the Magistrate ac- 
ting under that section to set aside the 
conviction and to acquit him. Nor- 
mally a conviction can only be set asido 
on appeal or on revision. It is pointed 
out that a sentence of death can be set 
aside, merely on a reference for confirma- 
tion but for that there is a special pro 
vision in S. 376. We think that the 
order which it is permissible for aMagis. 
trate to pass under S. 380 can only be 
sue an order as can be passed upon a 
convicted person and S. 408 provides, it 

an appeal both 
Sr sentence passed 

turther inquiry or additional evidence 
on any point to be necessary, make such 
inquiry or take such evidence himself or 
direct such inqu iry or evidence to be 
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made or taken. It is asked why such! 
powers should bo given. It may be forj 
the purpose of satisfying the Magistrate' 
that it really is a case for applying S. 562, 
and possibly such evidence might be 
taken with a view to seeing whether 
the conviction was correct. Even so ini 
our view S. 380 does not allow' of a' 

Magistrate who acts under it to set aside.l 
a conviction. 

Cases in which a Magistrate so acting 
thinks that the conviction is improper 
will probably be very few. If in any' 
case he thinks it to be improper we 
think his proper action w’ill be to refer 
the matter under the revision sections. 

The respondent is an old man of 70 
and we have not been asked to send 
the matter back to the Sub-Divisional 
Magistrate for proper disposal and so we 
pass no further order on this appeal 
a.part from^ saying that the Sub-Divi- 
sional Magistrate’s action in passing 

orders wdthout any notice to either sid& 
was improper. 

P.R.S./k.S. Order accordingly, 
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CURGENVEN AND SUNDARAM 

Chetty, JJ. 

i^Sri Bri Sri) Palahari Mahant Raj a 

Ram Tdoss Ravaji Defendant — Appel- 
lant. 

V. 

{Sri Sri Sri) Gajapathi Krishna Chen^ 
dra Deo Garu — Plaintiff — Respondent. 

Appeal No. 46 of 1927, Decided on 1st 

February 1933, against decree of Sub- 

Judge, Berhampur, in O. S. No. 47 of 
1925. ' 

(a) Interest Act (1839), S. 1 — Claims coming^ 
under Act— Interest can be allowed if con- 
ditions prescribed are satisfied. 

In respect of claims coming within the scope- 
of the Act, interest can be awarded, if the con- 
ditions therein prescribed are satisfied, and there- 
is no need to prove actual loss or damages. 

[P 733 C 2T 

(b) Interest Act (1839), S. 1— Act is not 
repealed by Contract Act (1872), S. 73. 

Section 73, Contract Act, cannot be taken to* 
have impliedly repealed the Interest Act. In 
fact there is no real conflict between the two, 
since effect may well be given to ^S. 73, by hold- 
ing that the award of interest, as compensation 
contemplated by that section, has reference to- 
cases in which such award can be made without 


1. (1915) 2 U B R 55=29 I C“663=16~c7irj 

uoXt 


cases 

>> I Luu u, u 

infringing the provisions of the Act: 20 Mad 

tP 733 C 2] 

-V. (c) Contract Act (1872), S. 73, Ulus. 
V*"' Non-payment of money due it- 
self constituting breach of contract— No in- 
terest can be allowed in addition to recoverj^ 
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of money unless plaintiff gives adequate 
proof that by reason of breach of contract, 
special loss or damage was sustained and 
unless such claim for interest is not one 
coming under category of cases specified in 
Interest Act (1839), S. 1. 

Where it is shown that the ron-payment of 
inoncv due is itself the breach of contract, and 
nothing else is proved to make out the claim for 
coinpcn^^ation for such broach, do interest can 
be awarded in addition to tlie recovery of the 
nionoy withheld. But if adequate proof is given 
that !)}• reason of the breach ’of contract, special 
loss or damage was sustained by the plaintiff, 
for which ihc mere repayment of the amount 
due under contract, would not be an adequate 
compensation, but the proper measure of dama- 
ges awardablc, should include a reasonable rate 
of interest also on account of the loss proved to 
have been sustained, the Court can award inter- 
est as part of the damages, either under Ulus, (ul 
or Ulus, (r), S. 73. If the awarding of interest 
is deemed to be giving a remote damage, then 
such a relief will not be given under S. 7 ’. But if 
the Court .should find that in the special circum- 
stances of a case, adequate compensation for the 
loss caused by the breach of contract, shonld in- 
clude a certain rate of interest as its component, 
and the claim is not one coming under the cate- 
gory of cases specified in the Interest Act, effect 
may be given te Illu?. (n) or Ulus, (r), S. 73, with- 
out infringing the rule of Common law or the 
Interest Act. [P 731 0 1] 

The defendant held a usufructuary mortgage 
over a part of an estate, of which the plain- 
tiff was the zamindar. The mortgage deed pro- 
vided that the mortgagee should pay annually a 
sum of Us. 2,000 towards the pcisheush, and the 
land ce.=s duo upon the portion mortgaged, 
ffffic defendant defaulted in making these pay- 
ments, so that the plaintiff was himself com- 
pelled to pay them. To recover as damages the 
amounts so paid, ho filed a suit demanding inte- 
rest from date of payment to date of suit: 

]IeU\ that the case did not come under the 
Interest Act and that in the absence of proof of 
special loss or damage, such interest could not 
be allowed: Case law discussed. [P 734 C 2] 

V. Govindarajacliari and N. V asx^deva 
Ixao — for Appollanb. 

]i. Jagannadah Doss — for Respon- 
dent. 

Ciirgcnvcn, /. — The defendant, the 
T^Iahant of Balaga mutt, holds a usufruc- 
tuary mortgage over a part oftheNandi- 
gam estate, of which the plaintiiT is 
y.amindar. The mortgage deed provides 
that the mortgagee siiall pay annually 
a sum of Rs. 2,000 towards the peish- 
cush, and the land coss duo upon the 
portion mortgaged. The defendant de- 
faulted in making these payments for 
Kaslis 1330 and 1331, so that the plain- 
tilV was himself compelled to pay them. 
To recover as damages the amounts so 
})aid he has filed two successive suits. 
That out of which this appeal arises is 
the second, and relates to part of the 


payment for Fasli 1330 and the whole of 
the payment for Fasli 1331. The defen- 
dant raised various defences, the chief 
defence pressed at the trial being that 
the mortgage was not binding upon the 
mutt. This was decided against him, 
and has been abandoned on appeal. The 
points taken before us are, firstly, that 
the interest which the lower Court 
awarded upon the amounts paid, from 
dates of payment up to suit, is inadmis- 
sible; secondly, that no proof has been 
adduced that the amount claimed as 
laud cess paid for Fasli 1331 is correct; 
thirdly, that subsequent interest has 
been calculated not only upon the prin- 
cipal amount due but also upon the pre- 
suit interest. 

Dealing first with the question whe- 
ther interest up to suit is admissible, it 
cannet seriously be contended that the 
Interest Act (32 of 1839) empowers the 
Court to award it. The amount claimed 
as damages is neither a debt nor a sum 
certain payable by virtue of a written 
instrument at a certain time, since the 
occasion for its payment only arose upon 
a breach of tho torms of the mortgage- 
bond, and upon tho plaintiff making 
good the defendant’s default. Nor to 
satisfy the second stipulation of the Act 
has any proof of a written demand of 
payment been given. Some legal basis 
other than the Act furnishes must there- 
fore he found if the claim is to be 
admitted. 

We are asked to hold that, indepen- 
dently of the Interest Act, interest is 
payable as damages under S. 73, Con- 
tract Act. The Act itself closes with a 
proviso **that interest shall be payable 
in all cases in which it is now payable 
by law;” and S. 73, it is said, supplies 
the legal provision necessary. Before 
referring to authority on this point it 
is, I think, necessary to clear up an as- 
pect of tho matter which in the present 
case has led to attempts to distinguish 
certain cases, English as well as Indian, 
which are not in my view distinguish- 
able. Tho proposition is advanced that 
while interest as damages for the non- 
payment of a debt or other sum due 
under contract may nob bo awardable 
under S. 73, it is otherwise when tho in- 
terest is claimed upon a principal sum 
due as damages, and as a component 
of those damages. It is urged that S. 73 
empowers the Court to make such an 
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award because ifc is no more than part 
of the compensation for loss or damage 
which naturally arose from such breach 
and there is nothing in the section it- 
self to exclude the award of damages in 
this shape. Indeed Ulus, (n) and (r) to 
the section expressly contemplate the 
award of such interest. Leaving aside for 
a moment the question of the ellect of 
these illustrations, a little consideration 
will I think, show that whatever be the 
nature of the obligation to pay the prin- 
cipal sum w'hether for example it ori- 
ginates in contract or in tort — interest 
can only be claimed upon it as damages 
for the reason that payment of it has 
been improperly withheld. In the pre- 
•sent instance so soon as the plaintiff 
had paid to Government the sums in the 
payment of which the defendant had de- 
faulted, he became entitled to be re-im- 
oursed them in the shape of damages. 
Ihose sums and those alone were the mea- 
sure of the damages due for the breach; 
and if any interest upon them w*as payable 
It could only be because the defendant 
had further defaulted in promptly com 
ponsatmg the plaintiff for the loss occa- 
sioned by the breach — in other words, 

had improperly withheld money due to 
be paid. 


it, the jury may give interest in the shape of 

damages for, the unjust detention of the moncv.” 

* 


If this be sound reasoning the case is 
no more than a particular instance of 
■the general class of claims to interest as 
■damages for the non-payment of a pecu- 
niary obligation, and cases which decide 
the general question, even although the 
principal subject-matter of them may 
not be a claim to damages are not really 
distinguishable. That upon this ques- 
tion the law in this country is substan- 
tially the same as in England is not dis- 
puted Our Interest Act reproluces 
■Lord Tenderden’s Act, and S, 73, Con- 
tract Act, is based upon the Common 
-law. Accordingly the judgment of the 

Chatham 

(1 ) ' Eastern By. Co. 

what^h!fr of settling 

what the English law was, may be ac 

cepted, as indeed it has ' <. 

U J Ch. 93=69 L T 637^ 


This as Lord Herschell, L. C., says, “is 
a very clecy expression of principle ’and 
a lule sufficiently definite; ’ and he pro- 
ceeds to make it equally clear that upon 
such broad grounds interest is not 
awardable. The earlier case of this 
Court, and one which deals with the 
matter upon these lines, is Kisara Eul:- 
Kamma Row v. Cnpati Vinaniia Dilc^ 
shatulii (2). It is enough however to go 
only so far as Kamalammal v. Peer a 
Meera Levvai Boivihen .(3), a case in 
which the above cited judgment of the 
House of Lords was followed. The 
leained kludges then consider the effect 

TH ^'7^’ Contract Act, coupled with 
Illu9. (uj, and point out the conflict 
which would arise if the section were held 
to allow the award of interest not admis- 
sible under the Interest Act. If the pro- 
viso to the single section of that Act— 

^ provided that interest sliail he payable 
in all cases in whicli it is now payable 
by law enabled so all embracing an 
application of S. 73, the Act would be- 
come a superfluity. This case was fol- 
lowed in Suhramania Ayyar v. Suhra^ 
mania Ayyar (l). The course which 
decisions have since taken in this Court 
has been traced quite recently by Yen- 
katasubba Rao and Madhavan Nair JJ 

inNanohappaKoundan v. Ittichaihara 

Mannadiar (o), and it can now be said, 

I think, that the departure from the 

accepted position marked by 
Abdul Saf fur Eoiother v. Hamida Bivi 

(6), which went beyond the 
LngJish law and awarded interest upon 
broad equitable principles, [a case which 
I myself followed in Krishnan Navi, 
hudripad v. Amhu Kurup (7)] has since 
been definitely disapproved. Indeed 
but a short time later Sir John \Yallis 
C. J., in Rajah of Pittapur v. Ballapra- 
gada Pallamraju (8), reaffirmed the ear- 
lier oAiQQB Ki Sara Rukhavivia Pow v. 
Lnpati Viyanna Piksliatalu (2) and 
Kavialavimal v. Peeru Neera Levvai 
Rowthen (3), basing himself upon the 
law as it had been settled in Eniilanrl 

2. (1863) 1 H H G 369“ ’ 

3. (1897) 20 Mud 481=7 !M L J 263 

4. (1908) 31 :Mad 250=1$ M L J 

5- -Mad 727=127 Ic'o?b=53 Mad 

7’ ilR 1097 M*'! ^ ^ 505=12 Mad 6G1. 

/. AIK 1927 Mad 59=93 I C 8C2 

8. AIR 1921 Mad 76=60 I C 353 


r 


732 Madras Ram Doss Bavaji v. Krishna Ghendra Deo (Ourgeaven, J.) 1933' 

that at Common law interest could not 


bo ^’ivoD as damages for the non-pay- 
ment of debts. This too forms the basis 
of tho Privy Conncirs decision in Main 
A' Mew Burnswick Klectrical Power Co, 
Ltd V. Al ice M, Hart (9), a case from 
New Burnswiclv but subject to sub- 
stantially identical provisions of law. 
The equitable jurisdiction of the Court, 
it was found, was not involved, and the 
parties wore left to their remedies at 
law. 

Reference may now be made to two 
cases of this Court which relate to da- 
mages for breach of contract and are 
therefore more directly in point. Boddu 
Sanyasiraj u v. Kotra Bamamurthi (10), 
was an ordinary case of failure to deliver 
goods according to contract, and the 
question arose whether interest could be 
allowed upon tho damages assessed. It 
was held that interest was not allowable 
upon unliquidated damages. Tyabji, J., 
notices the argument which has been ad- 
vanced before us, that the Court ought 
to have the power to place the aggrieved 
party in the position he would have en- 
joyed if the contract had been fulfilled; 
but he felt constrained by the weight of 
authority against allowing a remedy of 
this kind. He qualifies his acceptance 
of the general position by adding that, 
if the plaintiff had alleged and proved 
that having been deprived of the use of 
the money he had suffered loss, there 
might have been less difficulty in his re- 
covering damages for the loss so caused. 

A similar view had been taken in 
Surja Narain Mukhopadhya v. Praiap 
Narain Mukhopadhya (ll), and a cognate 
exception is to bo found in English law, 
where tho plaintiff’s money has been 
used and interest made upon it: (21 Hals- 
bury, p. 40). But without such proof 
a claim to interest is unsustainable. 
Tlie other case in which a claim to 
interest on unliquidated damages was 
disallowed is Kavntu ParnaKandam v. 
Lakshrninarasiynhacharyulu (12). Tho 
respondent hero has attempted to argue 
that, because tho principal amount of 
the damages cannot, from the nature of 
the case, be in question, the damages 
are not unliquidated but liquidated. 
Tliis is to misconceive tho moaning of 

"o.’ Aiit 0 i'y5=Ti‘) I c 015 (P C). 

10. (1013) 2i I 0 543. 

11. (180'J) 20 Cal 1)55. 

12. AIK 1015 Mad 03S=2G I C 129. 


liquidated damages,” a term not used 
in the Contract Act, but employed to 
denote a sum named in the contract 
as the amount to be paid in case of a 
breach. S. 74 deals with such a case, 
while S. 73 relates to a contract the* 
damages for the breach of which are un^ 
liquidated; and the only effect of holding- 
that, we are here dealing v/ith a question 
of liquidated damages, would be to take- 
the case out of S. 73. 

It may be that no two opinions are 
possible as to the amount of the damages 
due, but it is not possible to found a- 
distinction upon tbe relative case and- 
certainty with which the quantum of 
damages is ascertainable. Accordingly 
I can discover no grounds for differenti- 
ating between a case like the present^ 
and any other case of breach of contract. 

It is equally true of all that an interval 
must elapse between the date upon which 
loss occasioned by the breach accrues to. 
the plaintiff and the date upon which, 
he receives compensation for that loss,, 
and that in the meanwhile he is out of‘' 
pocket. Unless he can resort to some^ 
positive provision of law, such as the» 
Interest Act, that circumstance cannot- 
as the law at present stands be met by 
the award of interest 

In the Full Bench case, Kandappof 
Mudaliar Y, Muthuswami Ayyar (13), it- 
was decided that a person who sues to* 
recover an advance made for the supply 
of goods, the contract being broken, is* 
not entitled to interest upon the amount 
of the advance. Of the three learned 
Judges who took part in that decision,. 
Cout ts-Trotter, C. J. and Beasley, J., (as^ 
he then was) held as above, while Bame- 
sam, J., dissented. The last named 
learned Judge took the view that London 
Chatham k Dover By. Co. v. South Eas. 
tern By. Co. (l) was not against the res- 
pondent (who claimed interest) because 
tho case “related to sums recovered inc 
performance of contract and w’as there- 
fore covered by the Act,” i. e.. Lord* 
Tendorden’s Act. His view seems ter 
have been that w’hile in cases covered 
by tho Act,” which I take to mean cases 
of the class — based on tbe contract to^ 
which alone the Act applies, the test of 
admissibility of interest is of one kind, 
it is otherwise with cases not covered 
by the Act,” e. g., a case^of damages. 

i?. AtlU lOiT Mud 99=50 Mud 94=99 I G 609» 
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"Seems to me that this is a distinction 
somewhat difficult to maintain. It will 
be agreed that interest claimed as da- 
mages is claimed quite independently of 
the Act. That it was so claimed in the 
House of Lords case is shown by the 
following passage in Lord HersohelLs 
judgment (p. 437): 

‘But, my Lords, the appellants contended 
"that even although they might not under the 
“terms of Lord Tenderden’s Act be entitled to 
interest, yet interest might be given by waj’ of 

damages in respect of the wrongful detention of 
■>the debt.” 


The Full Bench may be taken to have 
•decided the significance of the illustra- 
tions (n) and (r), S. 73, that they mean 
no more than that interest, if otherwise 
payable, will be a proper component oi 
the damages. This had been previously 
■so held in Kesara Bukkamma Bozo y. 
'^Cnjyati Vzyanna Dikshatulu (3) : see 
Pollock and Mulla’s Contract Act, Edn. 6, 
p. 430. I conclude accordingly that 
the interest up to suit awarded by the 
Court below must be disallowed. 

Upon this finding the third point 
taken for the appellant does not arise. 
There remains the question of the cor- 
rect amount of land cess to be charged 
to him for fasli 1331. According to the 
statement filed with the plaint, the 
amount claimed was Es. 1,530-15-4. The 
lower Court has found (para. 12) that 
only half the amount of land cess due 
upon the mortgaged area minus Es. 16 
was payable by the defendant, and so 
far there is no dispute. But most un- 
fortunately for the plaintiff, no proof 
whatever was given of the correctness 
of the plaint figure, and no admission of 
•it was obtained from the defendant, We 
cannot therefore confirm the decree in 
this respect, nor do wo find any justifi- 
cation for remanding the suit to have 
the omission supplied. The only course 
is to accept the figure which the defen- 
dant admits to be his share, viz., 
Es. 458-4-6, substituting this for the 
figure Es. 749-7-8 found by the lower 
Court. The result of this, and of the 
disallowance of interest, will be that 
the Bum of Es. 4.633-9-0 named in the 

1 replaced by the sum of 

nUor consequential 

e,lteiations in subsequent interest and 
costs. The parties will pay and receive 
pioportionate costs of the appeal, 
Sundaram Chetty, J. — l agree and 
msh to state briefly what I have got to 


say on the somewhat difficult question, 
relating to the award of interest in this 
case. The Interest Act (32 of 1839) pro- 
vides for the award of interest in certain 
categories of cases, viz., claims relating 
to debts or sums certain, payable at a 

certain time or otherwise, if they are 
payable by virtue of some written instru- 
ment at a certain time, but if no time is 
fixed for payment in the instrument, 
interest can be awarded only when a 
demand in writing giving notice to the 
debtor that interest would be claimed, 
has been given, in which case interest 
will run only from the date of such 
demand. The proviso to this section 
exempts Lorn the operation of this Act, 
all cases in which interest is made pay- 
able by law. It is clear, that in resj)ect 
of claims coming within the scope of the 
Act, interest can be awarded, if the con- 
ditions therein prescribed are satisfied, 
and there is no need to prove actual loss 
or damages. The Court is enabled to 
award interest in such cases, on the 
strength of this statutory provision. In 
the category of cases specified in tho 
Act, ^ no interest can be awarded, if the 
requirements laid down in the Act are 
net complied with. Otherwise, it would 
be an infringement of the provisions of 
this Act. What about claims not coming 
within the scope of the Act itself? 
Claims for damages on account of breach 
of contract are dealt with by S. 73, 
Contract Act, and a number of illustra- 
tions are given. For the purpose of the 
present case, illustrations (n) and (r) are 
lelevant. As held in Kamalammal v. 
Peeru Meera Levvai Bowther (3), this 
later enactment cannot be taken to have 
impliedly repealed the Interest Act. 

The following observation at p. 483 is 
important: 

“In fact, there is no real conflict betv,’een the 
two,^ since effect may well be given to S. 73, byi 
holding that tha award of interest, as compensa-l 
tion contemplated by that section, has reference* 
to cases in which such awa?rd can be made with-! 
out infringing the provisions of the other Act.”j 

The claim dealt with by the learned 
Judges appears to be one coming wifchin 
the scope of the Interest Act, and no 
interest can be awarded, as the require- 
ments of that Act have not been fuL 

filled. The decision in JfawoJaTTiwaZ v' 

Peeru Meera Levvai Boivthen (3), has 
been followed in a series of later deci- 
sions of this High Court. The question 
IS, whether in respeet of claims not 
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covererl by the Interest Act, the Court 
can award interest by way of damages, 
under S, 73, Contract Act, p-s component 
of the compensation to be fixed for the 
loss caused to the plaintiff by reason of 
the breach of a contract. S. 73, being 
declaratory of the P^nglish Common law 
as to damages, this section cannot bo 
deemed to abrogate the rule of Common 
law in the aw?a‘d of damages. 

Under the Common law, which is now 
well settled in England, interest cannot 
be awarded as damages for the mere 
wrongful detention of money. I take 
tliis to mean, that v.d'iere it is shown 
jthat the non-payment of money due is 
litself the breach of contract, and nothing 
lolse is proved to make out the claim for 
compensation for such breach, no interest 
can be awarded in addition to the re- 
covery of the money withheld. But if 
adequate proof is given, that by reason 
of the breach of contract, special loss or 
damage was sustained by the plaintiff, 
for which the mere repayment of the 
amount due under the contract would 
not be an adequate compensation, but 
the proper measure of damages award- 
iLde, should include a reasonable rato of 
interest also, on account of the loss 
proved to have been sustained, I think, 
the Court can award interest as part of 
t,he damages, either under illus. (n) or 
illus. (r), S. 73. If the awarding of inte- 
rest is deemed to be giving a remote 
iamage, then such a relief will not bo 
given under S. 73. But if the Court 

0 

should find that in the special circum- 
stances of a case, adequate compensation 
if or the less caused by the breach of con- 
itract, should include a certain rato of 

1 ^ 

lintorest as its component, and the claim 
iis not one coming under the category of 
cases specified in the Interest Act, effect 
Imay l^o given to illus. (n) or illus. (r), 
|S. 73, without infringing the rule of 
Common law of the Interest Act. 

The observations of • Banerjoe. J., in 
Suraj Kara in Mnhhopadhya v. Pratap 
Narain Mukliopadhya (11), at pp. 964 
and 965, bring out this aspect clearly. 
I am of opinion, that on such special 
proof of loss or damage, interest can be 
awarded as a component part of compen- 
sation, payable for the breach of con- 
tract, when the claim is one outside the 
category of claims mentioned in the 
Interest Act. In the present case, it 
can be stated that the claim is not one 


coming within the purview of the Inte- 
rest Act, but no proof of special loss or 
damage as required by S. 73, for award- 
ing interest as damages is adduced. I 
am therefore of opinion that no interest 
prior to suit is awardable. I agree with 
my learned brother in the order pro- 
posed by him. 

P.R.S./k.S. Order accordingly, 
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TJiamhu Bashyani Ayyangar and an- 
othei — Defendants — Appellants. 

V. 

N. Srinivasachariar and others — 
Plaintiffs — Respondents. 

Second Appeal No. 1719 of 1931, De- 
cided on 17th ^^larch 1933, against decree 
of Dist, Judge, Chingleput, D/- 19th 
February 1031, in A. S. No. 243 of 1930. 

Legal Practitioner — Vakalatnama provid- 
ing " avasitamanal (if necessary or expedient) 
you are to compromise suit or raise contest’^ 
—Compromise Is in the discretion of pleader 
and not of Court. 

Where the vakalatnama which was executed 
by a client contained among other things the 
following clau?o ''avasyamanal (if necessary or 
expedient) you are to compromise the suit or * 
raise contest.” 

Jlfld: that to decide whether it was necessary 
or expedient to compromise the suit, was within 
the discretiou of the pleader, and not the Court, 
and that a compromise entered into by him was 
binding on his client: Case law reviewed. 

[P 735 C 1; P 736 C 2] 

E. Soniasundarani Ayyar — for Ap- 
pellants. 

K, V, Scslia Ayyangar and E. Thiru- 
malalhafhaohariar — for Respondents. 

Judgment . — The question involved in 
this second appeal is as to the power of 
the pleader to compromise the case for 
defendants 1 and 3. The suit was 
brought by the worshippers of a certain 
temple for a declaration that a usufruc- 
tuary mortgage executed in favour of 
the father of defendants 1 to 3 is not 
binding on the suit temple and for re- 
covery of properties or in the alterna- 
tive, if the Court held that the mort- 
gage was binding on the temple, for re- 
covery of the properties on payment ol 
Rs. 263. The defendants contended that 
the mortgage was binding on the plaint 
temple and that the plaintiffs w’ere not 
entitled to any relief. Issues were' 
framed and when the suit came on for 
hearing the pleaders on both sides re- 
])resented that the matter was settled, 
between the parties. Defendants 1 to 3 
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had a common pleader. Both the 
pleaders, plaintiff 2 and defendant 2 en- 
dorsed on the plaint the terms of the 
settlement. The suit was then ad- 
journed to 16th April 19o0 to enable 
the plaintiffs to deposit Hs. 240 into 
Court in pursuance of the terms of tho 
settlement. The plaintiffs deposited the 
amount that day but defendants 1 and 
3 appeared in person and stated that 
they did not agree to the compromise. 
The learned District Munsif held that 
the\ were bound by the compromise 
and decreed the suit in terms of the 
compromise. This was confirmed on 
appeal and the second appeal is prefer- 
red against that decision. The material 
terms of the vakalath are given in the 
judgment of the lower appellate Court 
and it is not disputed that the transla- 
tion is correct. It is as followsi 

“ . . . . Yon are to appear for ns in the above 
suit, file answer etc., and conduct and examine 
al pi-oceedings that may be taken in connexion 
with the application for execution of any decree 
01 order that may be passed therein and avasya- 
manal (if necessary or expedient) von are to 
compromise the suit or raise contest therein. . 

It is not disputed that in the context 
avasyamanal must mean, as translated 
y he District Judge, if necessary or 
expedient becauso there cannot be any 
such thing as legal necessity to compro- 
mise a suit. The learned District Judge 
held that to decide whether it was 
necessary or expedient to compromise 
the suit was within the discretion of 
the pleader. The case relied on for tho 
appellants are Thenal Ammal v. Sokh- 
(1), Mehra v. Ahmad, A, I B 

1929 La/i 746 i?aw v. Haribux, 

A. I. i?. 1930 Cal 477, Jagapathi Muda- 
liar v. Ekambara Mudaliar (2), Tarn 
Bala V. Sourendra m, Krishnamachariar 
V. Unnnammal W,SourendranathMitra 

V. Tarubala Dasi (3). Neale v. Garden 
Denno® (6j, Brauwnslein v. Accidental 
Death Ins 2 irance Co. (7), at 21, Veiikata. 

__f ^416 and Bank o f New South Wales 


ACHARIAR (Walsh, J.) 


Madras 735 


MaT656=imr 4i9=41 Mad 

2. (1898) 21 Mad 274=8 M T, T a (\ 

3. AIR 1925 Cal 866=88 I G Sfif ’ 

4 . ( 1913)18 10 369 . ^ 

5. AIR 1930 R 0 ISS^loa t p e.r » 

=57 Cal 1311. -3 I C 545—57 I A 133 

6. (1902) A C 465=71 T. t -r. 

3.;=mw I 


y OioUon (3). Most of these cases can 
be eliminated as not relevant. Mehra 

V. .1.7.77. 1929 Ln/. 716. waH 

case of a mere general power of attorney 
Ghasiliam v. Haribux, .-I. 7. 77. 19^0 
Ca7 177, was a case where counsel in 
t^ourt consented to a decree without 
consulting his client though he wa« 
there. It was not a question of autho- 
rization under a vakalath. In Jaqa pathi 
Mudahar v. Ekambara Mudaliar (■>) 
the terms of the vakalath wore quite 
general. Venkatararjudu v. Surtja Hao 
A I E. 1929 il7a7. 416, a decision of 
myself, was nofc a case where there wa« 
any vakalatnama and I held that it was 
a question of fact whether a party’s 
pleader was authorized to state that his 
client would abide by High Court’s deci- 
sion in another suit, and that with such 
a question of fact the High Court can- 
not interfere in revision. Neale v. Gar- 
den Lennox (6) was a case of express 
prohibition by the party to counsel who 
nevertheless compromised. This case 
V, 'as alluded to byMaccardie, 3.,iQWels’' 

V. 77oe (9) with regard to the powers of 

a solicitor Bank of New South Wales 
j.Owston (8) is merely a decision about 
the authority of an agent which is^ 
wholly useless in determing the power- 
of a pleader under a vakalatnama in 
Court Sourendra Nath v. Tarubala 
Vast (o), a 1 rivy Council case is really 

as far as It goes, against the appellant! 
oil Lordships say that any advocate 

when briefed in a suit (including a suit 
in the Court of a Subordinate Jud<’e) 
has the implied authority of his client 
to settle the suit by a compromise On 

the matter of the vakalath they exnresc. 
no opinion but merely say ^ 

“where the legal representative in Court of a 

client derives his authority from an express 
written ayhority, such as a vakalatnama, differ- 
ent considerations may well arise, and in such 
cases their Lordships express no opinion as to 

the existence of any implied authoritv of the 
kind unaec discussion.” 

Braiiionstein ^ v. Accidental Death In, 
surance Co (7) is merely quoted to ex- 
plain^^the meaning of the word ' neces- 
sary. ^ The question there was as to a 
clause in an insurance policy that the 
directors might call for evidence if 
necessary and it was held that this 
meant only such evidence as the direc- 
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tors mij’ht reasonably require. That 
really does not assist us at all in a matter 
of this sort. Taru Bala v. Soiirendra (i) 
deals with a pardanashin lady compro- 
mising. Practically the one case on 
which the appellants rely is Taru Bala 
V. Sourevdra (l). The head-note sum- 
marises the vakalath as containing a pro- 
vision authorizing the vakil 
“to present if necessary petitions for razinama 
for withdrawal and for referring to arbitration 
and to sign the razinama, etc., petitions.” 

The learned Judges say 

‘‘the Courts below have bold that the plaintiffs 
were bound by the compromise as the vakalath 
given by them to their vakil expressly enables 
him to enter into a compromise. We do not 
think that the word avaayamanal supports this 
conclusion. We understand the expression to 
mean that the vakil is to do certain acts when 
and if the occasion arises. The acts themselves 
are subsequently enumerated. They are fa) to 
sign the petition for entering into the compro- 
mise or for withdrawing the suit, and (b) to sign 
the final compromise petition to the Court. 
These two enumerated powers show that the 
plaintiff did not intend that the vakil should 
have unlimited powers to settle the claim of his 
clients.” 

It is therefore clear that the learned 
• Judges here decided that the powers con- 
veyed under the expression avasyamanal 
referred to the powers enumerated in 
the two following clauses as regards the 
signing of documents. Those clauses 
are not found in the vakalatnama in the 
present case which is therefore clearly 
distinguishable. On the other hand 
there is a clause in it which to my mind 
renders the interpretation put upon it 
by the learned District Judge clearly 
correct. It is stated there ''avasyama- 
nal you are to compromise the suit or 
raise contest therein.” If according to 
the appellants’ contention, the pleader 
had no authority under this to compro- 
mise the suit without further reference 
to his client, tlion ho had no authority 
to raise any contest in it without a fur- 
ther reference which is an impossible 
conclusion. So also the contention, 
whicli in any case, I consider to be 
clearly incorrect, that the Court is, in 
the case of a compromise where no 
minors are concerned, to judge of the 
expediency of the compromise, w^ould 
render it necessary for the Court also to 
Judge whether contest is to be raised 
in the suit. On the other side is quoted 
Jang Bahadur Singh v. Shankar Rai (10) 
at p. 276 where it is said 

‘‘when tho authority of vakils to bind thoir 

\o.~(i801) 13^\11 272=1891 Xw'n1)UF~B). 


clients is called in question, that authority must 
depend entirely oq the terms of the particular 
vakalatnama. For my part I should read a 
vakalatnama widely and liberally, unless it ap- 
pears that the client intended to limit the 
authority of his vakil.” 

That no doubt appears to conflict with 
the dictum in Taru Bala v. Sourendra 
(1) that a very strict interpretation 
should be put upon vakalaths containing 
powers of this kind. However that may 
be, as I have pointed out above, the 
terms of the vakalath in Taru Bala v. 
Sourendra (l) are quite different from 
the terms of the one with which we are 
concerned. I see no reason to differ 
from the concurrent view of the law 
tjiken by both the lower Courts. The 
appeal fails and is dismissed with costs. 

P.r.S./k.S. Appeal dismissed. 
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Pichai Moideeji Rowiher — Plaintiff — 
Appellant. 

V. 

Ghathtirl/uja Das Kushal Das Sc, Sons 
and others — Defendants — Respondents. 

Appeal No. 174 of 1931, Decided on 
15th March 1933, from decree of Sub- 
Judge, Trichinopoly, D/- 8th April 1930. 

(a) Mortgage — Mortgage with power of 
• ale — If mortgagee exercises right of sale 
given to him bona fide, Court will not inter- 
fere even thongh sale is disadvantageous, 
unless price is so low as to be evidence of 
fraud— T. P. Act (1882). S. 69. 

A mortgagee with a power of sale is strictly 
speaking, not a trustee of the power of sale. It 
is a power given to him for bis own benefit, to 
enable him the better, to realize his mortgage 
debt. If he exorcises it bona fide for that pur- 
pose, without corruption or collusion with tho 
pvirchasor, tho Court will not interfere, eNen 
though the sale bo very disadvantageous, unless 
indeed tho price is so low as in itself to be 
donee of fraud: ICrtruer v. Jacob, (^bv.) - 
Ch D 220; llaihlington Island Querry Co, Ltd, 
V. A, W, Huson, (1911) A G 722, Bfl ^ 

(b) Specific Relief Act (1877), S. 22 (2) 

“Hardship on the defendant.” 

Tho term “hardship on tho defendant m 
S. 22 (2) is used in tho sense of some collateml 
hardship and not merely tho diminution of 
purchase money. 

(c) Specific Relief Act (1877), S, 12 Spe 

cific performance should not bo refuted on 
ground of mere technical plea or imaginary 

hardship. . . 

Persons who have entered into contract m 

e%iTV out certain things should not be allowoa 
lightly by Court to break thoir given word on 
tho ground of more technical pleas or imaginary 
hardship. In tho absence of adequate pounds, 
specific porformauco should not be refined. 
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Advocate-General i T . Ixangachariar and 
K. G. Srinivasa Ayyaj — for Appellant. 

S. Varadacliariar and 5. V. Venn- 
gopala CJiariai — for Respondents. 

Ramesam, /. — This appeal arises out 
of a suit for specific performance. Plain- 
tiff is the appellant before us. The facts 
out of which the suit arises are as fol- 
lows. The suit property which consists 
of four-fifths share in Mudikandum vil- 
lage in Trichinopoly District belonged to 
the family of T. Sadasiva Tawker and 
others who were carrying on business in 
Madras under the name and style of 
T. R. Tawker & Sons. On 11th April 
1924 the property was mortgaged by the 
owners to defendant 1 (who is the firm of 
Chathurbuja Das Kushal Das Sons car- 
*rying on business in Mint Street, IMad- 
ras), under Rx. G. (Jnder this document 
the mortgagees have got a power of sale 
without the intervention of Court. T. R. 
Tawker Sc Sons having failed in their busi- 
ness they were adjudicated insolvents and 
their properties are vested in the Official 
Assignee of Madras, who is defendant 5 
in the case. Defendant 2 is Kissen Das 
OirdarDas a partner and the authorized 
agent of defendant I’s firm. He went to 
Trichinopoly in May 1927 and got a 
notice published proclaiming the sale, 
by public auction, of this and other pro- 
perties. One property (not the subject 
of this suit) was to ba sold on 7th May 
at 5 p. m. in Yeedi Yadangam and on 
the 8th May the suit property was to be 
sold in Mudikandam village (Ex. B). It 
would appear that, at the last moment, 
i. e., after the sale of the first property 
was actually effected at Yeedivadangam, 
the persons who were conducting the 
auction, i. e.. defendant ^ and his legal 
adviser Mr. P. S. Krishnamurthi Ayyar, 
Advocate of Trichinopoly, changed their 
•mind and informed the persons who were 
present there that the sale of Mudikan- 
dum would be effected in the house of 
the advocate at Trichinapoly itself on 
8th May. A messenger was also des- 
patched to Mudikandam to inform the 

possible intending purchasers accord- 
ingly. 


On 8th May the auction was held in 
the house of Mr. Krishnamurthi Ayyar 
and four persons made the initial ’depo- 
sit of Rs. 100 required under the condi 
tions of sale, viz., (l) Pichai Moideen 
Rowther (plaintiff in the present suit), 
(2) another Mahomedan gentleman, (3) 
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Palaniandi Pillai (who is defendant 3 in 
tlie suit) and (4) Sundaram xAyyar (a 
clerk of Mr. Krishnamurthi Ayyar\ The 
bids^ began with Rs. 4,000. Up to 
Rs. 7,000 all the four depositors took 
part in the bids. Afterwards the pre- 
sent plaintiff and Palaniandi Pillai were 
the only bidders. The bids went up to 
Rs. 12,550, the last bid being that of 
Palaniandi Pillai and the sale was 
knocked down in his favour : vide 
Ex. B-1. Under the conditions of sale 
the successful bidder should deposit 25 
per cent of the purchase money immedi- 
ately after deducting the deposit of 
Rs. lOO and the balance of tho*purchase 
money should be paid on the 15th day 
aftei the sale. In default the deposit 
shall be forfeited, the sale shall stand 
cancelled and a fresh auction shall be 
held and the defaulting purchaser shall 
be liable for any deficiency that may 
arise on the resale. The evidence shows 
that the successful l)idder (defendant 3) 
instead of paying 25 per cent of the pur- 
chase money paid Rs. 300 in addition to 
the deposit and 

‘■expre.ssed inability to pay tbe balance at that 
late hour of the night and promised to pay it be- 
fore iO a. m. on the 9th.” 

He executed an agreement to that 
effect along with one Ratnam Pillai. 
What exactly happened on the 9th and 
and 10th is the subject of some differ- 
ence between the parties. All, that we 
know is that the balance amount was 
not paid and on 10th May. Mr. Krishna- 
murthi Ayyar sent a registered letter 
(Ex. F) to defendant 3 in which he men- 
tions the facts as above stated and says 
that 

‘‘at 9 a, m. on ICth May defendant 3 pleaded his 
inability to pay and set up false and frivolous 
excuses. My client apprehends that you are act- 
ing at the instigation of the raiyats of Mudikan- 
dam and that you were acting" fraudulently in 
bidding in competition at the sale without evi- 
dently haviug'the means of conforming to the 
conditions of sale. IMy client attempted to effect 
a resale and had after great trouble and persua- 
sion to settle a private sale to S. Pichai Moideen 
for a price of Rs. 9,000.” 

He also says in this notice that defen- 
dant 3’s contract stands cancelled and he 
has forfeited the sum of Rs. 400. Pichai 
Moideen referred to in this letter is the 
plaintiff. This letter refers to an agree- 
ment to effect a private sale in favour of 
the plaintiff'. This agreement is contained 
in Exs. C and C-1. Ex. C-1 is a vartha- 
manam executed by the plaintiff in 
favour of defendant 1 under which 
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Rs. 2,250 was paid in advance, the bal- 
ance of the purchase money, viz., 
Rs. 0,750 was to be paid within 30 days 
and he was to have a sale-deed engrossed 
on a proper stamp paper at his own ex- 
pense. The vendors are to put him in 
possession of the property. There was 
a suit in respect of the suit village pend- 
ing in the Subordinate Judge’s Court of 
Trichinopoly (0. S. No. 101 of 1925). 
The vendors themselves were to conduct 
that litigation. Ex. C, is the counter 
part and it contains similar terms. 
These documents were attested by Mr. 
Krishnamurthi Ayyar (the above men- 
tioned advocate) the local agent of the 
Official Assignee of Madras, and a clerk 
of Tawker Sc Sons. In addition Ex. G 
was also attested by a clerk of defen- 
dant 1. Meanwhile two vakils of Tri- 
chinopoly (Messrs. Kuppuswami Ayyar 
and Avadhani) sent registered notices on 
the same day to defendant 1 These 
notices are Exs.O and 8 They are copies 
and are identical in terms. One was 
sent to defendant 1 directly (Ex. 8) and 
the other though addressed inside to 
defendant 1 was sent to Mr. Krishna- 
murthi Ayyar. Defendant 2 received 
Ex. 8 on 13th May, hut Ex. O was re- 
ceived by the advocate on l8th ho having 
been temporarily absent. 

The registered notices Ex. F on the 
one hand and Exa. 0 and 8 on the other 
crossed each other. Mr. Krishnamurthi 
Ayyar replied to Ex. O on 23rd (Ex. Q) 
and this was replied to by defendant 3’s 
vakils (Ex. U dated 27th May). Accord- 
ing to the version of defendant 3 he 
went on 9th May to l\Ir. Krishnamurthi 
Ayyar with money and put some ques- 
tions about the title to the property but 
was not able to get satisfactory replies. 
On lOth May he again wont with the 
money and repeated his questions relat- 
ing to the title to the property but got 
no satisfaction. Defendant 3 therefore 
asserts that he is entitled to a sale deed 
for Rs. 12,550 and for damages, and that 
the sale settled in favour of the plain- 
tiff for Rs. 9,000 is not binding on him. 
Meanwhile the Official Assignee of Madras 
sent Ex. 1) dated IGth May 1927 to the 
plaintiff approving of the sale arranged 
in his favour. On the same date ho also 
sent blx. 1 confirming the auction sale 
for Rs. 12,550 in favour of defendant 3. 
These letters must have been drafted 
mechanically for if he had applied his 


mind to the matter the Official Assignee 
could not have approved of both the 
sales or it may be that while knowing 
that only one of them can ultimately 
fructify he intended to ratify that which 
will finally come off. Anyhow he had 
no objection to the sale in favour of the 
plaintiff. On 17th ]\Iay defendant 1 
addressed Ex. O (1) to Mr. Krishna- 
murthi Ayyar enclosing the Official 
Assignee’s letters mentioned above. 
Meanwhile defendant 2 left Trichinopoly 
for Madras and from Madras he pro- 
ceeded to Ahmedabad in the Bombay 
Presidency. This fact was intimated by 
defendant 1 firm to Mr, Krishnamurthi 
Ayyar by Ex. R l. One Dr. A. Mathuram 
(who was in charge of a dispensary in 
Trichinopoly) is the owner of the neigh-* 
bouring village Thulukampatti and it 
would seem he was also anxious to pur- 
chase Mudukandam. 

He sent his agent to Mudukandam for 
bidding at the auction as originally ad- 
vertised on the 8th but when the agent 
found that there was no auction there he 
went to Trichinopoly. According to Mr, 
Krishnamurthi Ayyar the agent was 
actually present at the sale but he did 
not bid. According to the defendant’s 
version by the time he went to the spot 
the sale had been completed and he ac- 
cordingly returned to his master. Any- 
how, Dr. Mathuram was not one of the 
bidders at the sale. He seems to hav& 
sent a registered notice at about this 
time contending that there ought to 
have been a second auction and that as 
there was no second auction the sale in 
favour of the plaintiff would be void. 
This notice is Ex. R 2. It was received 
by defendant 1 at Madras and sent along 
with Ex. R-1 to Mr. Krishnamurthi 
Ayyar. Defendant 2 then writes Ex. S 
on 28th May from Ahmedabad in which 
he acknowledges Mr. Krishnamurthi 
Ayyar’s letter of the 22nd and Dr. Ma- 
thuram’s notice and suggests that the 
whole matter may be postponed till his 
arrival. The plaintiff purchased a stamp 
paper for the intended sale deed on 18th 
May (Ex. G l) and submitted a draft on 
30bh May (Ex. G). On 8th June defen- 
dant 1 firm addressed Ex. T to Mr. 
Krishnamurthi Ayyar in which it was 
observed that the delay in the execution 
of the sale deed was due to the absence 
of defendant 2 in Bombay and it was 
hoped that the plaintiff would have do 
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objection to the execution of the docn- 
ment before the end of the month. Mr. 
Jinshnamurthi Ayyar was requested to 
inform the plaintitf that the delay was 
due to this unavoidable circumstance. 

Defendant 2 wires from Bombay on 
9th June (Ex. T l) saying that he was 
detained on urgenfwork. Ex. E. is letter 
addressed by defendant 1 from Madras 
o the plaintiff in which he was assured 
that the matter would be positively 
finished by the 20th instant. Ex. H is a 
letter of 10th June from the plaintiff to 
defendant 1 asking that the transaction 
may be completed without any delay. 
Defendant 2 wires from Bombay on 11th 
June (Ex. H-2) requesting Mr. Krishna- 
murthi Ayyar to obtain an extension 

fi-om the plaintiff till the 25th instant. 

T-2 is a telegram of ISth June to Mr. 
Erishnamurthi Ayyar informing that 
defendant 2 had arrived in Madras and 
would be leaving for Trichinopoly the 

con- 
duct of all the parties is as if they were 

aU very anxious to finish the intended 

plaintiff. On 20th 
June defendant 2 writes Ex. 7 to Mr. 

rishnamurthi Ayyar in which he says 

he arrived that morning from Bombay 

wnich somewhat contradicts Ex. T-2 He 
cnen observes 

Official Assignee considers that the 
P ice of Rs. 9,000 is too low and that a fresh sale 
IS desirable. His attestation to the convevanofl 
cannot be secured.” ^ 

This is the first indication of a desire 
on the part of defendants 1 and 2 to 
resile from the agreement in favour of 
the plaintiff and the Official Assignee’s 
unwillingness to attest the conveyance 
is mentioned as the excuse. What ex 
actly happened after this up to 23rd' 
June we do not know. On 23rd Jvme 
defendant 2 executes a sale deed (Ex L= 

defendant 3 for 

bfd ef flfu resuscitating the auction 

Ex E ® o cancelled by 

exeen^o/i “ defendant 3 

executed a sale deed (Ex. L-l=Ex 10) in 

favou^r of Dr. Mathuram for Es 12 900 

On the same day defendant 2 ^tiD. i ’ 

the name of defendant i fit 
the nlnintiff fu . i.L ® ^ informs 

nlet! f K that they are unable to com 
plete the sale in his favour and 

they complete 

and offer to return the advance amount 
paid by the plaintiff with interest. This 
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letter is Ex. 3. They also obtained an 
indemnity bond from Dr. Matburam (Ex. 
^ Ex 11 dated 21th June). Thus the 
contract in favour of the plaintiff was 
broken and the present suit was filed by 
the plaintiff on 4tb July 1927, for speci- 
c performance of the contract. Dr. 
Mathuram was made defendant 4 in the 

meni- 1 filed written state- 

ment (which was adopted by defendant 

plaintifi s conduct in inducing defendant 

9 OOn property for Rupees 

9 000 within two days of the auction by 

piivate sale was fraudulent ; (2) as he 

did this with full notice of the contract 

tl‘e?'to“'’ 3 he was notenti. 

tleci to specific performance ; (3) thfl 

agreement to sell in favour of the plain! 

fciff was subject to the condition that if 

fiis“eonSaeJ 

tne plaintifi s agreement should stand 
cancel ed ; (4) the plaintiff did not mv 
he balance of the purchase monev witl7 
the stipulated time ; (5) the draft 
conveyance submitted by the nEi f i 
included other properties whic^'ould 

entitled'^ 

induced defe^l^^r " e'^erc "se'tb" 

andAvadhani. viz that h« 
with bis money but the L 

-r: r/r. Bi- 

essence of the contract. It savs nnth- ^ 
about the questions nut ht f t 

to Mr. Krishnamurthi Avvar ^ 

having received satisfactorv replied Ha 
also pleaded that the agreement het ^ 

jeot to tbo oo„di,i„„ I, sni!- 

cancelled if the sale in his favnnr ^ 

?ofonlS ““ “ “>«• °t 

defendant 3. It js unnecessary to make 
any reference to the written 

of dofoodon, 5 ,b. Offioiol A° 

A number Of issues were fran^ed’Oft) 
rather out of proportion to tb^ . 
nature of fchesuifc ThoC^nk^j* ^ simple 

fouod o. th. fi„t 
tract m favour of the plaintlff^^ 

about in th^best 

parties though it waa*^f^ * i'ho 

“UdO Id was for Rs. 9,000 a 
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sum lo^er than Us. 12,5o0 for which it 
was knocked down in the auction. He 
found issues 2 and 3 in favour of the 
plaintilf. On issue 4 ho found that the 
ai^reeiuent to sell in favour of the plain- 
tilT was not induced by fraud. On issue 
5 he found that the agreement in favour 
of the plaintiff was not subject to any 
condition that it should stand cancelled 
if defendant 3’s contract was completed. 
On issue G he found that the plaintitt 
was always ready and willing to per- 
form bis contract. On issue 7 he found 
that it was specifically enforceable. lie 
found issue 8 also in favour of the plain- 
tiff. On issue 10 he found that the 
plaintiff was entitled to damages in the 
alternative. On issue 11 he found that 
the inoitgagees were not trustees for the 
mortgagors. Issue 12 is the same as 
is.suo 4. Issues 13, 14, 15 and 19 he 

found for the plaintilf. On issue 20 he 
found that llx. D was binding on defen- 
dants 3 and 4. On issue ‘22 he found 
that the auction sale in favour of defen- 
dant 3 was cancelled by Kx. F. On 
issue 18 he found tliat the plaintilf 
must be deemed to have t.'^. ken undue 
advantage of tlie situation in which de- 
fendant 2 was plsced and dictated his 
own toiins. lie therefore hold that the 
plaintilf was not entitled to spocilic per- 
formance. He linally gave a decree for 
damages to the extent of Ks. 3,550 being 
t ho d i ri crenco between the amount of 
the plaintiff’s contract and lls. 12,550. 
He abo directed a refund of the advance 
money paid by the plaintiff with in- 
terest. The ])laintilt files this appeal. 

On issue 18 I am unable to agree with 
the finding of the Subordinate Judge 
that the plaintiff took any unfair ad- 
vantage of the situation in wl^ich defen- 
dant 2 found himself. It is true thext 
the amount for which the property was 
agreed to he sold to the plaintiff is 
mlich less than tho figure up to which 
the bid suit tho auction proceeded. But 
this may ho merely duo to auction fever. 
^Vo find there wore only two bidders, 
vi/., the ])laintilf who was obviously 
very anxious to purchase the property 
and defendant 3 who as I will presently 
show was merely a speculator, and who 
was bidding merely witli a view to 
mako some profit out of tho transaction. 
It is ccntoiidod hy tho learned Advocate 
for tlio respondents that Dr. i\lathu- 
rain’s evidence as D. W. 4 sho\YS that 


he instructed his agent to bid up to 
Rs. 15,000. If he really was so instruc- 
ted it i? rather surprising that he did 
nob bid up to that amount. The sug- 
gestion for the respondents is that he 
w’ont there too late for the bidding. 
But this is contradicted by the plaintiff 
and Mr. Krishnamurtbi Ayyar both of 
whom say that Dr. Mathuram's agent 
was present. Dr. Mathuram’s agent 
himself has not given evidence. The 
truth probably is that though Dr. 
Mabhuram was ‘willing to purchase 
the property even for such a largo 
amount as Rs. 15,000 because this vil- 
lage abuts another village of his own it 
may be ho gave instructions to his 
agent not to bid against defendant 3 
because ho know that defendant 3 could 
not raise the necessary fund for carrying 
out the terms of tho contract without 
borrowing somewhere and bo expected 
to find an opportunity of finishing the 
sale one more favourable terms. 

It was suggested in one portion of the 
case by’ tho plaintiff that defendant 3 
himself was at tho time of the auction 
really acting on behalf of Dr. Mathuram 
or at any rate that ho was in league 
with him (vide para. 14 of the Subordi- 
nate Judge's judgment). But I am not 
able to accept this suggestion. I do not 
see any reason why a man of the posi- 
tion of Dr. Mathuram while sending 
his own agent to bid at the auction 
should also have added a second stiing 
to his bow in tho shape of defendant o 
and if they were really in league why 
tho transaction did not fructify. It 
seems to mo that defendant 3 xvas bid- 
ding on bis own account. Though he 
had no money of his own probably bo 
thought that Dr. Mathuram would be 
willing to pay something more to him 
and in that way ho expected to make 
some profit. Ho thought that ho could 
get the necessary 25 per cent either 
from Dr. ^Mathuram himself or from 
some other person as a loan. No doubt 
in this expectation ho ultimately failed. 
Dr. Mathuram certainly would nob lend 
him becauso ho hoped to obtain the vil- 
lage on easier terms. Defendant 3 has 
given evidence that he took money on 
the 9bh and lObh. Air. Krishnamurtbi 
Ayyar swears that ho did nob come with 
any n^oiiey. Even if tho matter rests 

merely on tho evidence of P. W. " 
shnaniurthi Ayyar on tho one hand and 
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that of defendant 3 on the other I would 
have no hesitation in accepting Mr. 
Krishnamurthi Ayyar's evidence and 
rejecting that of defendant 3. But we 
have got a statement of Dr. Mathuram 
in Ex. R-2. In this letter he says 

“As however the said Palaniandi Pillai failed 
to deposit 25 per cent of the purchase money it 
appears that the suit properties were scld pri- 
vately and without any notice again.” 

If as a matter of fact defendant 3 
took money with him such a statement 
would not have been made by defen- 
dant 4 in Ex. R-2 for defendant 4 was 
by that time probably acting in league 
with defendant 3 or at any rate he was 
interested in attacking the validity of 
the agreement with the plaintih. That 
validity depends upon whether the con- 
tract in favour of defendant 3 w\as pro- 
perly cancelled or not. If defendant 3 
did carry money with him on 9th and 
10th and committed no default Mr. 
Krishnamurthi xAyyar w^ould not be 
justified in cancelling the sale by Ex. F 
but if ho did not take money then the 
cancellation would be valid. It is in- 
conceivable therefore that defendant 4 
would make a statement of this kind in 
Ex. R.2 which would not serve his pur- 
pose. I have therefore no hesitation in 
holding that defendant 3 was not ready 
with his money either because nobody 
would oblige him or for some other rea- 
son and the sale in his favour was pro- 
perly cancelled. Dr. Mathuram then 
found at the last moment that the agree- 
ment for sale was executed in favour of 
the plaintiff and he was anxious to some 
how circumvent it. Finally on 23rd Juno 
defendano 2, 3 and 4 must have agreed to 
resuscitate the old auction bid and to 
effect the sale for Rs. 12,550 followed by 
a second sale deed for Rs. 12,900 the 
difteience of Rs. 350 being defendant 
3 s profit in the matter. Thus we see 
that though Dr. Mathuram might be 
willing to pay a high price in the last 
resort, some how he did not instruct his 
agent to bid for a large amount at the 
sale on 8th May. Now we must remem- 
ber that Mr. Krishnamurthi Ayyar is a 
vakil of 20 years standing and knows the 
condition of affairs in Trichinopoly and 
it is clear fram Ex. F that they were all 
very apprehensive whether they would 
secure a bargain even for Rs. 9,000. 
Ex. F refers to “after'great trouble and 
persuasion.” We are not therefore jus- 


tified in thinking that the sale in favour 
of tlie plaintiff for Rs, 9,000 was a tran- 
saction entered into in haste and with- 
out care merely because 'in the events 
that turned out there was a purchaser 
wfilling to purchase the property for 
Rs. 12,900. That gentleman somehow 
kept himself in the back ground and 
there is not the smallest doubt that de- 
fendant 1 firm and their local legal ad- 
Visor Mr. Krishnamurthi Ayyar were 
apprehensive whether they would get a 
bargain for Rs. 9,000, 

Mr. Varadachariar the learned advo- 
cate for the respondents at one stage 
suggested that Mr. Krishnamurthi Ayyar 
was colluding with the plaintiff and 
brought about an improper sale to the 
detriment of defendant 1 firm. But in 
other parts of bis argument he said it 
was not necessary for him to go so far 
and he would content himself with 
showing that Mr. Krishnamurthi Ayyar 
was mistaken and under his mistaken 
advice defendant 2 acted in a burry. If 
defendants 1 and 2 had since discovered 
that Mr. Krishnamurthi Ayyar was not 
discharging his duties as their honest 
legal advisor or acted under a mistake 
they w'ould have raised the point in 
their w'ritten statement but there is not 
the faintest indication about it in their 
written statements. All that we have 

got in the written statement is : 

that the plaintiffs conduct in taking unfair 
advantage of the situation in Avhich defendant 2 
was placed and inducing him to .sell the property 
for Rs. 0,000 ^Yas fraudulent. ” 

The evidence shows that the plaintiff 
and defendant 2 did not even meet^ The 
agreement was settled between the plain- 
tiff and Mr. Krishnamurthi Ayyar. I 
think there is nothing in the evidence 
to supt)ort the suggestion of misrepre- 
sentation by Mr. Krishnamurthi Ayyar 
to his clients whether honest or other- 
wise. In my opinion all the parties 
thought at the time that Rs. 9,000 was 
all that they could get and if so a mort- 
gagee with a power of sale is justified in 
entering into such a transaction. The, 
position of a mortgagee with a power of' 
sale was described in Haddington Island, 
Qaerry Co, Ltd. v. A, TF. Huson U). The 
Judicial Committee quote with approval 
the dictum of Kay, J., in ^Var^ier v. 
Jacob (2), Kay, J., said : 

"l. (1911) A 0“ 7227 ~ ' . 

2. (1882) 20 Ch D 220=51 L J Cli 642=46 L T 
656=50 W R 721. 
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A mortgagee is, sfcriciiy speaking, not a 
trustee of the power of sale. It is a power given 
to him for his own benefit, to enable him the 
better to realise his mortgage debt. If he exer- 
cises it booa fide for that purpose, without cor- 
ruption or collusion with the purchaser, the 
;Oourt will not interfere, even though the sale be 
very disadvantageous, unless indeed the price is 
so low as in itself to be evidence of fraud.” 

Now in my opinioa all the evidence 
the case shows that the price is certainly 
not so low as in itself to be evidence of 
fraud and that there is absolutely no 
evidence of collusion or corruption either 
on the part of defendant 1 or on the part 
of Mr. Krishnamurthi Ayyar. There is 
nothing in tlie case to show that any 
unfair advantage was taken by the plain- 
tiff of the situation in which defendant 
2 found himself. When it was pointed 
out to him that he bid at the auction up 
to Rs. 12,550 the plaintiff must have 
said that he had to do so as against 
defendant 3’s bid but now. that there 
was not the competition of defendant 3 
he was not prepared to pay more than 
Rs. 8,000. Ultimately the bargain was 
settled at Rs. 9,000, The decision in 
Kennedy v. De Trafford (3) also shows 
that the only requirement is that the 
mortgagee should act in good faith. 
Mr. Varadachariar the learned Advocate 
for the respondents referred to National 
J>ank of Australia v. United Hand in 
Hand and Band of Hope Co. (4). But 
that was a case whore the mortgagee 
himself purchased the property in execu- 
tion of the decree obtained collusively 
between the mortgagor and the Direc- 
tors. lie also relied on Ckahildas Dallu- 
hhai V. iJaijal Moufi (5) where there 
wore some negotiations for a compromise 
and the bidders had tiiereupon left. 

Tho com promise failed and the old 
bidding was taken and the sale was 
knocked down in favour of the last 
bidder. It was rightly held that the 
sale was not one wliich ought to be iip- 
liold. I do not think tliose cases will 
help tlio respondents. In my opiniondo- 
fend ant’s I firm tlirough their authorised 
agent defendant 2 acted entirely bona 
lido in entering into the argoement on 
lObh May with tho plaintilT for selling 
tho proj) 0 rty for Rs. 9,000. Neither 
^ ^ ^ conduct of Krish- 
na. UH1)7) A C 1S0=GG L J Ch 'il 8=70 

=I5\VUG71. 

4. (187G) 4 A 0 391—40 L T G07=27 W R SS9. 
6. (1907) 31 horn 5GG™34 I A 179=9 Bom L R 

10C2 (PC). 


namurthi Ayyar can be questioned. That 
being so, unless some good reasons can 
be given for not giving specific perfor- 
mance it ought to be decreed. Respon- 
dents relied on S. 22, Cl. (2), Specific 
Relief Act, but obviously the term 
hardship on the defendant” in this 
section is used in the sense of some col- 
lateral hardship and not merely the 
diminution of the purchase money. The 
illustrations which are all based on 
English law clearly show this and the 
term hardship is used in the same sense 
as it is used in English law (vide Fry 
on Specific Performance, Ch. 6). The 
iriadequacy of consideration is separately 
discussed in Ch. 7 and as already stated 
it is not clear that any inadequacy in 
this case has been established. Refer, 
ence has been made to S. 23 (b), Specific 
Relief Act, bub I have already shown 
that the evidence does not disclose that 
the consent of defendant 2 was obtained 
by misrepresentation or undue influence 
of the other party to the contract or of 
any other person. So this section does 
nob help the respondents. In my opinion 
it is very desirable that persons in the 
position of defendant 1 firm should carry 
out their contracts and should not be 
allowed lightly by Courts to break their 
given word on the ground of mere techi- 
nical pleas or imaginary hardship. In 
my opinion there are no adequate grounds 
for refusing specific performance. 

At one time it was suggested by 
Mr. Varadachariar that this is not a 
contract in which time was the essence 
of the contract. He relied on Jamshed 
Khodaravi v. Bnrjorji Dhunjihhai (6). 
Whatever resemblance there may be in 
the terms of this and the terms of that 
contract there are certainly important 
ditleronces. That was a private con- 
tract whereas the case before us is a case 
of auction. The time allowed in that 
case for the completion was two months 
and apparently such a long time was 
allowed in that case for investigation of 
title. There is neither investigation of 
title nor any long interval in the case 
before us. But apart from those circum- 
stances it is certain that even if time 
was not of the essence of the contract 
in tho beginning it was made so after- 
wards. In tho present case a further 
agreement was executed on 8th May by 

G. AIR 1915 P 0 83=32 I C 246=43 1 A 2G=40 
Bom 2S9 (P C), 
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defendant 3 and Patnam according to 
which they took some further time. 
This document was handed over finally 
to defendant 4 and has not been pro- 
duced in the case. It is said by defen- 
dant 3 that it was destroyed. We pre- 
sume that if produced its terms would 
go against the defendants. At least by 
the second arrangement if not from the 
beginning time was certainly of the 
essence of the cantract. So this argu- 
ment will not avail the defendants. I 
would therefore allow the appeal and 
give^ the plaintiff s suit a decree for 
specific performance and possession (in 
substitute for the damages decreed by 
the Court below) with costs throughout. 
All the defendants will be liable for 
costs in the Court below. In appeal 
defendant 4 only will be liable for costs. 

Cornisht J . I agree that the appeal 
s lould be allowed. It has been proved 
by the evidence of P. W. 2, the Vakil 
iirishnamurthi which the Subordinate 
udge was entitled to believe, that when 
Palaniyandi on the evening of 8th May, 
a ter the property had been knocked 
down to his bid, was unable to furnish 
the 25 per cent deposit required by the 
sale conditions, the mortgagee-vendors 
gave him an extension of time till 10 
clock next morning; it being agreed 
that if the money was not then paid the 
contract should be cancelled. This agree- 
ment was reduced to writing and exe- 
cuted by Palaniandi and one Eathnam. 
It^ has not been produced. There is 
evidence- that it has been destroyed 
P. W 2 says it was handed over to 
^r Mathuram at the time of the sale 
deed subsequently executed in his favour 
by i alaniandi. Mathurara says he never 
saw it. Palaniyandi says that Eathnam 
tore It up as unnecessary after the exe- 
cution of the sale deed in favour of 

I think it very probable 
that Palaniyandi is speaking truth, and 
that the document has been destroyed. 
Put the evidence of its contents is suffi- 
ciently proved to enable us to hold that 

tZT ^Sreei between 2nd de- 

he was to pay the 25 per cent deposit 
before 10 a. m. on the 9th and that the 
contract was to be cancelled if he did 
not. S. 55, Contract Act. provides that 
if a party to the contract has failed to 
do a certain thing which he has promised 
to do before a specified time, the contract 
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is voidable at the option ot the promisee 

if the intention of the parties was that 

time was of the essence of the contract. 

Their Lordships in Jamshed Khodaram 

V. Biirjorji Dhunjihliai (6) have stated 

that S. 55 lays down no principle different 

to those which obtain under English 

law as regards contracts for the salo 

of land. But in order that time shall be 

logarded as essential the intention must 

be clearly expressed in the agreement. 

In the case above cited their Lordships 
3iy : 

“The language will have this effect if it 
plainly excludes the notion that these time 
limits were merely of secondary importance in 

e ba^ain, and that to disregard them would 
be to disregard nothing that lay at its found- 
ation. * 

I think that the terms of the agree- 
ment which have been deposed to, and 
the circumstances in which it was made, 
leave no doubt that the stipulation that 
payment should be made before 10 a. m, 
on the 9th went to the very root of the 
agreement, and that the parties intended 
that if payment was not made within 
that time limit the contract of sale was 
to be cancelled. The defendant mort- 
gagees acted entirely within their rights 
in giving notice (Ex. P) of cancellation 
to Palaniyandi, on his failure to make 
the deposit within the stipulated time, 
and from that moment the contract to 
sell the land to him was at an end. The 
only question is whether there are any 
grounds why the Court should decline to 
enforce the defendant mortgagee’s con- 
tract to sell the land to plaintiff. The 
only ground that they raise in their 
pleadings by way of defence to his claim 
to specific performance is that plaintiff 
fraudulently and speculatively induced 
defendant 2 to sell for Ea. 9.000 with 
full notice of the contract in favour of 
Palaniyandi. The answer to this alle. 
gation is to be found in the letter Ex. P 
already referred to. It was written by 
the vakil Krishnamurthy on the instruc- 
tions of defendant 2, and defendant 2 
has said that its statements are correct. 

In this letter Palaniyandi was told that 
defendant 2 suspected him of dishonestly 
running up the bids at the auction with, 
out any intention of purchasing the pro- 
perty and that defendant 2 

had after great trouble and persuasion to settle 
a private sale to S. Pichai Moideen (the plaintiff) 
for a price of Rs. 9,000.” ’ 
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So that what defendant 2 was putting 
forward at the time of the sale was t^^at 
only after groat trouble and persuasion 
had he been able to induce the plaintiff 
to oiler Ks. 9,000. There is not the fain- 
test indication in this letter that it was 
defendant 2 whose w’ill was overborne 
by the inducements of the plaintiff. De- 
f 0 nda,nt 2 says that he did not see the 
plaintiff personally, but that Krishna- 
murthy acted for him and after some 
negotiation Krishnamurthy came and 
told him that he had settled for Rupees 
9,000. Obviously defendant 2 was con- 
tent to accept this price, and he exe- 
cuted Ex. C to plaintiff in which it is 
recited : 

“Hence in consideration of the fact tliat the 
price might go down if there were any further 
delay in effecting a sale of the lands in the said 
village we have agreed to take the aforesaid 
price.” 

Krislinamurthy’s evidence is that after 
Palaniyandi’s backsliding defendant 2 was 
anxious to sell by private treaty, and at 
his request the witness sent for plaintiff, 
the next highest bidder at the auction. 
Accordingly, the plaintiff was sent for. 
Tiro witness proceeds : 

“Defendant 2 then asked him to accept the 
property for R<. li?,500 according to his bid at 

the sale. He (i. e., plaintiff) refused to take it 
for anything over Ks. S.COO. Defendant 2 wanted 
at least l^s. 10,000. And ns a middle course ho 
linally accepted Ks. 9,000. riaintifl also agreed 
to pay that amount. 'Jkhero was an agreement 
and counter agreornent to that effect : Kxs. G 
and G-1. 1 ‘laiiitiff at once paid 25 ]'>cr cent of 

the agreed ])rico to defendant 2. Then dofen- 
dan. t 2 a^ked me to prepare a notice (Jsx. P) to 
the elfcct that dcfer.dant J>’.s (Kalaniyandi) sale 
was cancelled and that a sale for Ks. 9,000 had 
been concluded.” 

The Subordinafco Jiulgo has rightly 
held that the defendant’s contract with 
plaintilf was not induced by any fraud 
ou his part. But. he appears to have 
thought, by his reference to S. 28, Speci- 
fic ]{olicf Act, that specific performance 
could not be decreed because the difier- 
ence )) 0 twoon Rs. 9,000 which the plain- 
tilf agreed to pay on 10th and Rs. 12,500 
which he bid at the auction on the 8th 
is evidence of undue advantage taken by 
the plaintiff. I think that S. 28 has no 
application. The section relates to con- 
tracts that cannot be enforced because 
they are invalid on account of fraud, 
undue advantage, misrepresentation, etc. 
The contract here has been found to bo 
a valid contract, and plaintiff has been 
given damages for its broach. The ap- 
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propriate section is therefore S. 22, which 
provides that 

“the Court may properly exercise a discretion 
not to decree specific performance where the cir- 
cumstances under which the contract is made 
are such as to give the plaintiff an unfair ad- 
vantage over the defendant, though there may 
he no fraud or misrepresentation on the plain'* 
tifi’s part.” 

The test is, did the plaintiff in the 
particular circumstances take an impro- 
per advantage of his position or the diffi- 
culties of the defendant ; Davis v. Jl/a- 
ung Shive Go (7). The portions of the 
documentary and oral evidence which I 
have set out satisfy me that there wae 
no unfairness in dealing on the part of 
the plaintiff. He and defendant 2 stood 
on terms of equality in the negotiations 
for the re-sale, and defendant 2 had his 
legal adviser at his side. It is clear that 
defendant 2 had made up his mind that 
Palaniyandi had runup the bidding with 
the object of frustrating the auction sale, 
and that in the circumstances a private 
sale was expedient. The plaintiff was 
entitled to make the best bargain he 
could and there were no competitors to 
force up the price. Be it admitted that 
plaintiff got the property much below 
its value. But, as is observed in Fry on 

Specific Performance, p. 213 : 

“to make a contract for an insuflicient consider- 
ation incapable of enforcement by the purchaser 
would he practically to prevent a man from sell- 
ing his property at less than its value 

however desirous ho might be to sell it for tho 
))ricc actually obtained ..... and however un- 
willing or unable the purchaser might bo to pur- 
chase at its full value.” 

In my judgment the bargain was per- 
fectly fair, and plaint.ff is entitled to 
enforce it against tho defendants. It 
has also been contended that tho Court 
would bo justified in refusing specific 
performance under Cl. 2, S. 22 cn the 
ground of hardship. The hardship sug- 
gested is the possible liability of tho de- 
fendant mortgagees to tho mortgagors 
for breach of duty in selling the property 
for less than its value. But in as much 
as the Official Assignee of Madras, repre- 
senting tho mortgagors, has consented to 
tho sale to tho plaintiff I think there is 
no substance in the suggestion or in the 
contention founded on it. 

p . K . S . / K , S . A V ^ ^ ^ 

7. (lT)Ti)"^Cal " 805 =n 1 G S()T='3S I a 165 
(PC). 
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and others — Res- 

1929, Decided on 
from appellate 


Appavoo Waihzar— Appellant. 

V. 

Lakshmana Beddi 
pondonts. 

Appeal No. 146 of 
23rd February 1933, 

^ — — .w m m m ^ ^ ^ W * JW W V 

order of Sub- Judge, Cuddalore, D/- 3rd 
November 1928. 

(a) Civil P. C. (1908), S. 11 — Execution — 
Dismissal of — Want of notice to judgment- 
debtor will not prevent operation of res judi- 
cata against judgment- creditor. 

The want of notice to the judgment-debtor 
will not make the dismissal of an execution peti- 
tion put in by the judgment-creditor any the 
less res judicata against the latter: AIR 1914 
Mad 532; AIR 192G Mad 698, Ref, [P 746 C 1] 

(b) Limitation Act (1908), Art. 180— Judg- 
ment-debtor preventing delivery by obslruc- 
tio^n must take consequences of his action — 
Sale confirmed on 30th August 1921 and 
delivery petition on 22nd September 1921 — 
One item not delivered and petition “closed” 
—Subsequent petitions for d*elivery on 23rd 
Sept em oer 1924 on which delivery was 
ordered by 9th December 1924 and again 
on 11th March 1926— Latter petition dis- 
missed as time-barred — Held fresh petition 
ori 3rd March 1927 was neither barred by 
time nor by rule of res judicata by order of 
dismissal of petition of 11th March 1926 as 
that order v/as simply the dismissal of mis- 
conceived petition — Decree — Execution. 

^ Where a judgment-debtor has by his obstruc- 
tion prevented a delivery ordered bv the Court 
being carried into effect ho must take the con- 
sequences of his action and that, unless, the 
Court calls on the decree-holder to take further 
action to enforce the delivery order, he cannot 
say that the decree-holder petitioner must move 
lu the matter and not himself. [p 747 q 2] 

.confirmation of a sale on 30tli August 
19-1 a petition for delivery of the property was 
put in on 2-2nd September 1921. One of the 
items was not delivered owing to the obstruction 
of the judgment-debtor and the petition was 
marked “closed.” Subsequent petitions for deli- 

23rd September 1924, on 

wnich an order to deliver by 9tli December 1924 
was passed, and again on 11th March J926. The 

Art under 

Art. 180 as being beyond three years from date 

of conarmation of sale. Thereupon a fresh ap- 
plication was put in on 3rd March 1927. ^ 

“closed” on the petition 
of 22nd September 1921 was not a proper dis 

posal and that the petition of 3rd March 1927 

should bo regarded as a reminder to the Court 

to proceed with the original petition on which 

delivery was ordered and which was never pro- 
perly disposed of and that it was not therefore 
time barred. 


Held f Hither . that it was not barred by res 
judicata because the order dismissing the peti- 
tion filed on 11th iMarch 1026 was only valid in 
the light of this being a fresh execution petition, 
but that 8S it was misconceived, its dismissal 
could not prevent this reminder petition being 
imt into the Court to iiroceed with the original 
petition w’hich remained undisposed of: AIR 
1926 Mad 453, Rel on; AIR 1926 Mad 385; and 
A I 1922 Bom 238, Ref; A I R 1010 Mad 1001, 
Dist. [P 748 Cl] 

N, Sivarama Krishna Ayyai — for x^p. 
pellant. 

M. S, Venlcatarama Ayyai — for Res- 
pondents. 

Judgment, — The respondent is a judg- 
ment-creditor who purchased in Court 
sale certain properties which he had 
brought to sale under his decree. His 
sale was confirmed on 30th August 1921 
and he got possession of some of the pro- 
perties. On a delivery petition filed by 
him on 22nd September 1921, item 6, 
however, a house, was not delivered. 
On 23rd September 1924 he put in an- 
other delivery petition stating that the 
house in question and the garden at- 
tached thereto could not be delivered to 
him in the previous delivery order as 
the said house was locked and the house 
and garden were in the possession of the 
judgraent-debters. The order passed on 
this was “deliver 9th December 1924’* 
and is dated 13th November 1924 
On 11th March 1926 he put in another 
petition wherein he stated that even 
though order for delivery was sent he 
could not get possession from the defen- 
dants as the said house was under lock 
and key and was still under lock and 
key. This Execution petition was dis- 
missed as time barred on the authority 
of Viswasundara Bao v. Paidigadu (l) 
which held that Art. 180, Lim. Act. ap- 
plied to such a case and that the appli- 
cation being made more than three years 
after the date of sale was time barred. 
The present application was filed on 3rd 
March 1927. It was allo\ved by the 
learned District Munsif who relied on 
Kannan v. Avvulla Haji (2) and on 

wo?-'® m, 

Plilai (dj. The order was confirmed in 
appeal by the learned Subordinate Jud^e 
and agai nst this the present appeal Is 

1. AIR 1926 Mad 335=91 I C 485. 

^ 288=99 I G 677=50 Mad 

4Ud. 

728=30 IC 707=39 Mad 
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'filed by the legal representative of one 
of the judgment-dehtors. Two questions 
arise for consideration: 1. Is the pre- 
sent application per se barred by linei- 
tation? 2.. If it is not per se barred, is it 
barred on the principle of res judicata 
by the decision on the Execution Peti- 
tion presented on 11th March 1926? 


I will deal with the latter point first* 
The learned Subordinate Judge held that 
it was not barred on the principle of 
res judicata because notice had not been 
sent to the judgment debtjrs and also 
because the former order had proceeded 
on the view of the law that then existed 
as to procedure and that it is laid down 
in Vararlar aja Mudali v. Murxicjesam 
Pillai (3), that a decision especially on 
procedure cannot bo treated as res judi- 
cata when the law relating to procedure 
is held to be ditferent. For the first 
position he quotes no authority and it is 
iclearly not sustainable. The want of 
notice to the judgment debtor will not 
make the dismissal of the Execution 
Petition put in by the judgment creditor 
any the less res judicata against the 
latter: vide Vyapuri Goundan v . Chi- 
dambarnm Mudaliar (4) followed in 
■Jdamalinga PoiothanY. Ibrahim Sahib (5) 
^nd Lalumia v. Uannissa (6). With 
regard to the second position, Farar/araia. 
Mudali v. Murugemm Pillai (3) has not 
been qu )ted accurately. What was laid 
down there was that a decision especi- 
ally on procedure cannot be treated as 
res judicata when the procedure itself is 
changed by the Statute Law. It is not 
contended that tliere has been any 
change in the Statute Law here. The 
learned Subordinate Judge while he 
mentions that notice was not served on 
tho judgmont-doi^tor does not say that 
ho relies on tiiis and he rests his deci- 
sion on the ground, which lias also been 
taken before mo, that the petitioner is 
entitled to ignore the petition of 11th 
^^Iarch 1926 as the original delivery 
petitions had not been disposed of. Tho 
Final order on the first petition of 22nd 
September 1921 was simply “closed” and 
on the petition of 23rd September 1924 
deliver 9th December 1921” after which 
'uhere is no further order on it. There 
seems to be very little authority on tho 



A I U lull Mad 
311. 


532 = 18 I 0 G~67=37 Mad 
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question as to what is the position of a 
decree-holder who purchases in Court 
auction and being obstructed, by the 
judgment debtor asks that the obstruc- 
tion should be removed, gets an order of 
delivery, but leaves the matter there. 
The decision in Kannan v. Avvxclla 
Ilaji (2) which was given on 14th Sep- 
tember 1926 does not appear to me easy 
to reconcile with the decision in Viswa- 
sundara Eao v. Paidigadu (l) which 
was passed on 24th July 1925 and the 
latter decision is not referred to in the 
former. 

Each is by a Bench of two Judges of 
this Court. In the former case it was 
held that an application for delivery of 
possession by a decree-holder who had 
purchased in Court auction was a step- 
in. aid of execution of his decree, and 
was so even though not made in the 
course of a pending execution. In Visva- 
sundara Eao v. Paidigadxk (l) it was 
held that an application for delivery of 
possession of immovable property pur- 
chased by a person at a sale held in 
execution of a decree falls under 
Art. 180, Lim. Act, and must be made 
within three years of the date on which 
the sale becomes absolute. Tho fact that 
during that period an order for delivery 
had been passed but delivery not effected 
owing to his tho docreo-holder’s own de- 
fault does not extend tho period of limi- 
tation. It is not clear whether in this 
case the auction purchaser was the de- 
cree-holder or not, and the obstructor 
tho judgment-debtor. If the petitioner 
was not the decree-holder the decision 
may be consistent with Kannam v. 
Avvonlla Ilaji (2) but it would not bo 
applicable to tho present case. If he 
was tho decree. holder then I must fol- 
low the later decision and hold that 
such application for delivery Is a step-in- 
aid of execution of tho decree and there- 
fore comes under Art. 182, Lim. Act. As 
I said above tho question of the position 
of a purchasing decree-holder who is 
obstructed by the judgment-debtor and 
gets an order of delivery which is not 
further executed seems to be almost bare 
of authority. 

We may however look at the class of 
cases whore the decree- holder cannot 
I)roceod with his execution because of a 
stay imposed by Court. The view of 
the Full Bench of Allahabad is that he 
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has three years after the removal of the 
stay to renew his petition after which 
it would be barred under Art. 181, Lim. 
Act . ' Chhattar Singh v. Karnal 
Singh (7). But a case reported of our 
High Court in Pattannayya v. Pattayya 
\oA seems to hold that there is no limi- 
tation in such cases, as the original peti- 
tion must be disposed of and till it is 
disposed of remains pending. It was 
neld in that case that an application of 
1915 was not barred in 1921 and that 
the application made in the latter year 
was neither a further application for 
execution nor an application to revive 
that of 1915 but was only intended to 
call the intention of the executing Court 
to the fact that the application of 1915 
had to be proceeded with and that the 
apphcatic^ of 1921 was therefore not 

r postion of our 

igh Court it would follow that if the 

0^70 October 1921 

or 23rd September 1924 had been stayed 

by a Court order the present petition 
would not be time barred.Is this principle 
to be applied where there has been oL- 
ruction by the judgment-debtor which 
the purchasing decree-holder has made 
an attempt to remove but has not persis- 
ted in such an attempt ? On that point 
1 can find no authority. There are how 
ever certain remarks in Visvasunclara 
Uao v. Paidigadu (l) which though thev 
are obiter are some guide. In that case 
the application was held to be time bar 
Ted not having been made within three 
years of the confirmation of the sale but 
the learned Judges say at p. 74; 


Madras 747 


whore the Court is unable to give offpcf fn 

OruGr by ros^on r^f u • ^ GtIGCt to its 

who is bound to be present? Petitioner 
very or owing to overlf- 

control it is not fVio a he has no 

notice to show cause whv^Kif ^ Court to give 
be dismissed" iT bT ^t 

-w7nr\o°annh‘"' *^1^ 

doesorowing^ to'caus^^^ j“^8mont-debtor 

<Jontrol of the aucHnn^ beyond the 

uot edeeted it marbL delivery is 

livery remains in Lrce and ^ 
tion to execute that order is applica- 

even if that application is mail7 application 

years after the date of th^ 

Jute.” sale being made abso- 

• *^ 7 ®^ agreed however with t 

inj ^dur Subbayya y. V enkatLar^hh 

IpVi 16=100 I C 692=49 All 2^ 
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Appavoo V. Lakshmana (Walsh, J.) 

A.p20cii Pdo (9) fhat Arfc. 180 was fho pro- 
par article applicable to a case where the 

decree-holder was at fault. Now in the 
present case it may be noticed that the 
alleged obstruction has never been de- 
nied in any counter put in by the judg- 
ment-debtor. I am of opinion that the 
order closed” was not a proper disposal 
of the petition of 22nd September 1921 
and all the subsequent petitions for deli 
very must be taken to be simply remin- 
ders to the Court that this petition was 
pending. As regards the dismissal of the 
petition of 11th March 1926 as time 
barred, that order would be simply the 
dismissal of a misconceived petition 
which, _ regarded as a fresh petition for 
execution was out of time : vide Rama- 
Chandra v. Shrinivas (10). It has fre 
quently been held that orders such as 
closed and recorded”made for statisti- 
cal purposes are not disposals of execu 
tion applications. 

It may be that the Court could have 
called on the decree-holder to take 
further stops to get the obstruction 
removed on pain of having his exe- 
cution petition dismissed, and if he had 
ailed to do so the dismissal of the 

p^ne l^^ve been 

proper. It is unnecessary to express 

' i,^\^ any such step. On 

he whole it appears to me that where 
the judgment-debtor has by his obstruc 
tion ^evented a delivery ordered by the 

take the consequences of his action and 

thicnn^f possibly as mentioned above, 
the Court calls on the decree- holder to 
take further action to enforce the deli 
^ery order, he cannot say that the pati 

himself. It is objected that in the pre- 

thlt tL' idei*''dism[s3ir/'thipet¥"'^ 

material that pSitione^ ma^L^yrmif 

conceived hi, remedy in Ihi, L,pIetYid 

he urges that there is no limfitft’ ^ r 
that petition which is not Tn^^^ 
way of putting it if that 

the first execution petitir,r,^° Court that 
— IS pending. 


in’ T ? 

10. AIR 1922 Bom 23q--rr t 

467. . 66 IC 940=46 Bom 
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In my opinion then the answer to the 
two questions propounded at the bcgin- 
*ning of this order are: (l)The present peti- 
ition should be regarded as a reminder 
'to the Court to proceed with the origi- 
!nal petition on which delivery was 
lordored and which was never properly 
disposed of. It is not therefore time 
|barred and according to the ruling in 
Pattannayya v. Paitayya (8) no time 
runs against the presentation of such a 
reminder petition. (2) It is not barred by 
res judicata because the order dismissing 
the i)etition filed on 11th March 1926 
was only valid in the light of this being 
a fresh Execution petition. As a fresh 
execution petition it w'as misconceived 
and its dismissal wdll not prevent this 
reminder petition being put into the 
Court to proceed w'ith the original peti- 
tion which remains undisposed of. In 
the result the appeal fails and is dismis- 
sed with costs. 

P.r.S./k S. Appeal dismissed. 
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CUPGEKVFN AND SUNDARAM 

CllETTV, 

M. S. CopaJasiua'tni CJicllia) — Plain- 
tin — A ppellant. 

v. 

Secy, of S/a/(?— Defendant— Respon- 
dent. 

Appeal No. 45 of 1927, Decided on 
lOth February 1933, against decree of 
Sub- Judge, Salem, D/- 24 th August 

1926. 

(a) Collon Duties Act (2 of 1896), Ss. 6, 8 
and 9 — Power of Collector to make assess- 
ment gi^'en by S, 9 cannot be limited either 
by any defect in return or even by absence 
of any return. 

It is true that tho Colton Duties Act docs not 
oxpi'csslv provide for the consequences of failure 
to suhinit a return, but that is not to say that 
no ]iowcr remains to collect tho duty. S. 9 gives 
tho Collector power to assess tho duty payable, 
and the more fact that it is described as “ paya- 
ble \u respect of tlio period to which tho letuni 
relates ” cannot ho ro\d as meaning that if no 
return ho made there can be no period in respect 
of which it is payable. 'Tl\o section is so worded, 
because it lias in contemplation tho normal case, 
when the mil 1 holder com pi ios with t he terms 
of tho Act. lint tho power of tho Collector to 
make tho as.sessmcnt, so given, cannot bo limited 
either by any defect in tbo return or even by the 


absence of any return. The return in fact is 
only intended to facilitate assessment and can- 
not be described as an indispensable prerequi- 
site of it. [P '749 C 2} 

(b) Interpretation of Statutes — Legislature 
enables something to be done — Power, to do 
everything which is necessary for purpose of 
carrying out the purpose in view is implied. 

One of the first principles of law with regard 
to the cflect of an enabling Act is that, if the 
legislature enables something to be done, it gives- 
power at the same time, by necessary implica- 
tion, to do everything which is indispensable for 
tho purpose of carrying out the purpose in view: 
Scott V. Legg, (1876) 2 Ex D 39 and Dutton 
AtUns (1871) 6 Q 13 373, Eej. [P 750 0 1] 

(c) Interpretation of Statutes — Statute im- 
posing duty should be strictly construed in so- 
far as imposition of such duty is concerned — 
This principle does not extend to procedure 
to collect it — Cotton Duties Act (2 of 1896)» 

S. 9. 

It is no doubt true that a statute which im- 
poses a duty must bo strictly construed, hvit 
only, in so far as the imposition of tho liability 
is concornod. Tho principle does not extend to 
mere matters of procedure devised as the best 
means in all ordinary circumstances to collect 
tho impost : Werclc v. Colquhoun (IfSS), 20 
Q B D 753, Ref. [P ToO 0 2] 

(d) Cotton Duties Act (2 of 1896), Ss. 8 
and 25 — Fine imposed under S. 25 is not 
“ duty.*’ 

A lino imi^oscd under S. 25 for failing to make 
a return under S 8 is in no sense duty and the 
duty would still remain unpaid. [P 751 C 1] 

(e) Cotton Duties Act (2 of 1896), Ss. 8 
and 9 — Aisessee failing to make return 
under S. 8 cannot plead lapse of time bet- 
ween production of goods and initiation of 
steps to assess them by way of defence to a 
claim for arrears of duly. 

A person who has Viocomo liable to pay dutv, 
and NS ho fails to submit tho return required by 
S. 8 of tho Act, cannot plead lapse of time bet- 
sveen the production of his goods and tho initia- 
tion of steps to assess them, as a defence to 
claim for arrears of such duty accruing o\or a 

period of years : A I II 1930 Mad 200, Disf. 

^ * [V 752 C 2] 

(f) Colton Duties Act (2 of 1896), S, 9 
Owner of goods failing to submit return 
not escape duty though assessed after he had 

sold factory. 

Where an owner of goods fails to submit a 
return under S. 8 when called upon to do so, ho 
docs not escape from liability to pay duty even 
though tho assessment is made after he. has sold 
tho fiNctorv to another, as ho is the person who 
has made profit from goods which wore liable to 

duty. 

K. F, Seslia Ayijangar — for Appellant. 

(1 ovcrn77iC7it Pleadc7 for Respondent, 

C Hr(jc7ivc7i^ J , — The plaintiff, now ap- 
pellant, sued to recover a sum of Rupees 
6,300 from the Government 
lowing circumstances. In ® 

started tho Salem Knitting J'®® 
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remained its proprietor until March 
1923, when he sold it to the Salem In- 
dustrials. The factory produced cotton 
banians and it is not disputed that its 
products were liable to duty under the 
Cotton Duties Act, 2 of 1896. Although 
the duty was payable monthly; no steps 
were taken to collect it until February 
1923, wlien the Revenue Divisional 
Officer called upon the plaintitl to sub- 
mit a return showing the quantity and 
value of goods producted in the factory 
up to 31st December 1922, so that the 
duty might be assessed and levied. The 
plaintiff did not answer this reference, 
and a further demand was made on 5th 
April 1923. This also met with no res- 
ponse and on 11th July the Revenue 
Divisional Officer passed orders assessing 
the goods produced at the factory from 
its establishment up to the end of 1922 
at Rs. 6,300. The plaintiff, wffio had, as 
already stated, ceased to be proprietor 
paid this sum in instalments under j^ro- 
test and filed this suit to recover it as an 
illegal levy. He bases his claim upon 
three separate grounds ; firstly, that no 
duty can be assessed or collected in the 
absence of a return made by the pro- 
prietor ; secondly, that the Act does not 
provide for the collection of arrears ; 
thirdly, that the liability, if any, has 
devolved upon the company which pur- 
chased the mill. 


To understand the first contention i 
is necessary to look at some of the provi 
sions of the Cotton Duties Act. S. ( 
directs that there shall be levied anc 
collected at every mill in British Indi{ 
upon all cotton goods produced in sucl 
mill a duty at the rate of 3*^ per centun 
of the value of such goods. Under S. i 
the owner has to prepare and deliver t( 
the Collector each month a return o 
the cotton goods produced at his mil 
during the preceeding month, stating 
quantity and value. This return has tc 
be delivered within three working day^ 
and. at most within seven days of th6 
period to which it relates. Sub-S. 1 
o. J runs as follows : 

in assGss the duties payabh 

m respect of the period to which the return re 

amount thereof is immedi- 
ately tendered shall cause a notice in such form 

as may be prescribed by any rules under this 
Acfc^ to be served on the owner raquiring him tc 
make payment of the amount assessed within 1C 
days of the date of service of notice,’* 


Section 11 provides that if the duty 
so assessed is not paid within the time 
fixed a sum not exceeding double the 
amount may be levied, recovery being 
in the manner provided in S. 30, 
Income-tax Act (2 of 1886). Upon 
these provisions the learned advocate 
for the appellant bases the argument 
that no duty whatever is leviable 
unless the mill owner submits the re- 
turn required -by S. 8. His contention 
is in brief that the Act provides a cer- 
tain definite procedure for the realiza- 
tion of the duty and that if any essen- 
tial part of that procedure is wanting 
the remainder must remain inoperative. 
In other words if no return is made 
there can l)o no assessment, because the 
assessment is made upon the data sup- 
plied by the return, and without assess- 
ment there can of course be no collec- 
tion. He draws our attention to other 
Acts dealing with the collection of 
taxes or duties, which make provision 
for an alternative procedure in the case 
of a default occurring. S. 22, Income- 
tax Act, for instance, requires a return 
to be made of the total income during 
the previous year and, if a failure to 
make this return occurs, under S. 23 (l) 
the Income-tax Officer shall make the 
assessment to the best of his judgment. 
Similarly, under S. 80, Madras Local 
Boards Act (14 of 1920), certain land- 
holders have to furnish the Collector 
with lists of the lands held by them, to- 
gether with certain other par t icu lars 
to afford a basis for the assessment of 
land cess, and under S. 83, if no such 
list be furnished ’wnthin the time al- 
lowed, the Collector shall himself fix 
the annual rent value of the lands held 
by the defaulting landholder. It is true 
that the Cotton Duties Act does not ex- 
pressly provide for the consequences of 
failure to submit a return. But that is 
not to say that no power remains to 
collect the duty. S. 9 gives the Collec. 
tor power to assess the duty payable 
and the mere fact that it is described as, 
payable in respect of the period to 
which the return relates ” cannot be 
read as moaning that if no return be 
made there can be no period 
of which it is payable. 

The section is so worded 
has in contemplation the normal case 
when the millholder complies with the 
terms of the Act. But the power of the 


in respect 
because it 
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Collector to make the assessment, so 
given, cannot be limited either by any 
defect in the return or even by the ab- 
sence of any return. Under S. 16 the 
Collector is given wide powers of inspec- 
Dion, examination of records, and ac- 
counts of the mill, etc., for the purpose 
of testing the accuracy of any return or 
of infornnng himself as to any parti- 
culars regarding which information is 
required for the purpose of the Act, and 
under R. 3 of the Rules framed under 
the Act he has to check the return in 
any manner that may appear to him 
desirable and may for such purpose exa- 
mine and compare the records and ac- 
counts of the mill. Ample provision is 
thus made for arriving at a correct assess- 
ment of the duty independently of the 
information furnished by the return. 
Tbe return in fact is only intended to 
facilitate assessment and cannot be des- 
cribed as an indispensable pre-requisite 
of it. But even if the Act and the rules 
thereunder were less explicit, I think 
that, the liability to duty being clear, 
it would be improper to conclude that 
no means exist of realizing it unless the 
language of the Act compelled such a 
view : 

“ One of tbe first principles of law with re- 
gard to the effect of an enabling Act is that, if 
the legislature enables something to be done, it 
gives power at the same time, by necessary 
implication, to do everything which is indis- 
pensable for the purpose of carrying out the pur- 
pose in view.” 

(Craies on Statute Law. Edn. 3, 
p. 227). “ It seldom happens,” says 

Cleasby, B., in Scott v. Legg (l): 

“ that the framer of an Act of Parliament or 
the legislature has in contemplation all the cases 
which*^ are likely to arise, and the language 
therefore seldom fits every possible case When- 
ever the case is clearly within the mischief, the 
words must bo read so as to cover the case, if by 
any reasonable construction they can be read so 
as to cover it, though the words may point more 
exactly to another case ; this must be done 
rather than make such a case a casus omissus 
under the statute. 

A case decided upon these principles, 
raising a question somewhat similar to 
that with which wo are dealing, is Dxit- 
ton V. Atkins (2). Under the Vaccina- 
tion Act of 1867, a justice had the 
power upon information laid, of sum- 
moning a parent to appear before him 
with the child and of ordering the 

17(1870) 2 Kx D 80. ■ 

2 (1871) G R B 873=^0 L J Uc 157 = 19 W R 
799=21 L T 507. 


child’s vaccination. A parent who was 
so summoned refused to produce his 
child and the justice deemed him- 
self unable to make an order on the 
ground that the appearance of the child 
was necessary in order to give him juris- 
diction. Upon this, Blackburn, J., ob- 
served : 

“The moaning of the Act seems to be this. In 
the fir.st instance, the parent is to be summoned; 
and ho is to be directed to bring the child with 
him ; but it cannot be a condition precedent to 
tbe IMagistrate’s jurisdiction to make an order 
that the child is brought, otherwise the absur- 
dity would follow, that by appearing without 
the child the parent might always defeat the 
operation of the statute. If the child is brought, 
the examination of the child might be sufficient, 
but ovidorce would probably have to be taken ; 
and if, without examination of the child, tbe 
^Magistrate is satisfied, after examination of evi- 
dence, that tbe child has not been vaccinated, 
he may, if ho thinks fit, make an order.” 

Mellor, J., delivering judgment to the 
same effect, observed : 

“If the parent refuses to produce it, it is nob 
to be supposed that that is to obstruct the oper- 
ation of the Act and prevent the ^Magistrate from 
proceeding and making an order, if, after exami- 
nation of the evidence, he finds that the child 
has not been vaccinated,” 

Similarly here tbe return which the 
mill-owner has to submit would afford 
good prima facie evidence of the quan- 
tity and value of tbe goods produced at 
the mill. But if the owner refuses to 
make the return ho must not thereby be 
allowed to obstruct the working of the 
Act and prevent the Collector from ob- 
taining the required information in some 
other manner and so making the assess- 
ment. It is no doubt true that a statute 
which imposes a duty must be strictly 
construed, but only, I think, in so far as 
the imposition of the liability is con- 
cerned. The principle does not extend 
to mere matters of procedure devised as 
the best means in all ordinary circum- 
stances to collect the impost. A case 
which emphasises this distinction is 
Werele v. Golqnhoun (3), where the con- 
tention was raised that the Crown could 
not assess a firm of wine merchants oper- 
ating from abroad to income-tax because 
they possessed in England no such agent 
or factor as was contemplated by the 
statute. This consideration was charao- 
torised by Lord Esher M. R. as only a 
matter of machinery and in no way 
limiting the right to make an assessment; 
and similar language was us ej by Fr y, 

87(i8S8)l20l;) B D 75'3=^5TI^^^ B 323=36 W 
R G13=52 J P 644=53 L T 766. 
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L. J. Dealing with the principle that a 
person should not be permitted to profit 
by his own default, Lord Esher M. E. in 
Gowan v. Wright (4), says ; 

I find in Maxwell on the Interpretation of 
Statutes, ^p. 184 (p. 180, Edo. 7), in a section 
headed, construction against impairing obliga- 
tions of permitting advantage from one’s own 
wrong, ^ the principle rC'Ulting from the various 

authorities there collected expressed as follows. 

• 

‘‘On the general principle of avoiding injustice 
and absurdity any construction would be re- 
jected, if escape from it were possible, which en- 
abled a person to defeat a statute or impair the 
obligation of his contract by his own act or 
otherwise to profit hy his own wrong. 


The learned Master of the Eolls pro- 
ceeds to summarise a number of cases 
illustrative of this principle. The only 
argument that remains to be considered 
under this head is that the statute does 
in fact p'rovide an alternative procedure 
because under S. 25 a penalty not ex- 
ceeding Es. 1,000 is awardable for the 
o ence of omitting to make the return 

8. If the argument is 
a y resorting to a prosecution a sum 

tracted the answer is in the first place 
that the amount of the fine lies in the 
discretion of the Court and not of the 
revenue authorities, and secondly that a 
ne imposed for failing to make a return 
sense duty and the duty would 
still remain unpaid ; nor does the Act 
provide any means whereby, even if a 
prosecution is resorted to and a fine im- 
posed, the owner can be compelled to 
furnish the return. We are not hero 

“eans ad- 
opted by the Eevenue Divisional Officer 

m assMsing the duty in the absence of 

any information, supplied by the mill. 

owner. Not only did the latter fail to 

submit any returns, but he failed to 

maintain or at any rate to preserve the 

registers and accounts which the Act re- 

seTc? ^“‘be ab- 

sence of them an estimate had to be 

formed of the value of the goods pro! 

fwo Tuh best information avail- 
able. If It be granted that the power 
to assess independently of any ret^n is 
given by the Act the method and result 
of such assessment may bo the subject 
of departmental appeal, but so lonLg 


4. (1887) 18 Q B D 201 — 56 L J Q B 131=:35 t 
R 297 • 


it conformed to ordinary notions of fair- 
ness it cannot be questioned in a suit of> 
this character. 

The second contention is that even if' 
the Act allowed an assessment to ba- 
made in the circumstances of this case, 
it does not authorise the collection of 
arrears of duty, at any rate, arrears ac- 
cruing over a period of years. Admit- 
tedly it does not expressly impose any 
time limit, but it is contended that there 
is inaplied in its provisions a more or 
less immediate assessment and collec- 
tion of the duty. The duty, it is said>, 
IS leviable on a monthly basis in the in- 
terests of the^ producer, so that he may 
be in a position to fix the price of his. 
goods and to dispose of them ; and it 
would work hardship if it were allowed 
to remain for any length of time unas- 
sessed and uncollected. There are. L 
think, several considerations which, 
weaken the force of this argument. Iq 
the first place the producer can be under- 
no misapprehension as to his position be- 
cause he will know the quantity and' 
value^ of the goods produced, and tha 
duty is fixed by the Act at three and half 
per cent of the value. No restriction is;, 
imposed upon the disposal of the goods 
pending the completion of the process of 
collection under the Act. Lastly, the 
argument from convenience comes some- 
what ill from a party whose grievance 
If any, arises from his own failure to 

comply with the Act. It may be that 

collection and assessment of the duty 
was fixed upon a monthly basis in tha 
interests of the assessee as well as of tha 
revenue, but if the return which was to' 
or m the initial step in such a procedura 
IS withheld, it would be unreasonable to 
insist that it is still incumbent upon tha 
revenue department either to assess the* 
duty month by month or to forego their ’ 
revenue altogether. Where there is % 
liability and no express provision limit- 
ing its realization, it is to be inferred' 

that it may be realized at any time after 
it arises. 

I can find nothing in the Act to pre- 
clude the Collector from so collectino it 
Indeed Mr. Sesha Ayyangar frankly “ad- 
mits that he cannot formulate any exact 
rule this poi„l. E»l „„1 J, 

be such a rule, it is not possible to say 
t at, in respect of the duty payable for 
any particular month, the assessment 


752 Madras Gopalaswaiii v. Secy, of State (Curgenven. J.) 


1933 


and demand are out of time. S. 34, In- 
come-tax Act. affords an example of the 
existoncG of such a provision, incotuo 
which lias escaped assessmeutj in any 
one year being assessable if a notice be 
served within one year of the end of that 
year. We have been asked to find an- 
other analogy in the payment of profes- 
sion tax under the x^Iadras City Muni- 
cipal Act (d of 1019) and some reliance 
has beon placed upon Prince of Arcot v. 

Corporatioji of Madras {o), which deals 
with a case arising under that Act. In 
respect of an allowance received from 
Cl o V6 r n 1 1 ^ e n t the Comtnissioner of the 
Corporation assessed the I^rinco of Aroot 
to profession tax in September 192G, for 
the ten-half years commencing from the 
second. half year of 1920-21 and the ques- 
tion arose whether this assessment could 
he made so as to comprise such arrears. 
The answer given by the Bench was in 
the negative, the scheme of the Act re. 
quiring that the assessment must bo 
made during the period to which it re- 
lates. I do not think that this decision 
alYords much help in the present case. 

In the first place it lay upon tire Munici- 
pality and not upon the tax payer to 
take the initial step and some consider- 
ation was given to the inconvenience or 
hardship which would be involved in 
such arrear collections. 

There was no question in that case of 
a default on the part of the assessee. It 
was also held that the tax was in the 
nature of a licence which has to be paid 

contemporaneously, whereas here it is re- 
coverable after the expiry of the period 
to which it relates. In their discussion 
of the question whether the tax was 
“due” I do not understand the learned 
Judges to mean that liability had nG\er 
arisen for its payment, because S. 113, 
Madras City T^Iunicipal Act, clearly 
makes residence ipso facto give rise to 
liability, thereby dilTering from the case 
of water cess dealt with in llaja 
chandra Appeu llao v. Secij of State (b). 
There was in fact a liability to the tax, 
but it was not duo ’ until it had^ been 
assessed, and the same is true in the 
present case. But that docs not affect 
the question whether or not liability for 
arrears can ho enforced. Some attempt 
has also boon made to derive assistance 

20b=l‘2‘2 1C CGO=52 Mad 
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from the Sea ‘Customs Act (8 of 13/8) 
several of the provisions of which have 
by S. 10, Cotton Duties Act, been ap- 
plied to the assessment and recovery of 
duties under that Act. S. o9 .provides 
that where customs duties have been 
short-levied the deficiency shall be re- 
coverable on demand made within three 
months from the date of the first assess- 
ment. This is one of the sections which 
has been extended, but it can be of no 
belp*to the appellant, even if it applied 
to circumstances like the present, be- 
cause the three months is to^ run not' 
from the date when the liability arises 
but from the assessment of it. I must 
find accordingly that a person who has 
become liable to pay duty and who fails 
to submit the return required by S. 8 of 
the Act cannot plead lapse of time bet- 
ween the production of his goods and 
the initiation of steps to assess them as 

a defence to the claim. 

The third point taken is that the duty 
is payable by the owner, and that the 
owner of the factory at the time when 
the assessment was made was the plain- 
tili’s vendee. I do not think it is neces- 
sary to decide the general question 
which w’ould have arisen had thorequiie-' 
ments of the Act been complied with. 
There is no doubt that at the time when 
the plaintiff was called upon to submit 
a return and failed to do so he was the 
owner of the factory. Had he duly com- 
plied there is equally little doubt thabi 
he would have been liable to make the 
payment. It is not possible to hold that 
ho escapes by reason of his failure to 
comply with the direction. He ^ was the 
person who made a profit from the goods] 
which were liable to duty and Lthink 

ho was properly called upon ^ * 

The result of those findings is that the 
levy of duty made by the defendant was 
legally valid and that the plamtift suit 
for refund has beon rightly dismissed. 
The appeal is dismissed with costs. 

Sunday am Chetiy, J- 1 agioe. 
r.p.s./K.s. Appccil dismissed. 
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Walsh, J, 

^ Settipalli Narasayya — Counter-Peti- 
tioner — Appellant. 

V. 

^ Ghintalaimdi Ramagovindam — Peti- 
tioner Respondent. 

Anpe-l No. 79 of 1929, Decided on 
23rd Rehruary 1933, from decree of Sub- 
Judga, Pezwada, P/. 18th December R. 28. 

Civii P. C. (l?08) 0.21, R. 89— Dec ree- 

boJder at^acl'iing one of two properties of 
judgment-debtor v/ith wrong description — 
Sale held and ccrtiticate issued under er- 
roneous description but application for deli- 
very of possession dismissed — Application to 
amend sale certificate — Sale set aside by 
consent of parties, judgment-debtor taking 
time to pay— Judgme.nt-cJebtcr cannot sub- 
sequently contend that setting aside of sale 
was without jurisdiction. 

The decree-holder, having obtained a decree, 
brou^'ht one item of the judgment-debtor’s pro- 
perty to sale, and himself 'purchased the same. 
The defendant judgment debtor owned two pieces 
of land bearing dillerent survey numbers, and in 
executing nis decree, the phiintifl decree-holder 
purported to attach one of these pieces; bub in 
describing that piece, mentioned th-> survey 
number and the extent of one of the two pieces 
and the boundaries of the other piec-. Under 
these oonditioris the sale was coufirnied and a 
sale certificate issued under the same erroneous 
description. The decree-holder applied lor de- 
livery of possession of the property comprised 
Within the boundaries stated in the execution 
petition saying that the survey number and 
extent had been wrongly given. The application 
Was dismissed as the number given w-s wroug. 
Then the decree-holder filed an application to 
amend the sale certificate by substituting the 
right number and the extent of the land com- 
prised within the boundaries. The judgment- 

debtor opposed this but by couseutof both par- 

tieslho sale was set aside. The judgment-Lb- 
tor, who took time for complying with the de- 
cree did not pay. and when the decree holder 
filed an execution petition for recovery of tho de- 
cree oebt together with the co.sts of the prior 

posed t°he the judgn ent-debto? op- 

fettlL H that the order 

setting aside the sale was passed without juris- 

the execution petition was 

not majntainable,; 

defendant had the advantage 

hU n properties being set asioe by 

wusent and by his promise to pay the 

to sav Ta?fi 5 ’ be heard 

fbo Court bad no power to set aside 

he sale: Case law ref erred. [p 755 q j] 

P. Satyanarayana — for Appellant;. 

V Govindarajachari~iot Eespondent, 

decree-holder in this . 
case having obtained a decree brought 
one Item of the judgment-debtor’s pro 
peity to sale and himself purchased the 
property. The defendant owned two 
pieces of land bearing different survey 
numbers and in executing his decree the 
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plaintiff purported to attach one of these 
pieces but in describing that piece men- 
tioned the survey number and the extent 
of one ol the two pieces and the bounda- 
ries of the other piece. Under these 
conditions the .sale was confirmed and a 
sale certificate issued under the same 
Gi I oneous dGscriptioii. Tbs cIgcigg- 
holdGi applied for delivery of possession 
of fcbe inoperty comprised within the 
boundaiies s ated in the executioo peti- 
tion saying that the survey number and 
the extent bad been wrongly given That 
application was dismissed as the number 
given was w-rong. Then the decree- 
holder filed an application to amend the 
sale certificate by substituting the right 
number and the exfent of the land com- 
prised vibbiii the boundaiies. The 
judgment, debtor opposed this, but by 
consent of both parties the sale was set 
aside on 1st May 1928. The judgment- 
debtor, who took time for complj^ing 
with the decree, did not pny, and when 
the decree-holder filed an execution 
petition for recovery of the decree debt 
together with the costs of the prior 
execution proceedings, the judgment- 
debtor opposed the petition contending 
that the order setting aside the sale was 
passed without jurisdiction and tbere- 
foie the execution petition was not 
maintainable. The learned District 
Munsif allov\ed the execution to pro- 
ceed an l his order was confirmed on ap- 
peal by the Principal Subordinate Judge. 
Against this the judgment-debtor has 
Ijreferred ibis second appeal. 

The only ground taken is that the 
sale having been confirmed, the Court 
had no jurisdiction to set it aside. Re- 
liance is placed on Badha Kisheji v. 
Hari Singh (l), Bihari Lai v. Bamchand 
(2), Collector, Ahrnednagar v. Bambkau, 

A I B 19bO Bom. 392 [FB), Kanhelal v! 
Umroo Singh (S) and J agannadha Bao 
V. Basavayya (4) and for the position 
that consent of parties cannot confer 
jurisdiction which does not exist Mina- 
kshi V. Subramanya (5j is quoted. I do 
not think that any of these rulings ap- 
plies to a case of this sort. Badha 
Kish 671 V. Ha ri Si ngh (l) is a decision by 

1 . AIR 1927 Lah 337=iOd I C £00 ~ 

2. (1928) 110 I C 77.3. 

3. AIR 1931 P C 33=130 I C 666=58 I A 50= 

. 27 N L R 95 (P C). oo X ii ou 

4. A 1 R 1927 Mad 835=104 I C 614 

Id S6 = 11 I A 160 = 6 Sar 54 
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a Sin^lo where the Courfe had set into Court with an agreement to alter 

aside a sale which was confirmed on the its terms and the Couit passed an order 
ground that the balance of the purchase modifying the terms of the decree in 
money had not been paid. The time accordance therewith. It was held that 


for ])ayment of the balance of the pur- 
chase money can he extended with the 
consent of the parties. Obviously in 
such a case the Court could not set the 
sale aside. Biliari Lai v. Bamchand (2) 
is a case by the same Judge and merely 
alludes to the fo) rncr decision. A 1 B 
1930 Bovi. 392 is a Full Bench case but 
is on a quite diflerent matter. A sale 
certificate granted to the i)urchaser by 
the Court had only a four annas stamp 
though it should have borne a stamp of 
of eight annus. It was held that when 
the Judge had signed the certificate on 
the first occasion he w'us functus 
oflicio and therefore he was not acting 
judicially in allowing the second four 
annas stanip to be attached. Nanhelal 
V. Umrao SivgJi (3) is a Frivy Council 
case. There, when the sale had been 
confirmed, the decree-holder and the 
judgment debtor tried to defeat the pur- 
chaser’s right by Si^ying that the decree 
had been satisfied out of Court. No ap- 
plication had lieen made ui der 0.21, 
R. 92, and their Lordships held that it 
was obligatory on th.e Court to confirm 
the sale. J agaiivadha Bao v. Basava- 
yya (4) was a case where the decree- 
holder purchasing the property found 
that the judgment-debtor had no saleable 

interest. Instead of asking the Court to 
sot aside the sale under 0.21, R.91, 
Civil P. C , he asked for execution of 
the decree. It was argued that the de- 
cree was not satisfied because the judg- 
ment-debtor has no saleable interest in 
the properties sold and the decree-holder 
had consequently failed to get possession. 
This view was negatived and it was held 
that he must take the remedy allowed 
under the Code. None of these cases is 
like the present. 

For the respondent has been quoted 
Krishiinsiaamy Clietiy v. Sitarama 
Chcltn (0) a case wliero the plea of limi- 
tation had been given up and the de- 
fendant admitted his liability before 
the Court. It was held that he cannot 
afterwards turn round and plead that 
the suit had become barred by limita- 
tion. In Bunv'ari Lai v. Ahd'nl GJiaf'iir 
Kima (l) the partie s to t he decree^ came 

'■o lToisyi? I C 513. 

7. (1000) lie 48, 


both parties were estopped from deny- 
ing the validity of the order. In Dino- 
nath Sen v. Gooroochnrn Pal (8), a judg- 
ment. debtor entered into an agreement 
with his judgment-creditor for the pay- 
ment of the amount due under the de- 
cree with interest by instalments, and 
the parties acted upon the arrangements 
as if it had become part of the decree to 
the extent of moving the Court to cre- 
dit payment made in satisfaction there- 
of. It was held that the judgment-de- 
btor was precluded by his own conduct 
from saying that the judgment-creditor 
is bound to execute the original decree 
or to bring a regular suit upon the kist- 
bundee. A case very similar to th^ pre- 
sent is Bamprasad v. Bam Cliaran 
Singh (9), where after a sale in execution 
of the decree, the decree-holder was 
paid the amount of his decree and there 
was a concurrent wish of the parties that 
the sale should be set aside. It was 
held that the Court although not war- 
ranted by any provisions of R. 89 
and onwaids of O. 21, Civil P. C., to set 
aside the sale, might treat the sale as 
being of no effect and might decline 
to confirm it. Jenkins, C. J., says: 

“ . . . tbo docree-holdor was paid by the jndg- 
jTiont'debtor iho decretal amount. That decre- 
tal amount was accepted by the decree-holder in 
full satisfaction of his decree and the decree* 
holder, as any honest man would do, brought 
this to the notice of the Court and asked 
that the sale should bo set aside. The learned 
Judge before whom this reasonable application 
was made seems to have felt that his action was 
paralyzed because this particular predicament 
did not fall within the precise words of 
R. 80 and onwards of O. 21. But I venture tn 
think that whore a case of this kind arises, it 
certainly is open to the Court not to confirm 
the sale and to treat the sale as being of no 
efiect, that being the concurrent wish of tho 
parties and tho obvious requirement of the case.” 

With regard to the argument that the 
consent of parties cannot give the 
Court jurisdiction, it has always been 
held that there is a clear distinction 
between ^vant of jurisdiction and want of 
power to proceed in a certain way. 
In Baghavachariar v. ^[urugesa Muda- 
liar (lO) it was hold that O. 21, R. 92, 
Civil P. C., is no bar to tho Court 
exercising its inherent power t q _ 

■ bT (f874)'21 W R 310=14 B L R 287. 

0. (1915) 27 I 0 001. 

10. A I R 1023 Mad 635=72 1 C 545=46 Mad oS3, 
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fuse to confirm the sale even though 
no party has applied to cancel the sale. 
With regard to the consent of parties 
not giving the Court jurisdiction, in the 
very case relied on'by the appellant, 
Minakshi y.Subra??ia7i2ja{5), it is stated, 
quoting from the judgment delivered by 
Lord Watson in Ledgard v. Bull (ll) 
at p. 2023: 

. there are numerous authorities which 
establish that when, in a case which the Judge 
IS competent to try, the parties without objec- 
tion join is-^me and go to trial upon the merits, 
the defendant cannot subsequently dispute his 
pnsdiction upon the ground that there were 
irregularities in the initial procedure, which, if 

objected to at the time, would have led to the 
dismissal of the suit.” 

Here the Court is undoubtedly capa- 
ble of executing the decree and if the 
parries consented to an irregular pro 
cedure in its doing so the Court would" 
nob be exceeding its jurisdiction in ad- 
opting that procedure. Tbe appellant 
nad the advantage of the sale of the 
properties being set aside by his own 
consent and by his promise to pay the 
decree amount and he cannot now be 
heard to say that the Court had no 
power to set .side the sale. The second 
appeal fails and is dismissed with costs. 
P.B.S./'< .S. dismissed. 
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Eamesam, J. 

Su, Ellappa Mudaliar — Plaintiff — 
Petitioner. 

V. 

4 . Swaminatha Mudaliar~I)e{enda,nb 

—Opposite Paity. 

Civil Kevn. Petn. No. 357 of 1930 
Decided on Ist May 193.3, from decree 

S. No 1871,7 °' 

tion — Contribution. 

t,ht the whole of 

tuua p-rtnership debt is en- 

against‘°orhr‘p;Hn:rs?'\8°5/:ri‘34'’t? 

jcm: 87 703 ..d“ 

tioler^' .Ireor-lor™ o," 

N. Vxsvanatha Ayyar and N. V Nana 
rajan—iov Opposite Party ‘ 

Judgment~ThiB is a revision peti- 
tion against the decree of the Court of 
the Subordinate Judge of Chingleput 
dismissing the plaintiff’s suit in S C s’ 


Wo. 187 of 1929. The plaintiff alleged 
that he and the defendant had dealings 
with another firm and in connexion 
with those dealings, that firm obtained 
a joint and several decree against the 
plaintif] and the defendant to the extent 
of Es. 612-3-0. Execution was taken 

plaintiff alone and tlie plain- 
a to pay up the whole decree 
amount. He therefore brings the suit 
for contribution of half the decree 
atnount against the defendant. The 
defendant pleaded that the plaintiff, the 
defendant and a third party, named 
Dalasubramania Mudali, carried on busi 
ness as partners and the liability incur- 
red by the plaintiff, and the defendant 
was in connexion with the business of 
that partnership He also pleaded that 
the plaintiff discharged the debt out of 
the assets of the partnership which he 
had in his hands. But as to this plea 
he took no issue nor adduced any evi 
dence. He contended that the partner- 
ship was still subsis ing and is not dis- 
solved and that the present suit is not 

maintainable, the plaintiff’s only remedy 

being to c aim the suit item in a general 
nership accounts. of the part- 

The Subordinate Judge found that the 
matter m respect of which the decree 

against the plaintiff and 

Hff the'^H ? 1 ® partnership of theplain- 

Mudlfr Balasubramania 

Biudali. Having come to this con 
elusion he held that the suit was not 

maintainable and so b.. v . 

the snii- 1 . dismissed 

oifi f if ■ ^ <:hat if the 

woi n'k entitled to a decree, it 

wouM be for one-third of the amount of 

plaintiff 

and the defendant and not for half This 
last finding of the Subordinate Judge 
was not questioned by the learned ad- 
vocate for the petitioner. The plaintiff 
files this revision petition. On the find- 

iake V ,l Judge, we must 

take it that the decree represents a 

partnership debt. But this fact does 

not conclude the question whether the 

suit is maintainable. As pointed out in 

Suhbarayudxi v Adinaraxjudxi ( 1 ) to the 

general rule that advances made’bv one 
partner to the nartnfiroV^i-r. 

lllolT'' i" °nd 
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suit, there ava exceptions. One of the 
exceptions nieutionerl in that case is: 

“ When tv.o p.irtiiers \)orro.v from a bank on 
tb ir joint, promi'-ory note and apply the money 
borrow'd to Ibe partnership concorn and one of 
the niittiPi's is compelled to pav more tbari his 
sh.iie of tho debt, the tr.iiisactiotis have been 
oou-'idered to be separate. 

ill the present case the decree ha^ 
been ..l)taine(l by a stranger in respect of 
a partnership debt and the phuntilf 
alone had to pay up tho whole of the 
decree amou.a. Trirua facie therefore 
,10 is entitled t') recover ono-third of the 
lo, 3 re , amount from tho delendant. iho 
la. mod advocate for tho respondent re- 
lied on a judgment of Sadasiva Ay- 
Yiu- ,I ill DamodaiJ. Shanabhatjoa v. 

Siihr.nia Pai {H- In case the Dis- 
trict Munsil found as a fact that it the 
partnership account was fully Sone into 
nothing would be duo to the plaintitt 3 
as 3 i“n<jr from the clefpmhinb even mic- 
in« allowance for the item which was 
the subject of dispute. The^ case m 
rjlia Naraiiana Ayyangar v. hama- 
ourn .l;/,/u»par (3), has no bearing on 
10 present point because it is a case of 
utner.Aiip at will. The casein San- 
uinaK-nstr.in v. Chelluppa Ayyar 

) vasa suit tor damages fur breach 
f 'covenint confaiuod in one of the 
irms of the partner.ship. In Arnna- 

laiuni Srrv.ii v. Nollarn Beer 1 a>)« 

tho suit was held to be 

,.uitunal)lo because, after the part- 
orship was dissolved, the debt was her- 
IWO.I by tho parmorsand a decree was 

btiiiiiO'l on it. . 

In my opinion in the present ease the 

uit, is maintainahle and tne plaintilC is 

ntitlo.l to a decree for ono-third of the 

.vi.ici, 1,. 1...1 

'.^v.n■^ngU>o^loe.•ueo[ the Subordinate 
ud"o [ give a decree to tho plaintitt 
n-Ks. 201-1-0 with further iuterest at 
par cent from 12th February 1029, up 
a the date of payment. In the Couit 
Blow tho parties will give and take 
roportionate costs. In this Court the 
obibioner will have his costs. 


p.u.S./k.S. ^ 

•2. (1017) 13 I C 217. 

3 (1000) 3‘2 Mad 203- 
l! A I It 10-27 Mad 050 
5 . AIK lOi^ Mad = 


Order a ordinglih 


i3 T C 480. 
-lOl 1 0 3 )0. 
rllO I 0 4S1. 


A. I. R 1933 Madras 756 

Ramesam and Cornish, JJ. 

T. N. S. 7 ^hr/ 7 i—riainDitf— Appellant. 

V. 

V, P. S. Muhammad Hussain and 
others — Defendants Respondents. 

Appeal No. 299 of 1926, Decided on 
Isb February 1933, aj|iinsb decree of 
Sub-Judge, Tubicorin, in 0. S. No. 79 of 

r-.- 

(a) Evidence Act (1872), S.34 Mere filing 
of accounts and exhibiting them does not 
prove various items in them —Other corro- 
borative evidence is necessary — Accounts. 

Tho more filing of accounts and exhibiting 

tliGin docs not prove the various items in them 

without some more evidence. The accounts may 

corroborate tho oral evidence and there must be 

tho evidence of some person who kno.vs tho 

transaction personally and can swear to them. 

fP 758 0 ll 

(b) Contract Act (1872), S. 135 Giving 

lime does not mean mere forbearance to sue. 

Under S. 135 by giving time is rneant not 
merely forbearance to sue, but entering into a 
binding engagement by which the creditor pro 
eludes himself from suing within a 

(c) Contract Act (1872), S. 135 Mere tak- 
ing of additional security does not discharge 

The mere taking of additional security does 
not discharge the surety. Along with tho taking 
of alditioual security there must bo an express 
or implied contract to give time: Enjlish case 
law referred, ^ ^ 

(d) Contract Act (1872), S. 135 Giving of 

'*"\ccootance of interest in advance amounts to 

giving of lima; U Denj h R 201, Rel on. ^ 

(e) Minor— Law of Ceylon— Age of majo- 

^^^^According to the law of Ceylon, tho age of 
mijoritv is 21. Hence a person who is 13, though 

a inaior under tho Indian law, is exempt from 
li,xi.iutv on account of his 

law; En jMi cates referrei. [f 1^3 O 1, -J 

K. Baja'i Am/ar, V. Ramaswami Aijyar 
and li. Sethurama Saslri— lot AppeU 

S '£ Srinivusa Gopalciohari , S. 
Parlhasaralhy and V. K. Thiruvenkata- 
Chari— lot Respondents. 

72 imcsam, J- — This is an appeal 
aoainst the judgment of the Subordinate 
Judge of Tuticorin dismissing the plain- 
tilT’s suit against defendants 2 to J. 
The plaintiffs are two brothers, Ohocka- 

linoam Ohettiar and Subramaniam Ohet- 

t ar carrying on business under the name 
f t’ N S. Firm in Ceylon. Delendant 1 

13 a Mahomedan meroliant also carry- 
ing on business in Colombo, 

his brothor-in-litw and son of defen- 

3 died while the 


o 


id 

T i. 
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suib was pending and defendants 4 to 9 
were brought on record as his legal re- 
presentatives a»long with defendant 2 
who was already on record. The suit was 
brought to recover a sum of Ks. 15,8h5, 
consisting of Rs. 12,767, principa-1, and 
Rs. y,l28, interest, said to have been 
advanced by the plaintiffs to defen- 
dant 1 for the purpor:e of his business. 
Defendant 2 was impleaded on the 
ground that he was a priof endorsee of 
certain bills given to the plaintiff’s by 
defendant I’s agent as securib 3 ^ Defen- 
dant d was irnpleaded on the ground 
that he gave a letter of guarantee dated 
28bh November 1922 holding himself 
responsible for the amounts advanced 
to defendant 1 for the purpose of his 
trade. The amounts were advanced bet- 
ween January and May 1923 and the 
^uit was filed on I5bh November 1921. 
ahe Subordinate Judge granted a decree 
against defendant 1, but dismissed the 
suit against defendant 2 and the other 
representatives of defendant 3. Defen- 
dant 1 did not appear. 


Defendant 2 pleaded (l) that he was 
the minor at the time of the suit tran- 
sactjons having been born in September 
1905, and (2) that be went to Ceylon for 
the purpose of sightseeing at the end 
of 1922; and at the time of the delivery 
■ of the bills by defendant 1 to the plain- 
tiff, the plaiotiff asked him fraudulently 
to affix his signature as a witness for 
the delivery of the bills; and he must 
have signed accordingly, but did not 

sign as a prior endorsee. Defendant 3 
pleaded': 


riiis defendant has not given to the plaintiff 
either the guarantee note or letter spoken of in 
IDlaint, para. 9. There was no need to give in 
that way. It appears that dafendant 1 and the 
plaintiff have made some fraudulent arrange- 
ments. (Para. 5 of the written statement). 

E/^n if the guarantee note spoken of by the 
plaintiff is perhaps true, it appears that accord- 
ing to Ceylon law it is invalid. As it is in Ceylon 
that debit and credit transactions were carried 
on and the guarantee was utilized, that also is 

I 6 of ■ the writteu statement). 

1 he plaintiff has not made a demand of this 

defendant either in person or by postal notice. 

defendant never delayed saying he 
d give. (Para. 8 of the written statement). 

The defendants also put the plaintifi's 
to proof of all the items which made up 
the suit amount. On these pleadings on 
14 th January 1925 five issues were 

2 was ‘Are the plaint 
Issue 3 related to the 
the letter of guarantee, 


framed. Issue 
dealings trut?” 
genuineness of 


Ex C. Issue 4 ran thus: “is the letter 
not valid and enforceable?” Obviously 
this w’as raised on the plea of defen- 
dant 3 that it was not valid according 
to Ceylon law. Later, on 13th Novem- 
ber 1925, four more issues were framed. 
Issue 6 related to the minority of defen- 
dant 2 and issue 7 to the point raised 
by him that he signed as a witness. The 
case was taken up for trial on 22nd 
January 1926, three witnesses having 
bean previously examined on commis- 
sion in June 1925. In the course of the 
examination of P. W. 5, one of the part- 
ners of the plaintiff firm, the plaintiff’s 
prayed for time and the trial was ad- 
journed to 2nd February on the piain- 
tifls paying the day’s costs. In the inter- 
val the plaintiff’s ero able to secure 
additi mal evidence to prove Ex. C, and 
the further trial was taken up on 6th 
lebruarv and closed on 24»h February. 
The judgment was delivered on 16th 
March. Neither the B Diary nor the 
Notes paper shows that any further 

issues were framed as they should have 
done. 

But the judgment actually delivered 
shows that four more issues were framed 
numbered as 10 to 13 It is suggested 
th>it the points covered by these issues 
arose in the cross-examination of the 
plaintiff s fifth witness and the points 
were argued and therefore the issues 
w’era framed as part of the judgment. 

In my opinion this is highly irregular. 
Issues ought to be framed then and 
there. However to meet the points now 
raised in issues 12 and 13 the plaintiff’s 
prayed for permission to amend the 
plaint by a petition dated 30th January 
1926 and it was ordered on 16th March 
1926 which is the date of the judgment. 

In my opinion these two issues ought 
not to have been raised, but however it 
is now immaterial. Issue lO ought not 
to have been allowed to be raised at all. 
But so far as issue 11 is concerned, it is 
a pure question of law arising on the 
face of the plaintiffs’ case and whatever 
delay there might be in ra’sing the point 
it cannot be ignored, and as it ill turn 

in the sequel the plaintiffs’ suit iails on 
this issue. 

I will first take some of the points 
decided by the Subordinate J udge against 
the plaintiffs on which we are not able 
to agree with him. First he finds that 
the suit individual items were not pro- 
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iporly proved. It is true that it has often 
ibaen held that the mere filing of ac- 
jcounts and exhibiting them does not 
prove the various items in them without 
(Some more evidence. The accounts may 
corroborate the oral evidence and there 
irnust 1)0 the evidence of some person 
jwho knows the transactions personally 
and can swear to them. (After examin- 
ing the evidence, his Lordship held that 
the items were proved and the judgment 
proceeded). The next point that arises 
for consideration is whether Ex. C is 
genuine. (His Lordship after examining 
the various circumstances held that 
FjX. C was genuine and proceeded). I 
mus^’ now’ come to issue 4. As I already 
observed, this issue was originally framed 
witli reference to the plea of defen- 
dant 3 that Ex. C w’as not valid accord- 
ing to Ceylon law. No such ground was 
made either in the low'er Court or before 
us. But it w'as contended both in the 
lower Court and before us that Ex. C 
which was a request to the plaintiffs to 
advance moneys to defendant 1 up to a 
limit of Hs. 20,000 for his trade purpose 
covers only a single item of Rs. 20 000 
and does not amount to a continuing 
guarantee. On the face of it we think 
it is a continuing guarantee; see also 
Tllus. fa) and (b) as contrasted with 
Illus. (c), S. 129, Contract Act. There- 
fore I am unable to agree with the find- 
ing of the Subordinate Judge on issue 4. 

Another point was raised with refer- 
ence to this issue, viz., that the latter 
expects a reply from the p’aintiff firm 
and as no such reply w’as given there is 
no acceptance of the letter of guarantee. 
As I said this point was not raised 
originally in the written statement and 
tliere is no jurisdiction for raising any 
later issue involving such a ground. On 
the facts as found al)ovo the conversation 
between the plaintiff firm and defen- 
dant 3 in September 1922 and the plain- 
tilTs’ wdllingnoss as expressed then to 
take a letter of guarantee from defen- 
dant 3 is the offer and defendant 3’s 
letter I-lx. C is the acceptance. No fur- 
ther acceptance of tlio acceptance is 
necessary. T\\o only thing that had got 
to he done w’as to act upon it and the 
plaint ilfs began to act upon it by ad- 
vancing mtmeys to defendant 1 from 
Jj\nuarv 1923. If defendant 3 had anv 
doubt in the matter ho could easily 
have ascertainad by ^Yriting a further 


letter inquiring wdiether his letter of 
guarantee was accepted. Presumably 
he must have known through defendant 1 , 
his son-in-law, that the letter of guar- 
antee was acted upon and that the plain- 
tiff firm was actually obliging his son-in- 
law by making advances, and he must 
have been content with that state of 
things. I therefore think that there is 
nothing in this point. On issue 4 I find 
that the letter w'as valid and enforceable. 

The next question we have got to dtal 
with is the point covered by issue 11. 
As already observed, though this issue 
was framed late, still the point is one 
staring us in the face of the transaction 
and cannot be ignored. The point raised 
by defendant 3 is this: The plaintiffs 
gave time to defendant 1 and therefore 
the surety is discharged This rule of 
law is embodied in S. 135, Contract Act, 
a section no doubt based on the equitable 
doctrine of English law’. It is well 
established that by giving time is meant 
not merely forbearance to sue, but enter- 
ing into a binding engagement by which 
the creditor precludes himself from suing 
within a certain time. Now’ to under- 
stand the point we have to consider the 
nature of the transactions between Janu- 
ary and May. Some items in the ac- 
counts Ex. E show that amounts were 
advanced on bills handed over by defen- 
dant 1 which were afterwards presented 
for being honoured. Five such bills were 
given on 28th January 1923 which were 
afterw’ards honoured. Another set of 
five such hills were given on 14th Febru- 
ary. They were also honoured. These 
items are cross items in the account. 
There are other such cross items which 
cancel each other and which do not form 
part of the suit amount, for instance, 
an item of Rs. l.OGl) on Ist February, an 
item of Rs. 1,105 on 2l9t February and 
Rs. 208-12-0 on 22nd February. 


These three items have got cross items 
for them. Omitting these and taking 
the remaining iloms the suit amount 
consists of advances either by cash or by 
cheque on 30th January, 31st January, 
the unexplained item of 17th February 
and certain items on 2nd, 3rd, 5th and 


25th I^Iarch and 19th April. As against 
these there is only a single debit of 
Rs. 20-12-0on 14th April. Tienetresult 
of these items came to Rs. 13,789-4-0 
show’ll opposite to 24th April. The ac- 
count shows the result of the transactions 
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each day. The item shown against 28bh 
April may be ignored as it was after- 
wards paid ojEf. Thus on 1st May leaving 
aside the Us. 1,000 on 28bh April which 
was borrowed on the pledge of a cheQue 
defendant 1 was indebted to the extent 
of Bs. 13,789-4-0. ^\ hat happened on 

that day was that nine bills which were 
really accommodation bills drawn by 
defendant I’s agent in favour of defen- 
dant 1 himself, as if defendant 1 himself 
is the creditor of the agent, and in the 
case of two of them by constituents 
{Exs. D-3 and D-7) and afterwards en- 
dorsed by the agent in the capacity of 
an agent in favour of defendant 2, then 
endorsed by defendant 2 and finally 
endorsed in favour of the plaintiffs, were 
handed over to the plaintiff firm. 

They were all to mature on various 
dates up to 2Gbh June. They were 
negotiated in favour of the P. & O. Bank- 
ing Corporation and the Imperial Bank. 
Now it is clear that the advances them- 
■selves were originally made w'ithout any 
•security, that on 1st May these bills 
were given as security and the result of 
accepting these bills was that the plain- 
tiff firm precluded themselves from suing 
until the maturity of the bills. When 
they W’ere actually dishonoured on the 
respective dates no doubt the liability 
of defendant 1 revived. 

The parties expected them to be 
honoured and so the plaintiff’s firm held 
its hands. Not only was security taken 
out but interest from the date of the 
advance up to the date of maturity of 
the bills was actually calculated along 
with the discounting charges and it was 
found to be Es. 807-15-3. That was 
added to the debit making a total sum 
of Es. 14,597-3-3. Towards tthe extra 
amount of Es. 597-3-3, cash of Es. 10 
and a cheque for Es. 587-3-3 (Ex. F) 
were given. This cheque also was dis- 
honoured. It is therefore clear on the 
face of the transactions themselves that 
’by the acceptance of these securities and 
the calculation of interest the plaintiffs 
bound themselves not to sue up to the 
dates of maturity of the bills. The 
matter was made very clear by the evi- 

ence of P. W. 5. In cross-examination 
ne says: 

‘The nine bank notes mentionej by mein 
•chief examination for Es. 13,000 were civen 
about 1st May 1928. There was no cash loan to 
■defendant 1 on 1st May 1923. The nine notes 
were given on ticcount of the previous balance of 


Ks. 14,700 odd. The plaintiff was demanding 
payment of the said balance of Rs. 14,700 oddt 
Pefendant 1 was not in a position to pay. Ho 
wanted time and with a view to give him time he 
gave the uiue bank notes givdng further time for 
payment. Time was given up to the dates men- 
tioned in the several bank notes. Plaintiff' 
levied vattam (discount) on the bank note.-^, also 
mterest. ^ The amount levied was Rs. 807-15-6 

The last of the bank notes was dis- 
honoured on 2Sth June 1023. ♦ ♦ * ♦ I used to 

demand payment of the balance from defen- 
Jint I’s agent after the notes were all dishonoured. 
He wanted time a second occasion. I gave him 
time several times.” 

Now ifc is clpar that fcho granting of 
time on 1st May when these nine notes 
were taken is dissimilar to the granting 
of time several times referred to in the 
last sentence of the deposition. When 
the witness says ‘l gave him time 
several times” that was merely as a 
matter of grace. It did not amount to a 
binding contract and that sort of giving 
time does not discharge the surety. But 
what happened on 1st May cannot be 
regarded in the same light. It is incon- 
ceivable that having taken these nine 
bills as additional security the plaintiff 
could have sued on them within the 
dates of maturity or could have sued on 
the oiiginal cause of action. It is true 
that the mere taking of additional secu- 
1 ‘ity dees not discharge the surety . 
Overend &;Co. v. Gurney (l). Along with 
the taking of additional security there 

must be an express or implied contract 
to give time. 

In Samuel v. Howarih (2) it appears 
that according to the usage of the trade 
a certain credit was given to the debtor, 
but the creditor thereafter renewed the 
bills which the debtor had previously 
accepted without any communication to 
the surety. It was held that the surety 
was discharged by the renewal of the 
bills. In Combe v. Woolf (3) the defen- 
dant guaranteed pa\ment of porter to be 
delivered by the plaintiff to a dealer. 
The custom of the trade was to give six 
months and then sometimes to take a 
bill at two months; but the plaintiff 
after the lapse of the two months, after 
the six months, took a bill for three 
mont hs thus al together giving eleven 
months instead of eight months by the 
custom of the trade. It was held that the 
surety was discharged. In the present 
case it cannot be said that the taking of 

1. 7 Eng & Ir A G 36l7 

2. 3 Mer 272. 

3. 8 Bing 156. 


7C0 Madras 

tlie hills was a custom of the trade. All 
the suit itorns \ve '0 items iucurred with- 
out the accom pani iTien fc of any bill at 
all and the bills were afterwards given 
as security ou Isfc Mav. 

In llon'cll V. Jones (4) an account was 
opened l)y a banker in favour of C, 
i* gave a letter of guarantee. It was 
part of the custom of trade to give ac- 
ceptances occasionally for the balance. 
In February 1828 the banker took an 
acceptance of the del'^tor at thr »^0 months 
for one of the bills without Cv-)mmunicat- 
ing it to the surety. It was held that 
by the taking of acceptance and the 
giving of time the surety was discharged. 

The cases a ’0 all ccllocted in Howlatt’s 
Principal and Surety, pp. 249 and 250. 

In Goldfarh v. Jjarlct and Kreme.r (5) 
a bill was drawn on llth August by two 
partners B and K and accepted by a 
l^h’ench Company and endorsed to the 
plaintiffs on 2Ist August. The bill be- 
came due on llth October, but before 
that date another bill was given by B to 
the plaintiffs dated Ist October and pay- 
a do on 3ist October. B asked the 
plaintiffs not to present the bill of llth 
August for payment. It was held by 
McOardie, J., that K was discharged by 
the taking of the second hill. The 
learned Judge observod: 

: “The otiect of the plaintiffs renewing the bill 
of llth August in my opiniori was that the 
pliintilTs by necess »ry implication gave time to 
the dofondaut Bartlett in respect of the payment 
of the bill of llth .August.” 

Here one must notice that K, though 
lie may be in the position of a surety 
under the English law, would not be in 
the position of a surety under the Indian 
law, but only in the position of a princi- 
pal debtor. But apart from this dis- 
tinction the case is authority for the 
discliirge of the surety by the taking of 
a frosb bill which involves the creditor 
waiting for a longer time. The cases 
cited by Mr. Rajah Ayyar, viz., Bell- v. 
Banks (6) and Twopenny v. Young (7), 
are cases of mere taking of additional 
security '■\ithoub involving the giving of 
time. The case of Pidng v. Clarkson (8) 
is a docision on the facts, it being held 
tliat the l)ill was taken as merely coUa. 
teral security, which cannot ho held ^^o 

4. 1 C ^1 A \i 97. ' ~ 

5. (1920) ' K P, Gg;;=:S9 L J K B 2G8=G4 S J 
2I0=12J h T 58S. 

G. 13 < 111 11 I 110. 

7. 3 n 0 2o-=r> D n 250. 

8. 1 B e'C- C 14-2 1) K 76-1 L J (0 s) K B 24. 
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be the case here. In Midland Motor 
Showroom v. Newman (9) the principal 
fell in arrears, and in February a friend 
offered a cheque for £20. The creditor 
accepted the cheque and stipulated that 
the rest of the arrears should be paid 
within one month. It was held that there 
was giving of time and the surety was 
discharged. The facts like those of Mid- 
land Motor Showroom v. Newman ( 9 ) 
show that the law of guarantee is a very 
rigid law and the smallest kindness on 
the part of the creditors may involve 
their being caught in the trap by the 
discharge of the surety 

In Kali Prasanna Boy v. Amhica 
Char an Bose (lO) Markby, J., observes 
to the same effect at p. 274, where ho 
refers to the serious consequenes of the 
ignorance of the law on the subject. 
The last case is also authority for the 
position that acceptance of interest in 
advance amounts to giving of time. In 
the present case it has been contended 
that the calculation of interest up to 
the dates of maturity amounts to giving 
of time. However it is unnecessary to 
consider this aspect of the case. In my 
opinion the surety is discharged by the 
acceptance of the bills. I therefore hold 
that the legal represent tives of defen- 
dant 3 are not liable. As to defendant 
2, the Subordinate Judge finds that ho 
WAS a minor at the date of the transac- 
tion and I agree with him. (His Lord- 
ship examined the evidence on this point 
and the judgment proceeded). Apart 
from his minority defendant 2 would not 
be exempt from liability because so far 
as ho is concerned his liability arises by 
reason of the bills and therefore there 
can bo no extension of time by reason 
of the plaintills accepting them. 

But there is also aiuthor ground onj 
which it is contended that defendant 2 
is not liable. According to the law of 
Ceylon the ago of majority is 21 and 
although he may be 18, a major according! 
to the Indian law, the question arises; 
whether he is not exempt from liability 
on acc unt of liis minority under the 
Ceylon law. The rule with reference to 
this is Excep. 1 to R. 158 of Dicey’s 
Conflict of Laws, Edn. 4, p. 599. And 
though at one time the preponderance 
of authority was in favour of applying 
the law of domicile ns rogavd s the on pa- 

9 ^ (192^8 2 ~ 10127)6=9 -J L J K B 490=141 L T 
030=45 T L R 499. 

10 (1872) 9 Bcug L R 261=18 W R 416. 
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city to enter into contracts [vide Cooper 
V. Cooper (ll)] still as to ordinary mer- 
cantile contracts the preponderance now 
seems to be the other way. Dicey 
staled the exception in the earlier edi- 
tion with the word “probably” but the 
wo:d is now omitted. The very early 
decision of Lord Elden in Male v. 
Hoheyts ( 12 ) and the decision of Cres- 
well.J., inSimorin v. Mallaod'^) are not 
touched by the language of the Court of 
appeal in Sottomayer v. Be Barros ( 14 ) 
as explained by Sir J, Hanf'en. The 
latest decision seoms to be MBectridge 
V. Steioarts, Lim. (15) but unfortunately 
the case is not available. Following the 
rule as stated in Dicey I think defendant 
is not liable under the law of Ceylon. 
The position seems to be assumed in 
^Ityhoff, In re ex parte Margrett (16). 
On this ground also defenhant 2 is not 
liable The result is the appeal must 
be dismissed. As all the defendants 
laised many untenable pleas, and as the 
ground on which defendant 3’s legal re- 
piesentati ves succeed was not raised in 
the original written statement, I dis- 
allow the costs of the defendants in the 
Court below, but in appeal they are en- 
titled to their costs. 

Cornish, J, I agree. I think that 
Ex. C was intended by defendant 3 to 
guarantee a series of transactions between 
the plaintiff firm and defendant 1 and 
was not to be confined to a single credit. 
Ex. C is expressed to guarantee for pur- 
poses of defendant Is trade “credit and 
debit transactions to the extent of 
Bs. 20,000, ' and in the cov.-^r’ng letter 
defendant 3 requests plaintiff to have 
regular dealings with defendant 1. If 
necessary for the construction of the 
document the Court may look at the 
surrounding circumstances: 

‘W for the purpose of altering the terms of the 

mouth passing at the 
me, but as part of the conduc' of the parties in 

iecrof° scope^nd Ob- 

AfeudoL uT).” guarantee; Hcffteld v. 

12. (1799) 3 Esp 163. 

2 ' W R ^ P 1=^1 L T 231= 

16. (1913; S C 733. ' 

16. (1891) 1 Q B 413=60 L J Q B 339— qq w -r 

337=,t5 J P 100=8 Morren 27 ^ ® 

17. (1869) 4 C P 595. 
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which Ex C came to be given shows that 
it was intended as a continui ng guarantee. 
The plaintiff had been approached by 
defendant 1 to advance him moneys for 
extending his business transactions, and 
the guarantee was for advances to be 
made^ thenceforward for those purposes. 
The Subordinate Judge has discovered 
reasons for holding Ex. C to be a forgery. 
±hey aie quit© ioadeejuate, in rav judg- 
menfc, to displace the evidence in favour 
of its genuii eness. If genuine, Ex. G 
will bind defendant 3 unless be lias in 
someway been discharged of bis liability. 

A surety is discharged if, without his 
assent, the creditor binds himself by 

agreement with the princi; al debtor to 

give him time. And, with reference to 
the discharge of a surety, “giving time 
mea,ns the putting it out of the power 
of tiie creditor to sue during the exten- 

n '^laule, J., in Bell V. 

Ban.is {oj. It appears that advances on 
the stiength of the guarantee began in 

^ ' ® I’a'lance of Rupees 

J...,U00 odd was found due by defendant 
E ibis indebtedness was not covered 
by security. The plaintiff demanded 
payment. Defendant 1 asked for time 
and gave plaintiff bills payable at a 
future date as security. Time was ac- 
cordingly given by plaintiff to defen- 
dant 1 up to the dates of the bills. In 
terest was charged, and in duo course 
the bills were piesonted for payment and 
dishoncureiE These facts are deposed 

o y P. . 5 _ The evidence of this- 
witness leaves no doubt that in consi- 
deration of the bills given by defendant 
e plaintiff agreed to suspen d bis 
tioht to recover payment during the 
currency of the bills. That sufficed to 
discharge defendant 3; Midland Motor 
tihoiuroom v. Neuman (9). A different 
complexion would have been put upon, 
the case if it had been shown that the 
bills were given by defendant 1 to the- 
plaintiff as part of the original agree- 
ment. But this is not the piaintiff’s- 
case in the pleadings or upon the evi- 
dence. P. W. 5 describes the course of' 
dealings when defendant 1 did oive 
security, but he does not depose that it 
was the practice for defendant 1 to ciye- 
security for advances. In fact it^p- 

pears from the accounts that except for 

p Joo *®®Pect of the first. 

Ks.5 00 advanced, no cover was given, 
for the subsequent advances. 
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With regard to defendant 2 I think 
the oviderjce of D. W. 6 that he was 
born in Septenibor or October 1905 
should bo accepted. That would makede- 
fondant 2 under 18 >ears of age in April 
1923, tlie date of his indorsement of the 
bills. So that he would be a minor un- 
der the Ceylon Ordinance and likewise 
by the law of British India; and he 
would not 1)6 liable upon indorsements 
made during minority: In re Soltykoff 
(16). The result is that plaintiff’s ap- 
peal must be dismissed with costs. But 
I think that the circumstances of defen- 
dant 3 succeeding on a defence which 
he did not raise and failing on the de- 
fences which he did raise, and that the 
conduct of defendant 2 in making in his 
written statement an unfounded charge 
of fraud against the plaintiff, are suffi- 
cient grounds for de[)riving these defen- 
dants of their costs in the trial Court. 

p.ll S./k.S. Appeal dismissed. 
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SUNDARAM ChETTY AND WaLSH, JJ. 

Gurusami Naidu — Defendant — Peti- 
tioner. 

V. 

Gov indap pa Naidu and others — Plain- 
tiffs — Opposite P«arties. 

Civil Ilevn. Petn No. 1562 of 1931, 
Decided on 2nd August 1933, from order 
of Disb. Munsif, llanipeb, D/- 12th 
Septomlior 1931. 

Civil P. C. (1908), O 34, R. 7-Suil for 

declaration of mortgage as invalid and for 
possession — Portion of mortgage found to be 
valid and decree for possession conditional 
on payment of certain amount within certain 
period which was made charge on property — 
Decree is redemption decree and Court has 
power under O, 34, R. 7, to extend the time 
for payment, 

Th-^ power to extend the time vested in tho 
Court can bo exercised even if tho dccreo ia 
virtually one for redemption of a mortgage and 
it ia not necessary that the suit also is strictly 
in the form of a redemption suit 

Reversioners filed a suit for a declaration that 
certain mortgage executed by tho widow was 
invalid and for possession, it was found that 
part of tho mortgage debt was vahd and binding 
and a decree for possession was passed condi- 
tional on payment of certain amount within 
certain Lime which was made a charge on tho 
property: 

Held ; that even though the suit was not for 
redemption of a mortgage, tho decree was in tho 
form of a (h'creo for redemption, and that tho 
Court had discretion to extend the time for pay- 
ment under O. H-i, H. 7 : lb f (J '217, .1 I 

1920 M <id 9), K.rpl.\ .{[ll 1921 .1// and .-I / li 
1920 .11/ 173, not h'oil. IV 703 0 1, 2; 1’ 701 G 1] 


K. Bajah Ayijar and N. G. Krishna 
Ayyanqai — for Petitioner. 

K. Bhashyam Ayyanejar diud T. R. Sri- 
nivasan — for Opposite Parties. 

Sundaram Chetty, J. — This revision 
petition has been filed by defendant 3 
against the order of the District Munsif 
of Ranipeb in C. M. P. 605 of 31^ in 
O. S. No. 12 of 1920, extending the time 
for payment of a sum of money, which 
according to the terms of the decree was 
to be paid by plaintiffs within 6 months 
before recovering possession of the suit 
properties from the defendants. The 
District INIunsif construed the decree to 
be one substantially in the nature of a 
redemption decree, and in the exercise 
of his discretion under sub-R. (2), R. 7, 

0. 34, Civil P. C., granted an extension 
of time. The amount has also been paid 
into Court. The correctness of this order 
is questioned in this Civil Revision Peti- 
tion. It is urged that the lower Court 
is wrong in construing the decree as in 
the nature of a redemption decree, and 
that it had no jurisdiction to extend the 
time fixed in the decree for payment. It 
is further argued by hlr. Rajah Ayyar 
for the petitioner, that the soundness of 
the decision in Idumba Parayan v. Pethi 
Reddi (l) on which the order of the 
lower Court rests, is open to doubt, and 
that decision requires reconsideration. 
Before discussing this point, let me state 
briefly the facts of this case. The plain- 
tiffs (as reversioners) filed O. S.Nc. 12 of 
1920 in tho District Munsif’sCourt, Rani- 
pet, for a declaration of their reversionary 
right and of the invalidity of a mortgage 
and sale effected by the widow (defen- 
dant 1). During the pendency of the 
suit the widow died, and the plaintiffs 
appear to have got the plaint amended, 
by the addition of a prayer for recovery 
of possession of the suit properties free 
from all incumbrances created by the 
widow. After a due inquiry the Court 
seems to have found that a portion^ of 
the mortgage debt was valid and binding 
on tho reversioners (plaintiff) and con- 
sequently they could not recover posses- 
. sion unconditionally. It looks as if the 
Court' thought that without paying a 
certain sum of money to the extent of 
redeeming tho mortgages binding on 

plaintiffs, they should not recover posses- 
sion. Tho decretal portion of the judg- 
ment is worded thus : — 

1. AIR 1920 Miul 99=51 1 ”C 451=48 Mad 357, 
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The plaintiffs will therefore recover the suit 
properties from defendant 3 on paving Rupe s 
2,814-9-11. Six months’^ time is granted for 
payment of the money. The prot^erties will ibe 

a charge for the money till then. I pass a decree 
accordingly ” 

Against this decree there was an ap- 
peal to the first appellate Court, and the 
matter went up to the High Court which 
ended in plaintiffs’ favour on 12th Janu- 
ary 1931. The present petition for ex- 
tension of time icv the payment was put 
in subsequently and granted by the 
istiict Munsif. The point for consi- 
deration is what is the nature of the 
decree in question. A decree for redemp- 
tion can ordinarily be passed in a suit 
in which a mortgage is involved as the 
subject-matter. Unless there is a mort- 
gage lien on the property (or a charge 
thereon for which the same remedy has 
to be sought), a decree directing the pay- 
ment of money by one party to another 
cannot strictly be termed a redemption 
decree. In the present case, there is no 
insui mountable difficulty in regarding 
the decree as one in the nature of a 
redemption decree, as the amount which 
the plaintiffs were directed to pay was 

for a mortgage or mortgages held to be 

binding on them. The effect of the 
deciee is, that without redeeming the 
mortgage by payment of the declared 
amount, possession cannot be recovered 
by the plaintiffs. It is however con- 
tended by Mr. Rajah Iyer that the suit 
was not a suit for redemption, and the 
decree in such a suit cannot be called a 
redemption decree. I am unable to agree 
with this contention. If a mortgagor 
sues for recovery of possession, alleging 
that the mortgage debt has been fully 
discharged, and frames the suit as one 
in ejectment, but the Court finds that 
some amount is still due under the 
mortgage and the^ plaintiff cannot re- 
cover possession without discharging the 
debt, can it not pass a conditional decree, 
and is not such a decree vitually a re- 
enaption decree ? The decree is, in my 
opinion one for redemption, though the 
frame of the suit is not akin to a suit 

for redemption of the mortgage. If au- 

of a needed for this, the decision 

learned Judges of this 
Hi^h Com t (Sundara Ayyar and Sadasiva 

Ayyar, JJ.) supports this view, (vide 
lianganatha Pillai v. Paripurnam (2). 

decree passed can be reasonably 

•2. (1912) Te I G 217. 


treated as a decree directing theredemp-] 
tion of a mortgage, and if for that pur.j 
pose it fixes a period of time for paymentj 
of the money, there is, in my opinion, 
no bar to the exercise of the discre- 
tionary power for extending such time, 
as provided in suh-R. (2), R. 7, O. 34,’ 
Civil P. C. The decision of a Bench of 
this High Court in I duTTihci Pciycnjaii v. 
PetJii Peddi (l) is distinctly in favour of 
the plaintiffs’ contention. In that case 
a decree for recovery of possession of 
ceitain properties from the alienees, on 
payment of a sum of money by a certain 
date, was passed without any provision 
as to the consequence of non-payment. 

Such a decree was passed in a suit for 
partition. 

It was not a suit for redemption 
o a moitgage, nor does it appear 
that the amount which the plaintiffs 
weie directed to pay was for redeeming 

fu ^ Still it was held that 

the decree was in terms and in effect one 

for redemption, so that the Court would 
have jurisdiction to extend the time for 
payment under O. 34, R. 7. For the 
purposes of the present case, it is not 
necessary to go so far as the learned 
Judges went in Idumha Parayan v. 

Reddi (l). Where the payment of 
the amount, within a certain time fixed 
as a condition for the recovery of the 
propel ty, is one in respect of a mortgage 
by way of redemption, (as in the present 
case), I fail to see why the Court is not 
competent to extend the time under the 

. - re may be some force 

in the appellant’s contention, if the 
liability for the payment of the amount 
imposed on the plaintiff’ does not » arise 
out of a mortgage or has no connexion at 
all with a mortgage. Our attention is 
drawn to two decisions of the Allahabad 
High Court, viz., Randliiya Singh v. 
ISIt. Runddn (3) and N andhunwar v. 
Sujan Singh (4). The decision in 
Idamha Parayan v. Pethi Reddi (l) has 
been dissented from. The learned Jud^^es 
of the Allahabad High Court seem to 
hold that the Court would have no juris- 
diction to extend the time for payment 
under O. 34, Civil P. C., unless the suit 
was expressly one for redemption of a 
mortgage, and the decree is also a re 
demption decree. This view is opposed 
t^ the de msi on of our High Court in 

173=57 I G 16=42 All 639. 

4. AIR 1921 All 304=67 I C 1006=43 All 25. 


704 Madras National Insurance Co. Ltd. v. Seetiiammal (Beasley, 0. J.) 1933 


Rrnujanalha PiUai v. Paripurnam {2) 
already leleried to. In au earlier case 
of the Allahabad lliL;h Court: Kalyan v. 
Sadho Lai (5), a cornp^und decree in 
plaintil'ts’ favour was passed, which was 
a decree for rcflernpbioa coupled with a 
docreo for sale, but the i-uib was nob in 
form a suit for redemption. 

It was however held that the Court 
had jurisdiction to extend the time fixed 
in the decree for redemiition under 
O. dl, Civil P. G. This decision seems 
to have been aiiprovod in N and Kunwar 
!v. Snjan Singh (-1). With respect, I 
should think, it would be too strict an 
interpretation of R. 7, O. 34, Civil P. C., 
jbo hold that the power to extend the 
Itime vested in the Court cannot be exer- 
cised even if the decree is virtually one 
for redemption of a raorb'pa;;©, unless the 
suit also is sbricblv in the form ol a re- 
deriipbion suit. If the elTttct of non- 
payment of the amount wdbhin the time 
hxed is nlso specihed in the decree by 
means of a penalty clause such as, the 
suit will stand dismissed” or the plain- 
tid' is debarred from redee ning, there 
may be room for some doubt as to whe- 
ther the Court can still extend the time 
or should only allow the decree to vvork 
itself out. Even in such a case the 
Allahabad High Court went the length 
of holding tliat t.he Court could extend 
tlio time: vide Ilct Singh v. Tika Ram 
(G). In the present case no penalty 
clause of that kind is found in the 
decree, omd t here is nothing in the decree 
itself to fetter tlio hands of the Court in 
the matter of extending the time for 
payment. In my view the extension of 
the time granted by tho lower Court in 


Contract Act (1872), S. 4 — Insurance com- 
pany at C — Policy taken at M through agent 
of company — Acceptance of proposal posted 
at C and assured informed by agent at M — 
Held, acceptance was made at M and that 
policy was effected at C — insurance. 

iS person at M o tiered to tike a policy through 
a local agent of an insuraoce company at G. The 
company posted the letter of acceptance at C and 
the assured was inforiiiodof it by the agent at Aft 
Held ; that the proposal was accepted at C 
and that the policy was effected at C : 27 Mad 

365; Clarke Hrothers v, Knowlca, (1U18) 1 h B L> 
IvJS, Bef. LP 7G5 C 2] 

K, Venkataraghava Chari — for Appel- 
lant. 

T. B. Vijiaraghava Chariai for Res- 
pondent. 

Beasley, C. J. — This is an appeal from 
a judgment of Stone, J. He held that 
an insurance policy effected with the 
National Insuronce Co., Ltd., which has 
its Head Oflico at No. 7, Gnurch Lane, 
Calcutta, on 7bh Jul> 1919 for Rs. l,5l.‘0,. 
was effected in Madras. He has however 
stated no reasons in his judgment for so 
holding. The point to be considered by 
us here is, where was this policy of 
insurance effected ? If it was effected 
in Madras, then a trust has been created 
in favour of the assured’s wife and bho 
policy money has to be paid to the 
Official Trustee of Madras; and that is 
by reason of S. 6, Married Women’s Pro- 
perty Act. If, on the other band, the 
policy was effected in Calcutta, it having 
been effected in 1919, that is bo say before 
1923, there is no trust, and letters of 
administration will have to be taken out 
by the widow of the assured for tho pur- 
pose of obtaining the policy money. It 
is contended for the appellants that this 
policy was effected in Calcutta, A copy 
of tho insurance policy has been put in 


this case was nob without 
I would aflirm that order 


jurisdiction, 
and dismiss 


this petition with costs. Pleader’s fee 
is fixed at Rs, 100. 


]V alsh , J. — L agree. 

V.u s./ K S. Petition dismissed , 


5. (lUlM) 85 All 11G=I.S 1 O 14. 
G. (1012) 31 AU 388=11 I C -40. 
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Bkart.kv, C. j. and RaudswI'.ll, J. 

National Insurance Co. Ltd., Calcutta 
— Appellant. 


V. 

Secthammal — Respondent. 

Origir»al Side Appeal No. 52 of 1932, 
Decided on 2Gbh A[)ril 1933, from order 
cf Stone, J., ])/- 5th May 1932. 


and it is therein stated that : 

*‘tho assurod has caused to be delivered at the 

Head Omco of the company a form of 

and declaration sign d by him and 

dav of May 1019 which ho has agreed shall he the 

basis of tho contract of assurance between him 

and tho company.” 

It is of course conceded on both sides 
that this policy of insurance was put 
through by means of the local agent in 
Aladras of tho insurance company; and 
this proposal was accepted by the 
ranee company by its directors in a- 
cutba. It is contended on behalf of t e 

appellants that the contract between the 

assured and the company v?as made in 
Calcutta, that being the place where the 
proposal as it is described in tho insu- 
rance policy was in fact received by tho 
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company and tho place where it was 
decided to accept the proposal and the 
place from which the acceptance was 
sent from by means of the post to Madras. 
It is argued that the proposal being 
received in Calcutta and being there 
accepted, the contract was made in Cal- 
cutta. Two cases have been referred to, 
one an English decision and another a 
decision of this High Court. The former 
is Clarke Brothers v. Knowles (L), a deci- 
sion of the Divisional Court in En'^land 
in respect of a matter arising in the 
county Court. It was there hell thit 
where a contract is made by offer anl 
acceptance sent through the post bet- 
ween parties residing in different county 
Court districts, the posting of theoffer is 
not part of the cause of action within the 
meaning of S. 71, County Courts Act, 
1838. When tlie judgment is examined, 
it is clear that it was held that an offer 
made through the post is not made in 
the place where the offer is made hut is 
made| in the place where the offer is 
received. So that, applying that case, 
the offer here was made not in Madras 
but in Calcutta. The other case is 
Kaviisetti Subbiah v. Katha V enkata- 
,3ioami (2) where it was held that under 
the Indian Contract Act where the pro- 
po?al and acceptance are made by letters, 
the contract is made at the time when 
and at the place where the letter of ac- 
ceptance is posted. The letter of accep- 
tance in this case was posted in Calcutta. 

It is argued however on behalf of the 
respondent that intervention of the 
Madras local agent makes all the differ- 
ence and that the cases to which reference 

has been made are of no application here 
because those cases deal with the cases 
of parties who were directly correspond- 
ing with one another from different 
places, whereas in this case the offer, i.e., 
the proposal was given to the agent in 
Madras and by him S3nt to Calcutta and 
the acceptance of the offer by the com- 
pany in Calcutta was communicated by 
the Madras agent to the assured in 
Madras. It is boldly argued that the 
apnt in ^dras is the company. That 
of course is far too sweeping a contention. 

The agent in Madras is the agent 
merely for getting business for the insu- 
rance company a nd carrying out the 

1. (IQlS) 1 Iv J3 £) 123=87 L J ic B 1 89— 'fTb 

LT 253. icy-iis 

2. (1904) 27 Mad 355, 


lusuructions of the insurance company 
as regards the medical examination and 

details of that descri ption, and also in 

some cases he is the man who is autho- 
rized by the company to receive the 
premia in respect of policies of insurance 
and to give the company’s receipts. 
But it is obvious — and tfiere is no dis- 
pute about the matter — that the agent 
ID Midias is not authorized to accept 
proposals. That he has no authority to 
do so. it is only the company, its head 
office by means of its directors, that has 
the authority to accept or reject prc[)o- 
sals made by persons seeking to effect 
insurances. For the purpose of the pro- 
posal aod the acceptance, in my opinion, 
the agent was merely a post office. It 
was his duty upon receiving the proposal 
signed by the assured merely to send it 
on to Calcutta there ro he dealt with by 

the company and again when the proposal 

was accepted, it was his duty merely to 
communicate the acceptance of the pro- 
posal to the assured. 

In my opinion thD is a very clear case; 
and the policy of inrurance, in my view, 
was clearly effected in Calcutta and noti 
in Madras. That being s this appeal) 
must be allowed and the decree of the 
trial Court set aside. The effect of this 
decision is that the widow of the assured 
will be able to get the insurance money 
when she has taken out letters of ad- 
ministration and the money will not be 
paid to the Offiual Trustee of Madras or 
the Official Trustee of Bengal. The 
order will also be varied where it makes 
the policy money payable with interedt 
at 6 per cent per annum from the date of 

death till date of payment. No order as 
to costs. 

Bardswell, J, — I agree. 

P.R.S./k.s. Appeal allowed, 
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Full Bench 

Beasley, C. J. and Bardswell 

AND Burn, JJ. 

F, , Bathfiavel'n, and aiioihcr — Ac- 
cused Petitioners. 

V. . 

K. S. lije ) — Complainaat — Eespon- 

dent. 

Nos. 15 and 16 
of 1933 and Criminal Eavn. Petns. 

May 1933 from order of Chief Presidency 
Magistrate, Egmore (Madras), D/- 7th 

November 1932. / 'i-a 
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Criminal P. C. (1898), Ss. 403 and 531 — 
Acquittal by Court wanting in territorial 
jurisdiction — Accused can plead autrefois 
acquit unless failure of justice is caused. 

An accurrcd peri>on can plead autrefois acquit 
under S. 408, if the only defect in the jurisdic- 
tion of the Court v.’hich passed the order is a 
want of territoiial jurisdiction, unless any 
failure of jusiice has occurred by reason of the 
trial having been held in the wrong Court: 30 
Mad 94, liel on ; A I R 1928 Bom 530, Z)is.s 
from. LP 7G6 C 1, 2] 

K. S. Jayarama Ayyar and G. Gopala- 
sivami — for Petitioners. 

Tiie Croiv/i Prosccuio) — for tbe Crown. 
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That is laid down in Shankar.Tulsi- 
ram v. Kundlik Anyaha (l) and it is 
difficult to see how it could be held 
otherwise. No one is applying to have 
tbe order of acquittal set aside under 
S. 531, and there is no need to consider 
that section. Whether or no there was 
territorial jurisdiction is a matter that 
has not been decided after hearing both 
parties, and the Chief Presidency Magis- 
trate can decide that fact. His order is 
set aside and he is directed to proceed. 


Barn, J. — Two persons were charged 
for clieating (S. 420, I. P. C.) in tw^o 
cases and wero tiied by the Subdi vi- 
sional Magistrate of Vellore. There was 
a dispute before the Magistrate on the 
question whether he had jurisdiction to 
try the case. The accused persons con- 
tended that ho had not, and that the 
case ought to be tried in Madras. The 
complainant contended that he had, 
and the learned Subdivisional Magis- 
trate held that he had jurisdiction, pro- 
ceeded with the trial, and acquitted both 
the accused. 

The complainant filed revision peti- 
tions in this Court against the orders of 
accfuittal. Lakshmana Kao, J., disuds- 
sed the revision petitions, observing that 
the lower Court, i. e., the Subdivisional 
Magistrate, Vellore, “had clearly no 
jurisdiction to try the case,” and that 
“all his remarks relating to the merits 
of the case must be regarded as mere 
obiter dicta.” Then the complainant 
filed fresh complaints before the Chief 
Presidency Magistrate on the same facts. 
The Chief Presidency Magistrate dis- 
missed the complaints on 17th December 
1931 accepting the pica of the accused, 
that they had already been tried and 
acquitted, and that a petition to revise 
the orders of acquittal had been dismis- 
sed. Then the complainant came to this 
Court witli revision petitions against the 
orders of the Chief Presidency Magis- 
trate dismissing his complaints. Those 
cases (Criminal Kevision Cases 4G1 and 
4G2 of 193*2) were laid by direction of 
Ramesam, J., before a Bench and were 
disposed of by Jackson and ^lockett, JJ. 
The order was pronounced by Jackson, J., 

an'l is to this effect. 

“An accused person can only plead autrefois 
acquit under S. 403, Criminal P. 0., if the 
actiuittal net up is by a Court of competout 
juiisdiction. A (’curt without territorial juris- 
diction u) not a Court of competent juf isdiction.” 


Thereupon the Chief Presidency 
Magistrate appears to have taken some 
further evidence and decided that the 
Vellore Magistrate had no territorial 
jurisdiction. Pie therefore ordered the 
3rd Presidency Magistrate to dispose of 
both the cases according to law. Frcm 
these orders the present revision peti- 
tions have been brought. 

It is clear that the attention of 
Jackson and Mockett, JJ., w’as cot drawn 
to the case of Emperor v. Doraiswami 
Mudali (2), in which a 'Bench of this 
Court took a different view from that of 
the Bombay High Court in Shankar 
Tulsi Bam v. Kundlik Anyaha (l). 

S. 531, Criminal P. C., is strictly ap- 
plicable to the facts of these cases. The ■ 
only defect in the jurisdiction of the 
Vellore Subdivisional Magistrate, which 
is alleged, is a want cf territorial juris- 
diction. S. 531, Criminal P. C , says that 
no ifinding of a criminal Court shall be 
set aside merely because the trial wasi 
held in a wrong area. It follows that! 
the judgments of acquittal passed h),\ 
the Subdivisional Magistrate, Vellore, 
could not have been set aside on the 
ground of want of territorial-jurisdiction, 
even by this Court (since there is no 
suggestion that any failure of justice 
has occurred by reason of the trial hav- 
ing been held in Vellore rather than in 
Madras). A fortiori it follows that 

those judgments cannot be ignored by the 

Presidency Magistrates of Madras who 
are not tribunals superior to the Sub- 
divisional Magistrate, Vellore. 

We therefore hold that the coin pi amts 
to the learned Chief Presidency Magis- 
trate in those cases were baried by 
S. 403, Criminal P. C. We set aside his 
order directing the 3rd Presidency 
^Tagistrato to dispose of them accordmg 
to law, and we restore his order of lj[th 
iT’a 1 R 192R r>om 530-113 I C 7C=53 Bom 69. 
2, (1907) 30 Mad 94=4 Or L J 600. 
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December 1931 dismissing both com- 
plaints. 

P.R.S./k.S. Order accordingly. 
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SUNDARAM ChETTY AND WaLSH, JJ. 

^ A, T. Krishnamacliari — Accused — Pe- 
titioner. 


V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 142 of 1933 and 
Criminal Revn. Petn. No. 135 of 1933, 
Decided on Isb August 1933, from order 
of Sess. Judge, Bellary, D/- 30th J anu- 
ary 193-1 

(a) Crimiral P. C. (1898), S. 476 (b)— Com- 
plaint under S. 476— S. 476 is not exhaustive 
as to powers of appellate Court, 

Section 476 (b) is not exhaustive as to the 
powers of the appellate Court iu the case of a 
complaint made under S. 476. It has power of 
remand and also of summary dismissal in such 
cases: Cr R C No. 1331 oj 1930, Rel on. 


M ^ ^ LP ^67 C 21 

(b) Criminal P. C. (1898), Ss. 164 and 476 

• Statement by person made under S. 164 to 
one Magistrate found to be false— Trial of 
case by another Court in which different 
version is given by same person— Complaint 
by latter Court is proper in respect of false 
statement made to Magistrate. 

A statement under 8. 164 is one made in rela- 
tion to a case which is subsequently tried on 
that matter, even though the Court which tried 
the case did not record the statement. Hence it 
is competent to the latter Court, ou an applica- 
tion under S. 476 to make a complaint against 
the person in respect of a statement made by him 
to a Magistrate under S. 164: AIR 1933 Mad 
125 and Mad Cr R C No, 62 of 1932, Rel on. 

[P 768 C 1] 

K, S. Jayarama Ayyar for T. V. Ven- 
katachariar — for Petitioner. 

A. Narasimha Iyer for Public Prosecu^ 
tor — for the Crown. 


Walsh, J . This is a revision petition 
preferred against the order of the Ses- 
sions Judge of Bellary in Cr. M. A. No. 
4 of 1933 refusing to direct the with- 
drawal of a complaint preferred by the 
Subdivisional Magistrate of Bellary 
against the petitioner. The facts which 
led to the complaint are briefly these: The 

petitioner was thrown out of a motor car 
on the night of 28th May 1932 and very 
severely injured. Another occupant of the 
car Vakil Gundachari, was also injured 

A' never recovered consciousness 
and died. On the morning of the 29th 
the Sub-Magistrate of Bellary recorded 
a statenient under S. 164 from the peti. 
tioner (Ex. K; wherein he stated that 
the driver of the car was Sandur Raja's 
driver, i. e., P. W. 5, and that the cause 
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of the accident was the collision of tho 
car with a motor lorry. The inquiry by 
the police showed that the car was not 
driven by P. \y. 5 but by one Cbidam- 
bara Rao. This Chidambara Rao was 
afterwards tried and convicted. In bis 
deposition before the Court the peti- 
tioner supported the police theory that 
Chidambara Rao had driven the car and 
that tbs accident was caused by the car 
being driven at an excessive rate which 
biought it on a gravel heap and caused 
it to upset. The accused then applied 
to the Subdivisional Magistrate under 
S. 476 to make a complaint against the 
petitioner for his false statement in 
Ex. K, A complaint w’as made and an 
appeal against it was dismissed. We are 
now asked to interfere in lexision on 
twm legal grounds and also on the merits 
of the case The first legal ground which 
w'as taken at the time the petition was 
admitted w^as that the Sessions Judge 
had no pow'er to disnjiss the ai)peal sum- 
marily. Til is ground is not now' | r^s^ed. 
The decision in Cr. R. C. No. 1331 of 
1930 shows that the contention that 
S- 476 (b) is exhaustive as to the powers 
of the appellate Court in the case of a 
complaint made under S. 476 is incor- 
rect, and that the appellate Court has 
powder of remand and also of summary 
dismissal in such cases. 

V 

The second argument is that thestate- 
ment Ex. K being one made under S. 164 
to the Sub- Magistrate before the death 
of the pleader mentioned abcve, which 
death led to Gie accused beingultimatelv 
charged under S. b04.A, the offence of 
giving false’evidence cannot be said to 
have been committed in or in relation to 
the proceedings before the Subdivi- 
sional Magistrate. The authority chiefly 
relied on is Rami Reddi v. Public Prose^ 
cutor of Kurnool {\), but it has to bo 
noticed that this decision was under tho 
old Code in which the words were “com- 
mitted before it or brought to its notice 
in the course of a judicial proceeding. ^ 
The meaning therefore of the words “in 
or in relation to a proceeding in that 
Court” was not and could nob be consi- 
dered in that case. Another point to bo 
noticed is that the ground of the deci- 
sion in that case was that the Sub- 
Magistrate w'as not subordinate to tho 

Ji\i8e^^^6_d^nofc therefore 

1. AIR 1915 Mad 606=£6 I C C2i=15 CT'lT J 
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think that tlie ruling can be applied to 
the present petition. Another case 
quoted as analogous is the Full Bench 
decision in liegistror, High Court v. 
Kofhiugi (d). There a certain man had 
sent a telegram to the police implicat- 
ing foil*' persous for a certain murder. 
Tlio [lolice charged only one of these per- 
sons on the ground that the charge 
against tho others was del iberately false. 
The other persons were not brought to 
trial. Tho person who was brought to 
trial was convicted and the conviction 
confirmed on appeal. In disposing of the 
appeal in that case, Sir Osven Baasley, 
G. T., and one of us referred to a Full 
Bench the question as to v. hether a 
complaint against the informant to the 
police could be made under S. 476 with 
reference to his false complaint against 
the persons not tried. 

TLie Full Bench held that the offence 
implicating the persons who were nob 
trie 1 could not bo said to hive been 
committed in relation to a proceeding of 
tho C<nirb which tried the case so as to 
enable it to lay a complaint under 
S. 176. We third: this case is clearly 
disciuguishablo beciuse the guilt or 
otherwise of the throe accused who wore 
not charged was not a matter before 
the Court and therefore the statement 
as to blieir guilt could not be lield to be 
one in relation to tho matter before the 
Court, No douhb in this case also P. W.5 
was not an accused liefore the Court, 
hub from the very nature of the case it 
folio v( 3 d ' hat if Chidambara Pao was 
guilty, P. W. o, was not, and that the 
implication of him by the petitioner in 
I4x. Iv w.is false. 


Theu'e is a recent decision of Burn, T., 
in M aroma v. bhiiperor (3), and also 
the decision of a Bench in Ponnu- 
sioami, In re (l), in which it has been 
hold tiiat a statement under S. 164 is 
one made in relation to a case which is 
subsequently tried on that matter even 
though tho Court which tried the case 
did not record the statement. We may 
note that tho facts in Ponuusivami t In 
re (4) are practically identical with those 
of the present case, and we are not pre- 
pared to dissent from tho view taken in 


2 . 

3. 


AIR 10132 Miul 3u:J = l'J32 Or O • ‘2'J — 
31-2 = 8:3 Or L J 470 = 55 Mad 1311. 
Alii 1088 Mad 1*25 = 10;33 Or 0 157 = 
750 = 84 Cl L ^ 0-2. 


137 I 0 
140 I C 


4. Or K 0 Xo. 52 of 1082, 
July 1082. 


dojidod on 23tli 


these cases, at any rate in a case like the 
present. 

On the question of law one other 
point was urged before us, viz., that the 
appellate Court made an error in saying 
that the Sub-Magistrate made a note be- 
fore recording tho statement that the 
Sub- Assistant Surgeon had certihed that 
tho deponent was conscious. The per- 
son who made the note was the Sub-In- 
spector of Police. This is a trifling mat- 
ter and the mistake could not have seri- 
ously influenced the Sessions Judge in 
his decision in dealing w'ibb the appeal. 
On the merits we consider that the Ses- 
sions Judge is correct in his view that 
the question whether the appellant was 
at the time of Ex. K still suffering from 
the mental shock of the accident and 
tho otlects of morphia which was given 
to him after the accident, and so should 
not be held responsible for what he then 
said is a matter for the Magistrate to 
decide at the trial of the case. It can- 
not even be said that we have before us 
on record anything like all the evidence 
which will or should be available to the 
trying Court to decide the matter. We 
think it would be premature to decide 
the question of fact in revision at this 
stage. On the finding on that question 
of fact largely depends the question whe- 
ther it is in the public interest that an 
inquiry should be made. But prima 
facie Ex. K is a false statement and we 
are not prepared to say that an inquiry 
into such a prima facie false statement is 
nob in tho interest of public justice. In 
the result the petition fails and dis- 
missed. 

r.K.S./K.S, Petition disynissed. 
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CURGENVEN, J. 

Kariijypiah Pillai — Defendant Peti- 
tioner. 

V. - 

Ponnucliami Pillai — Plaintiff Oppo- 
site Party. 

Civil Revn. Petn. No. 654 of 1930, 
Decided on 4th August 1933, from decree 
of Sub- Judge, Sivaganga, D/- 2nd Decom- 
bo I* 

Madras Hereditary Village Offices Act (3 
of 1895), S. 10— Outgoing Uarnam recom- 
mending person to act till minor heir attains 
majority on agreement by such person to 
pay pecuniary con8ideralion-~“Agtcemenl is 
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opposed to public policy and cannot be en- 
forced— Contract Act (1872), S. 23. 

All outgoing kainim recommended another to 
act in his place till the minor heir attained ma- 
jority, after entering into an agreement with 
such person for a pecuniary consideration to be 
paid every mouth as long as he held the post : 

Held : that the agreement was opposed to 
public policy and could not be enforced : 8 J C 

7d5 and 33 Mad 530, Ref. [P 769 C 2] 

G. JRdjagopalau for Pefcifeioaer. 

G, S. Venkatachari — for Oppo 3 ifc 9 
Party. 

Judgment. The plaintiff held the 
office of Karnam and when he was gran- 
ted leave the defendant was appointed 
to act for him. The plaintiff subse- 
quently resigned his post in favour of 
his minor son, and upon his recommen- 
dation the defendant was appointed 
I^arnam-gumas ta during the minority. 
As consideration for making that recom- 
mendation, the plaintiff obtained from 
the defendant an agreement for the 
payment of a sum of Ps. 3 per mensem 
during the period ist May PJ26 to 24th 

June 1929. The Small Cause suit out 

of which this petition arises was to en- 
force that agreement, and the defence 
was set up that the consideration was 
unlawful, being opposed to public policy. 

The learned Subordinate Judge has 
decreed the claim, disallowing the ob- 
jection on the ground that the arrange- 
ment only amounted to a division of the 
emoluments between the Deputy and 
the Mirasiholder, i. e., the minor son. 
This argument does nob convince me of 
'the lawful nature of the agreement. The 
appointment of the defendant as Kar- 
nam was made under Sub-S. (5), S. 10 
Madras Hereditary Village Offices Act 
'(3 of 1895), which requires that : 

“ the Collector shall register the minor as the 

heir of the last holder and appoint some other 

person qualided under sub-S. (l) to discharcre the 
duties of the office,” 

until the minor attains his majority. 
The appointment is to a public office; 
it is made by the Collector, and if the 
Collector takes into consideration the 
recommendation or wishes of the out- 
going incumbent, whether as such or as 

guardian of the minor which under the 
Act he does not appear bound to do— it 
mus on y be upon the understanding 

interests 

of the office, i. e., of the public, and not 
for the personal profit of the adviser 
I can see no essential difference between 
a case of this kind and any other case 
in which a recommendation is made to 
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an appointing authority, and it hardly 
bears discussion that the receipt of a 
pecuniary'' consideration for making such 
a recommendation is opposed to public 

policy. 

My attention has been drawn to a 
somewhat similar case, Nizam 2Ioliad. 
(t>n V. Mahammed Vufa Sahib (l), deci 
ded by Saokaran N-air, .J., relating to a 
hatio, who is a Mahoinedan priest 
oihciating on certain occasions in a 
mosque. The mother of the minor 
nomioated the defendant, and in con- 
sideration of such nomination, w.hich 
was accepted by Government, the defen- 
dant e.xecutad tlie suit agreement The 
judgment runs as follows^ 

I do not think tint tho enl-roement of this 
agreement is against tho public policy. The de- 

endantis reaily adepn.y acting for'the khatib, 

and not tee khatib himself. The petition is 
dismissed with costs.” 

appoiutmeat of 

Khatib in that case was nob strictly com- 
parable with the appointment of the 
defendant p.s Ka-mam. though the ar- 
langemenb would seem to saviour some- 
what strongly of simony. The case in 
Samtnatha Aiyar v. Miithusami Filial 
IS of more assistance. It related to 
the succession to a Karnarn’s office, and 
bubramania Ayyar, J., said : 

It 13 clear to my mind that the money was 
promised in consideration of the permanent 
Karnam doins what lay in his piwer to secure 
the appor.tment permanently to the defendant 
If this view IS correct the agreement, unques- 
tionably. was unlawful as shown bv Illjs^ fn 
S. 23, Contract .iot.” ^ 

So here, I am clear that the agree- 
ment was unlawful for the same reason ' 
and ought not to have been enforced.' 

As the principle involved is a seriou? 
one I allow the pstition, set aside the 
decree of the lower Court and dismiss 
the suit, with costs iu both Courts. 

-Vofe.— Since the above judgment was 
written, the respondent’s learned ad- 
vocate has brought to my notice some 
provisions of Standing Order No. 148 

of the Board of Revenue. Para. 9 runs 

as follows : 

Minor s family to be consulted. In select- 
ing the deputy, regard should be had to the 
wishes of tho muior’s near relatives, and some 
one acceptable to them should be aT)nm.,fra 
possiD e but If the person selected bv th^ 
minors family ,s not qualified or is oth^ivdse ' 
unsuitable, another may be appointed { de- 

preferencejor some oneTl^ ” expresses a 

1. (1911) SIC 715. ’ 

2. (1907) 30 Mad 530=17 M L J 252. • 
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Paragraph 11, states that : 

“ Neither the minor nor his family has any 
claim on the deputy for maintenance.” 

I do not think that tliesa instructions 
make an agreement such as is now in 
question any the move lawful. The ac- 
ceptability of the deputy should depend 
only upon his personal qualities, and 
not upon his willingness to make a pay- 
ment to the minor’s family. I have no 
doubt that if the Collector had bean 
aware of the agreement he would have 
taken exception to it and, at the least, 
made the petitioner’s appointment con- 
tingent upon its cancellation. 

P.R.S./k.S. Petition allowed. 
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Walsh, J. 

[Thodiikattil) Pativattath Katungi 
Plaintiff — Appellant. 

V 

{Male Thodiyil Tho.zhatlietliel) Ittira- 
richa Ned ungad i and others - Defen- 
dants — Respondents. 

Second Appeal No. 205 of 1929, De- 
cided on 15th March 1933, against de- 
cree of Sub Judge, South Malabar, D/- 
9th August 192S. 

Civil P. C. (1908), S. 11— Decree wholly in 
favour of party — No issue decided against 
such party is res judicata in subsequent 

suit. 

If a decree is wholly in favour of the defen- 
dant, no is-^ue decided against him can operate 
as res judicata so as to bind him in a subse- 
quent suit, for he cannot appeal fr'^m a finding 
on any such issue Couvorsely, if a plaintiff’s 
suit is decreed in its entirety, no issue decided 
against him can bo res judicata in a subsequent 
suit, for be cannot appeal from a finding on 
any such is^iuo, the decree being whollj’ in his 
favour: Cast’ lair discufisriK [P771 C 1] 

S. Venkatachala Sastri — for Appel- 
lant. 

K. P. Bania Krishna Ai/yai — for Res- 
pondents. 

Judgment — The ])laintiff is the ap- 
pellant in this second appeal. He filed 
a suit on a registered rental agreement 
executed hy the defendants in favour 
of himself and of a deceased Karnavan. 
The defence pub forward by defendant 1 
was that the property belongs to the 
temple of which the plaintiff is one of 
the Ilralans and unless all the [Iralans 
are joined in the suit he is not liable to 
pay rent. The plaintiff had filed a 
previous suit, O. S. (183 of 1920, on the 
same rental agreement against the same 
defendants for a different period. This 
suit had been decreed in the plaintiff’s 


favour in spite of pleas of cr)ercion and 
misrepresentation. Together with that 
suit was tried O. S. 538 of 1921 filed by 
the present defendants against the pres- 
ent plaintiff for a declaration that tho 
plaintiff was not the only trustee but 
that there were two other persons also. 

In the common judgnient the plaintiff 
was given a decree inhis*own right to re- 
cover the amount although the Court 
found on the issue that two other 
persons were also trustees of the' tem- 
ple. O. S. 338 was dismissed hold- 
ing that plaintiffs were not entitled to 
any relief Among the issues raised in 
the present suit, issue 6 is: 

“Is defendant 1 ’s plea barred by tlio rule of 
res judicata on account of the decr.e inO. S. 683 
of 1020 <.f this Court?” 

issue 7 is: ' 

‘‘Is defe )dant 1 estopped from raising the 
plea 'll «t the plaintiff has not the right lo 
maintain this suit?” 

and issue 9 is: 

‘‘Is tee su t in its present form barred by the 
decisi )ii in O. S. GS3 of 1920 of this Court as 
defendant 1 cont-uds.” 

On issue 7 the trial Court found that 
defendant I’s plea was not barred by 
res judicata; on issue 9, that tho plain- 
tiff’s suit in its present form was haired 
by the decision in O. S 083 of 1920; and 
on issue G, that defendant 1 w’as not 
estopped from raising the plea that the 
plaiatitf has not the right to maintain 
the suit. The suit was therefore dis- 
missed and on appeal the dismissal 
upheld. On issue G there is no specific 
finding by the lower appellate Court. 
The second appeal is preferred by the 
plaintiff on two grounds: (l) that the 
defendants are estopped from question- 
ing the landholder’s title until the >ies- 
tore possession to him and (2) that the 
plaintiff’s suit is not barred by res judi- 
cata but on the other hand, the defence 
is barred by res judicata. For the res- 
pondents it is argued that the finding 
in O. S. G83 of 1920 that there are two 
other Uralans is res judicata. I a™ 
opinion that both the lower Courts are- 
wrong on the matter of res judicata, ino 
plaintiff’s suit, O. S. G83 of 1920 , was de- 
creed in full. There was therefore noth- 
ing in the decree against which plain- 
tiff could have appealed. The lates 
decision of this Court quoted is Kuviar- 
a 2 ypa Chetti v. Muihuvijaya 
nathan (l) decidm]_ bv 
iT A I R 1932 Mrtd 207=137 1 C 616=65 Mad 
483, 
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Rao, J., and myself. Venkatasubba 
Rao, J., says in that judgment: 

The decree, far from being based on the find- 
ing as to ownership of the money, was made in 
spite of it.’ In such a case no issue decided 
against the plaintiff can be res judicata. The 
law on the point may be thus stated: if the 
decree is wholly in favour of the defendant, no 
issue decided against him can operate as res 
judicata so as to bind him in a subsequent suit 


Pativattath V. Ittiearicha (Walsh, j.) 


for he cannot appeal from a finding on any 
such issue. Conversely, if the plaintiff’s suit is 
decreed in its entirety no issue decided against 
him can be res judicata, for he cannot appeal 
jfrom a finding on any such issue, the decree be- 
ing wholly in his favour: see Mulla’s Civil 
Procedure Code, Commentaries on S. 11 .” 

The first part of this rule is illus- 
trated by Bahaduj' Singh v. 

Lucho Koer (2). The suit was brought 
by a Hindu against the widow of his 
deceased brother claiming his property 
by right of survivorship. The suit was 
dismissed upon a technical ground, but 
It was nevertheless found as a question 
of fact that the brother s wore joint in 
estate. In this case, the widow wholly 
succeeded, although the finding was 
against her. The Judicial Committee 
held that the finding did not constitute 
res judicata against the widow. Midna- 
Vore Zamindari Co, Ltd. v. Naves Nava, 
van Boy (3) recognises the same princi- 
ple. In a suit against certain tenants, 
they pleaded (l) occupancy right, and 
(2j that the suit was premature. The 
High Court dismissed the suit on the 
ground that the suit was premature but 
gave a finding that the tenants had no 
occupancy right. Their Lordships held 
that their finding on the question of 
occupancy rights did not operate as res 

judicata against the tenants as the decree 

was wholly in their favour and they 
could not have appealed from that find- 
ing. The second part of the rule” (it 
is with this we are concerned in the 
present case), is illustrated bv {Bango 
V. Mudiyeppa (4). A alleging that he 
was the adopted son of X sued B to re- 
covm' certain property granted to him 
by X under a deed. The Court found 
that ^ was not the adopted son of X 
but that he was nevertheless entitled to 
the property under the deed and a de 

decieed in Its entirety in spite of the 

finding against him on the onpstinr. 

3. A I R 1922 P C 241=64 I C 231=48 I A. 49— 

48 Cal 460 (P C), 

4. (1899) 23 Bom 296. 
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adoption. It was held that the findin 
did not operate as res judicata in 
subsequent suit between A and B; for 
the decree having been in favour of A 
A could not have appealed from the 
finding that was adverse to him. 


Certain cases have been relied on by 
the learned advocate for the respon- 
dents. Some of them may be elimi- 
nated at once. Obla Suhbier V. Bama- 
swavii Konar (o) is a decision by a sin- 
gle Judge. There Jackson, J., held that 

the matter was not res judicata and his 
remarks as to what constitute res judi- 
cata are therefore obiter. Then there 
is a class of cases of which Aluthu 
Filial V. Veda Vysa Chariar (fi) is an 
examp'e where the party who had ap- 
parently no ground of appeal did ac- 
tually appeal. It was held that the 
decision in such an appeal was res judi- 
cata. ^\ith such cases we are not con- 
cerned here. Then there is a class of 
cases where the defendant had a right 
of appeal as there was something in the 
decree against him; Mota Hohappa v. 
Vithal Gopal Habbu (7). Then there is 
another class of cases of wdiich Yusuf 

Sahib V. Durgi (8) is an example. Where 
the defendant might -have had himself 
impleaded as a plaintiff, in which case 
he would have had an appeal, a finding 
against him was held to be res judit 
cata The correctness of Yusuf Sahib 
y. Durgi (8) is doubted in a case which 
is otherwise strongly in favour of the 
respondents themselves, viz. Muthaya 
Shetti V. Kanthappa Shetty (9/. It is 
not necessary to discuss the decisions 
of other Courts. As remarked in Bama 
Krishna Naiduv. Krishnasioami Naidu, 
(10) at p. 650 (of 36 M. L. J.) (which is 
one of the cases strongly relied on by 

the learned ad voca te for the respon- 
dent), 

there are several Calcutta cases in which it is 
broadly laid down that no finding against the 
defendant is res judicata against him where the 
suit is finally dismissed unless that finding is 
incorporated in the decree as a declaration of 
rights and liabilities.” 

The learned Judge in Bama Krishna 
Naidu v. Krishnasioami Naidu (lO) did 
not think it nece ssary to cocsidor all 
6. A I R 1927 Mad 643=103 HTJo. 

6. AIR 1920 Mad 622=60 I G 397* 

7. (1916) 40 Bom 662=36 I G 74. 

8. (1907) 30 Mad 447=17 ML J 260 

9. AIR 1919 Mad 1097=45 I C 975 

I C 34=36 ML J 
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t.lie Calcutta cisos. Nor those of Bom- 
bay and Allahabad holding similar views 
and expressed his dissent from a number 
of such cases. lie alludes to the Full 
Bench Calcutta decision in Niavint 
Khiin V. PhojJn Baldio (li) and says it 
cejmn )t 1)3 reconciled with the previous 
decudons of that Court. Ho points out 
tl)at in subsequent cases that decision 
was lield to have been overruled by the 
observations of the Privy Council in 
Khatcr Mitilri v. Sadriiddl Khmi (12) 
and he himself thinks that it is a wrong 
view. The two decisions which are 
strongly relied on by the respondents 
arc Miiihayci Shclti v. KavthapPd SJietti 
(2) and Rama Krishna Naida. v. 
Krishnaswami Xaifhi (lO). Both of these 
were decisions prior to the Privy Coun- 
cil decision in M idnapore Zamindari 
Co., Ltd. V. Xaresh Narayan Roy (3) 
which Venkatasubha Pao, J and my- 
self followed in Knma>affpa Chetti v. 
Muthuvijaya Raghunatha (\). For this 
reason they must be considered to have 
lost some of their authority. But even 
assuming that they are correct neither 
of them covers the present case. 

In MiUhaya Sheiti v. Kanthapoa 
Shetti (9) there was a suit for partition 
l)y a member of a family. The mort- 
gagee was made a y)arty. The plain- 
tiff claimed the right to redeem his 
share on payment of his share of the 
mortgage amount. The mortgagee con- 
tended that the jilionation in his 
favour was an absolute sale and not a 
mortgage, it was found that the aliena- 
tion was a mortgage and not a sale but 
the suit was dismissed against the mort- 
gagee on the ground that there could he 
no suit for redemption of a share in the 
mortgaged property. Subsequently, a 
suit for redemption w’as brought and the 
alienee again contended that the aliena- 
tion was a sale and not a mortgage. It 
was hold that the question whether the 
transact on was a sale or mortgage was 
res judicata by reason of the decision in 
the piovious partition suit. At p. 485 
four classes of cases are mentioned. The 
first are ca^es where there has been a 
decision on issues which are altogether 
unnecessary for the disposal of the case. 
There it is held that the decision is nob 
res judicata. And it is said that Rajah 
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(11) (18n) G Cal 319 = 7 C L 11 227 (P r>). 

(12) UOjT) 31 C.il 922. 


Rii 7 i Bahadur Si 71 gh v. Mt. Lachoo Koer 
(13) quoted above in Venkatasubha B-ao, 

J’s. judgment in Kumarap pa v. Muthu- 
vijaya Raghunatha (l) balongS'to this 
class of cases. It is the contention of 
the respondents that l.he decree which 
the plaintiff gob in O. S. No. 683/20 was 
nob ba^ed on the finding that there were 
two other Uralans, but w'as passed in 
spite of it. Therefore on the respon- 
dent’s own showing M7ilhaya Shetti v. 
Kanthappa Shetti (9) is completely 
agains't them on this point. It is argued 
for the appellant that the learned Sub- 
ordinate Judge is completely wrong 
when he says : 

“ But rislillv or wrongly the lower Court 
passed a docreo in favour of tho plaintiH and 
there can be no doubt whatever that the decree 
was passed in bis favour as one of tho three 
Uralans of the plaint-mentioned temple. That 
is perfectly clear from pa.ra. 7 of the judgment in 
O. S, No. G33 of 1920,*’ 

I entirely agree with the centention. 

So far from its being perfectly clear that 
the decree has been passed in plaintiff s 
favour as one of the three Urlans it is 
un luestionably i)a3iod in the plaintiff’s 
sole favour. In fact it is argued for the 
respondents before me that the Court 
took a wrong view of the law in passing 
it in his sole favour in the light of its 
finding that there were two other Ura- 
lans. The next class is whore although 
the decision of an issue is unnecessary 
for the disposal of the case, still for some 
reason the Court eraboBes that decision 
in tlie decree itself. The present is not 
such a case. The third class iclatob to 
ja'Igments which decide move thvan one 
issue but it is doubtful from those judg- 
ments on which of these issues the 
final conclusion was based. This also 
does not apply to the present case. In 
the fourth class, the decision upon the 
issuo is necessary, but unfortunately 
the party against whom that decision is 
given could not appeal against it as the 
final decree is in his favour. In such a 
case, the learned Judge in Muihaya 
Shetti V. Kanthappa Shetti (9) says: ItJ 
seems to me that the decision on the 
issue would be res judicata. He goes on 

li 0 * 

“ The proper procedure where the 
afiectod by a decision on an issue which he has 

not tho opportunity of contesting m 
ho as suggested hv Potherara, C. J., m 
unniX"-. LulfunnHta (U). that 
(la) (1W5) 11 Cal 30r= 12 I A 23 = 4 t.02 

(!’ C). 

(11) (1835) 7 All 006 (F B). 
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can ask the Court which has given adverse deci- 
sion on a material issue to embody it in the 
decree so that he may have a right of appeal 
against such a decision. But if he iieglects the 
oppoitunity and tlie decision itself is necessary 
for the disposal of the case, there seems to be no 
escape from the bar of res judicata.” 


As I said above, these remaiks are 
prior to the decision in i\Iidno.pore 
Znrnni dan Co , hid. v. Narcsli ^ arayan 
Boy (3) and in any case it seems to me 
to be a totally diflerent thing to say 
that the defendant can move to have an 
adverse finding inserted by Oiiiiendment 
in a decree dismissing the suit against 
him in order that he may appeal against 
what might otherwise be res judicata, 
and to say that a plaintiff who has gob 
a decree entirely in his favour should 
ask for it to be amended in such a man- 
ner as to prevent him from executing it 
meioly to enable him to get thisamend- 
ment set aside by ])rGferring an appeal 
against the decree as amended. In the 
. foimer case, if the defendant having got 
the decree amended succeeds in his ap- 
peal against the amended decree, he is 
better off than before, and if he loses he 
is in no worse position (if the principle 
of res judicata contended for is really 
correct). But to ask the plaintiff, w’ho 
has got a decree entirely in his favour, 
to have it amended so that it will not 
be in his favour for no better object 
than that he may get this amendment 
set aside on appeal appears to me to be 
on its face absurd. If he fails on ap- 
peal he is in a far worse position than 
he was under the original decree. No 
case supporting such a view has been 
quoted. I now come to Ravia Krishna 
Naidu V. Krishnaswami Naidu (10). 
Here again on the argument of the 
respondents themselves the decision 
is really against them. It was there 
held that where on a consideration of 
the whole evidence the Court decides 
certain issues against the defendant but 
dismisses the suit on another ground, the 
decision on those issues operates as res 
judicata in a subsequent suit between 
the same parties unless it is shown that 
e ndings in the previous suit are 

wholly inconsistent with the decree or 

other findings therein. As I said above i 
It is the respondent’s case that the i 
decree m O. S. 683 of 1920 is entirely . 
inconsistent with the finding that there 1 
are two other Uralans. Therefore, even t 
if the decision in Rama Krishna Naidu i 
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ve a right of appeal respondents. 

3nt if he neglects the One more case quoted by the learned 

S"bordi„.to Judee „ay be noticed, 
ndicata.” \enkateswarlu \ , Lingayya{lb). In the 

first place it is a decision by a single 
hese remaiks are Judge, Kumaraswami Sastri, J. (after- 
)n in i\Iidnapore w’ards Sir Kumaraswami Sastri). The 
. Naresh Narayan plaintiff who was the lessee of the suit 
5e it seems to me lands from defendant I sued for the 
ent thing to say establishment of his title and for a 
1 move to hat’© an declaiation that the sale to defendant 2 
d by Oiiiiendmenb defendant 1 s father was in operative 
tne suit against as they had become divided long prior to 
lay appeal against the insolvency of the father and the 
I be res judicata, suit lands had fallen to the son’s share, 
ntiff who has gob The suit was dismissed by both the 
is favour should lower Courts holding against the parti- 
d in such a man- tion. On a second appeal being pre- 
from executing it ferred by defendant 1 it w^as held that 
30 get this amend- defendant 1 was competent to prefer the 
erring an appeal second appeal. The learned Judge there 
imended. In the says: 

ndant having gob ^'^bere the point adversely decided to the 

ceeds in his an- ^^^efendant is directly and substantially in issue, 

ed decree hn Iq in other proceedings the matter 

, would be res judicata., I think it would be 

and It he loses he contrary to all principles of justice and equity 
(if the principle hold that he is precluded from agitatin.e the 

ed for is really appeal merely because the suit was 

le rlainfiff decided in his favour on some other ground.” 


This is apparently a case like Yusuf 
Saluh V. Diirgi (8) where defendant 1 
could very well have asked to be im- 
pleaded as a plaintiff, his interest being 
identical with that of the plaintiff. If 
he had done so, he would have had an 
appeal against the decree dismissing the 
suit. That distinguishes it from the 

present case. Again the learned Judge 
says: 

^ In the present case it is clear that the ques- 
tion as to whether defendant 1 was divided or 
not from his father long before the insolvency of 
the father would be res judicata in subsequent 
proceedings between the Official Receiver and 
his assignee and defendant 1.” 

That is, the matter would be res judi- 
cata as between co-defendants. Now', it 
is perfectly clear that the decision that 
there are two other Uralans of tho 
temple besides the plaintiff would not 
be binding on these two Uralans who 
are not^ parties to the suit, and I think 
the plaintiff was perfectly right in re- 
fusing to add them as parties in the 
present suit. The contention put for- 
ward being that the matter of there 
being two other Uralans besides himself 
was already res judicata by reason o f the 
15 A I R 1921 Mad 6S9=S3 IC 960=17 Mad~^. 
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flecision in O. S. G83 of 1920 he could 
oob on tlie defendants’ case agitate this 
question again by bringing them on re- 
cord. Tlie sole result of bringing thern 
on record would have been to admit the 
claim of the defendants which he was 
denying, viz. that there were two other 
Uralans of the temple and the plaintiff 
could not possibly be expected to 
stultify his own case in this fashion. It 
is obvious therefore that in this respect 
also the present case differs entirely 
from the case in Vciikaicsioarlu v. 
Ijingayya (15). Again the learned 
Judge in tliat case was largely influenced 
by fche assumption that the matter 
Mould be res judicata in subsequent 
proceedings between the Oflicial Receiver 
and his assignee and defendant 1. And 
so as regards the question whether de- 
fendant 1 was divided from his father 
long before the insolvency of the father, 
he thought that defendant 1 must be 
allowed to agitate the matter in appeal 
in spite of the fact that the suit has 
been dismissed. But if the correct law 
be, where tlie suit has been entirely dis- 
missed notliing decided against the de- 
fendant is res judicata, the difliculty of 
not allowing him to appeal disappears. 


In the result, I hold tliat the finding 
inO. S. No. ()83 of 1920, that there were 
two other Uralans, is not res judicata in 
the present suit; on the other hand, I 
And that the defence of the respondents 
that they are not bound to pay rent to 
the plaintiff is barred by res judicata 
by reason of the decision in that suit. 
In the circumstances it is not necessary 
to discuss at length the question of 
estoppel arising under S. IK), Evidence 
Act. The learned District IMunsif de- 
cides this in the defendants’ favour by 
firs^ finding that the existence cf two 
other Uralans is res judicata and then 
stating that under the decision in 
Cha)i(hi V. Kuttiyil (iG), all the Uralans 
of the trust should be impleaded in the 
suit and that there can be no estoppel 
on a matter of law. If however as I 
hold, the fact that there are two other 
Uralans is not res judicata, then clearly 
tlie defendants are estopped under 
8. 1 IG, f]videnco Act, from denying the 
plaintiff’s their lessors’ title to the pro- 
l^erty until they surrender the land. 
In the result the appeal is allowed. The 

hobling that the decision in 
15 A 1 K 1922 Mad 2=GG I C 3%. ” 


0. S. 683 of 1920 is not res judicata is to 
decide issues 2, 4, 6, 7 and 9 in the plain- 
tifl 8 favour. The suit will be reman- 
ded for decision on the issues left un- 
tried, viz. issues 1, 3, 5 and 8 The 
costs will abide the result of the suit. 

P.R.S./k.S, Appeal allowed. 
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Ramesam and Cornish, JJ. 

Ka7idasioami Goundan and others — 
PlaintiO’s — Appellants. 

v. 

Venlcatarama Goundan and others — 

Defendants— Respondents. 

Appeal No. 303 of 192G, Decided on 
23rd March 1933, against decree of Sub- 
Judge, Chittoor. 

(a) Hindu Law — Partition — Partial parti- 
tion Suit for partial partition is maintain- 
able as between members of joint family and 
alienee from member or members. 

Even though as between members of a joint 
Hindu family no suit for partial partition lies, 
sach a suit is maintainable as between members 
of a joint Hindu family and alienee from a mem- 
ber or niMnbors. And whore the alienee files 
such a suit, it is not necessary that he should be 
the second alienee from a member of the familv; 
Case law reviewed. [I> 777 Q 1 ] 

^ (b) Hindu Law — Partition — Partial parti- 
tion Division in status effected among mem- 
bers of joint family — As between two alie- 
nees from members, suit for partial partition 
is competent. 

Where there is a division in status among the 
members of a joint Hindu family, though there 
ought to he as between members of the family 
only one suit for partition in respect of all items 
of property, still as between two alienees from 
members of the family a suit for partial partition 
is competent in respect of those items over which 
the contending parties are tenants in common: 
A I R 1922 Mad 150 (HR), R<>/. [P 778 C 1] 

Advocate-General and B. Sornayya — 
for Appellants. 

T, Kumaraswajniah and C, Padma- 
nahha Ayyangai — for Respondents. 

liamesavi, J , — The facts out of which 
this appeal arises may be briefly stated: 
I)efondants 1, 2 and 3 are brothers. De- 
fendants 4 to 7 are the sons of one or 
other of these three brothers and their 
rights follow that of theif father?, and 
it is unnecessary to make any further 
reference to them. The father of defen- 
dants I to 3 died in ^lay 1912. It is 
defendant I’s case that soon after, the 
brothers entered into an agreement to 
refer the disputes relating to their family 
properties to certain arbitrators. The 
arbitrators passed an award dated 30th 
November 1912, 1. Defendants 2 

and 3 would not recognise the validity 
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of this award or submit to it on the 
ground that two of the arbitrators did 
not act. Defendant 1 thereupon filed an 
award in Court seeking to make it a 
rule of Court, This petition was filed as 
O S. No. 112 of 1913 on the file of the 
Court of the District Munsif of Tirupat- 
tur. The plaint is Ex. O. The District 
Munsif dismissed the plaintiff’s suit or, 
in other words, refused to make the 
award a rule of Court: vide Ex. O (l), 
dated 29bh Januiry 1914. Thereupon 
defendants 2 and 3 executed a sale deed 
of their two-thirds share of the family 
lands in Alasandapuram to the present 
plaintilf under Ex. A dated 27th Novem- 
ber 1915. 

In this sale deed they alleged that 
certain specific shares of the lands fell 
to their share, namely the southern and 
western two-thirds, conceding the re- 
maining one-third to defendant 1. The 
consideration for this sale deed is that 
the plaintiff should discharge the whole 
of the debt due on a mortgage deed exe- 
cuted by the father of defendants 1 to 3. 
Thereupon the plaintiff offered the mort- 
gage amount to the mortgagee, but the 
mortgagee refused to take it and he filed 
a suit on the mortgage deed to recover 
the mortgage amount by sale of the pro- 
perty. That suit was 6. S. No. 579 of 
1915 on the file of the District Munsif’s 
Court of Tirupattur. Ex. B dated 8th 
December 1915 is the plaint. The pre- 
sent plaintiff by reason of his purchase 
under Ex. A was made defendan t 8 in 
that case, defendants 1 to 7 in that case 
^being the same as defendants 1 to 7 in 
in this suit. Ultimately defendant 8 in 
that suit, the present plaintiff, paid off 
the mortgage amount. The present suit 
was filed by the plaintiff to recover the 
specific two-thirds of the Alasandapuram 
lands sold to him under Ex. A, but in 
the plaint he also prayed that in case 
the Court should find that there is no 
partition allotting the specific two- 
thirds to defendants 2 and 3, a general 
partition may be effected and two-thirds 
share of the suit lands be allotted to 
him. Meanwhile on 11th December 1916 
defendant 1 sold the whole of the family 
lands in Alasandapuram to defendant 8 
by a sale deed. Ex. 6, on the footing that 
all the lands belonged to him. By rea- 
son of this sale deed the purchaser under 
Ex. 6 is made defendant 8 in this case. 

It is now necessary to notice the pleas 


of the various defendants. Defendant 1 
pleaded that though the award was not 
filed by the Court it was “acted upon” 
by the parties. He adds : 

This defendant continued to enjoy the Ala- 
sandapuram properties in pursuance of the award 
and defendants 2 and 3 have been in possession 
of the properties attached to them in the award. 

hat on account of misunderstandings defen- 
dants 2 and .3 raised objections to the award, but 
they never disturbed this defendant’s possession.” 

This plea really amounts to this: it 
is true that defendants 2 and 3 origin- 
ally objected to the award and did not 
lecognise its validity, but they after- 
wards accepted it. Or if this interpre- 
tation is not possible it can only mean 
this . that as a matter of fact defendants 
2 and 3 never disturbed defendant I’s 
possession of the Alasandapuram lands. 
There is no plea in para. 3 cf the written 
statement that, apart from the refusal 
of the Court to file it, the award as a 
rnatter of fact is binding upon the par- 
ties and remains valid. Defendants 2 
and 3 pleaded in para. 2 that the plaint 
sale deed was executed in order to com- 
pel defendant 1, their brother, to con- 
sent to give a share to these defendants 
in Alasandapuram village. They raised 
a similar plea in their written statement 
in O. S. No. 579 of 1915 showing that 
throughout they never accepted the 
right of defendant 1 wholly to the Ala- 
sandapuram lands. 

Defendant 8 also pleaded in para. 10 
of his written statement that the award 
was acted upon” by the parties, and 
defendants 1 to 3 continued to be in 
possession of the properties as per terms 
of the award. Issue 1 in the case is 
whether a subsisting title was created 
in^ any and if so in what portion of the 

suit items by the conveyance, dated 27th 
November 1915, and whether the pur- 
chase money for the aforesaid sale moved 
from plaintiff. We do not see the parti- 
cular significance of the word “subsist- 
ing” in this issue. The Subordinate 
Judge has not found that there was any 
fresh arrangement between the parties 
by which they agreed to accept the allot- 
ments made under the award in spite of 
the refusal of the Court to file it. There 
is a good deal of evidence on record to 
show that there could not be any such 
thing. Up to January 1915 we see that 
defendants 2 and 3 were resisting it. 
Afterwards they executed the sale deed, 

Ex. A, in November 1915 and they make 
no secret of their purpose in executing 
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iho sale need both in the written state- 
]iient in () S. No o/D of lbl5 and here. 
All tliis shows that there is no consensus 
^i)etween the brothers and the statement 
acted upon” is merely an idle state- 
ment. It may ho tliat defendant 1 


rnana.L^ed to continue in possession of the 
wl'iOlo ol the A hisa nda purain lands and 
was paying kisb. 

I>ub this IS an irrelevant circumstance. 
T!ie plaintiff was as a matter of fact 
siuhig some of t)io tenants of tdie lands 
and getting decrees for his share of rent, 
Tl lat circumstance would not help him 
ii ns a matter of fact there was an 
ai'i'angemen t pjir)r to the plaintilT’s sale 
deed hy which the sui t lands were wholly 
allotted to defendant 1. However there 
is no such e\icence. The Subordinate 
dudge dismissed tlio suit on a reasoning 
whicli strik'es us as very curious and 


which the learned advocate for tlie res- 
pondents expressly stated before us that 
lie is umid)le to sup^^ort. He says that 
it i:\ tlic common case between the par- 
ties that tiiey were divided in status; 
tlie dispute is only as to the details of 
tk.o division. That is true. He also 
found that the sf)ecitie division pleaded 
liy the plaintiff is nob true, and his find- 
ing iS nub questioned before us hy the 
learned advocate for the appellant. 


Then ho says at the end of para. Id; 


If it is not tliat they nro dh.iilcd on the lines 
of the award it )nay lie asked what cho thorn is 
to show in what uninner the division has taken 
plaee,” 


In our opinion this sentence shows 
entirely a fallacious reasoning. It may 
l^o that the particular division set up hy 
the plaintiff was found to be false by 
the Subordinate dudge and it is also true 
that the plaintiff. appellant does not 
argue in favour of that case before us. 
J )ut it does not follow from that tliat the 
arrangement in the terms of the award 
is the only possible arrangement. It 
may ho that there was reall y no arrange- 
ment hobwcon the parties, in which case 
the plaintill is entitled to a partition 
and allotment of the two-tliirds share 
of the suit land.s and dofondant 1 is en- 
titled to one-tliird sliare. The .Subordi- 
nate Judge’s question “what else there 
is to sliow in wiiat manner the division 
has taken place” is beside the point. 
What is necessary for the defendants to 
show before they can got the plaintiff’s 
suit dismissed is tliab there was a divi- 
sion in some other manner. If any such 


division is not forthcoming, the only 
conclusion is that there is no biuding 
division between the parties. The Sub- 
ordinate Judge is unable to see the 
possibility of this third alternative. 
We can only exi)ress our surprise that 
he is nob able to see this alternative. 

In para. 18 he says: 

My findlog .accordingly on issue 1 is there was 
no title created in plaintiff by the execution of 
Isx. A for the reason that in all protabilitv the 

I'ropcrty did not belong to defendants 2 and 3 
on it.s date.” 

The Subordinate Judge is simply spe- 
culating here. Ho does nob refer to a 
single item of evidence which would 
show tliat the title of defendants 2 and 
3 to two-thirds of the suit property, 
which prima facie they have gut as 
members of the joint family has been 
lost. The award not having been recog- 
nized by the Court in 11)14, and it nob 
being pleaded in the case that the award 
is nevertheless binding on the parties 
and no other arrangement being found 
by the Court, the title of defendants 2 
and 3 to an undivided two- thirds share 
has not been displaced though thei r title 
to a specihe two- thirds is nob establish- 
ed. In the face of such facts it surprises 
us to see the learned Subordinate Judge 
states that the properties did not belong 
to aotondants 2 and 3 on the date of the 
sale deed. He does not make any refer- 
ence to the (locumentarv evidence bet- 
ween 1914 and 1918 which show’s that 
defendants 2 and 3 continued their 
original adverse attitude towards their 
brotlier. It may be that in this case 
the brothers have combined for the pur- 
pose of defeating the plaintill, a feature 
which is not uncommon in suits con- 
cerning properties of joint families. 
However the result is that we find that 
the plaintill has not succeeded in show^- 
ing his title to the specific portions of 
the suit lands but his title to an un- 
divided two-thirds share in the suit 
lands remain. 

The real contending defendant is nob 
defendant 1 bub defendant 8, a purcha- 
ser from him. In these circumstances 
the question arises, because it has been 
argued by the learned advocate for the 
respondent, whether the suit merely for 
a share of the Alasandapuram lands is 
maintainable. In view of the fact that 
the plaintill has claimed an alternative 
relief for a general partition, the ques- 
tion is academic apart from the question 


1933 


Kakdaswami V. \enkatara!MA (RamesarD, J.) 


of proper court. fees payable by the 
plainfciii. Cut the poict has been ari^uecl 
and we are of opinion tliat the suit for 
partition of merely Alasandapurain lands 
apart from a general partition is sus- 
tainable. We proceed to give reasons 
or this conclusion. i\Ir. Padmanabha 
- y^angar contended that the suit for a 
share of the Alasandapuram lands is not 
maintainable because it is a suit for par- 
tial partition. Now cases establish two 
or three wall. recognized principles, 
liurstly, as between members of a joint 
^amily no suit for partial partition lies. 

• . * ^ a member or members of a 

)oint family may sue an alienee from a 
member or members of the joint family for 
his or their share of the property alie- 
nated without suing for a general parti- 
tion In so doing they affirm the sale 
)y the other member or members hut 
the real basis of the rule is that as the 
ru e against partial partition is a rule for 
o.'Piotection of tlie joint family against 
being harassed by multiplicity' of suits 
at the instance of alienees from recalcit- 
rant members. they can waive the bene- 
tit of it. and they can bring a suit to 

separate themselves from the undesir- 
able stranger. 

The remarks in Iburamsa Howtlian v* 

^fi'i'fuienkatasami'-Naich ( 1 ), show that 

the rule is recognized on the ground 
that it has been acted upon in a series 
of cases, and it is too late to examine 
whether the foundation of the rule is 
sound or unsound. So it is unnecessary 
to analyse the reasons for the rule. It 
is enougn to say that the rule exists as 

betvveen members of a joint family and 

an alienee from a member or members. 
,\\e have got the actual decision in 

IburarnsaEowthan v. Thiruvenlcatasami 

Eaich (Ij, where the plaintiff is an 
alienee from one member and the defen- 
ant is an alienee from another member 
o ^ e joint family. The suit w^as held 
to be maintainable. Mr. Padmanabha Av- 

yangar contends that that decision should 

plaintiff 

second alienee from a member and 

be utilij-fiil f ^ aijdthat it cannot 

be utilized to hold that a suit hy a first 

ilienee against the second aliener 
maintainable. We do not see any re^ 
3on for upholding this distinction. In 

the facta of Thnramsg Rnvthanv Thiru. 


1. (1911) iMad 269=7 I U 659 (E B), 
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lenkafasavii ISiaicJc (l) it happens that 
the plaintiff is the second alienee from 
a member. That is merely an accident, 
ihe principle is that where people who 
are lighting are merely two alienees, 
U 13 unnecessary to apply the main rule, 
ihe position of the respondent can 
easily be tested. If there are two simul- 
taneous sale deeds on the same date, ono 
by one member and another by another 
member, in favour of straimer^ thn 
question arises which is the person that 
can sue according to the rule as contend- 
ed for by the respondent. The respon- 
dent concedes that in such a case both 
can sue, which only shows that there is 

no meaning in the rule as contended for 
by him. 

Again in a case where there are two 

alienees, suppose the fiist alienor him- 
self chooses to bring the suit either 
associating the alienee with him or by 
himself, it cannot be contended that the 
suit is not maintainable. The truth is 
that once you recognize the right of a. 
member of a coparcenary to bring a suit 
against an alienee, the right of an alie- 
nee from a coparcener to sue another 
alienee immediately follows as a corol- 
lary and the distinction between first 
alienee and second alienee is entirely 
^relevant. Another decision sought to 
be relied on by the learned advocate for 
the respondent is Beevi Aramal v.Ba. 
dhakrishna Ayyar (2). That case does 

not bear upon the point in question as 
it discusses tho question of equities in 
favour of the alienee in that case and 
proceeds so far as to say that the defen- 
dant alienee can insist on a general par- 
tition in a suit by the member. The 
^ird case relied on is Sundara Ayyar v. 
Krtshnamnrihi Ayyar (&). I„ that case 
a stranger who purchased a share of the 
properties of a joint family had several 
properties allotted to him in a suit for 
general partition but the defendant in 
the suit who was himself a purchaser 
had not been made a party to the earliei- 
suit for general partition. The plaintiff 
had to sue him again in a second suit. 

The suit was confined to only one item 
and he reserved his right in respect of 
the other properties. 

It was held that he must briu" a 
general suit including all the items and 
cannot confine h imself to one item. In- 

2. AIR 1923 Mad 467=79 T ^ 

3. (1916) 35 I G 677. 
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our opinion that case has nothing to do 
with the matter nnfler consideration. 
None of these cases supports thedistinc- 
fcion souglit to be drawn that the rule in 
Ihuramfia UoK'tJjaii v. TJiiriivoilcatasami 
Naick (l) should be confined to a second 
alienee and caiinc;t l)e followed with re- 
ference to a first alienee from a member 
:of the family. Apart from all this in 
|this pai'ticular cnso there is no more 
jjoint family, it being conceded by all 
the parties tliat there is a division in 
status. Though in such a case, as bet- 
ween members of the family tlicre ought 
to be one suit in respect of all items as 
held by Kumaraswami Sastri, J., in 
Ycrzdcola v. Y eruhola (4), still as bet- 
ween two strangers who are alienees 
from meraliers of the family we do rot 
see any reason why there could not be a 
suit for partition of those items in res- 
pect of which the contending parties to 
the suit are tenants in common. We 
think that the suit even in respect of 
'the Alasandapuram lands is therefore 
^maintainable. 

in modibcation of the Subordinate 
Judge’s decree we award a decree for 
partition of the two thirds share in the 
plaint lands. The plaintilf will be en- 
titled to full costs in appeal and three- 
fourths costs in the lower Court. The 
plaintiff is entitled to profits for three 
years prior to suit and up to delivery of 
possession from defendants 8 to 11. 
These profits will be ascertained by the 
lower Court before passing a final de- 
cree. 

P.IRS./k.S. Orfler accordi vglif. 

AIK Mad 150=71 1 0 177=45 Mad 048 
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Walsh, J. 

RamaJcrlslnia Clicttiar and another 
Appellants. 

V. 

Jayarama Iyer and others 
dents. 

Second .\ppoal No. oSo of 
cided on lOth May 1933, against decree 
of Dist. dudge, Nagapatam, in A. S. 
No. 211 of 1927. 

^ Limitation Act (1908), S. 14 — For ap* 
plicability of S. 14 not only the cause of ac 

tion should be the came but relief also must 
be the same. 

Her the applicability of S. 14, notonlv ihc 
cause of action should ho tho .saiuo, hut tho ro- 
liof souiiht- abo should bo the same. Ifciicc 
where the saiuo cause of action entitles a party 


to several reliefs and he chooses to sue only for 
one of them, he cannot claim the benefit of S. 14 
so far as limitation is concerned when he brings 
a suit for another relief: A I U 1921 Mad 597; 
A I R 19*23 Mad 347; AIR 1916 P C 93 and 
AIR 1933 Mad 197, Ref. [P 779 C H 

T. 11. Venkatararna Sastri or, N, S. 
Srinivasa Ayyar and G. Jagadisa Ayyar 
— for Appellants. 

K. BJiayshain, T. R. Srinivasan and 
V. C. Veeraraghavan — for Respon- 
dents. 

Judgment . — The defendants are the 
appellants. The question is whether the 
suit is time-barred, having regard to 
S. 14, Lim. Act. The persons, Aiya- 
swami and Venkatachala Ohetti were 
carrying on a grocery business jointly. 
Aiyaswami died leaving a widow, defen- 
dant 2. Yenkatachela Chetti left a son 
Tjakshminarayana and between this son 
and defendant 2 there was a partition 
suit, O. S. No. 37 of 1919 in the 
Mayavaram Sub- Court. Before it was 
launched a creditor of Venkatachala 
Chetti brought a suit, O. S. No. 397 of 
1918, in the Tiruvarur District Munsif’s 
Court, got a decree and in execution of 
it attached some of the goods in the 
grocery shop. The Amin who took 
charge of the attached properties left 
them in the hands of the plaintilT who 
executed a surety bond that he would 
ho responsible for the value of the 
goods. The decree was satisfied bet- 
ween October and December 1919 In 
the partition suit between tho widow, 
(defendant 2) and Lakshminarayana the 
grocery goods went to the widow under 
a compromise. She assigned them to a 
transferee, another Lakshminarayana. 
He sought to recover the goods from 
the plaintiff and Bled a suit against 
him. The plaintiff as defendant 1 in 
that suit raised two defences: (l) that 
the plaintiff Tjakshminarayana did not 
own the goods hut was only a benami- 
dar; (2) that while he (defendant!) was 
in possession of the goods the present 
defendants trespassed and took them 
away. In that suit the trial Court 
found the plaintiff Lakshminavayana 
was not entitled to the goods and dis- 
missed the suit. The appellate Court 
found he was entitled and gave a decree 
against defendant 1. It may be noted 
tiiat defendant 1 in that suit, ihe pies- 
ent plaintiff, got the present defendants 
impleaded as defendants 4 and 5. The 
alleged trepass by them was on the 22nd 
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or 23ra February 1920. The present; 
suit was brought on 30th November 
lJ2o. It is admittedly out of time un- 
less the time of the trial of the suit 
brought against the present plaintiff by 
Lakshminarayana is excluded. Both the 
lower Courts found that it should be ex- 
cluded. I am, however, unable to agree 
with their view. Looking to the written 
statement of the plaintiff in that suit as 
Defendant 1, it is perfectly clear that 
he claimed no relief as against defen- 
dants 4 and 5 in that suit (defendants 1 
and 2 in the present suit). His main 
aetence, as stateci above, was that the 

properties did not belong to the plain- 
tiff in that suit. Than he went on to 
para. 7 of the written statement to sav 

If for any reason it is establislied thattbe plaibt 
properties belong to the plaintiff .and^only 
Mmakshi Ammal and Ramakrishna Chetti (de- 
fendants 4 and 5) removed the articles, having 
regard to the fact that the articles were en“ 

nlafnMff r- °‘^ly for safe custody the 

persons^”’ ’^®'*of °o>7 against these 

_ He then goes on in para. 8 to say; 

Xhe suit IS bad for non-joinder of these 
parties, and he says therefore that 
they should have been made parties. 
He claims no relief against them. It 
IS argued that S. 14. Lim. Act, says noth- 
ing about the relief being the same, but 
only the cause of action being the same, 
it would be an extraordinary proposi- 
tion to hold that where the same cause 
of action entitles a party to several re- 
liefs and he chooses to sue only for one 
of them he can subsequently brin^f a 
suit for another relief and, so far" as 

limitation is concerned, claim the bene- 

V rf V a recent case 

^ 7 ^ appellants N arasimlia^ 

\TnT\V- 1933 

2Iad. 107, Sundaram Chetty, J., says 
with reference to S. 14: ^ 

‘‘Another aspect for consideration under that 

fof the f procLding wL 

tw!Tte^®°-^®^^^ 1317 Where 

two Items in regard to which a claim 

«" rafts' 1 ° 1 ^“ 

tTon sS -ere parti- 

^ SulbS, which IS clAQr 

aSaiDst the propositioD that as long as 

nets may be different. No authoritv 
has been quoted before me to show that 
the relief must not also be the same if 
14, Lira. Act, IS to apply. Then it is 
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argued for the respondents that the 
6th additional issue in O S. No. 194 of 
1922 on the file of the District Mun- 
sif’s Court, I'iruyarur, covers the plaint. 
That issue ran. Whether the disputes 
among the defendants can be adjusted 
in this suit. This is very vague, and 
to see what the disputes weie we must 
look to the written statement. As I 
said, the plaintiff never raised any 
point in the written statement that de - 
^ndants 4 and 5 were liable to him. 

1 - stated that if anybody was 
liable to the plaintiff in that case it 
was defendants 4 and 5 and not him- 
self. In fact, as stated by the trial 
Court in the present case it was found 
in that case that no disputes arose bet- 
ween the defendants in that suit.” The 
District Munsif's finding on that issue 
IS upon my findings of fact no disputes 
between the defendants in this suit 

7 -f Soes on to say; 

-Dufc if there were such disputes it has not been 

suu'hself.'’^®^’ in this 

The appellate Court in that suit said- 

It IS unnecessary to express, and I do not 

opinion as to the rights and objec- 

a ’ plaintiff and de- 
fendants 4 and 5 in the matter of the Lamans’ 

dant"®! ha- ■“ I clear that defan- 

tL plaintiff ° “ '^eainst 

in awarding costs he says; 

defendants 1 to 3 must also pay the costs of 
defendants 4 and 5 who have bLn broS on 
record on their objection in both Courts.” 

No doubt there are cases in which a 
party may be entitled to the benefit of 
B. 14, Lim. Act, although he is a defen- 
dant, but m none of the cases relied 
upon by the lower Courts or before me 

tor the respondent-defendants has it 
been held that where he has not asked 

for the relief m the other suit or pro 
ceedings he can take advantage of this 
section. In Nrttyamoni Dassi v. Lakhan 
Chandra Sen (l) relief was asked for 
and not only that but the defendants 

got an effective decree in their favour 
in the farst Court and certainly the 
time during which that decree was in 
force could be deducted under S. 14 

Lim. Act: See also Ali v’ 

Kunhammad (2), where the relief was 

directly asked for. Satyanarayana 


(PC) Jb_o3 I C 452=43 Cal 660 

2. A I R 1923 Mad 347=73 I G T(q 

3. air 1927 Mad 597=100 1 0 776=50 Mad 
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appellants is a very strong case to show 
Miat whei'o the f)arty coulu have filed 
a suit for the lajliof lu) as!^s during tho 
f)onflency of anotlier connected suit or 
proceedings, lo cannot avail himself of 
S. 11 , j/on. Act. In that suit tho maker 
c'f a promissory. note sued t’ne payee for 
a mere declaration that tho note had no 
(consideration and was obtained l)y fraud 
arid miduo iniluenco ’.vifchouc suing for 
an ini unction to restrain the payee 
from filing a suit on tho note. Held 
tlnrt this did not suspend tlio running 
cl time lo! tlie suit on tlm note by the 
j)ayee, that the principle of dopemhint 
jud;Mnerits is no longer good law and no 
e(iu!taJ)le grounds for suspension of a 
cause of action c;i:i 1)6 added to tho 
provisions of t!io idrnitpution Act. If 
an issue which was not actually raised 
could be he hi to arise by implication, 
so as CO enable S. 14, Ijirn. A'd-, to be 
availo'l of ia tho subseciuent suit, it 
w'ould have been in a case of that sort, 
vet their laordsbips say: 


‘ • rl^ 


riioro w.i-’ nolhi))L; in tho presont CU'O to pre- 
vent thv) filing of til-' sii i t on 5tli Septcml'or 1021. 
It may be that tlie Dia'rict ?»Innsif would have 
dismi'-v-ed the suit fi>l!owi?)g his finding in the 
earlier ca^o on the guostion of consideration and 
undue induenco i^ut. ou appeal, it would have 
been reversed along with tlio other appeal and 
j)laintitl would have got hi.s decree, b^o long 
as there was no Icf^il impediment to the filing 
of the suit earlier, no time can he excluded. 
Column 3, Art. 73, operated.” 

That is a very much stronger case 
than tho present case. As stated by 
tho learned Judges, it is almost certain 
that if in that matter a suit} had been 
filed in tho first Court it would have 
iieon dis jiissed by tho first Court on 
account of its finding in tho earlier suit. 
Tho (luestion as to whether money was 
due ou the note was obviously much 
riioie nearly raised by implication than 
tho liability of defendants 4 and 5 to 
dofomhiut 1 in the present matter, 
wiicMO it can only be argued that be- 
cause tho present plaintifT pleaded that 
not ho hut defendants 4 and 5 are lia- 
l)le, if any persons wore, to tho plain- 
tiff in that suit, therefore he raised 
tho (luostion that they were liable to 
himself. In my opinion it is quite 
clear that the plaintiff’s cause of action 
wliicli arose on 22 nd or 23 rd February 
1920 subsisted throughout tho course 
ol tho suit hiouglit against him, 0. S. 
No. 194 of 1922, and that his right to 
recover from tho present defendants 


was not put in issue in that suit and 
the present suit is in my opinion clearly 
time-barred. It may he noted that 
even if for any reason it should he 
held that the plaintiff was entitled to- 
deduct the period between the decree 
in the trial Court dated 2()th November 
1923 Sind that in the appellate Court 
dated 14th July 1925, about 20 months,, 
tho suit would still he out of time. In 
tho result the appeal must be allowed 
witii coats throughout and the suit dis- 
missed . 

P.K.S./k.S. Appeal alloiced. 
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Vj:nkatasubba Rao amd Rkilly, J J. 

S. Aifyaswami Ayijai — Petitioner — 
Appellant. 

V. 

Sn'akki Aynvial — Opposite Partyy 

A[)peal No. 481 of 1930, Decided on 
18th October 1932, against order of Sub- 

Judge, Madura, D, - 1st March 1930. 

Civil P. C. (1908), S, 145 — Order passed by 
Court not under S. 145 but under general 
power against sureties — Surety hasright of 
appeal from such order. 

Tho Court c;in in certain cases to which 8. 145 
does not apply, under tho general power, pass- 
orders in regard to executing orders against 
surctio.s. And in such cases the surctv has also 
a remedy hy wav of appeal from sucli order: 
Ain P.)il) P C 55. lief, [P 7S1 C 1, 2] 

K. V. ScsJia Ayyanga ) — for Appellant. 

C. A. Seshagiri Sastrl — for Opposite 
Party. 

Order. — ^Ir. Seshagiri Sastri for the 
respondent takes an objection in limine 
that the present appeal is incompetent. 
The point to he decided is, whether an 
appeal lies against the order in question. 
The facta may he briefly started: 

One Chollammal executed a deed of 
mortgage in favour of Sivakkiammal, 
the respondent. In a suit (O. S. No. 13 
of 1919 on the file of the Mayavaram 
Sub-Court) subsequently brought by 
Chellammal’s husband, Pamaohandra 
Ayyar, against Ayyaswami Ayyar, the 
appellant, Ramachandra Ayyar was ap- 
pointed receiver. lie was directed to 
furnish security, and Chellammal exe- 
cuted on 24th July 1917, a security bond 
in favour of the Court, creating a charge 
over tho property already mortgaged to 
Sivakki. Some time ‘later Chellammal 
executed another mortgage in favour of 
one Ramaswami Ayyangar. Sivakki then 
filed a suit on the foot of her mortgage 

(0. S. No. 239 of 1922 on the file of the 
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Munsif’s Courfc, Madura). At that time 
she alleges she was not aware of the 
security bond executed in favour of t.he 
Mayavaram Sub. Court. Naturally while 
she impleaded Ramaswami Ayyangar as 
a party, she did not add as defendant 
any person claiming an interest under 
the security bond in question. Even if 
she was aware of the security bond, she 
would liave nad a diOicultv in deciding 
as to whom she should add as a partv, 
the charge having been created in 
favour of the Court. Sivakki in due 
course obtained a decree, brought the 
piopert^ to sale and on 1st February 
1926 purchased it herself in Court auc- 
tion and in October following, she was 
put in possession Subsequently Ayya- 
Bwami Ayyar instituted proceedings in 
O. S No. 1.3 of 1919 against the surety, 
Ohellammal, obtained an order against 
her and got it transferred to the Madura 
Munsif 3 Court for execution. To those 
proceedings Sivakki was not a party, 
ilie order was executed, the charged 
property was brought to sale and Ayya- 
swarni Ayyar himself purchased it in 
iqoq'^' auction sometime after 30th July 
1928._ Then finding that the property 
was in the possession of Sivakki he 
moved the Court, complaining of’ her 
obstruction, to remove her from the 
property, and the lower Court has made 
an order rejecting the application. The 
piesent appeal is from that order. 

Mr. Seshagiri Sastri, for the respon- 
dent, contends that the order against 

prope'rtr'lnd ^ iuimo'a'bi: 

whe^re a mS hTmtl? ^r^ 

the learned counsel contends that Si’ 
lammal cannot be deemed to be a partv 
to the suit (O. S. No. 13 of 1919) wRh n 

the meaninc^ of S a .7 t*. • i_ ^ yAunm 

the proceedini ; to 

not app^r and wT does 

under the terms of made, not 

under the general 

cial Committee has 

possess in regard tr. ^ Courts 

made against%he sureS*'^® 

Stngh v. Jai Indrn j ■^'^fjhubar 

<>); 

1. AiH lyiy p 
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Cornmifctee shows that whab was con- 
templated was an order in the suit itself 
(see p. 1G7) and the implication is that 
the surety was dealt with as if lie was a 
party to the suit. S. 145, while it pres- 
cribes a remedy against the surety also 
provides for the surety’s remedy by way 
of appeal. When their Lordships of the, 
^Judicial Committee held that there was 
powei outsicio o. 145 to proceed against 
the surety, they could not have intend- 
od to deprive him of the remedy which 
he would have had, had the proceedings 
been taken under S 145. Their Lord- 
ships point cut that the surety was not 
a party to the suit at the stage of the 
hxation of mosna profits, that is to say, 
before the execution commenced. But 
having regard to their Lordships’ deci-' 

Sion and the policy underlying S 145 
we must hold that it was not intended 


- iiJucuuOCl 

that the surety s rights should in this 
respect be abridged. 

The only other point bearing on the 
preliminary objection is, whether 
bu^akki IS the rern-esentutive in interest 
of Chellamal. Sivakki by reason of her 
purchase became the assignee of Ghel- 
lammal’s equity of redemption. This 
has not been seriously disputed. In the 
result, we must disallow the prelimi. 
nary objection. The questions raised 
in the appeal itself are similar to tho«e 

raised in G. M. S. A. No. 182 of I 93 i 

Wrd ^''Sgested may hi 

neard by three Judges. Subject to the 
orders of the Chief Justice, it appears 

be Serr-rr H ^ 

Judges ^ 'hree 

P.R.S./k.s. Order aocordingly. 


and 
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CURGENVEN, J. 

N. M. S. Sadasivier Kri<;lfn^„,- 

o<;icrs-Plaintiffs-Petitioners 

T. S Meenakshi Iyer and others- 
fendants— Opposite Parties 

Deddtd S,. ^0/ »< 1930, 

01 Sub ,„dg,, MaXa. fu' s°S bT 

884 of 1929. No. 

Stamp Act ( 1899 ) S Sfi_c •. 
sory nole-Attention of Ju.J„ u "" .Promis- 

hearing of case was over an^ .‘’rfught when 
’".FfP^ration, to fad . ^“^g“»ent was 

had not applied his^ stating that he 

“•s mind to admissibility, 
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considering such question and dismissing 
suit — Held dismissal wasproper. 

'-'In a suit, on a pioinissory note the defendant 
had adtnir.ted execution of the note and the 
licirinct of the case liad been closed, aii'i judg- 
ment was in preparation when the Judge’s at- 
t- ution was di.iwn to the fact that the note was 
insnriiciently stamped. lie then proc eded to 
consider, whether he had in fact admitted the 
document and. stating that he had n-'t applied 
his mind, and answered the question in the 
iic'^ative and dismissed the suit as the note was 
in. id iii^sible: 

I f cl I : th.it in view of the statement of the 
Court itself that no occasion had arisen for it to 
lo )k at the docuinout and that it had not in fact 
considered the question of its admissibility, the 
stage liad not been reached at which that admis- 
sibility could not be que.stioned and that the 
suit was properly dismissed : Alii 10*21) Mad 
522. Jirf. [P 782 G 21 

K . \ 'e)igiisivami Ayyn } — for 1 etitioners. 

T. L, Veiikatarama Ayyar.K .V . Srini- 
vasa Ayyar and V. K .A2)}yaSxva7ni Ayyar 

for Parties. 

J udcjinent. — The plaintiffs are the 
pebitioriei H. The suit wasliroughb on an 
insuhiciently stamped promissory note 
which was for this reason rejected by the 
Suhot d 1 nate Judge and the suit dismis- 
sed. The question is whetlier having 
regard to the jirovisions of S. JO, Stamp 
Act, the Subordinate Judge was right in 
rejecting the note; in other words, whe- 
ther the note had not already been ad- 
mitted in evidence The circumstances 
are set out in the judgment of the lower 
Court. It appears that defendant I liad 
admitted execution of the note, and the 
hearing of the case had been closed and 
judgment v\asin preparation when the 
Subordinate 1 udge’s attention was drawn 
to the fact that the note was insufii- 
cieiitly stamped. lie then proceeded to 
consiiior whether he had in fact admitted 
the document and answered the ques- 
tion in the negative. Jle was guided to 
this conclusion by a decision of this 
Court, Venkannaw Parasurama Byos (l) 
where it has been held that a document 
cannot be deemed to have been admitted 
in evidence until the Judge has applied 
his mind to a consideration of its ad- 
missibility. In that case there occurred 
the cirsumstance tlrat the endorsement 
required by O. 13, H. 4, Civil P. C., had 
not only lieen made but had been en- 
dorsed by the rubber stamp of the 
presiding ollicer. 

In the present case the endorsement 

bad been made by the dork but had not 

been signed or initialled. All this is 

1. AIR 1029 Iliad 522=120 I C~c79^53~Mad 
137. 


quite unessential and we have to consi- 
der whether the Subordinate Judge had 
applied his mind. It is argued that the 
document must have been admitted be- 
fore the stage came for writing the judg- 
ment. But although it may be wrong 
to commence a judgment before com- 
pleting such matters as admitting docu- 
ments, that is not to say that admis- 
sion had actually taken place. It is 
diflicult to resist the statement of 
the Court itself that no occasion had 
arisen for it to look at the document 
and that it had not in fact considered 
the question of its admissibility. In 
these circumstances I cannot differ from 
the view that the stage had not been 
reached at which that admissibility 
could not be questioned and I think 
therefore that the suit was properly dis. 
missed. The revision petition is dis- 
missed with costs, one set. 

p.R.s./k.s. Petition dismissed. 
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Pandalai, J. 

Kothandarama Pillai and another — 
Appellants. 

v. 

Mxinicipal Council^ Trichinopohj and 
anothei — Respondents. 

Second Appeal No. 315 of 1931, Deci- 
ded on 3rd April 1933. 

(a) Madras District Municipalities Act (5 
of 1920), S 83 (a) — Place where people are 
given only food and drink gratuitously but 
not allowed to rest during night time is not 
choultry. 

A place where people are given food and drink 
gratuitously but are not allowed to rest during 
the night time is not a choultry within the 
mening of S. 83-A. It is only a chatram, 

[P 733 C 21 

(b) Interpretation of Statutes — Section 
must be read in the sense in which words in 
section are accepted by authority and not by 
unintentional use of such word. 

Unintentional use of the words cannot be used 
to control the interpretation of the section which 
must be road in the sense in which the wOrds^aro 
accepted by appropriate authority. LB 0 ll 

(c) Madras District Municipalities Act (5 
of 1920), b. 83(a)— Only places which re- 
quire that no income should be derived for 
exemption from tax are playgrounds {Obiter). 

Obiter, — The only places which require that no 
income should bo derived therefrom in order to 
to entitled to oxoQiption are the lasl-montionod 
of series, namely playgrounds which are open 
to the public and from which no income is 
derived! tP 7S4 G 2] 

K, P, Barnakrishna Ayiiar for Appel- 
lants. 

P. Venkataramaiia Bio for Respon- 
dents. 
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Judgment , — This is an appeal against 
the decision of the learned Subordinate 
Judge of Trichinopoly reversing a deci- 
sion of the District Munsif and award- 
ing to the respondent, the Municipality 
of Trichinopoly, a decree for Es. 178 
being arrears of property tax from the 
second half of the year 1924-25 to 
1927-28 in respect of premises in the 
possession of the appellants. The de- 
fence was that the property was exempt 
from the property tax under S. 83 (a), 
Madras District Municipalities Act, being 

^ mentioned there. The 

Municipality contended that the pre- 
mises are not a choultry. The District 
Munsif accepted the defence but the 
learned Judge rejected it. Hence the 
appeal. S. 83, District Municipalities 
Act, says that the following buildings 

and lands shall be exempt from the pro- 
perty tax : 

‘‘(a) Places set apart for public worship and 
either actually so used or used for no other pur- 
pose, choultries, buildings used for educational 
purposes and libraries and playgrounds which 

are open to the public and from which no income 
IS derived. 

There are other clauses which it is not 
new material to refer to. Two points 
were discussed in the lower Court : (1) 
whether the premises are a choultry 
wichin the meaning of the section, and 
(2J if so whether it satisfies the condi- 
tion which according to the respondent 
must be satisfied by all the kinds of 
buildings and lands mentioned in the 
clause, napoely that no income shall be 
derived therefrom. The learned Judge 
has held that the place is not a choultry 
within the meaning of the section. He 
has so held on a consideration of Ex. 1 
which is the deed by which the premises' 
in question were dedicated to charity in 

1888 by the owner, Kothandarama Pillai, 
and his wife, Manonmani Ammal. The 
question is whether that dedication by 
Its express language or by what neces- 
sarily follows from it constitutes the 
premises a choultry. The deed of settle- 
ment as It 19 called (Ex. 1) enumerates 
m para. 4 the purposes for which the 

Ld[Lte"d properties 

deaicated. It begins by saying that the 

said building, the tank and the other 

appurtenances are to be known by the 

name of Tuesday Thannir Pandal Dwa. 

desi Kattalai Dliarma Matam, It goes 

on to say that on Tuesday every week 

Earadesis that come should be given food 


xt continues: that every day from Thai to 
Avani each year kambu grain should be 
cooked and the said food should be kept 
m mud pots and allowed to ferment and 
be mixed with salt and that all who 
come between 7 a. m. and 6 p. m. with- 
out distinction of caste shall be given 
the food and the fermented water. 


The deed further says that on every 
wadasi day, i. e., once a fortnight. 
Brahmins should be given food as funds 
peimit. The tank is to be used by all 
castes among the Hindus except the 
Pallas and Pariahs for bathing and 
drinking, and the flowers that are to be 

got by the maintenanceofaflower garden 

and the leaves of the holy Bilvam and 

ihoolasi are to be used for worship bv 
Brahmins Saivas etc. The paragraph 
winds up by saying that the above bnil- 
ding and the appurtenances have been 
built for these purposes. The question 
is whether the building and lands ap- 
purtenant thereto dedicated to charity 
of the above description are a choultry 
within the meaning of that word in the 
District Municipalities Act. It would 
e observed that all the purposes men 
tinned are the giving of food and drink 

literally people of 

other places which means these who have 

no fixed abode and go from place to place 

given up any lucrative occupation 
Ut IS to be presumed in search of a higher 
life), are to be fed every Tuesday. All 
who come, without distinction of caste 
aie to be given kambu food and the 
fermented water of the food throughout 
the SIX months, Thai to Avani, and 
Brahmins are to be fed on the Dwadasi 
day 1 . e., once a fortnight. The essential 
idea running through the foundation is 

that of free gift of load and drink The 
premises are intended for being used to 
carry out this purpose. The respondent’s 
contention, which the learned Judge 
accepted is that a place intended for frL' 
feeding, however charitable it might be ' 

IS not a choultry but a chatram £ 
Wilson s Glossary, p. 108, it is stated that! 
the word chavadi becomes choultry when 
corrupted and that choultry meanra 
public lodging place, a shelter for 

travellers. In the same book at p in/ 

the word chatram which is the verna 

cular corruption of the Sanskrit SatS 
IS explained as a place where refreT 

^o Brahmir especiaUy 

o ^raPmins. The same distinction bet- 
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Nveen a restinc^ plac?- fnr travellers and a 
place vviiere rel’reshnient is ^^iven is also 
Yneutioiied in Made in’s Manual where 
at p. choultry is stated to be a 

v:orrii j >tion of the word chavadi and is 
G\rd:iin-*d «3 a hall used by travellers as 
a rostini^ place anv.1 also intended as a 
place for the transaction of public busU 
DCSs as in the expression village chavadi. 
And at p. iS8 chatrarn is explained as a 
/•orruption of the Sanskrit Bathra-in and 
aq a liouse where pilgrims and travelling 
members of the iiighcr caste are enter- 
tained and fed grabuiboudy for a day or 
two and as charitable foundations for 
/tlio lo Iging and oiitei tainment of a cer- 
tain number of guests for a specified 

time. 

This distinction between the two words 
iB confirmed by popular use, although 
it is nob uncommon when language is 
loosely used for the two words to be 
indiscriminately used to describe the 
same premises. The appellant’s advo- 
cate has thus drawn my attention to 
■Vcnkalachala Pillai v. Tahik Board, 
Saidopct (1) where at p. 381 the institu- 
tdon then in question which was un- 
(louhtedly a feeding place is described as 
a choultry. Bub this is move or less 
linaccurabo because unintentional use of 
■the words cannot, 1 think, be used ^ to 
'control the interpretation of the section 
*which must ho read in the sense in which 
the words are accepted by appropriate 
iaubhoviby. That being so, I unalde 
'bo sav that the loarned Judge’s decision 
is not justified. There is no provision as 
far as 1 can see in the deed of foundation 
for any provision for a resting place for 
anyone. It is natural that those who 
•come to take their food may have to wait 
seme time before it is given and after- 
wards may linger before they go away. 
But that will not convert the foundation 
into one intended as a slielbor for travel- 
lers and in my opinion the trustees would 
ho justified in requiring that those w’ho 
come to receive their food should nob 
stay in tho premises and take shelter 
there. It is noteworthy that tho whole 

•feeding contemplated in the deed is to 

take place during tho daytime-Dvvadasi 
feeding of Brp.hmins is alway, in the 
morning. Tho poor feeding is expressly 
required to ho over l^y (> ju m. and at 
night tho building is to ho kept lib hut 
not for the vecenthm of nnv travellers. 
M.'(ioii) 31 idad iu:r=io 10 301. 


That being so, the only conclusion I can 
come to it is that although the premise’s 
are undoubtedly a charity they do not 
fall within the category of charities 
which are exempted by tho District 
iMunicipalities Act, viz., choultries. It 
may be that in particular cases the same 
place is intended to be used both as a 
choultry and as a chatrarn. Where such 
is the case, such premises would un- 
doubtedly to the extent to which they 
are choultries come within tho exception 
to B. 83 (a). But that is nob the case 
here. I think the decision on this point 
of the learned Judge was right. 

In tliis view the contention of the 
respondent whether even if the place is 
a choultry it should not also satisfy the 
condition of no income being derived 
thereform does not arise. As the matter 
has been argued how’ever I may indicate 
my view that as I read Cl. (a), S. o3,| 
tho only places which require that noj 
income should be derived therefrom ini 
order to be entitled to exemption are the 
last mentioned of series, namely play. j 
grounds, which are open to toe public, 
and from whichi no income is derived.; 
On this point I have been refered to a) 
decision of Madhavan Nair, J., in Mu7ii- 
cipal Council. Trichinopoly v. Venkata^ 
rama Iyer (2) in which the learned Judge 
took a slightly dit'ferent view and held 
that tho requirement of no income being 
derived is applicable to libraries also the 
immediately preceding word. I think 
that on a proper reading of the clause 
the words which go together are build- 
ings used for educational purposes and 
libraries,” i. o., buildings used for educa- 
tional purposes, buildings used for 
libraries. Tbeseoccur before playgrounds 
and aro separated therefrom by the^ word 
*'and” which shows that the qualifying 
clause of playgrounds is not to be taken 
over and attached to the previous places 
bub only to playgrounds. This reading 
explains and gives effect to all the wor s 
of the clause including the and ^®fore 
libraries and the and after it. 6 
appeal fails and is dismissed with costs. 

p.r.s./k.s. Appeal dismissed, 

'2. AUl 1931 Mad 55=129 1 0 225=54 Alad 195. 
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Pandalai, J. 

Vempati Mangamma — x\ppellanfc. 

V. 

Byia Narayanapjna — Respondent;. 

Appeal No. 207 of 1930, Decided on 
9th May 1933, against appellate order 

of Sub- Judge, Bapatla, D/- 31st Decem- 
>ber 1929. 

^ Limitation Act (1908), Art. 181— Dec ree 
declared unexecutable by execution Court- 
Order set aside on appeal — Fresh period of 
limitation runs from date of latter order. 

Where a decree is declared un executable before 
the execution is otherwise barred, and that deci- 
sion is reversed later and the decree is thereby 
rendered executable, the subsequent application 
for execution should be regarded as one falling 
-under Art. 181 and fresh period of limitation 
runs from the date when the decree is lendered 
executable: Case law reviewed. [P 737 c 2] 

Cli, Raghava Rao for Appellant. 

B. Somayya for Respondent. 

Judgment. The question is whether 
the appellant s (decree-holder’s) execu- 
tion petition dated 9th dune 1928 is 
'barred by limitation. He obtained his 
decree for money cu 20th April 1922. 
The judgment-debtor (respondent) on 
•3rd May 1924 put in a petition stating 
that he had discharged the debt and to 
•enter up satisfaction which was ordered 
on 23rd December 1924. Thus the decree 
was declared incapable of execution as 
it was discharged about five months be- 
fore the expiry of the first period of 
three years from the date of the decree. 
The decree-holder appealed from this 
decision and the appellate Court on 
26th February 1926 reversed it and held 
that the decree was unsatisfied. The 
decree-holder’s first execution petition 
was the one dated 9th June 1928 which 
both the lower Courts have held to be 
barred by limitation under Art. 182, 
Dim. Act. It is clear that if the start- 
ing point is calculated from the date 
mentioned in Art. 182 (l) and if that 
date is taken as 20th April 1922 without 
giving any efifect to the fact that though 
•that was the original date when the 
decree was passed, the decree as such 
■ceased to have legal efifect between the 
parties or to be executable as such on 

-23rd December 1924 when it was de- 

cl^ed satisfied and was restored to force 
and executability only on 26th February 
1926, the petition would be barred. The 
appellant’s argument is that those facts 
oannot be ignored and that a new start- 
ing point must be calculated from 26th 

1933 M/99 k 100 


February 1926 when the decree was re- 
stored to file and invokes the principle 
of Peer Animal v . Nallauswami Pillai (l) 
for dating the date of the decree from 
the time when having been declared 
unexecutable that declaration was itself 
set aside on appeal. Alternatively he 
argues that by reason of those facts, a 
fresh right to apply has arisen and the 
application must be taken as falling 
within Art. 181. Doth these are merely 
different moans of arriving at the same 
result that a fresh right to execute the 
decree arose on 26th February 1926. On 
the other hand the respondent urges 
that there is no such fresh right and 
that the only right is to execute the 
decree of 20bh April 1922 within any of 
the periods mentioned in Col. 3, 
Art. 182. The decision depends on ac- 
ceptance of either of these argument?, 

^As the Privy Council observed in 
R agendra Nath Bey v. Suresh Chandra 
Bey (2), the only course open to the 
Couit is to give effect to the words of 
the statute. But in so doing the Privy 
Council t hem selves and the Courts in 
India have by interpretation understood 
the applicability of Art. 182 as a whole or 
the words in the third column of that 
and ^ other articles in such a wav in 
particular situations and classes of cases 
as to avoid obvious injustice and incon- 
venience to which the opposite inter, 
pretation would lead. The theory of 
continuation or revival of execution 
petitions dismissed for statistical pur- 
poses and without any fault of the 
decree-holder but because there was 
some collateral proceeding which made 
execution practically impossible is one 
of the methods by which injustice is 
avoided in some cases. That theory is 
of no use in this case because the decree- 
holder had not put in any execution ap- 
plication before the present one. As to 


uuio uLiouty iimiboCl 


Viscount Cave remarked drily during 
the argument in Rameshwar Singh v. 
Homeswar Singh (3), that you must make 
liopoloss 8ippliC3(fcion or this principl© 
will not apply. If for instance this 
decree-holder had in the five months left 
to him between 23rd December 1924 and 
20tb April 1925 filed an apnlioat ion for 

1 . AIR 1931 Mad 149=130 I O 738=54 Mad 453 
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execution it would certainly have been 
dismissed as the District Munsif bad 
lield on 23rd December 1924 that the 
decree was satisfied. Such dismissal 
was however necessary for this principle 
to bo of avail. But it would keep the 
decree alive. 

Similarly the decree holder’s opposi- 
tion if by counter-affidavit, to the judg- 
ment-debtor’s petition to enter up satis- 
faction might have been regarded as a 
step-in-aid of execution. But according 
to the relevant authorities this requires 
that there should have been a previous 
execution petition of which the opposi- 
tion w^as a step in aid. Therefore this 
method of loosening the bonds of a 
decree- holder whose legs are tied by 
circumstances beyond his control while 
trying to keep up with the time which 
is always running against him is also not 
available in this case. The Privy Coun- 
cil in the case before them inBameshwar 
Singh V. Uomeshwar Singh (3) therefore 
adopted the much more direct and 
simple doctrine that the language of 
Art. 182 (l) prescribing three years from 
the date of a decree or order read with 
its context refers only to an order or 
decree made in such a form as to render 
it capable in the circumstances of being 
enforced. They put it in another way 
by saying that when as in that case the 
application for execution could not have 
been made till the judgment. debtor had 
come into possession of the property, 
Art. 181 may be called in aid and the 
period is three years from the time 
when the right to apply accrues. If 
that principle could be used in the case 
of a decree which though not initially 
unexecutable becomes such by a decision 
in the same execution which is binding 
between the parties and which unexeoub- 
ability is removed only on appellate 
decision in the same proceedings, it 
would nob seem an unwarrantable ex- 
tension to hold that the date of the 
decree” in Art. 182 (l) is really and in 
common sense when the bar to its exe- 
cutability was removed by the appellate 
decision; or alternatively that the peti- 
tion hied after such removal is one go- 
verned by Art. 181 when the right to 
apply to execute again accrues. 

It is now decided, Nagendra Nath v. 
Suresh Chandra (2), that if there is an 
appeal against any portion of the decree 
by whichever party, “the date of the 


decree” for purposes of execution in 
favour of the parties who did not appeal 
and in respect of matters on which thero 
was no appeal is the date of appellate 
decree. This is based by the Privy 
Council on the words of Art. 182 (2)- 
“where there has been an appeal” being, 
unqualified by reference to parties or 
subject matter. Similarly if the whole 
Art. 182 is to he read in its context aS' 
applicable to decrees which are in the 
circumstances legally capable of execu- 
tion, I fail to understand why in a case 
where after a decree is passed it is judi- 
cially held by an order binding on both 
parties in the same proceedings incap- 
able of execution, a right to execute it 
should not be deemed to arise on that- 
decision being reversed. Execution pro- 
ceedings are for many purposes a con- 
tinuation of the suit and there seems ta 
he no violence to any language employed 
in the Limitation Act in holding as- 
above. 

I am aware of the principle that onco 
a period of limitation has begun to run- 
against a particular right to sue, appeal, 
or apply, there is no suspension of that- 
period except as provided by the Limi- 
tation Act itself. At the same time the- 
principle that a former right of suit or 
application may lapse and that a fresh* 
right to sue or apply for the same relief 
giving rise to a fresh period of limitation- 
may arise from circumstances has been 
recognized in decisions binding on me. 
In the case of suits, Muthuverappa . 
Chettij V. Adaikappa Chetty (4), and the- 
cases therein referred to, establish this. 


The Full Bench decision in Muilmkoralc- 
kat Clietti v. Madar Animal (5) is an 
instance of the same kind in execution 
proceedings. This decision and the" 
Privy Council cases on which it is based 
were considered in Peer Ammal v^ 
Nallausioami (l) in respect of appeals. 
In the last case the words the date of 
the decree” in the third column of 
Art. 156, Lim. Act, wore in conformity 
with the Full Bench decision, under- 
stood as the date on which the remedy 
(appeal) becomes available to the parijy. 
The recent Full Bench decision m 
Sundaranwia v. Abdul Khaddar \ 
relied on for the respondent. 
i. AIR 11.-20 Mad 6G3=6^G_472=mlad 8« 
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cage after a mortgage decree was passed 
aod pending execution it w'as held in 
anothei suit instituted by a stranger to 
the mortgage in the first Court that the 
moitgaged property did not belong to 
the mortgagor but to the stranger and it 
was held that the period during which 
this decision stood till it was set aside 
by the appellate Court could not be de- 
ducted^ fx’om the period of limitation for 
execution of the mortgage decree. That 
decision is based on the principle that 
the bar of limitation for a decree cannot 
be postponed or avoided in the absence 
of a direct order of stay or some provi- 
sion for suspension in the Limitation 
Act on any equity based on an implied 
order or collateral litigation which would 
render the proceedings futile. This was 
also the principle of Ammathayi Ammal 
v. Sivarama Pillai (7), a case on very 
sirnilar facts referred to and distin- 
guished in Peer Ammal v. Nallauswami 
Pillai (U (at pp. 459 and 460 of 54 Mad). 

In this case the decision of the Dis- 
trict Munsif rendering the decree un- 
executable was passed in the same pro- 
ceedings and not in collateral litigation 
at the instance of third parties and it 
seems to me that the grounds explained 
in Peer Ammal v. N allauswami (l) are 
applicable here. The difference no doubt 
18 that that was a case of an appeal from 
a lower Court s decree which had been 
set aside and afterwards restored, where- 
as this is a case of an application for 
execution of a decree which had been 
imperilled and rendered ineffective but 
later restored to force and executability 
by the order of the execution Court. But 
the principle is the same that you can- 
no4i either appeal from or enforce by exe- 
cution a decree so long as it is declared 
by the competent Court to be ineffective 
but must w^it till the higher Court has 
restored the decree and its force and 
effect.^ To adapt the language employed 
here it seems unreasonable to suppose 
that the right to execute this decree 
under Art. 182 became barred in the cir- 
cumstances because the period of three 

reckoned from the original 

within that 

period the decree was declared unexe- 
cutable, and though by the time that 
decision was set aside more than three 
years had elapsed from that date. Such 
a construction of Art. 18 2 could not have 

7. AIR 1926 Mad 334=86 I G 272. ’ ^ 
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been contemplated by the leyialatura. 
Therefore it becomes necessary on the 
principle of Rameshwar Singh v. Ilomes- 
ivar Simjti (3j, either to interpret the 
words the date of the decree” in that 
article as implying the condition that 
the decree should be legally executable 
during the whole of the three years’ 
period; or in the alternative in case 
where the decree is declared unexecut-' 
able before the execution is otherwise 
barred and that decision is reversed later^ 
and the decree is thereby rendered exe-^ 
cutable, to regard the subsequent appli- 
cation as one falling under Art. 181. For| 
these reasons the decision of the lower 
Cou r t is reversed and the execution 
petition remitted to the first Court for 
execution in accordance with law. The ap- 
pellant will have his costs throughout. 
P.R.S./k,S. Appeal allowed^ 
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Sdndaram Chetty and Walsh, JJ. 

^ Lakshmanan Chettiar and otehrs—PQ. 

titioners — Appellants. 

V. 

R. M. C. T. C. T. Chidambaram Chet- 
tiar and others Hespondents. 

1930, Decided on 
27th July 1933, against order of Sub 

Judge, Devakofctah, D/- Isfc November 

Court fees Act (1870), S. 11 - Plaintiff 
asked to pay additional court-fee in suit for 
partnership accounts— No mention in final 
decree as to from which of the defendants 

such court-fee was to be realized-Executing 

Court h.s jurisdiction to pass any order 

regarding ,t and to collect it as costs relating 
to execution. ** 

In a suit for partnership accounts, plaintiff 
was given a decree for an amount over and above 
whathe had claimed, and he was asked to pay 
th. court-fee on the additional amount before 
executing the decree The final decree did not 
mention as to from which of the defendants this 
additional amount of court-fee was to be realized 
In execution of the decree, plaintiff soucrht to 
r^ver this amount. It was contended that as 
the final decree did not mention about that 
li3rbili j , tliat amooiit was to bo borne bv thA 
plaintiff him^lf and that the executing Court 

had no jurisdiction to decide as to by whom this 
liability was to be borne : 

f <3ireo*ion for the payment of 
the additional court-fee for the excess «um 
decreed If given in the final decree shonlrl k 

s' n I" dutv*" “ “r ’tharild : 

to coUeot the defloit court fee, when it fiSds^thU 
execution is sought for the recovery of an amount 

relating to execution and therefore the executing 
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Court had jurisdiction to pass any order regard- 
ing it and that under the rule that costs should 
follow the event, the defendants were liable to 
pay it : 30 Mad 32, Ref, IP 780 C 1] 

P. iV. Fatanjali Sastri — for Appel- 
lant. 

V. Eamasivami Ayyar — for Eespon- 
clent. 

Sundaram Chetty, 7.— The appellants 
are the legal representatives of the de- 
ceased decree-holder. The decree in this 
case arises out of a suit for dissolution 
of a partnership and for accounts and 
other incidental reliefs. In the final 
decree that was passed in this suit,^ a 
decree was given in favour of the plain- 
tiff for a sum of Ks. 4,284-12-11 against 
defendants 1 to 3 in excess of the amount 
claimed in the plaint for which court- 
fee was already paid. According to the 
provisions of S. lli Court-fees Act, the 
decree for the excess amount shall not 
bo executed until the additional court- 
fee is actually paid. This is a manda- 
"tory provision which the executing Court 
is to carry out when the decree-holder 
applies for the recovery of such excess 
amount by way of execution of the 
decree. In the final deciee that was 
passed in this suit there is a direction 

*'on pnyment ol tliQ additional court* fee tlie 
plaintiff do recover the sum of Rs. 4,234-12-11, 
the excess amount decreed.” 

The legal representatives of the de- 
ceased decree-holder when applying for 
execution in order to recover this excess 
amount paid the additional court-fee of 
Es. 35D-11-0 before seeking to execute 
'the decree for that amount. The ques- 
tion arising for consideration is whether 
in a case of this kind it is competent to 
the executing Court to determine whe- 
ther the excess court-foe so paid is re- 
•coverable or not from defendants 1 to 3. 
It is urged strenuously on behalf of the 
respondents that in the absence of a 
specific direction in the final decree as 
to which, if any, of the defendants, are 
liable to pay this excess court-fee, the 
executing Court is not competent to giv0 
any direction as to the recovery of this 
amount as costs of execution or costs 
incidental or relating to execution. In 
the first place, we have the authority of 
the decision of this High Court in 
Perianan Chetty v. Nagaypa Mndaliar 
(1), wherein the learned Judges have 
statedjhat an y direction for the pay- 
^1. (1007) 30 Mad 32=16 M L J 543. 


ment of the additional court-fee for the 
excess sum decreed if given in the final 
decree, should be deemed to be a mere 
surplusage. It is clear from the opinion 
expressed in this decision that in view 
of the mandatory provision of S. 11, 
Court fees Act, no such direction need 
be given at all in the final decree. We 
are in agreement with that view having 
regard to the express provision in the 
aforesaid section of the Court-fees Act, 
which casts a duty on the executing Court 
to collect the deficit court-fee when it 
finds that execution is sought for the re- 
covery of an amount over and above what 
was claimed in the plaint. That beingso, 
no argument can be reasonably based on 
the supposed omission in the final decree 
as to the ultimate liability for the pay- 
ment of this excess court-fee. This is 
not therefore a case in which we can 
hold that there is an express or implied 
direction in the decree itself that the 
plaintiffs should alone bear the costs of 
the additional court-fee without any 
right to recover the sum from the defen- 
dants. 

Then, the next question arising for 
consideration is whether the executing 
Court which directs the payment of the 
additional court-fee under S. 11, Court- 
fees Act, is not also competent to deter- 
mine whether this amount should bo 
borne by the decree-holder himself or 
can be recovered by him from the judg- 
ment-debtors who are liable to pay the 
amount on which this extra court-fee 
was paid. It is argued by Mr. Eama- 
swami Ayyar for the respondents that 
unless this sum can be taken to be 
strictly costs of execution the executing 
Court is not competent to pass any order 
for the recovery of the additional court- 
fee from the defendants. There is no 
doubt that costs subsequenHy incurred 
by the decree-holder for the purpose of 
executiug the decree have to be provided 
for in the order of the executing Court. 
Such costs will be tacked on to the 
decree amount and made recoverable by 
the very same process of execution. The 
additional court-fee. the payment of 
which is made the condition precedent 
for the recovery of the excess amount 
by execution of the decree, can very 
well bo deemed to bo so intimately con- 
nected with the costs of execution as to 
warrant us to infer that it is within the 
competence of the executing Cour o 
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give any reasonable direction regarding 
it. Though this additional court- fee 
oaay in one sense be deenaed to be part 
of the stamp duty to be paid on the 
plaint itself, still the payment of that 
sum in the course of execution of the 
idecree which is necessitated by S. 11, 
|Court-fees Act, could be the payment of 
costs necessary for realizing the fruits 
of the decree by execution. 

The costs so incurred by the decree- 
holder by reason of the payment of the 
additional court-fee may well nigh be 
deemed to be costs relating to execution 
and therefore the executing Court has 
jurisdiction to pass any order regarding 
it. In the present case, nothing has 
been shown to us to justify the non- 
observance of the usual rule that costs 
should follow the event. There is no 
reason why the decree holder should 
lose the costs incurred by him by way 
of paying the additional court fee, when 
the defendants who are bound to pay 
that sum have necessitated his resorting 
to the executing Court for the recovery 
of the sum. We find ourselves unable 
to agree with the view of the learned 
bubordinate Judge and hold that the 
petitioners are entitled to recover this 
sum of Eg. 359-11.0 from defendants! 

0 3 in the course of execution proceed- 

r of the lower Court on 

the aforesaid point is set aside and the 
execution petition will be remanded for 
disposal according to law in the light of 
the above observations. The appellants* 
costs in this appeal will be paid by 
respondent 3. 

p.R.S./k.S. Petition remanded. 
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Pandalai, J. 

Muhammad Sahooh Levvai Sayabu— 
Appellant. 

V. 

Mayamad Ammal — Eespondent. 

Appeal No. 57 of 1930, Decided on 9th 
May 1933 from order of Sub-Judge, 

September 1929. 

awarcT IT jurisdiction to 

want it. ^ sharer, their share if they 

The Court in a plaintiff’s suit for partition has 
UDdoubtedly jurisdiction to award the othel 
shaiers their shares if they want to avail them- 
sel\es of such a decision, 700 C 11 

(b) Limitation Act (1908), Art. 182 
Expl. 1— Final decree in partition suitaward- 


^ ing several plots to several sharers — Whe- 
J ther application for delivery of one plot can 

save application for ano ther plot from limi- 
' tation : (June re. 

> —Whether in a final decree for parti- 

1 tion merely a\yarding several plots to several 
I ^haiers. au application for one plot cannot save 
fiom limitation the application for another 
, plot: A I R 192*2 Mad 327 and 45C and A I R 
1931 C. 7 / 5?1, Ref. [P 790 C 1, 2] 

(c) Limitation Act (1908), Art. 182, 
Declaration of joint character of 
^rtain items of property in partition suit — 
Decree is joint decree and application by one 
or delivery of bis share can save application 

by another from limitation. 

Where in a suit for partition all the sharers 
are awarded their shares, but certain property is 
declared to be joint, as the same decree cannot 
be both joint and several, the whole decree must 
be understood as joint, to the benefit of which 
all the sharers are entitled. Hence an applica- 
tion by one for delivery of his share can save the 
application of another from limitation: A I R 
1932 Cal &G9, Rcl on [p 791 q 1 ] 

S. a, Miithusu'ami Ayyai — for Appel- 
lant;. 

Z?. Sitavama Pao — for Respondent;. 

Judgment. This is an appeal by de- 
fendant; 1, against defendant 2 in a suit 
for partition brought by the plaintiff 
who is not a party to this appeal. The 
parties are Mahomedans and partition 
was decreed: to plaintiff 3/l6th6, to de- 
fendant 1 (appellant) 10/lGths, and de- 
fendant 2 (respondent) 3/l6ths. The 
preliminary decree was passed on 2nd 
October 1924 declaring these shares and 
directing a commissioner to make a par- 
tition by metes and bounds of the pro- 
perties among the parties according to 
their shares. The commissioner did so 
and the fnal decree was passed on 14th 
November 1924 providing inter alia 

“that the several properties mentioned in Sch. 2 
ere o be assigned to and they are hereby vested 
m he se\eral parties under whose names the 
said properties are respectively set out absolutely, 
or an in full satisfaction of their respective 
shares and interests” 

in the suit property. According to the 
plan prepared by the commissioner the 
plaintilif ^as entitled to the plot 

defendant 1 to plot G and defen’ 

.U 6th .January 

1926 the plaintiff applied for and ob- 
tained delivery of his share. On l<>th 
October 1928 defendant 2 applied "in 
execution for delivery of the plot A 

Appellant-defendant 1 opposed the am 

plication. His grounds were, as stated 
by the learned Subordinate Judge in the 
lower appellate Gourt. (l) that there is 
no executable decree passed in favour of 
defendant 2 which is capable of being 
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worked cub in execution; (2) that the 
lower Court liad no jurisdiction to pass 
a decree in favour of defendant respon- 
dent 2 because the subject-matter of the 
suit related only to partition and sepa- 
rate possession of the plaintiff’s share 
alone; and (3) that, in any case, defen- 
dant 2’s application is time-barred as 
the decree in question cannot be said to 
be a joint decree within the meaning 
of Expl. (l). Art. 182, Lim. Act. The 
learned Judge rejected all these objec- 
tions. They have been urged before me 
again. 

As to the first objection, whether there 
is or is not an executable decree in 
favour of defendant-respondent 2, the 
words of the decree which I have already 
set out are conclusive. They mean that 
the plot A set out under the name 
of the respondent was assigned to and 
vested in the respondent in full satisfac- 
tion of his share in the joint property. 
The only object of such a provision is 
that the party to whom the plot is as- 
signed may be able to get it if he satis- 
fies the other conditions for getting it, 
w'hich include usually, if the party is 
,uot the plaintiff, the payment of court- 
fees. This point fails. The second ob- 
jection is also equally futile. The 
Court in a plaintiff’s suit for parti- 
tion has undoubtedly jurisdiction to 
iward the other sharers their shares 
if they want to avail themselves of 
such a decision. In any case the ap- 
pellant's objection to the decree cannot 
bo heard in execution and this is suffi- 
cient to dispose of it. The learned advo- 
cate hero for the appellant tried to raise 
another objection under this heading, 
namely that the decree is invalid, be- 
cause it does not bear the proper revenue 
stamp as an instrument of partition 
under the Stamp Act. I asked him whe- 
ther he could show me from the judg- 
ments of the Courts below that those 
Courts had dealt with or were invited 
to deal with it. lie has not shown me 
anywhere that this objection was raised 
at any previous stage of this proceeding 
and I therefore decline to allow that ob- 
jection to bo laken here. 

^ The last and the main objection is 
that ba'^od on limitation and it depends 
jupon the cjuostion whether with regard 
Ito a decree in a partition suit such as 
jtho lu’csent, the plaintiff’s application 
'for delivery of his share can bo utilised 


by another party like the present res- 
pondent as the starting point for limi- 
tation. This can be done only upon the 
footing that the decree comes within 
the latter part of Expl. (l) to Art. 182, 
Lim. Act, namely that it is a joint de- 
cree. The lower Courts dealt with this 
upon the authority of Bamasioami 
Ayyangar v. Narayana Ayyangar (l) 
and Vasut)eda Muthti Sastry v. Vittal 
Shastry (2), both of which cases upheld 
the familiar doctrine that a decree in a 
partition suit is one which is passed in 
favour of the sharers therein and that it 
is open to them all to take advantage of 
it; in other words, that such decrees are 
joint decrees falling within the descrip- 
tion in Art. 182, Expl. 1. Bat it is ob- 
jected here that those were decisions 
upon partition decrees passed under the 
old Civil Procedure Code when there 
w’as only one decree, namely what is now 
called the preliminary decree, and all 
subsefluent proceedings were proceedings 
in execution of it. It is therefore urged 
that where under the new procedure the 
executable decree is the final decree re- 
ferred to in O. 26, R. 14, which awards 
to each sharer his particular plot or 
plots, such a decree does not come within 
the doctrine of those cases as it is a 
several decree. 

It is argued that this decree was there- 
fore a several decree and in such a case 
the plaintiff’s application cannot afford 
the starting point of limitation for the 
respondent’s petition. This view has 
been accepted in Ramwath Itciy v. Har- 
endra Kumar Ray (3), by a Bench of 
that Court which held that in execution 
of final decrees under the new procedure 
which allot to the several .sharers their 
respective plots, there is no element of 
jointness to enable them to be brought 
under joint decrees. This view was 
upheld by another Bench of that 
Court in Monmohan Gope v. Madhu^ 
Sudan Gope (4) although in that parti- 
cular case the Court held that that parti- 
cular decree was a joint decree because 
althougii there were allotments of seve- 
ral plots to the several sharers there 
was also a portion of the decree which 
awarded another plot jointly to them all, 
n am e ly a wav to be use d bv them al , 

1 \ I R 1922 Mad 827=G5 I C 990. 

2. A I R 1022 Mad 450=70 I 0^0, 

3. A I R 1931 Cal 531=131 I 0 860—59 Oa 

1102 . 

4. A 1 R 1932 Cal 809=139 I 0 736. 
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and ifc was held that the same decree 
cannot be both joint and several and 
therefore the whole decree must be 
understood as joint. 

There appears to be no authority in 
•our Court, or in any other Court for that 
•matter, on this point. If the point really 
•arose for decision I should have, for the 
reason stated, preferred to send it to a 
Bench, but the truth is that the point 
argued does not really arise because on 
the language of the decree now sought to 
be executed it is very like the decree in 
Monmolian Gcpe v. Madusicdan Gope (4) 
>|where, although there were parts of the 
decree which were several, there was 
also the part which was joint. The final 
decree in this case as printed at p. 4 
of the paper was drawn up according to 
the directions contained in O. 26, R. 14, 
and the forms printed for use in the 
lower Courts: See Civil Rules of Prac- 
tice, Vol. 1, Part 2. Ch. 3, R. 13 and 
Borm No. 6 at p. 291 of Vol. 2. It refers 
•in para. 1 to the fact that the report of 
the commissioner had been received and 
•confirmed. Para. 2 then says that “it is 
►declared that the property for division 
consists of the particulars set out in 
Sch. 1, hereto” and para. 3 says “it is 
■decreed as follows: that the several pro- 
perties mentioned in Scb. 2 hereto be 
assigned to” etc. etc., as set out in the 
•earlier part of the judgment. Now it 
seems to me, whatever may be the argu- 
ment based upon other final decrees 
which do not contain the declaration 
:given in para. 2 and whatever may be 
the argument as regards the question 
^whether in a final decree merely award- 
'ing several plots to several sharers an 
application for one plot cannot save from 
limitation the application for another 
plot, no such question can arise on this 
particular decree because as held in 
Monmohan Gope v. Madusudan Gope (4) 
a decree cannot be both joint and several 
at the same time and to the extent that 
there is a declaration of a joint character 
of the property mentioned in Sch. 1, the 
decree is undoubtedly one to the benefit 
of which all the sharers are entitled. 
That being so, the objection has no sub- 
stance in it. 

The order of the lower appellate Court 
is confirmed and the appeal is dismissed 
with costs. 

p.r.s./k.S. Appeal dismissed. 
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Pandalai, J. 

Potnurii Swamy Bahi^ — Plaintiff — Ap- 
pellant. 

v. 

Union Boards Narasannapet — Defen- 
dant — Respondent. 

Second Appeal No. 108 of 1929, De- 
cided on 4th April 1933, against decree 

of Dist. Judge, Ganjam, in A. S. No. 205 
of 1927. 

(a) Interpretation of Statutes — Statutes 
which are frequently repealed, re-enacted or 
amended should not be construed by refer- 
ence to language of similar legislation else- 
where. 

Indian statutes like the Madras Local Boards 
Act which are from time to time wholly repealed 
or re-enacted or extensively amended should not 
be construed by the language of those which 
they replaced or of similar legislation elsewhere 
in India or England, on an assumption, that 
no change in the law was intended and thereby 
declining to give effect to the words : AIR 
1030 P C. 120 ; 23 Cal 563 and AIR 1928 P G 
2, Bcf. [p 793 C 1 ] 

(b) Madras Local Boards Act (14 of 1920), 
S. 225 — Suit for refund of house-tax ille- 
gally collected with interest thereon falls 
within scope of S. 225. 

A suit for refund of house-tax illegally collec- 
ted with interest thereon is a suit for compensa- 
tion in money with interest thereon and falls 
exactly within the scope of S, 225 : Case law 
reviewed. [P 79^1 G 1, 2] 

(c) Madras Local Boards Act (14 of 1920), 

S, 225 — Inquiry as to historical origin of 
contract of suits for money had and received 
and reference to jurisdiction of Indian 
Courts are irrelevant to construction of 
S. 225. 

Inquiry into the historical origin, in actual or 
imputed contract, of suits for money had and re- 
ceived and reference to the jurisdiction of Indian 
Court being alike extended to equitable as to 
legal claims irrespective of their historical origin 
are irrelevant to the construction of S. 225. 

LP 794 C 2] 

G. Samhasiva Bao — for Appellant. 
Ji^dgment , — The appellant sued the 
respondent, the Union Board of Nara- 
sannapet, for refund of Rs. 118-8-0 and 
interest thereon being the amount of 
house-tax for 1924-25 illegally collected 
from him on 1st May 1925. The suit 
was brought on 6bh May 1926. To the 
defences on the merits it is needless to 
refer as it has been held by both the 
Courts below and is no longer questioned 
that the levy was illegal as an essential 
notice was not published. The only 
point for decision is whether the suit 
was barred by limitation being brought 
more than six months after the date of 
the cause of action as provided by 
S. 225, Local Boards Act, 1920, as it 
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stood before tlic amendment of 1930. 
The learned Dietricb Jud^^e has held the 
suit barred and the plaintiff appeals. 
The appellant mainly relies on Laksh- 
vianan CJietli v. Union Boards Devakot- 
tai (l), where Madhavan Nair, J., held 
in February 1931 that the above section 
is applicable only to suits for compensa- 
tion and damages ; and also that a suit 
for a declaration that a Union Board is 
nob entitled to levy profession tax and 
for recovery of the tax illegally collected 
is nob a suit for compensation, or dama- 
ges and does not require notice under 
the section. Although this decision was 
not on limitation but on notice, the rea- 
soning would equally apply to limitation 
under the section. 


As against this there is thedecision of 
the late Chief Justice and Madhavan 
Nair, J.,in Mi(,nicij)al Council, Dindigul 
V. Bombay Co. (2) in April 192ft where in 
holding that a suit for company’s tax il- 
legally levied by the Dindigul Munici- 
pality is not governed by the six months’ 
period prescribed by S. 350, District 
Municipalities Act (5 of 1920) corres- 
ponding to S. 225, Local Boards Act 14 
of 1920, both learned Judges expressly 
founded themselves on the words ** suit 
for damages or compensation ” in S. 350 
of the former Act but for which the 
decision would have been otherwise. 
The Chief Justice observed that he was 
quite prepared to concede that if an ac- 
tion for money had and received sounds 
either in tort or implied contract in this 
country, it would he within the words of 
S. 350, Act 5 of 1920, and that the plain- 
tiff company wmuld he time-barred; be- 
cause either form of such an action 
would obviously be a suit for damages or 
compensation within the meaning of the 
section. He added that he was prepared 
to think that if the draftsman had not 
added the qualification '* for damages or 
compensation,” in that case the arrears 
claimed could not be recovered, Madhavan 
Nair, J., discussing the effect to begiven 
to the words “ suit for damages or com- 
pensation” in S. 350 said that the corres- 
ponding S. 2G1 (l), of the old District 
Municipalities Act (4 of 18G4) correspond- 
ing to S.15G, Local Boards Act (5 of 1884), 


used the 
))rought ” 


w’ords “ no action shall be 
thus bringing within its scope 


1. A I R 19.U 520=182 I G 118. 

2. A 1 R 1920 I^hid 409=120 I C 807 ~62 Mad 



all descriptions of actions as under the* 
English law. He added that in view of 
the express language “ suit for damages- 
or compensation ” used in the Indian, 
enactment it was no use discussing whe- 
ther the suit before them sounded in 
contract or tort. It thus seems by 
parity of reasoning that according to the 
then view of both learned Judges in 
Municipal Couixcily Dindigul v. Bombay' 
Co. (2) the language of S. 225, Local 
Boards Act, 1920, which is similar in- 
generality of application to all suits to 
S. 156, Local Boards Act, 1884, and in 
that respect differs from the language of 
S. 350, District Municipalities Act of 
1920, is not to be confined to suits for 
compensation and damages and that this- 
limit was placed in S. 350, District 
Municipalities Act, 1920, only on account 
of the express words above mentioned. 
But in the later case Lakshmanan Chetti 
V. Union Board, Devakotiai (l), Madha- 
van Nair, J., held that even without any 
words in the section which limit S. 225* 
to suits for compensation and damages, 
it is to be limited as if these words were 
there and understood as in the earlier 
case. 

For this he relied on earlier decisions 
on the corresponding provisions of the 
Local Boards Act and District Munici- 
palities Act of 1884, Ameer Sahib v- 
V enkaiarama (3), PresideniTaluk Boards 
Sivacjanga v. Narayana (4), Srinivasa, v. 
Bainosahhapathi (5) and Govinda Ptllai 
V. Taluk Board, Kumbakonam (6). 
Having so admitted the section by words- 
which are not found there, and which 
were considered the deciding factor in 
Municipal Council, Dindigul v. Bombay 
Co. (2), he thereupon applied the Local 
Boards Act, the doctrine enunciated in 
that case, with respect to District 
Municipalities that in India a suit for 
money had and received is not one for 
compensation or damages but for an 
equitable remedy binding on the consci- 
ence of the defendant ex aequo et bono 
and therefore is not governed by S. 225> 
Local Boards Act.' In C. B. B. No. 1147 
of 1928, in August 1932, Sundaram 
Chetty, J., followed Lakshmanan ChetU 
V. Union Board Devakotiai (1) and held 
that a suit for recovery of profession tax 
illegally levied is not governed by the 

(lv^'98 jlc” MTid 29‘'. 

4. (1S98) 16 ^Slad 817. 
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six DQ onths limifc3,fcioD provided in S. 225, 
Local Boards Act. Both because the 
eiilier case is a decision of a Bench and 
because the reliance on the difference in 
language emphasized therein appears to 
me to be more in accord with rules of 
statutory construction, I prefer to follow 
it. The Privy Council have condemned on 
jmore than one occasion the practice of 
jeonstruing Indian statutes like theMadras 
Local Boards Act, which are from time 
to time wholly repealed or re-enacted or 
extensively amended by the language of 
those which they replaced or of similar 
legislation elsewhere in India or Eng- 
land on an assumption that no change 
in the law was intended and thereby 
[.^clining to give effect to the words. 
H, M. Edwards v. Attorney-General of 
Canada (7), Narendranath Sircar v. 
Kamalabasini (8) and Eamarandi Kuer 
y- Ealawati Kuer {d). I shall now refer 

to the cases. 

Ajneer Sahib v. Venkataraviana (3) 
the suit was to recover land on which a 
Jocal authority (Panchayat of a Union) 
had wrongfully trespassed and erected a 
latrine. The question of limitation 

“'I Boards Act 5 of 

i»b4, which prescribed six months for 
ac ions brought for anything done or 

to be done under that Act. 

II that was decided was that it was 
not the intention of the legislature to 
allow local bodies to appropriate the 
lands of private individuals otherwise 
than under the Land Acquisition Act or 
curtail the rights of such individuals by 
cutting down the period provided by the 
pneral law of limitation for suits for 
land. It was held that the section only 
app led to suits for compensation 
claimed for wrongful acta committed 
under colour of the Act. With the great, 
est respect to the learned Judges CMa- 
dhavan Nair and Sundaram Chetty, JJ.) 

IS decision is not in any way an 
authority in support of the proposition 
at a suit for recovery of profession 
the ^ levied under colour of 

bv the S not governed 

On the ^ contr^rrlre TS^eTo 

C hnnder Sikhur Ban dopadhva. y, Obboy 
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CJiaran Bagchi (lO), Joharmal v. I\Iuni^ 
cipality of Ahmednagar (il) and the 
3Iunicipal Committee of Moradahad v. 
Cliatri Singh {12), would show that all 
that was decided following those cases 
was that suits for laud are not within 
the section. I have little doubt, if ife 
had arisen for decision, the Court would 
have held that a suit like the present 
one is within the section. 

Similarly the suit in President, TaluJ: 
Board Siva/janga v. 2darayan a (4) was 
for an injunction against a Taluk Board 
and a Union to restrain them from in- 
terfering with a wall which they threa- 
tened to demolish unless the plaintitF 
lemoved it. The question was whether 
notice of suit as required by S. loG, 
Local Boards .-^ct, was necessary and it 
was held that the section applied only 
to suits for compensation and for 
damages (i. e., to money claims in res- 
pect of acts already done); and that the 
principle of the provision for notice is to 
allow public bodies time for tender of 
amends to avoid litigation and that it 
did not apply to suits for declaration of 
title to immovable property and for an 
injunction to restrain future acts inter, 
fering with such property. 

This principle was again affirmed in 
the Full Bench decision in Givinda 
Pillai V. Taluk Board Kumbakonarn (G) 
which was decided after S. 1.56 was 
amended by Act 6 of 1900 and it was 
held that a suit for injunction against 
interference with plaintiffs enjoyment 
of his land is not wiohin S. 156 and that 
neither the notice nor the period of 
limitation prescribed by that section 
applied to such suits. The decision re. 
lied with approval is liangacliariarv. Mu- 
nicipal Council of ^umhakonani (13), 
case under corresponding S. 261, District 
Municipalities Act 1884 and quoted with 
approval the language of Subra- 
manier, J., at p. 545, that : 

■■ Suits referred to in Cl. (1), S. 261, are by its 
very terms those which related to acts ” 

done or purporting to be done, 
wbeieas, a claim for an injunction is with re- 
ference to what is apprehended will be done in 
the future.” 

There is as little in this decision to 
support the proposition in Lakshman- 

nan Cheth V. Union Board, Devakaotai (l) 

there — ^_i n the t wo decisions pre- 

10. (ISSl) 6 Cal 8 (F B). ~ ^ 

11. (ISSl) G Bom 580 

12. (1876) 1 All vGO.' 
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viou^ly cited. The last case relied on 
is Srinivasa v. Batnasahliapati (5) a de- 
cision under B. 261, llistricfc ^lunicipa- 
lities x\cb 1881. Tliere the Municipality 
of Negapatarn purporting to act under a 
contract made with its lighting contrac- 
tor forfeited a deposit made by him for 
the due performance of the contract on 
the allegation of default. It was held 
that the contract was not one for which 
any special provision was made in the 
District Municipalities Act and could 
not be placed in a different category to 
a contract made with any private indi- 
vidual. The principle was again af- 
firmed that the cases contemplated in 
S, 261 are suits for compensation and 
damages for acts done or purporting to 
be done under colour of the Act and not 
suits governed by the general law of 
contract. Therefore the suit was 
governed by the ordinary law of limita- 
tion for compensation for breach of con- 
tract. With the greatest respect, this 
jis the same principle which runs 
through similar legislation in England 
and India and is referred to by the 
Chief Justice in G ovinda Pillai v. Taluk 
Board, Kumhakonam (6) (at p. 374) and 
(lends no support to the view in Laksh- 
\rnanan Chcttiv. Union Board, Devakottai 
(1) that where, as in this case, powers 
given to a locp.1 body to impose taxation 
are illegally exercised under colour of 
the Act governing that local body, a 
suit for the return of the sum wrong- 
fully levied is not one in the words of 
S. 225 of the present Local Boards Act : 

“ on account of any act done or purporting to bo 
done in pursuaiico or execution or intended exe- 
cution of this Act.” 

The reference in some of the cases to 
suits for compensation and damages as 
the proper scope of the sections con- 
sidered is to draw the distinction bet- 
ween money claims arising out of acts 
already done under colour of the Act on 
the one hand and suits for land or for 
injunction for threatened injury or for 
things done dehors the special powers 
given by tlio Act on the other. The dis- 
tinction was not between compensation 
and damages on the one hand and inoney 
had and received on the other. 


but it is for compensation in money 
with interest thereon for money exacted 
from the plaintiff by a Local Board by 
a purported exercise of powers given by 
the Local Boards Act, but in excess of 
them because done without observing 
the necessary formalities prescribed for 
the exercise of those powers. The case 
falls exactly within the scope of S. 225. 

I am unable bo see anything in the de- 
cided cases or in the language of the 
section as contrasted with that of the 
corresponding S. 350, District Muni- 
cipalities Act, considered in Municipal 
Council, Dindigul v., Bombay Go. (2), 
which would justify the exemption of 

such a case from the operation of the sec- 
tion. Inmy humble opinion and with the 
utmost respect, I think that inquiry intoi 
the historical origin in actual or imputed 
contracts, of suits for money had and re- 
ceived and reference to the jurisdiction 
of Indian Courts being alike extended to 
equitable as to legal claims irrespective 
of their historical origin are irrelevant 
to the construction of the section in 
question and I think that to exclude 
such suits as the present from its opera- 
tion would be bo defeat the object with 
which it is framed and to protect Local 
Boards from long periods of limitation 
for money claims arising from irregular 
exercise of their powers and to give 
them a chance of tendering amends be- 
fore a suit is brought. The decision ap- 
pealed from is right and the appeal is 

dismissed. 

P.R.S./k.S. Appeal dismissed. 
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Lakshmana Eao, J. 


K. Baman — Petitioner. 

V. 

A. Parvathi and others — Opposite 


t ios 

Criminal Revn. No. 213 

Criminal Rovn. Petn. No. 203 of 1933. 
Decided on 4th August 1933, against 
order of Joint Magistrate, Tellicherry, 


10th December 1932. . 

MaUbar Law— Marriage u not legal in»li 
;otion-Off5pring is entitled to maintenance 
igain.t father only if «nd when mother . 


The present is not a suit for land, nor 
for an injunction against threatened in- 
jury, nor for hreach of contract, or other 
wrong dehors the Jjocal Boards Act 
in which tho Local Board occupies 
the same position as any other party, 


ho law of MiiUbir docs not 
0 as a legal institution, the relation toiDg. i 
:h, not marriage, but a state of co 
) which the woman entors of her ow 
is at liberty to ebango when 
pleases. And tho offspring of such a 
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nexion would be entitled to an order for mainte* 
nance against the father, only if and when the 
mother s tavazhi ortarwad is unable to maintain 
•them : AIR 1917 Mad 276 and AIR 1924 
Mad 549, Eel on, [p 795 c 1] 

M. C. Sridhara^i — for Petitioner. 

A, Narasimha Aijyar for Public Prose- 
■cutoi for the Crown. 

Order, The order for maintenance in 
favour of respondent 1 is obviously il- 
legal as independently of any legislative 
enactment, the law of Malabar does not 
recognize marriage as a legal institution, 
the relation being in truth not marriage 
but a state of concubinage into which 
the woman enters of her own choice and 
; is at liberty to change when and as often 
'as she pleases, and as pointed out in 
Chantan v. C, Mathu (l) and In re Blia- 
‘ rath a Iyer (2), the offspring of such a 
connexion vrould be entitled to an order 
' for maintenance against the father only 
if and when the mother’s tavazhi or tar- 
'^wad is unable to maintain them. The 
lower Court does not find, nor was it 
specifically alleged in the petition, that 
the tavazhi or tarwad is unable to main- 
tain the children and the order for 
maintenance cannot be upheld. The 
revision petition is therefore allowed 

and the order for maintenance is set 
aside. 

. — Revision alloived. 

1, A I R 1917 Mad 276=32 I C 144 =17 Or L J 

16=39 Mad 957. 

2. A I R 1924 Mad 649=77 I C 418 =26 Or L J 

370. 
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Beasley, G. J. and Bardswell, J. 

Official Assignee^ Madras and another 
— Appellants. 


Sampath Naidu — Respondent. 
Original Second Appeal No. 19 of 1932, 
Decided on 4th May 1933, against judg- 
ment of Sundaram Chetty, J., D/- 21st 
August 1931. 

(a) Deed Substance and not merely form 

or colour of transaction should be looked 
into. 


construing a document, what has to be 
looked to is the substance of the transaction, 
and not merely the form or colour of it. 


iu\ 1 '^96 C 1] 

lb) Interpretation of Statutes— Illustration 

should not be taken as part of statute under 
every circumstance— But they should not be 
Jightly disregarded. 


Under every circumstance an illustration must 
mot be taken as part of the statute, but a Court 
should not lightly disregard the illustration 
merely because they do not seem to be in accord 
Avith generally accepted ideas as to the law in 


other places : AIR 1927 Mad 99, Foil ; AIR 
1918 E C 249 and AIR 1916 P C 242, F.vpl. 

' ^ ^ ^ [P 797 C 2] 

(c) Transfer of Property Act (1882). 

S. 6 (a) and S. 43 — Illustration — Illustra- 
tion to S. 43 is repugnant to S. 6 (a)— Aliena- 
tion of spes successionis is not validated by 
S. 43, even if prohibition against alienation 
is subsequently removed. 

^ The illustration to S. 43 is repugnant to the pro- 
visious of S. 6 (a). Hence S. 43 cannot be applied 
to make valid an alienation which at the time of 
its being made was prohibited by statute, like 
spes successionis, even if the prohibition against 
alienation is subsequently removed : Case laxo 
referred. [p 797 c 1] 

T. Krishnasluami Ayyar and C, Venn- 
gopalachari — for Appellants. 

T. R, Srinivasa Ayyangar — for Res- 
pondent. 

Bardswell, J. — The suit under appeal 
is one for a declaration that two mort- 
gage deeds, executed on 18fch M arch 
1914 and 17th November 1920 respec- 
tively in favour respectively of the pre- 
decessors of defendants 1 and 2, as well 
as a decree obtained thereon, are void 
and inoperative in law to the extent to 
which these defendants seek to exercise 
their rights over the suit property. The 
plaintiff has been granted a decree as 

prayed for and the defendants are ap- 
pealing. 

The suit properties belonged originally 
to G. S. Venkatakrishnama Chetti who 
had three daughters. These daughters 
succeeded to his estate on his death, 
and the last of them died in October 
1926. On her death B. Venkatakrish- 
nama Chetti, the son of another of the 
three sisters, succeeded to the estate. 
The suit mortgages were executed by 
this B. Venkatakrishnama Chetty when 
he had only a spes successionis. After 
the death of Narasammal, the last 
survivor of the three sisters, he sold the 
suit properties on 6th December 1926 to 
Ananda Mohan Chetty by whom they 
were mortgaged on 21st January 1927 to 
the plaintiff. As to the validity of the 

plaintiff’s mortgage deed (Ex. A) there is 
no question. 


The learned trial Judge, Sundaram 
Chetty, J., has held that the mortgages 
to defendants 1 and 2 cannot be deemed 
to have become valid, even by an appli 
cation of 8. 43. T. P. Act, to them, as 
they were made m contravention of 
b. D (aj of that Act which runs thus : 


“The chance of an heir 
to an estate, the chauce of 
a legacy on the death of 


apparent succeeding 
a relation obtaining 
a kinsman, or any 
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other more pof;sibility of a like nature, cannot 
be transferred,” 

There can be no doubt but that at the 
time of execution of the two mortgage 
deeds in question, Exs. 3 and 2, their 
executant B. Venkatakrishnama Chetti 
had nothing to mortgage except his right 
as a presumptive reversioner and that 
he was perfectly aware that such was 
the position. It was uiged by the 
learned advocate for the appellants that 
what is recited as being conveyed in each 
of these two documents is not a spes 
successionis but a present interest in the 
property but, as has been remarked by 
the learned trial Judge, the fact that 
the documents contain these untrue 
recitals cannot affect the situation. 
W hat has to be looked to is the sub- 
istance of the transaction and not merely 
the form or colour of it. The learned 
jtrial Judge has in this connexion quoted 
pertinent remarks from Maxwell on 
the Interpretation of Statutes (Edn. 6, 
pp. 207 — 209) and has also referred to 
what was said in Sri J agannada liaju 
V. Sri Eajah Prasada Bao (l) (at p.5G0) 
that : 

“It would be defeating the provisions of the 
Transfer of Property Act to bold that, though 
such hopes or expectations cannot bo transferred 
in the present or future, a person may bind him- 
self to bring about the same results by giving to 
the agreemeut Iho form of a promise to transfer, 
not the expectations but the fruits of the expec- 
tations by faying that what ho has purported to 
do may bo described in a different language from 
that which the logislatuic has chosen to apply 
to it for the purpose of condemning it. When 
the legislature refuses the transaction as an 
attempt to transfer a chance, it indicates tho 
true aspect in which it requires the transaction 
to be viewed.” 

Ifc is unnecessary to add anything to 
what has been said in this connexion by 
tho learned trial Judge. The appellants 
lay emphasis on two main points, that 
there is in their favour a decision of this 
Court in Alaynaiiaija Kunigari Nali Sab 
V. Papaiah (2) and that the illustration 
to S. 43, T. P. Act, also supports them. 
Sunciaram Chetty, J., has found himself 
unable to follow the decision in /1/a- 
vianaya Kunigari Nal i Sab v. Papaiah 
(2) as ho finds it oppesod to tho Full 
Bench decision in Saunaynma v. Badha- 
bhayi (3) as well as to tho Privy Council 
decision in Ajinada Mohan Boy v. Gour 

1. (PJlb) 39 Afad 55l = ‘29 1 C 211. 

2. (1!)15) 29 1C 130. 

3. AIK 1918 Mad 123=41 Mad 418=431 C985 

(F i'>). 


Mohan Mulliclc (4). With reference to* 
the illustration he has contented himself 
wdth reiterating that what has to be 
looked to is not the mere form bub the 
sul:)stance of the transaction. The lead- 
ing judgment in Alamanaya Kunigari- 
Nabi Sab v. Papaiah (2) is, curiously 
enough, that of the same learned Judge, 
Tyabji, J., as, in the course of the same 
month delivered the judgment already 
quoted from in Jagannada Baju v. 
iSri Bajah Prasad Bao (l). In Ala- 
manaya Kunigari Nabi Sab v. Papaiah 
(2) Tyabji, J., has d rawn a distinction 
between purporting to 

“transfer the chance of an heir apparent, and 
erroneously representing that he (tho transferor)* 
is authorized to transfer certain immovable pro- 
perty.” 

Reason has however already been given 
for holding that such a distinction can- 
not bo drawn, at any rate when tho 
erroneous description is deliberately 
made with knowdedgo of its falsity. To 
quote again from the judgment of the 
learned trial Judge if such a distinction 
were allowed : 

“the effect would bo that by a clever description' 
of the property dealt with in a deed of transfer 
one would be allowed to conceal the real naturn 
of the transaction and evade a clear statutory 
prohibition.” 

With regard to the importance to be 
attached to tho illustration to S. 43, the 
remarks of tho Privy Council in Maho- 
med Syedol Arif fin v. Yeoh Ooi Gaik (5) 
have been cited. In that case their 
Lordships have said with regard to the 
illustrations in the Evidence Ordinance 

that is in force in the Straits Settlements: 

“It is tho duty of a Court of law to accept— if 
that can bo done— tho illustrations given as being, 
both of relevance and value in tho construction 
of tho text. Tho illustrations should in no case 
be rejected because they do not square with ideae 
forcibly derived from another system of juris- 
prudence as to tho law with which they or the 
sections deal. But it would require a very special 
case to warrant their t ejection on tho^ ground of 
their assumed repugnancy to the sections them- 
selves. The groat usefulness of tho illustrations 
which have, although not part of the sections, 
been expressly furnished by tho legislation aa 
helpful in tho working and application of th& 
statute should not bo thus impaired,” 

Theso remarks have been considered 
by my Lord the Chief Justice as 
Beasley, J., in Bainalinga Mudaliar v. 
21 nth Hsyoami Ayyar ((i) jyh^nJi^\as_al^o 
*4. ATK'r92Ti^~189=50 I A 239=60 Cal 920= 

74 I C 499 (P C). ^ ^ ^ 

6. AIK 191G P C 212=43 I A 255=39 I 0 401 

( F C) 

C. AIR 19-27 Mud 99=50 Mad 94=93 I C 609 

(F 15). 
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referred fco a remark of the Privy Council 
in Balia Mul v. Ahad Shah (7) : 

“Four illustrations are given. They are to be 
taken as part of the statute.” 

He has thus expressed himself : 

“I do not take either judgment to mean that 
under every circumstance an illustration must 
,be taken as part of the statute. All that, in my 
•jview, is meant is that a Court should not lightly 
'disregard the illustration, merely because they 
do not seem to be in accord with generallv ac- 
cepted ideas as to the law in other places.” 

This view I would with respect adopt. 
In the present instance, too, it is to bo 
observed that not only is the illustration 
to S. 43 repugnant to the provisions of 
S. 6 (a) of the same Act, but that also 
the question of what value is to be given to 
the illustration hardly arises, as there is 
a plain authority from the Privy Council 
that the law is not as stated in the illusi 
tration. This is to be found in Annada 
Mohaii Roy v. Gour Mohan Mullick (l) 
in which it was held, in agreement with 
a decision of the High Court of Calcutta, 
that a contract by a Hindu to sell im- 
'movable property to which he is the 
•then nearest reversionary heir, expectant 
upon the death of a widow in possession, 
and to transfer it upon possession accru- 

^“8 *^0 that S. 6 (a), 

x. P. Act, which forbids the transfer of 
'expectancies, would he futile if a con- 
tract of such a character was enforceable. 

In their decision their Lordships quoted 
with approval the remarks of Tyabji, J., 

in Jagannada Raju v. Sri Rajah Pra 
^adaRaoil). 

The Full Bench decision of this Court 
to which Sundaram Chetti, J., has re- 
ferred in his judgment under appeal is 
jthat in Sannamma v. Radhahhayi (3). 

Bench was thit 
4o, T. P. Act, could not be applied to 
.make valid an alienation which at the 
|time of its being made was prohibited by 
'statute, even if the prohibition against 
alienation was subsequently removed. 
Ihere is quoted in support of the conten- 
tions of the appellants the decision of a 
Bench of this Court in Muthuswami 
Ptllat V. Sandama Velan (8), but in that 
•case S. 6-A was not considered. Nor was 
^ considered in the decision of the Hi^h 
'Court of Allahabad that is reported In 
dEshaq Lai v. Dulla (9). The decision 

in ae nnr. 

^ “ 2l9=I24PRl9i8SirrC~i 
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dance with authority. The appeal is 

therefore dismissed with costs in the 

ratio of the two decree amounts under 
the mortgages. 

p.r,s./k.s. Appeal dismissed. 
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Venkatasubba Eao, J. 

[Nakiir) Mira Roiother — Plaintiff — An 
pellant. " 

V. 

Muhammad Ismail and others — De- 
fendants Ees pendents. 

Second Appeal No. 821 of 1929 De 
cided on 24th July 1933, against decree 
01 bub-J udge, Mayavaram. 

Civil P. c. (1908),' O. 21. R. 16 -Applica- 
tion by assignee to be recognized as decree- 
holder and for transmission of decree for 
execution is petition for execution. 

An application by an assignee to recognize him 
as assignee of the decree-holder and lor transmis- 
sion of the decree from the Small Cause side to 
the original side for execution is a petition for 
execution. I^p ygy q 2^ 

R. Sornasmidaram Aiyar — for Appel 
lant. ^ 

T. S. Venlcatesa Aiyar — for Eespondents. 


Jiidgment. The finding of the lower 
appellate Court that no fraud has been 
made out is a finding of fact, and no 
grounds have been shown why I should 
interfere with it in second appeal. Mr. 
E. Somasundaram Ayyar for the appel- 
ant however raises another point. The 
Court allowed execution on the applica- 
tion of 4th November 1919, and the 
learned counsePs argument is, that be- 
fore ordering^ exeention, the Judge 
should have directed notice to issue un- 

w* con- 

tended that for want of such notice, the 

Older allowing execution is invalid and 

that the proceedings that followed there. 

upon are void and of no effect. The 

soundness of this contention depends 

previous application 
dated 12th September 1919 was a peti 

tion for execution or not. The learned 
counsel s argument is that it was not 
a petition. I cannot agree with 
this. That was an application by defen 
dant 1 for his being recognised as 

assignee decree-holder and for transmis 

Sion of the decree from the Small Cause 
side, to the original side of the Court. 
Under the plain terms of 0 21 E lA 

A transferee decree. holder must not 
only ask for his being brought on the 
record but must in the same petition 
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apply for the execution of the decree. In 
this case defendant 1 applied to the 
Small Cause Court by which the decree 
was passed, for his being recognised as 
well as for the decree being transmitted 
for execution. The petition must there- 
fore be hold to be an execution petition, 
and the Court to which the petition 
was presented, made an order recogni- 
sing the assignment after notice to the 
judgment-debtor. The application of 4th 
November 1919 was made within one 
year from the date of the order of the 
Small Cause Court recognising the trans- 
fer. The proviso to O. 21, R. 22, says 
that no notice shall be necessary 

“if the application is made i within ono year 
from the date of the last order against the party 
against whom execution is applied for, made on 
any previous application for execution.” 

1 am quoting the words of the pro- 
viso. On these facts there is no sub- 
stance in the appellant’s contention 
that notice should have been ordered be- 
fore the petition of 4th November 1919 
was granted. The second appeal fails 
and is dismissed with costs. 

P.R.S./k S. Appeal dismissed, 
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Beasley, C. J. and Bardswell, J. 

Kaliajypa Goundan and another — ■ 
(Prisoners — Accused) — Appellants. 

v. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 6 and 179 of 
1933, Decided on 3rd May 1933, against 
order of Sess. Judge, Coimbatore. 

Penal Code (1860), Ss. 201 and 302 — Ac- 
cused placing deceased while unconscious 
on railv/ay line, and death caused — Some 
evidence regarding marks of struggling and 
strangulation but death not caused by stran- 
gulation — No evidence that accused believed 
deceased to be dead before placing on rail- 
way line nor evidence to show that it was 
done to screen, already committed mur* 
der- Held accused was guilty or murder. 

Accus^cd with a deliberate intention to murder 
the deceised decoyed her. There was some evi- 
dence regarding struggling and marks of strangu- 
lation, but this however was not the cause of 
death. When the deceased was in the unconsci- 
ous state, the accused dragged her and placed 
her on the railway line and by the passing of a 
train, the deceased was killed. There was no 
evidence to show that the accused knew or be- 
lieved that the deceased was dead before the 
body was placed on the railway line nor to show 
that the accused did so in order to screen the 
murder: 

Held’, that the intention of the accused 
throughout was to kill the deceased, that the in- 
tention with which the accused struggled with 
deceased could not be separated from the inton- 
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lion with which they put her body accross the- 
lino, that the two acts were intimately connect- 
ed with each other and the latter act followed 
immediately upon the former, that both the 
acts of the accused must be troatod.'as being only 
one transaction, the transaction being to kill the 
deceased, and that the most favourable inference 
that could possibly be drawn in favour of the 
accused was that they acted with a reckless in- 
difference and ignorance as to whether the de- 
ceased was alive or dead, and that accused were- 
guilty of murder: Caselaxo referred. 

‘ LP 804 C 1]; 

K. 17. Eama Eao — for Accused. 

Public Prosecutor — for fche Crown. 

Beasley, G. J. — The two appellants- 
were charged in the Sessions Cotirt of 
Coimbatore with having murdered a 
woman named Muthayee, the wife of 
appellant i, on 16th September of last 
year and algo with having caused evi-^ 
dence of the said offence to disappear by 
placing her body on the railway line* 
with the intention of screening them- 
selves from legal punishment. They 
were thus charged, firstly, under S. 302, 

I. P. C. and secondly, under S. 201, 

I. P. C. The learned Sessions Judge con- 
victed them of the offence of attempt at- 
murder underS.'307, I. P. 0., under the 
first count and sentenced them to trans- 

pm 

portation for life. The appellants appeal 
against that conviction. The Publie 
Prosecutor has presented amemorandum- 
of criminal appeal against that order of 
the learned Sessions Judge on the fol- 
lowing grounds, namely, that the appel- 
lants ought to have been convicted of 
murder and that the learned Sessions- 
Judge, having found in para. 18 ef his 
judgment that there was no doubt that 
the appellants intended to kill their 
victim, was wrong in convicting them 
only of an offence under S. 307, I. P. C. 
It was in consequence of observations- 
which fell from us when the appellants*^ 
appeal first came before us that the- 
Public Prosecutor presented his crimi- 
nal appeal. 

The prosecution case was that appel- 
lant 1 who is a cart driver and appel- 
lant 2 a oooly aro related to each other 
and that the two appellants decoyed, 
appellant I’s wife, Muthayee, under pre- 
tence of taking her to see a sick rela- 
tion of appellant 1 at Koneripatti, 
strangled her on the way and put her 
dead body on the railway line between 
Somanur and Vnnjipalayam so that tha^ 
train might run over it and obliterate 
all traces of their crime. There is the 
evidence of P. Ws. 4 and 5, the former 
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the mother of the deceased, and the lat- 
ter her father, that appellant 1 had been 
married for about 15 years and that he 
was addicted to drink and used to ill- 
treat the deceased causing her often to 
seek refuge in their house. At about 
noon on the day of the occurrence the 
deceased took her two children to her 
patents, left them at their house and 
went away with appellant 1 saying that 
she was going on a visit to Koneripatti 
where a relation of appellant 1 lay ill. 
She never reached Koneripatti and her 
body was discovered across the railway 
line between Somanur and Vanjipala- 
yam stations. Her head had been seve- 
red from her body and lay 'at some dis- 
tance away. It is clear that her head 
was cut off by a passing train and that 
this train was the Blue Mountain Ex- 
press. The deceased woman was last 
seen in company with the appellants at 
about 5.30 p. m. by P. W. 9 on a coun- 
try road along the southern i side of the 
railway line. On this road he met Mu- 
thayee and the two appellants. 


previously seen and those two persons 
began to run. P. Ws. 12 and 13 also 
pursued them and they were eventually 
caught at a level crossing by P. Ws. Id 
and 15. These two men were the appel- 
lants. They are said to have been tipsy 
at the time. An examination was made 
of the site and the land near by and 
marks of a struggle were discovered by 
Sub-Inspector at D and D-1 on the plan 
where also was found M. O. 1, a thali 
string.^ This place is on the country 
road feet below the line to the south 
and there were marks of something hav- 
ing been dragged towards the railway 
line. The prosecution case therefore 
was that the appellants intended to 
muidei the deceased and that they de- 
coyed her away to this spot and strang- 
led her and then put her body across 
the railway line so that it could be run 
over by a passing train and thus the 
traces of strangulation on the deceased’s^ 
body would be obliterated and death 

appear to be the result either of suicide 
or accident. 


He asked them where they wore going 
and they replied that they were going 
to Pollachi. Previously to this the de- 
ceased is shown to have been in the 
company of the appellants on a shuttle 
train which left Erode at 2-15 p. m. and 
arrived at Vanjipalayam at about 4 p.m. 
Then there is evidence that at Vanji- 
palayam the deceased was in the com- 
pany of the appellants in a petty shop 
belonging to P. W. 8. A little later the 
two appellants drank toddy at a toddy- 
shop half a mile away. At about 7-30 
p. m. P. Ws. 10 and 11 arrived by train 
at Somanur railway station. Together 
they started eastwards along the rail- 
way lino to go to their villages. Having 
gone about a mile they saw two persons 
getting down from the railway track on 
its southern side. At this time P. W. 11 
saw something black lying across the 
rails and drew his companions attention 
to it. Immediately afterwards the Blue 
Mountains Express came past them and 
they found that what had appeared to 
them to be something black lying 
across the line was the dead body of a 
woman subsequently identified to be 
Muthayee. The body was naked and 
headless, the head being discovered 
about 60 feet away. A woman’s cloth 
lay south of the line. They then ran 
after the two persons whom they had 


un 


or cne murder of 


wne quesDion 
Muthayee by strangulation, in support 
there was evidence of P. W. 1, the Sub- 
Assistant Surgeon in charge of the Local 
Fund Dispensary at Palladam who con- 
ducted the post mortem examination and 
in Ex. G, the post mortem certificate,, 
expressed it as his opinion that the 
death of the deceased was due to asphy- 
xia. That being the medical opinion as 
o the cause of death, the prosecution 
case was death by strangulation and not 
by decapitation. There were of course 
no actual eye-witnesses to thecrime and 
therefore as regards the cause of death 
the prosecution had to proceed on 
theory although prima facie the evi- 
dence of witnesses other than P. W. 1 
would^ establish the case of murder by 
decapitation on the railway line. Hav- 
ing regard to the fact that the decea- 
sed woman’s head was cut ofif at the 

neck, it seems to me that all objective- 

signs of strangulation on that part of 
the woman’s body if there had been any 
would have been obliterated by the del 
capitation. A dififerent view of the 
cause of death was taken by Lieutenant 
Colonel Fraser, 1. M. S.. who was exam- 
ined as a Court witness as from the evi- 
dence of P. W. 2, it appeared that the • 
death of the woman had probably been , 
caused by decapitation — at least that. 
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•witness’s evidence appeared to the learn- 
ed Sessions Judj^e to suggest that Lieu- 
tenant Colonel Fraser stated as his defi- 
nite view that the case that the decea- 
sed w’as first strangled to death and then 
decapitated by the train was inconsis- 
tent with the appearances described in 
Ex. G-1. The learned Sessions Judge 
-came to the conclusion that it could be 
oafely taken that the deceased woman 
was alive when she was run over by the 
Blue Mountain Express and therefore 
that the prosecution case that she had 
already been killed was incorrect. 

The defence story that the deceased 
woman was killed by accident, namely, 
in rushing across from one side of the 
line to the other in front of the passing 
train cannot possibly be accepted and 
was rightly rejected by the learned 
Sessions Judge. It is opposed to the 
evidence of P. Ws. 10 and 11. It does 
not fit in with the marks of a struggle 
near tho road nor with the discovery of 
the deceased's thali on that spot, nor 
with the fact that the deceased’s cloth- 
ing had been removed before she got 
across the lino. The defence story how- 
ever, does show that the two accused 
and the deceased woman were together 
at that spot and the accu?ed have no 
explanation as to how the deceased s 
body got across the rails. 

Turning to the medical evidence, it 
may be that P. W. I’s opinion expressed 
in tho post mortem certificate was cor- 
rect and that the deceased was strangled. 
If that is so, of course the accused were 
guilty of murder, but, having regard to 
Lieutenant-Colonel Fraser’s evidence 
which has been accepted by the learned 
Sessions Judge, the deceased did not die 
of strangulation bub as a result of deca- 
pitation on tlie lino. Accepting that 
position, what ollenco has been commit- 
ted by the appellants ? Tho learned 
Sessions Judge thinks that the appel- 
lants intended to murder the deceased 
and tried to do so by strangling her, 
that they did not succeed in killing her 
although they thought that they had 
done so and that, believing that she 
was already dead, they put her body 
across the line in order to hide the 
traces of the crime which they thought 
they had committed. It is perfectly 
clear that tho appellants did intend to 
kill tho deceased and that it was in 
pursuance of a deliberately planned 


transaction that she was taken to the 
spot where the marks of a struggle 
were; and ib is beyond question, of 
course, that the deceased died as a re- 
sult of the appellants’ act. If, as the 
prosecution first thought, she was stran- 
gled by the appellants, then it was that 
act of the appellants which caused her 
death. If the case accepted by the 
learned Sessions Judge is correct, it w’as 
the act of tho appellants in putting her 
body on the lino which caused her death. 
The question before us is whether, on 
the case accepted in the Sessions Court 
the appellants can escape a conviction 
on the murder charge. In this High 
Court the view has been taken by at 
least two Criminal Benches of which I 
was a member of both, that, if persons 
intend to cause the death of another or 
others and do an act in furtherance of 
that intention, which act does not in 
fact causa the death of that person or 
the other persons, and, in the belief 
that the act has caused death, those 
persons do another act, for example, for 
the purpose of hiding the traces of their 
crime, and such act results in death, the 
offenders cannot be convicted of murder 
but of some lesser offence. This view 
has been taken in consequence of a Full 
Bench decision of this High Court, 
namely, Pa/a7if Goundanv, Emperor (l). 

There an accused struck his wife a 
blow on her head with a plough-share 
which, though not shown to be a blow 
likely to cause death, did in fact render 
her unconscious, and, believing her to 
be dead, in order to lay the foundation 
of a false defence of suicide by hanging, 
the accused hanged her on a beam by a 
rope and thereby caused her death by 
strangulation; and it was held by the 
Full Bench that the accused was not 
guilty of either murder or culpable 
homicide not amounting to murder. ^ In 
view of this decision, in tho two Crimi- 
nal Bench cases referred to, no argu- 
ment was addressed to tho Bench that 
the offence was murder although in one 
of these oases my learned brother and I 
agreed with counsel for the appellant 
w\o had been convicted in the Sessions 
Court of murder that the offence of 
murder had not in the circumstances 
of that case been committed because an 

un c 0 nsci oua_peLSon hel ie^i_t^^ 
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through the act of the appellant was 
killed by the appellant s act in eudea- 
\ouiiDg to scrG6n his oti 6 nc 0 . Whsn tho 
present case tirst came before us, it ap- 
peared to us to be necessary to consider 
■whether in all such cases it is right to 
hold that the ohenders are guilty of a 
lesser offence than murder particularly 
80 as it also appeared to us that Palani 
Goundan v. Emperor (l), was distingui- 
ehable certainly from the present case. 

In that case it was not shown that 
the blow on the deceased’s head with a 
plough-share was likely to cause death 
though it certainly rendered her un- 
conscious and in the end, after the Full 
IBench decision, when the case came be- 
fore the Division Bench, it resulted in 
the conviction of the appellant of griev- 
ous hurt under S. 326, I. P. C., only. It 
must be observed also that of the two 
referring Judges, Napier, J., was of the 
opinion that even on the facts of that 
case the accused was guilty of murder. 
In the course of his judgment he makes 
one obsei vation at p. 552 with which I 
eiitirely agree and it is: 

Apart from the actual oSence of concealing a 
rnurder, it is the grossest violation of natural 
rights to stab, shoot or hang a person without 
a 5>olute knowledge that that person is dead un- 
ess of course it is done innocently, and I see no 
reason why the offender should not suffer the 
consequences of his act.” 

He then refers to Gout Gohindo 
Thakoor (2). There one Gour Gobind 
8truck the deceased a blow which 
knocked him down and then he and 
others without inquiry as to whether he 
was dead or not, in haste hung him up 
to a tree so as to make it appear that he 
committed suicide. The accused were 
all convicted of hurt, but the High 
Court quashed the proceedings and 
directed the accused to be re-tried on 
charges of murder, culpable homicide 
not amounting to murder and hurt 
Seton-Kerr, J. says: 

deceased was not actually 
killed by the blow, but was killed by the suspen- 

Gobindo himself, and also all 
Mm nn Thakoors who took part in hanging 

iT'r: liable to a 

actnall V ^ having ascertained that he was 

only stunno'd impression that he 

wUh tb« 1 ^one the act 

in iurv Hke iv death or bodily 

injury likely to cause death, and without the 

exceptions provided by the law. orTe^migh? 

have been committed for culpable homicide not 
amounting to murder.” 

”2. (1866) 6 \\rR 55 Cr. 
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The next case to which reference is 
made by Napier, J., is Queen Empress v. 
Khandu (3). In that case it was found 
that the accused struck the deceased 
three blows on the head with a stick 
with the intention of killing him. The 
accused, believing him to bo dead, set 
fire to the hut in which he was lying 
with a view to remove all evidence of 
the crime. The medical evioence showed 
that the blows were not likely to cause 
death and did not cause death and that 
deaJh was really caused by injuries from 

burning. The Bombay High Court was 
of the opinion that the offence commit- 
ted was attempt to murder and not 
murder. In this view the Judges were 
not unanimous. Parsons, J., took the 
view that the whole transaction, the 
blow and the burning, must be treated 
as one and that therefore the original 
intention to cause death applied to the 
act of burning which did cause death. 
With this view Napier, J., agreed — and 
for reasons which I will presently state 
I do also — and expressed the opinion 
that Queen-Empress v Khandu (3), was 
wrongly decided. Another case referred 
to in the judgment of Napier, J., ig 
Emperor v. Dalu Sardar^-U), There the 
accused assaulted his wife by kicking 
her below the naval. She fell down 
and became unconscious. In order to 
create an appearance that the woman 
had committed suicide, he took up 
the unconscious body and, thinking it 
to be a dead body, hung it by a 
lope. The .post mortem examination 
showed that death was due to hanging 
The Court held that as the accused 
thought it to be a dead body he could 
net have intended to kill her; if he 
thought that the woman was already 
dead, the offence was not murder. Sada- 
siva Ayyar. J., the other referring Judge* 
considers the latter case correctly deci- 
ded and is of the opinion that the inten 
tion in S. 299, I, P. C., “to cause such 
bodily injury as is likely to cause death” 
cannot mean anything except “bodily in- 
jury” to a living human body. When 
the case came before the Full Bench, the 
Public Prosecutor did not contend that 
the facts as found by the referring 
Judges constituted the offence of'murder 
or ev&n culpable homicide. The Full 

3. (1891) 15 Bom 191. ~ 

‘^21=26 I C 157=15 Cr L J 


802 Madras Kaliappa Goundan v. Emperor (Beasley, C. J.) 1933 


Bench however ^ave an opinion upon 
the matter and Wallis, C. J., in his judg- 
ment savs: 


‘ Tbo conclusion is irresistible that the inten- 
tion of the accused must be judged not in the 
light of the actual circumstances, but in the 
light of what be supposed to be the circum- 
stances. It follows that a man is not guilty of 
culpable homicide if his intention was directed 
only to what he believed to be a lifeless body. 
(Jomplications may arise when it is arguable that 
the two acts of the accused should be treated as 
being really ono transaction as in Quccn-Einprcss 
V. h handii V alad Bliarani (3), or when the facts 
suggest a doubt whether there may not be im- 
puted to the accused a reckless indifference and 
ignorance as to whether the body he handled was 
alive or dead, as in Goar (Jobind's case (2). The 
facts as found here eliminate both these possibi- 
lities, and are practically the same as found in 
Emperor v. I)ala Sardar (4).” 

It is clear therefore that the Full 
Bench distinguish the two former cases 
from the case which was before them 
and seem to indicate an opinion that in 
those cases the olTenco committed might 
have been murder. In my opinion, we 
are therefore free to consider the pre- 
sent case, which is, in my opinion, as 
near a case as could bo found to the 
Queen. Idmprcss v. EJiandu (3) as not be- 
ing covered by the decision in Palani 
Goundan v. Kmperor (l). Accordingly 
I will refer again to Queen-Empress 
V. Khandu (3). In that case the accused 
confessed to having struck his father-in- 
law, the deceased, three blows with a 
stick, one on the back and one on each 
ear. The injured man immediately fell 
down on the ground and the accused 
said that he died. The accused then set 
fire to the hut. It was found that the 
deceased man died from the burns re- 
ceived and that the blows struck by the 
accused were not likely to cause death 
and did not do so. Birdwood.J., and Sar. 
geant, 0. J., to whom the case was refer- 
red owdng to a dilTerenco of opinion bet- 
ween Bird wood and Parsons, JJ., held 
that as the accused had not intended to 
cause the death of the deceased by set- 
ting fire to tho shed but had only done 
so after he thought that the deceased 
^Yas dead, the act of setting fire to 
the shed by which death w'as caused 
was not dono with such intent or know- 


ledge as is contemplated in S.299,I.P.C. 
Parsons, J., took a dilToront view. On 
p. f.00 ho says: 

“Jt is triio that Iho accused savs that, immo- 
(liali*l\ after he dealt llio three blows, his fathor- 
iirlaw died and fell down on tho ground, but he 


docs not say that he in any ^Yay satisfied himself 


that he was actually dead or even that he 
thought that he was dead; still less does he say 
that his intention in setting fire to the hut was 
to conceal his crime. Ho does not say what his 
intention was. This being so, I think the pre- 
sumption of law is that in all that he did he was 
actuated throughout by one and the same inten- 
tion. There is no evidence or proof of any 
change therein. There is then the intention of 
tho accused to cause death and there are two acts 
committed by him which together have caused 
death — acts so closely following upon and so in- 
timately connected with each other that thev 
cannot be separated arid assigned tho one to ono 
intention and the other to another, but must 
both bo ascribed to tho original intention which 
prompted the commission c f those acts and with- 
out which neither would have been done. In my 
opinion, tho accused in committing those acts is 
guilty of murder.” 

Id my view. Parsons, J., was right. If 
the intention is to kill and a killing re- 
sults, the accused succeed in doing that 
which they intended to do and if the 
acts follow closely upon one another and 
are intimately connected with one an- 
other such as they were in the Bombay 
case, then in my opinion the offence of 
murder has been committed. Similarly 
when the facts suggest that the accused 
acted with a reckless indifference and 
ignorance as to whether the body he 
handled was alive or dead, it is only 
right also to say that in the present case, 
unlike the other cases referred to, there 
is no evidence of what the acts of the 
appellants were at the place where there 
were marks of a struggle beyond the fact 
that it is likely that a struggle took 
place there. In all the other cases the 
act which the accused thought had 
caused the death of the murdered per- 
son was proved either by the accused’s 
own statement or by the evidence of eye- 
witnesses. Here it has not been shown 
that the appellants thought that the de- 
ceased woman was dead when they put 
her body across the rails. It is not the 
appellants’ case that they thought so, 
and the Court is merely asked to infer 
that they did so because there w’ero 
marks of a struggle and signs of an at- 
tempt, at strangulation, both of which 
are quite consistent also with the alter- 
native that the appellants merely inten- 
ded to make the woman unconscious in 
order to mako it easy for them to put 
her body on tho line, or another alterna- 
tive that they did not know or care 
whether she was dead or not and put her 

body across the line. 

There is also another alternative 

which presents itself, namely, that the 


1933 


Kaliappa Goundan V. Emperor (Beasley, C. J.) Madras 803 


woman’s body was put across the line in 
order to finish her off. When the Court 
has facts before it such as in this case 
that the appellants deliberately put the 
woman’s body across the line and that 
she was killed by a passing train, then 
iu certainly seems to me that very much 
stronger facts are required than there 
are at present in this case to prove the 
case which has been accepted in the Ses- 
sions Court. In the absence of such 
proof, I will go so far as to say that no 
proof of that case is to bo found and it 
was not the case put forward by the ap- 
pellants. Even assuming the case to be 
as accepted by the learned Sessions 
Judge, I am strongly of the opinion that 
the offence committed was murder In 
support of my view in addition to the 
view expressed by Parsons. J., in Queen^ 
Empress v. Khaadu Valad Bhavani (3), 
there is a decision of the Allahabad 
iligh Court-, namely, Evi peror v. Khubi 
\b) . Xheie the accused, a full grown 
man, beat his child wife, an invalid and 
weak girl, so recklessly with a lathi th.at 
he thought. he had killed her. He then 
threw her down a dry well 33 feet deep, 
an act which, if she was not already 
dead, must inevitably have killed her. 
He was convicted in the Sessions Court 
under S. 304, I. P. C., and it was held 
however by Walsh and Ryves, JJ., in the 
High Court that the accused was pro- 
bably guilty of an offence under S. 302, 
I. P. C. Walsh, J., in the course of his 
judgment expresses the opinion that the 
difference of opinion in QiLeen^Empress 
v. Khandu (3) between Parsons, J., and 
the majority of the Bench, was a differ. 

ence of fact and not of law. Later on 
he states: 

His subsegueot conduct indicates that he felt 
no surpL’ise and showed no remorse. Instead of 
going to his friends or her friends or anybody in 
authority to explain this accident, which he had 
brought about, it it was an accident though in 
my opinion he must be taken within the meaning 
of the Code to have known quite well that what 
he was doing was likely to cause her death, he 
surreptitiously by night carried what he thought 
was her dead body and threw it down a well 
leaving it there presumably in the hope of 
^venng up the traces of injury, I am by no 
means satisfied with the inference drawn by the 
learned Judge which I think is too mercifuf and 

w thought that sho 

he ^ he must have known when 

he was carrying the body that she was still alive, 
but in either case in the peculiar circumstances 
of ^is conduct, it seems to me to make no diller- 
ence. Me e ither bea t h^^till she was dead or ho 

5. AIK 1923 All 545=81 I 01^^2513717X703. 


beat her until her chances of recovery were slif'ht 
and finished her off by throwing her down a drv 
well 33 feet deep. If I had tried him, he would 
have been convicted under S. 302, I. p. C. and 
sentenced to death.” 

x\nd later ; 

“ To sum up ray reasons, it is this : that one 
common intention of inflicting such injuries 
upon liot as he must have known to bo likely to 
cau^'c her death is present throughout ihe ca^o 
from the beginning to the end, and if this is the 
case I agree with Parsons, J., in his view of the 
facts in the Bombay case.” 

pyve3, J., agrees with Walsh, J. There 

is also a decision of the Lahore High 
Court, viz., Emperor \,Gajjan Singhif^). 
There the accused struck the deceased 
two or three times on the head and 
when the latter fell down unconscious 
threw him face downwards into a pool 
containing a few inches of water, re- 
moved the contents of his pockets’ and 

covered the body with the branches of a 
tiee. Later on the accused carried the 
body of the deceased in a dhoti and 
threw it into a canal. The Sessions 
Judge held that the offence of murder 
had not been made out and convicted the 
accused under Ss. 325 and 379. I. p C 
On appeal it was held that the action 
being continuous and it being impossible 
to resolve the two incidents into two 
wholly separate actions, inspired by 
different motives and committed for 
different reasons, the accused must be 
treated as having done one act with the 
intention of causing death and as having 
succeeded in carrying out his object and 
he was therefore guilty of murder. The 
learned Judges in that case in dealin^^ 
with the act proved to have been com- 
mitted by the accused observed that 
the oue thing that can be said with positive 
certainty IS that, after he had lain face-down- 
wards in the pool of water for some hours, and 
before he was removed to the canal, Bac^awandi*; 
was dead. There is another difference^ bet "ee^ 
this case and the facts of the two authorities 

relied upon : V. Khandu Valad 

Bhavayii{^) and In re Palani Goundan (1) and 
that 13 that there was no definite break in’ the 
events of the first two chapters. The incidents 
ran into each other and the action was con- 
tinuous. The accused struck Bagawandas and 
as soon as he fell, he removed him and put him’ 
into the pool and, after taking wdiat money the^ 
vvas on him, covered him with the branches of 
the ah bush. The action being continuous etc 

f ^°n case (Dan intention 

to kill Muthayee was clearly proved* (9) 
that it was in pursuance of a delibe’rate 

plan, (d) — piaj^ the appellantc: placed 
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T^Tuthayee’s body across the railway line; 
(4) that it was that act which caused 
lier death; (5) the app^^liants have not 
put forward tlie case that they believed 
iNIutluayeo to be dead when they put her 
body across the line; (6) the marks of a 
struggle and the i)ody being dragged and 
discovery of the woman’s thali at that 
spot prove nothing more than a struggle 
and (7) there is some slight medical 
evidence re. marksof strangulation. This 
however was not the cause of Muthayee’s 
death. The conclusions I arrive at from 
the before mentioned facts are that the 
appellants had a struggle with the 
deceased woman during w’hich her thali 
fell off or was removed, that an attempt 
may have been made to strangle her, 
that she was immediately dragged either 
in an unconscious or semi- conscious con- 
dition on to the railw’ay line and placed 
in front of the train, the intention 
throughout being to kill Muthayee, that 
the intention with, which the accused 
struggled with Muthayee cannot be 
separated from the intention with which 
they put her body across the line, that 
the two acts were intimately connected 
with each other and the latter act fol- 


Satyanat^dam 

€ 

the appellants were tipsy when they 
were arrested. They cannot have been 
so drunk as not to know what they were 
doing becauee they dragged Muthayeeion 
to the line, pub her body across the line 
in such a way that her neck lay across 
the rails and then ran away. The pro- 
bability is, as the evidence shows, that 
they took some drink before the occur- 
rence in order to screw themselves up to 
the necessary pitch for the performance 
of the murder. In my opinion, the ac- 
quittal of the appellants on the charge 
of murder must be set aside and the 
appellants must be convicted of the 
offence of murder. As regards the sen- 
tence, the murder was a deliberately 
planned one and a very cruel one. There 
are no mitigating circumstances what- 
ever and no reason for nob inflicting the 
ordinary sentence which the law requires, 
that is to say, the sentence of death 

Bardsxoell, J. — I agree. The sentence 
of the Court is that the two accused be 
hanged by the neck until they are dead. 

r.R.S./K.S. Order accordingly. 


jlowed immediately upon the former, that 
both the acts of the appellants must be 
treated as being only one transaction, 
the transaction being to kill Muthayee, 
and that the most favourable inference 
that could possibly be drawn in favour 
of the appellants is that tliey acted with 
a reckless indifference and ignorance as 
to whether Muthayee was alive or dead. 
J4ven this inference, in my view, is not 
such a reasonable one as the former but 
it is the most favourable one which 
could bo drawn. 

All this leads me to one conclusion 
only, namely that the appellants were 
guilty of the offence of murder. They 
have been acquitted on that charge in 
the Sessions Court. The question is 
whether we should interfere with that 
acquittal. I am clearly of the opinion 
that wo should do so firstly because the 
learned Judge’s view of the legal position 
is incorrect and secondly because I can 
see nothing which could reasonably 
justify ilie learned Sessions Judge in 
drawing the inference that theappollants 
thought that Muthayee was dead when 
they placed her body on the railway line. 
It seems to me to be a pure guess and 
nothing more. There is evidence that 
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Beasley, C. J. akd Bapdswell, J. 

Vunnamcliand Chairaban {Firm) 
Petitioner. 



Vijjapu Satijanandam — Opposite 
Party. 


Civil Bevn, Petn. Nos. 133o to 1338 of 
1928, Decided on 16th February 1933, 
against order of Dist. Judge, Fast Goda- 
very, D/- 28th February 1928. 

Civil P. C. (1908). S. 73 and O. 21, Rr. 72 

and 84— Decree-holder allowed to bid and 
set off amount of bid— Set off should be 
deemed to be made as soon as sale is made 
and other decree-holders cannot claim rete- 
able distribution in the amount of bid. 


rVhen ft decroo-boldor hss boon gi^ en permiS” 
n to bid and set off , and wbon the amount of 
5 successful bid is less than the decree amount 
5 whole of the set off must bo deemed as made 
the date of sale and the whole of the amount 
ist be deemed to have been received or ^ali- 

I CO instanto the sale is made, and b. (d will 

:o no benefit to other decrco holdcrs who apply 
• rateable distribution after the conclusion of 
c sale however soon after its fonclusiou their 

plications may bJ made ; I P } 
a Foil • .1 I iv 19‘20 Mad 731, Dish, A I h 

31 74om*‘262 and 32 Bom 379, Ihj/. IP S05 G 2] 
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G. Lakshman7ia and G. Chandra- 
sekhara Sastri — for Petitioner. 

■ P. Satyanarayava Bao for V .Govinda- 
rajachari — for Opposite Party. 

BardsivelC J. Tiie respondent to 
these appeals obtained a decree in O. S. 
No. 67 of 1920 on the file of the Subor- 
dinate Court of Vizagapatam. The de- 
cree was transmitted to the District 
Court of East Godaveri for execution. 
The respondent filed an execution peti- 
tion, 45 of 25, in that Court and was 
given permission, on an application on 
that behalf, to bid at the auction sale 
and to set off the amount of his bid, if 
successful, against the amount due to 
him under his decree. The actual ex- 
pression in the order was not “set off” 
but credit,” but it is perfectly clear and 
is not disputed that the effect of the 
order was to give permission to set off. 
The sale began on 7th January 1927 and 
was concluded on 12th January 1927 on 
which date the property was knocked 
down to the respondent. There has been 
no objection to the sale on any ground. 
On the evening on which the sale was 
concluded, but just after its conclusion, 
the appellants in these appeals, each of 
whom held a decree against the same 
judgment-debtor, filed petitions, asking 
for rateable distribution. The learned 
District Judge of East Godaveri has dis- 
missed the petitions holding that they 
had not been put in, as S. 73, Civil P. C., 
requires that such petitions should be, 
before the receipt of the assets, which 
they asked to be distributed, by the 
Court that held them. In his view, in 
that the respondent had been given 
permission to set cff, the sale proceeds 
must have been deemed to have been 
paid into Court by the respondent pur- 
chaser and immediately repaid to him 
towards satisfaction of his decree. The 
appellants therefore could not have the 
benefit of S. 73, as their applications 
were not made to the Court before it 
had received the assets. They appeal 
against this decision. 

In Arunaclialam Chetti v. Somasunda- 
7a?7j Chetty (l), a view was taken by 
eshagiri Ayyar, J., sitting as a single 
Judge that is favourable to the appel- 
lants. A decree-holder had obtained 
permission to bid and set off and was the 

s ucc essful bi dder at a sale "which was 

1. a’I R 1920 Mad 731=59Tc’86^ 
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held and concluded on 28th August 1918. 
On the following day another decree- 
holder applied for rateable distribution. 
The learned Judge pointed out that 
under O. 21, R. 72 permission to bid and 
sot off' is given subject to the rights of 
decree-holders under S. 73, and, as there 
was nothing to show that permission in 
that case w’as of a different character, 
he allowed the petition for rateable dis- 
tribution. This decision however has 
been considered by Pamesam, J., "v^’hen 
also sitting as a single Judge, in Baraa- 
raju V. Lakshmiah (2), and he held it 
to be wrong. In his view when a decree 
holder has been given permission to bid 
and set off and when, as in the case nowj 
under notice, 'the amount of the success-^ 
ful bid is less than the decree amount,! 
the whole of the set off must be deemed; 
as made on the date of sale and the' 
whole of the amount must be deemed to’ 
have been received or realised eo in-j 
stante the sale is made. This view must, 
in my opinion, and with respect, be taken 
as the correct one. Ordinarily under 
R. 84, O. 21, the successful bidder has to 
pay a deposit of 25 per cent of his bid 
immediately on his being declared to bo 
the purchaser, but, if the purchaser is 
the decree-holder and is entitled to set 
off the purchase money under R. 72, 
then the Court may dispense with the 
requirements of the rule. Normally there 
will be such dispensation, in which case, 
as soon as such decree-holder is declared 
the purchaser, the set off must be taken 
as having been made, and S. 73 will give 
no benefit to other decree-holders who 
^-pply for rateable distribution after the 
conclusion of the sale however soon after 
its conclusion their applications may 
be made. 

Mr. Lakshmanna’s main point for the 
appellants is that leave to set off cannot 
legally be given before the sale has been 
held and concluded, and he quotes in 
his support, an opinion to that effect by 
Broomfield, J., in Navaja Bhandu v. 
Totaram Govind.A. I. B. 1931 Bom. 252. 
That opinion however was obiter and 
was not necessary for the decision of 
the case which was then before the 
Bench of which that learned Judge was 
a member. It is certainly not the view 
taken by Ramesam, J., in the case above 
cited, and it is also contrary to the view 
indicated by anot her Bench of the Bom- 
2. A I R 1931 Mad 103=130 I G 458. 
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bay nii^h Court in Tlazarimal v. Nandev 
{'•)). There with reference to S. 294 of 
the previous Code, to which the present 
O. 21, Ii. 72 corresponds, Sir Lawrence 

donkin?, C. -I., remarked; 

that section i.-? perfectly clear. The fir.st para- 
graph of that section re pii res the permission of 
the Court to enable the decree-holder to bid for 
the prop'^rt^. If lie ;^ots that permission and 
gets it without qualification then the amount 
flue on the mortgage may if he so desires be .“^ct 
off. But it may i)e one of tl»e terms on which 
permission to hid is granted that there should 
not be this right of set oil.” 

If there can be a refusal in advance to 
allow set off, it would appear tliat it is 
equally permissible for set off to be al- 
lowed in advance. And that permission 
to set off may be granted at the same 
time as the permission to bid seems 
clear from the terms of S. 84, by which 
the decree-holder purchaser may be dis- 
pensed from the immediate payment of 
the purchase money that would have 
otherwise to be made. There could be 
no dispensation from immediate deposit 
unless the permission to set off had 
been obtained prior to the sale. In my 
opinion the orders under appeals are cor- 
rect. These appeals must therefore be 
dismissed with costs (one set). Pleader’s 
feo Ks. 50. 

P.K S./lv^. Avveals 

'sriiu'osrd^iLjii 379. 
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SUiNDARA:\r Chetty, J. 

Kan niisami Chetti — Defendant Ap- 

l)ellant. 

V. 

ill. Rabiath Ammal q,nd another 
Plain till’s — Respondents. 


Second Appeal No. 3 of 1930 and Civil 
i\Iisc. Petn. No. 2553 of 1930, Decided 
on 1 Ith October 1932, against decree of 
Sub- dud go, Madura. 


(a) Civil P. C. (1908), O. 41, R. 33-Power 
under O. 41, R. .33 can be exercited in 
favour of parly not on record in appeal — 
Exercise of such power is discretionary with 
Court and depends on peculiar circum- 
stances of each case. 


The power vested in the appellate Court uncle 
11, 33, can he oxerei.^od in favour of a party nc 
on the record in the appeal, but certainly nc 
agiin^t a person not actually a party on rocorc 
4 liO'O powers arc very wide and can ho exorcise 
in a propel- case, oven in favour of a rc.spondoii 
who has noitlior ap[)Oilod nor filed a inemorac 


dum of cross-objections. But the exercise of such 
extraordinary powers is a matter of discretion 
with the appellate Court wTich must depend 
upon the peculiar circumstances of each case : 
AIR 1930 Mad 801 {F B), Rcl on; AIR 
191 1 Cal 7-22, Rrf, [P 808 0 1] 


(b) Civil P. C. (1908), O. 41, Rr. 20 and 33 
— Appellate Court has jurisdiction to add a 
person as party respondent for purpose of 
exercising power under O, 41, R. 33. 

The appellate Court has jurisdiction under 
R. ‘20 to add a person as a party respondent for 
the. purpose of exercising the powers vested in it 
under R. 33, though no appeal or memorandum 
of cross-objection has been tiled : Case I no rc- 
ferred. LP 809 C 2] 

(c) Civil P. C. (1908), S. 107, O. 1. R. 10 
and O. 41, R. 20 — O. 41, R. 20, does not 
exhaust appellate Court’s power to add 
parties. 

Order 41, R 20 does not exhaust the appellate 
Court’s power to add parties. Even if R. 30 
docs not apply, the Court has power to do so 
Under 0. 1, R. 10 read with S. 107 : A I R 1920 
Mad 120, Reloyi. [P 810 C 1] 

(d) Execution — Sale — Title of bona fide 
stranger auction-purchaser cannot be at- 
tacked by party to suit in which decree is 
passed. 

The title of a bona fide auction-purchaser who 
is not a party to the suit in which the decree is 
passed, cannot be attacked by a party to the suit; 
Case law referred. [P 811 C 1] 


(e) Civil P. C. (1908), O. 32, R. 3— Assign- 
ment by mother of mortgage in favour of 
both minor daughter and herself — Suit on 
such mortgage — Merely by fact of such as- 
signment, interest of mother is not adverse 
to that of minor daughter so as to disqualify 
her from being appointed as guardian 
Minor. 


A mother assigned a mortgage which was in 
favour of herself and her daughter*, and in a 
suit on the mortgage which was decreed, the 
mother Wiis appointel guardian of the minor: 

Held : that the mere fact that the mother was 
the executant of the assignment deed in question 
would not bo enough to hold that the interest 
of the mother was really adverse to the minor, 
so as to disqualify from being appointed as guar- 
dian-.AIR 1923 Mad2l3(FB), Rcl on.LP 812 C IJ 

(f) Mahomedan Law — Guardianship^ 
Mother is neither natural nor legal guardian 
of minor daughter — Transfer by mother as 
de facto guardian of minor’s interest in im- 
movable property is void. 


Under Mahomedan law, the mother is 
neither the natural nor the legal guardian of 
her minor daughter. The mother oven as a do 
facto guardian has no power to convoy to 
her minor daughter’s interest i" P, 

pertv. which the transferee could enforce 
the minor. Such a transfer is nnanlhonsed and 

- — ^ - .-w « /'T i 1 771 .X M I S I *1 O J 


(g) Limitation Act (1908). Art. 62 As- 
.igUentby Mahomedan mother of mortgage 
in favour of minor daughter and herselt- 
Assignmenl void as regards interest of minor 


1933 Kannusami Chetti v. Rabiath Ammal (Sundaram Chefcfcy, J.) Madras 807 


daughter — Realization of full mortgage 
amountby assignee — Suit by minor daughter 
against assignee for her share of amount is 
maintainable — Trusts Act (1882), S. 90. 

A mortgage which was in favour of both a 
minor daughter and her mother who were Maho- 
medans was assigned by the mother. The assign- 
ment was void as regards the interest of the 
daughter. The assignee, who was aware of the 
voidability of the assignment, so far as the 
minor’s right under it was concerned, realized 
the mortgage amount and the daughter sued for 
her share of the amount; 

Held ; that the suit was maintainable as the 
action could be described as one for money had 
jrnd received within Art. 62, Limitation Act, and 
also on the principle mentioned in S. 90, Trusts 
Act : Case law referred. [P S14 C 2] 

H. Civil P.C. (1908), S,.ll— D ecision as a 
result of gross negligence of guardian does 
not operate as res judicata as against minor 
— Minor. 

If the decree passed in a prior suit is the result 
of gross negligence on the part of a guardian of 
the minor, it will not operate as res judicata so 
as to bar the later suit by the minor: AIR 1925 
Mad2QV,A I R Mad G41 and^IZi!1022 
Mad 21^, Rel on. . [P 816 C 1] 

K. Rajah Ayyai\ F. Rama Swami 
Ayyar and K, S. Rajagopalacliari — for 
Appellant. 

S. Varadachariar for K. S. Chavipa- 
seka Iyengar and A^ V. Narayana Swami 
Ayyar — for Respondents. 

Order —G. M. P. No. 2553 o/ 1930.— 

This second appeal was filed by defen- 
dant 7 impleading the plaintifif alone as 
the respondent. The suit was filed by 
the plaintifif for the recovery of a certain 
amount by the sale of the hypothecated 
properties, and if, for any reason, the 
Court should hold that the plaintiff 
cannot proceed against the hypotheca, 
she prays that defendants 8 to 10 should 
be held liable to pay the suit amount 
jointly and severally. 

The facts of the case are briefly these: 
The plaintiff s father Mahomed Rowther 
became entitled at a family partition to 
the mortgage debt due under the original 
of Ex. B dated 17th December 1902 and 
executed by one S. N. Mahomed Row- 
ther. The plaintiff was a young girl of 
two years when her father died. In 
1911 defendant 8 who is the plaintiff’s 
mother, thought of re-marriage and 
fraudulently assigned the aforesaid mort- 
gage bond on behalf of herself and the 
minor plaintiff in favour of defendant 9 
under Ex. G-1. Defendant 9 in his turn 
assigned it in favour of defendant 10. 
The aforesaid assignment by defendant 8 
is void and ineffectual so far as the 
plaintiff’s share in the mortgage debt is 


concerned. On the strength of the afore- 
said assignment, defendant 10 filed 
O. S. No. 99 of 1913 on the file of the 
Additional District ]\runsif’s Court of 
Madura impleading the present plaintiff 
and also defendants 8 and 9 as parties 
thereto. The plaintiff’ was then a minor 
and was not properly represented and 
the decree in that suit cannot therefore 
affect her interests. She has therefore 
filed the present suit for two kinds of 
relief in the alternative. The first Court 
dismissed the plaintiff’s suit as against 
all the defendants except defendant 8. 
On appeal by the plaintiff’, the lower 
appellate Court gave a decree in plain- 
tiff’s favour for the amount found due to 
her as against the hypotheca, in the 
hands of defendant 7, dismissing the 
claim against defendant 10. As against 
that decree, defendant 7 has filed this 
second appeal impleading the plaintiff 
alone as respondent. Daring the pen- 
dency of this appeal, an application was 
made by the plaintiff (respondent) to 
add defendant 10 also as a co-respondent 
in the appeal. It is C. M. P. 2553 of 
1930. 

The reasons for impleading defendant 
10 as a party respondent in this appeal 
are stated in the affidavit filed in sup- 
port of that petition. On 7th August 
1930, the Master passed an order direct- 
ing defendant 10 to be made a party to 
the appeal. That order was passed 
without previous notice to defendant 10. 

It is now urged by defendant 10, that 
under the appellate side rules the 
Master had no jurisdiction to direct the 
addition of a party as a co-respondent 
and therefore that order is ultra vires. 

It appears that such an order is not 
within the competence of the Master to 
pass, and accordingly I allowed that 
petition to be treated as not disposed of 
in the eye of the law and heard argu- 
ments on both sides at great length for 
the purpose of determining whether de- 
fendant 10 can be added as a co-respon- 
dent in the circumstances of this case. 

Two contentions have been put for- 
ward on behalf of defendant 10 to per- 
suade the Court to dismiss this petition. 
One is that under R. 20, 0. 41, Civil P.C., 

which alone gives the power to an appel- 
late Court to add a party as respondent, 
defendant 10 cannot be added as he 
cannot be deemed to be interested in 
the result of the appeal. The second is, 
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the Court’s discretion under 11.33, O. 41, 
Civil P. C., should not be exercised in 
favour of the plaintiff (respondent) by 
interfering with the dismissal of her 
suit as against defendant 10 by the 
Courts below, regardless of the fact that 
defendant 10 has acquired a valuable 
right on account of the omission on the 
part of the plaintiff to file either an 
appeal or a memorandum of objections 
within the period of limitation. 

There is, no doubt, that the power 
[vested in the appellate Court under K. 33 
!can be exercised in favour of a party not 
|On the record in the appeal, but cer- 
itainly not against a person not actually 
a party on record. The scope of the 
powers given to an appellate Court by 
|R. 33 has been fully considered and 
decided by a Full Bench of our High 
Court in the case reported in Stiby^a- 
mania Chettiar v. Sinnammal (l). It 
was held that those powers are very 
wide and can be exercised in a proper 
jCase even in favour of a respondent who 
jhas neither appealed nor filed a memo- 
•randum of cross-objections. But it is 
[recognized that the exercise of such 
extraordinary powers is a matter of dis- 
icretion with the appellate Court which 
'must depend upon the peculiar circum- 
Istances of each case. The illustration 
to R. 33 w’hich indicates the type of a 
case covered by the section is as fol- 
lows : 

‘hi claims a sum of money as duo to him from 
A’ or Y and in a suit against both, obtains a 
decree against A*. A appeals and A and 1' are 
respondents. The appellate Court decides in 
favour of A'. It has power to pass a decree 
against T.” 

The view taken by the Calcutta High 
Court in the decisions reported in Ga7?(ya- 
dhar v. Banalashi (2) and Ahjal Majhi 
v. Ipa Bepari (3) is, that though the 
rule is widely expressed, ordinarily the 
exercise of the power conferred thereby 
should be limited to those cases where 
as a result of the appellate Court’s inter- 
ference w'ith the decree in favour of the 
appellant, further interference is re- 
quired in order to adjust the rights of 
the parties in accordance with justice, 
equity and good conscience. This is ex- 
actly a case covered by the illustration. 
But in the Full Bench decision of this 

1. A 1 li 1930 j\rad 801 = 127 I C G24 = 63 Mad 

881 (F B). 

2. (1915) AIR 1914 Cal 722=24 I C 208. 

3. (191G) 32 I C 491. 


High Court referred to above, it has been, 
held that the appellate Court has juris- 
diction to interfere in a proper case and 
pass any decree and make any order 
which ought to have been passed or 
made in the suit and that the view taken 
in the aforesaid Calcutta decisions would 
be a limitation of the Court’s powers 
which is not warranted by reason of the 
very wide terms of the rule. But in the 
present case it is unnecessary to go fur- 
ther than the limits placed by the Cal- 
cutta High Court in the said two deci- 
sions, because this case is exactly covered 
by the illustration to R. 33. The plain- 
tiff seeks to recover the suit amount by 
the sale of the hypotheca in the first in- 
stance. That is the primary relief 
claimed by her. If that relief is denied 
to her, then she asks for a decree against 
defendant 10 who sued on the mortgage 
and recovered the full amount. She 
cannot and does not ask for accumula- 
tive relief against the hypotheca and de- 
fendant 10. 

A decree for the recovery of the money 
by sale of the hypotheca precludes her 
from asking for a personal decree against 
defendant 10. In the present appeal, 
defendant 7, who stands in the shoes of 
the auction-purchaser in execution of 
the mortgage decree obtained by defen- 
dant 10, attacks the correctness of the 
decree against the hypotheca and wants 
the plaintiff’s suit to be dismissed as 
against the hypotheca. If in this ap- 
peal the decree against the hypotheca is 
set aside, then the question of further 
interference with the decree of the lower 
a'ppellate Court dismissing the claim 
against defendant 10 arises for consider- 
ation and in order to do complete justice 
to the parties in exercise of the powers 
under R. 33, a. decree may be passed in 
favour of the plaintiff-respondent as 
against defendant 10, though the plain- 
tiff-respondent has not filed any ap- 
peal or memo of cross-objections. Rely- 
ing on the Privy Council decision in 
Chockkalingam Chetty Secthai Achi (4), 
and the decisions in JMa Thaw May v. 
Mahovied Esoof (5), Saktiprasanna 
Bhattacharya v. Naliniranjaii Bhatta- 
chary a (0) and Bukia v. Mewapal (7), 

Tr AIRT927 252=107 I C 287=6 Rang 29 

(PC). 

5. AIR 1932 Rang 1G=135 I 0 645=9 Rang: 
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the learned advocate for defendant 10 
strenuously contended that the Court 
should not exercise its discretion to add 
defendant 10 as a party respondent for 
the purpose of passing a decree in pursu- 
ance of the powers given to it under 

R. 38. 


In Chockkalingam Chetty v. Seethai 
Achi (l) and Ma Thaw May v. Mahomed 
Esoof (5) the main ground for re- 
fusing to add a person as a party respon- 
dent to the appeal is the fact that that 
person has acquired a valuable right 
under that decree, inasmuch as an ap- 
peal against him was then barred by 
limitation. In those cases the person 
sought to be added as a party was a 
necessary party to the appeal, in the 
sense that the appeal could not proceed 
in the absence of that person, and as the 
appellant could have very well filed an 
appeal against that person also in time, 
it was thought that he should not be de- 
piived of a valuable right acquired by 
him, by means of a discretionary power 
vested in the appellate Court. As I have 
already pointed out, the facts of the pre- 
sent case are quite different. In the face 
of the lower appellate Court’s decree 
granting relief to the plaintiff against 
the hypotheca, she cannot file an appeal 
against the dismissal of her claim against 
defendant 10. She cannot therefore be 
blamed for not filing an appeal against 
that portion of the decree dismissing the 
suit against defendant 10, or for not fil- 
ing a memorandum of objections for the 
same relief, so long as the decree against 

the hypotheca given to her is not set 
aside. 


In case the decree against the hyp 
theca cannot be upheld, this iseminent 
a fit case for the exercise of the powe 
of the appellate Court under R. 33, 
order to see whether she can at least 
given a decree against defendant 10 
not. The view taken in Saktiprasam 
latiaoharya v. Naliniranjan Bhatt 
charya (6) is not quite in accordan 
with decision of a Division Bench 
this High Court reported in Ponn\ 
swavn Asart v. Falaniandi Mudali (£ 
Ihe somewhat narrow view taken by tl 
CalcutU High Court as to the scope 
R. 2;,, 0. 41, Civil P. C., has not 
adopted by our High Court in the 
Bench decision in Muimswami Mud 


8. AIK 1920 Mad 120=t6 I C 612. 


V. Albu JReddi (9). According to this 
Full Bench decision, it is open to a res- 
ponaent ucder R. 22 to file a memo of 
cross-objection against any other respon- 
dent, whether the appellant was inter- 
ested in it or not. In Ponnuswami Asari 
V. Palaniandi Mudali (8) the learned 
Judges held that the appellate Court has 
jurisdiction under 0. 41, R. 20, to add a 
person as a co-respondent, in order to 
enable the respondent already on record 
in the appeal to file a miemo of cross-ob- 
jections against him. They treat the 
person sought to be added as one inter- 
ested in the result of the appeal wdthin 
the meaning of R. 20, because the ex- 
pression the appeal ” should be under- 
stood in the broad sense so as to include 
all the proceedings in the appellate Court 
whether those involved in the disposal 
of the appeal proper or also those in- 
volved by the memo of objections. If 
the appellate Court has jurisdiction 
under R. 20 to add a person as a co-res- 
pondent in order to sustain the memo of 
cross-objections to be filed against him, 
according to the decision in Ponnusioami 
Asari v. Palaniandi Mudali (8) there is 
no difliculty in holding that the appel- 
late Court has jurisdiction under R. 20 
to add a person as a party respondent 
for the purpose of exercising the powers 
vested in it under R, 33, though no ap- 
peal or memo of cross-objections has been 
filed. 

In the present case, if defendant was- 
originally made a respondent in the ap- 
peal itself, there can be no question 
that under R. 33 the dismissal of the suit 
as against him can be interfered with by 
the appellate Court if the decree against 
the hypotheca has to be set aside. 

The relief that could be obtained 
against him by way of cross-appeal may 
be obtained under R. 33, even without 
filing the memo of objections. That 
being so, the principle of the decision 
in Ponnusami Asari v. Palaniandi 
Mudali (8) can well nigh be extended to> 
the present case also. The decision in 
Saktip'T asanna Bhattacharya v, Nalmz- 
ranjan (6) proceeds on the narrow 
view of the scope of R. 22 of 0. 41, Civil 

P. C., adopted by the Calcutta ’ High 
Court in some of its decisions. That "is 
why it was held that a memo of cross- 
objections filed against one who was not 
already a party respondent was liable to» 

9, (1915) 38 Mad 705=27 I C 323~(FB). 
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rejection. It may be reasonably urged ment. The plaintiff and her mother (de- 
that defendant 10 in this case is one in- fendant 8) may’bo taken to be co-heirs 


terested in the result cf the appeal, be- of the late Mahomed Rowther and have 
cause the relief which the plaintiff (res- inherited his estate which they held as 
pendent), may ask the Court to give her tenants in common. The lower appel- 
as against defendant 10 in exercise of late Court has rightly hold that the 
the powers under R. 33, is one contingent assignment of the mortgage bond Ex. B 
on the result of the appeal. Even if in favour of defendant 9 whoso assignee 
R. 20 is deemed to be strictly not appli- is defendant 10 is void as against the 
cable to the present case, the appellate plaintiff’s interest in that mortgage 
Court has power to add parties under bond, as her mother who effected the 
O. 1, R 10, Civil P. C., read with S.»107. assignment on behalf of herself and the 
In Fonm^sami Asarl v. Falaniandi minor plaintiff was not the plaintiff s 
MucJali (8) this view has been expressed legal guardian according to Mahcmedan 
by Krishnan, J., who points out that law. On the strength of that assign- 
R. 20 does not exhaust the appellate ment, defendant 10 sued on the mort- 
Court’s power to add parties. gage bond in O. S. No. 99 of 1913 on the 

The decision of the Patna Pligh file of the Additional District Munsif s 
Court of Sir Dawson-^Iiller, C. J., and Court, Madura, impleading the*present 
Foster, J., reported in Fadarath jSlahion plaintiff (who was then a minor) as one 
V. Tlitan Singh (lO), deals with a case of the defendants and obtained a decree, 
exactly on all fours w'ith the present In execution of that decree he brought, 
case. Following the decision in Girish the mortgaged properties to sale. De- 
Ghujider Lahiri v. Sasi Selcharaswar fendant 6 was a bona fide purchaser of 
Roy (ll). Miller, C. J., observes that in those properties in Court auction from 
a case of this description the ordinary whom defendant 7 subsequently pur- 
rules of limitation relating to appeals chased it under Ex, 10. ^ In passing the 
ought not to apply, where in the course decree in the present suit in favour of 
of an appeal the Court finds that in order ^ 1^0 plaintiff for her share of the mort- 
to do justice between the parties it is gage amount against the hypotheca, the 
necessary to bring one of them who was learned Subordinate Judge appears to 
a party to the suit upon the record in have entirely overlooked the principles 
the appeal. It has further held that Qf law governing the title acquired by a 
the Court in second appeal has power bona fide Court auction purchaser. This 
under R. 20 to bring parties upon the serious omission has led to a wrong 


record in order to carry out the powers 
granted to the Court under R. 33 of 
O. 41. The principle of this decision is 
in consonance with the view taken by 
this High Court in Fonnusami Asari 
V. Falaniandi Mudali (8), I am clearly 
of opinion that there are adequate 
grounds for exercising the powers given 
under R. 33 in the present case, and on 
. the authority of the two decisions above 
mentioned, defendant 10 could be added 
as a party respondent now under R. 20, 
O. 41, Civil P. C. This may be done 
even under 0, 1, R. 10 read with S. 107 
Civil P. C. 1 accordingly direct the 
addition of defendant 10 as respondent 2 
in this appeal. The appeal will be heard 

on the merits. , . 

Judgment— facts of this appeal 

have been set forth in the order passed 
on G. M. P. 2553 of 1930 in this ap- 
peal which will fom^part of ^^f s lud g- 

10 A I U 1021 l\vt 773=8-2 1 0 GOO. 

•iT (l)r») 33 Cal 323. 


cree being passed. 

It is contended on behalf of theappel- 
it that when a decree for sale of the 
potheca was passed in favour of the 
esont defendant 10 in the former suit 
which the present plaintiff and her 
other were also parties, and when the 
)urt had jurisdiction to sell the hypo- 
leca in execution of the decree, the 
tie acquired by a bona fide auction 
archaser (who is a third party) cannot 
0 impeached by the present plaintift. 
nd she is debarred from claiming any 
0 lief against the hypotheca in the hands 
f defendant 7. The ground on which 
he present plaintiff attacks the former 
lecree is. that inasmuch as her mother 

yas not competent to assign her interest 

m the mortgage bond to 

bhe decree passed in his favour for th 

whole ot the mortgage “2 

be sivon once again a decree for he 
share ot the amount against the hypo- 


1933 


Kannusami Chetti V. Eabiath Ammal (Sundaram Chefcty, J.) Madras 811 


fcheca. That a booa fide atiction pur- 
chaser is iramune from such attacks by 
those who were actually parties to the 
suit in which the decree against the 
hypotheca was passed, has been held in 
a series of decisions not only of the 
Privy Council, bat also of the High 
'Courts. 

In Zainulahdin Khan v. Muhammad 
Asghar All Khan (12), their Lordships 
of the Privy Council have recognised 
the distinction between the cases of 
bona fide purchasers in Court auction 
who are no parties to the decree and the 
cases of the decree-holders themselves 
being the Court auction purchasers. It 
was held that a sale which had taken 
place in execution of a decree in force 
at the time could not afterwards be set 
aside as against a bona fide purchaser 
not a party to the decree, because on 
further proceedings that decree was 
subsequently reversed by an appellate 
Court. In another case, the Privy Coun- 
cil held that where property was sold in 
execution of a valid decree and purchased 
bona fide by a third party, the existence 
of a cross decree for a higher amount in 
favour of the judgment-debtor would not 
support a suit by the latter against the 
purchaser to set aside the sale: vide 
Eeiva M allton v. Bamkishen Singh (13). 

At p. 25 their Lordships observe as 
follows : 


^ “To hold that a purchaser at a sale in execu- 
tion is bound to enquire into such matters would 
throw a great impediment in the way of pur- 
chasers under executions. If the Court has juris- 
- diction a purchaser is no more bound to inquire 
into the^ correctness of an order for execution 
than he is as to the correctness of the judgment 
upon which the execution issues,” 


This principle has been applied and 
followed in the decision of the Allahabad 
High Court reported in Kaunsilla v. 
Chander Sen (14). In another case, 
Malkarjun v. Karahari (15), where the 
sale in execution of a mortgage decree 
was effected after service of notice upon 
a person who was not the legal represen- 
Utive of the judgment-debtor’s estate 
but who was erroneously treated by the 
executing Court as such representative, 
tne judicial sale was held by the Privy 
Council not to be a nullity, though the 


12. (1888) 10 All 166=15 I A 12=5 

13. fl337) 14 Cal 18=13 I A 106 
(PC). 


129 (PC). 
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14. (1900) 22 All 377=(1900) AWN 123. 

15. (1901) 26 Bom 337=27 I A 216=7 Sar 739 
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irregularity was a material one. The 
purchase in that case was by a third 
party and it was held that the Court had 
jurisdiction to sell. The observation at 
p. 347 is important, namely : 

‘‘their Lordships agree with the view of the 
learned Chief Justice that a purchaser cannot 
possibly judge of such matters, even if he knows 
the fact; and that if he is to be held bound to 
inquire into the accuracy of the Court’s conduct 
of its own business no purchaser at a Court sals 
would be safe. Strangers to a suit are justified 
in believing that the Court has done that which 
by the directions of the Code it ought to do.” 

In a Full Bench decision of the Bom- 
bay High Court reported .in S/iir/aZ v. 
ShaTfihu Pvasad (16) the sale in execu- 
tion of a mortgage decree in favour of a 
third party was upheld, even though 
that decree was subsequently varied in 
appeal by deciding that the mortgage 
was not enforceable against the minors 
and their property. That the title of a 
bona fide auction purchaser who is not a 
party to the suit cannot be impugned on 
such grounds is also laid down by the 
Lahore High Court in Indar Sain v. 
Prabhu Lai (17). The same view has 
been held by our High Court in the de- 
cision reported in Rhodes v. Padmanahha 
Chettiar (18). It is only where the 
Court has no jurisdiction to sell, for in- 
stance, the property of persons who were 
not parties to the suit, the decree and 
the sale would be void and the auction 
purchaser would not be protected from 
the claiin of such persons. If it is found 
that a minor, though his name was on 
the record, was still not represented at 
all, it would be a case of his being no 
party to that proceeding; vide the obser- 
vations of the Privy Council in Kharaj^ 
mat v. Dairn (19). 


The ratio decidendi of all these cases 
is in favour of the appellant’s conten- 
tion and the present plaintiff cannot 
attack the validity of the sale in Court 

auction in execution of the former decree, 

by simply showing that the assignment 
of the mortgage bond by her mother 
(defendant 8) on the strength of which 
the previous suit was filed by the pre- 
sent defendant 10 is not valid, so far as 
her share in the mortgage money is con 
cerned. The purchaser in Court auction 
was not bound to inquire into the 
rectness of the* former decree and 
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justified in believing that the Court has 
done what it ought to do 

It is however contended on behalf of 
the plaintiff (respondent) that inasmuch 
as her mother was appointed as guardian 
ad litem for her in that suit, it must be 
talmri that the interest of the guardian 
were adverse to her and therefore she 
was not properly represented in that 
suit. O. 32, R. 3, Civil P. C., shows 
that a person whose interest is adverse 
to that of the minor should not be ap- 
pointed as guardian. The mere fact 
that her mother was the executant of 
the assignment deed in question would 
not bo enough to hold, as a pure ques- 
tion of law, that the interests of the 
mother were really adverse to her in 
that suit. It has been so held by a Full 
Bench of this High Court in Ve7ikata- 
somcswara Bao v. Lakshvianasioami (20). 
The learned Judges have held that 

“there is nothing either in the Civil Procedure 
Code or in any of the authorities, to lay down 
not merely that such a person should not as a 
rule be appointed but cannot in any circum- 
stances be validly appointed.” 

In view of this pronouncement by a 
Full Bench of this Court, I think it un- 
necessary to refer to the earlier decisions 
of this Court as regards this question. 
Kuvpusioami Ay y an gar v. Kainalam^nal 
(21) and Sellappa Goundan v, Masa 
NaickeJi (22). In this case. Ex. G shows 
that a written statement was actually 
filed in the former suit on behalf of the 
plaintiff’s mother and the plaintiff (who 
were defendants 6 and 7 respectively). 
The District Munsif says that that writ- 
ten statement is not available. It would 
appear from Ex. P-2 that one of thecon- 
tentions of defendants 1 to 4 in thatsuit 
was about the validity of the assignment 
of the mortgage bond by the plaintiff's 
mother. But that question was not tried 
and decided as the defendants failed to 
appear at the time of the trial. Despite 
the fact that the plaintiff’s mother was 
the executant of the assignment deed, it 
was open to her to plead in that case 
that the assignment was invalid so far 
as the minor’s share in the mortgage 
bond was concerned. She might have 
sot up that plea in the written statement 
filed. But in the absence of that written 
statement, we cannot be certain about it. 

20 . ’a 1 R T92¥l\liv(r2f3=t2 Mad 275=115 1 0 801 

(P B). 

21. AIR 1020 Israel 015=43 l^Iacl 842=591 C002. 

22. AIR 1924 Mad 297=47 Mad 79=76 I C 1018. 


In the circumstances of this case and 
upon the evidence on record, it is not 
possible to hold that as a matter of fact 
the interests of the plaintiff’s mother 
were really adverse to those of the plain- 
tiff in the former suit. So far as the 
auction purchaser was concerned, he 
would be perfectly justified in believing 
that the Court would have considered 
this question of adverse interest when it 
chose to appoint the mother as the guar- 
dian for the plaintiff and that the ap- 
pointment was made in a regular and 
proper way. In the absence of clear 
proof, I am not prepared to hold that 
the interests of the plaintiff’s guardian 
in the former suit were really adverse to 
her and therefore she was not repre- 
sented at all in that suit. That being 
so, the principle laid down in a uni- 
form course of decisions as regards tho 
title of the auction purchaser (third 
party) must apply to the present case,, 
because the plaintiff should be taken 
to have been a party to the former suit, 
and as such she is precluded from dis- 
puting the validity of the Court auction 
sale in favour of a third party in execu- 
tion of that decree. That decree, if at 
all, is only voidable at her instance, and 
she has not chosen to ask for the setting 
aside of that decree in her present 
plaint. For all the foregoing reasons,. 

1 hold that the plaintiff cannot be given 
a decree against the hypotheca in tha 
hands of defendant 7. 

Now, the question arises whether the 
plaintiff can at least be given the alter- 
native remedy sought for against defen- 
dant 10, who has been added as defen- 
dant 2, for the reasons already men- 
tioned in the order passed in this appeal 
on 27th September 1932. In the cir- 
cumstances of this case, which have 
been already adverted to, I have no 
hesitation in stating that this is emi- 
nently a fit case for the exercise of the 
discretionary power vested in the ap- 
pellate Court under O. 41, R. 33, Civil 
V C. If the plaintiff’s share of the 
mortgage debt legitimately due to her 
cannot bo recovered from the hypotheca 
in the hands of a bona fide au.ction pur- 
chaser, is she not also entitled to any 
decree against defendant 10, who rea- 
lized the mortgage debt including her 
share, by filing a suit on the mortgage^ 
bond and obtaining a decree thereon by 
virtue of the assignment deed. Ex. G-1,. 
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which was executed during the minor- 
ity of the plaintiff by her mother Rahi- 
mat Ammal on behalf of herself and as 
the guardian of the plaintiff? The il. 
lustration to R. 33, 0. 41, Civil P. 0., 
exactly covers the present case. 

The next point for consideration is, 
whether the plaintiff has a cause of ac- 
tion against defendant 10 for claiming a 
refund of her share of the mortgage debt 
which he had collected and realized in 
the execution of the decree obtained in 
O. S. No. 99 of 1913 on the file of the 
Additional District Munsif’s Court, Ma- 
dura. The plaintiff and her mother 
Rahimat Ammal (the present defen- 
dant 8) where entitled to the mortgage 
debt due under Ex. B as co-owners, they 
having inherited the property from the 
deceased Mahomed Rowther as his co- 
heirs under Mahomedan law. This 
mortgage debt was one of the properties 
assigned by defendant 8 under Ex. G-1 
on 2nd March 1911 in favour of the 
present defendant 9 expressly reciting 
that she executed this deed of assign- 
ment on her own behalf and also as the 
guardian of the minor plaintiff. Defen- 
dant 10 is a subsequent assignee of the 
eame rights from defendant 9 under 
Ex. L. Specific mention of the assign- 
ment deed, Ex. G-1, is made in Ex. L, 
and there is no doubt whatever that de- 
fendant 10, when he got Ex. L was per- 
fectly aware of the fact of' the execution 
of Ex. G-1 by Rahimat Ammal on her 
own behalf and on behalf of her minor 
daughter. He admits in his evidence as 
D. ^iV . 5, that at the time of the execu- 
tion of Ex. L in his favour the originals 
of Exs. B and G 1 were handed over to 
him. Even in his plaint in the former 
suit, (vide Ex. 0) he has referred to the 
above facts in para. 7. It is thus per- 
fectly clear that the present defen • 
dant 10 was fully conscious of the fact 
of the execution of the original assign- 
ment deed (Ex. G-1) by Rahimat Am- 
mal and her minor daughter when he 
got the assignment Ex. L from defen- 

\ scope for contend- 

r assignment 

X. D, he was under the belief that the 

mortgage debt in question was assigned 

by Rahirnat Ammal (defendant 8) alone 

as the sole owner thereof. 

, A mortgage debt creates an interest 
in immovable property. Under Maho- 


medan law, the mother is neither the 
natural nor the legal guardian of her 
minor daughter. As held by the Privy 
Council in the decision in Inamhandi v. 
^diLstadi (23), the mother even as a de 
facto guardian has no power to convey 
to another her minor daughter’s interest 
in immovable property which the trans- 
feree could enforce against the minor.. 
Such a transfer is unauthorized and! 
void. As observed by the lower appel- 
late Court in para. 11 of its judgment, 
the tiansfer under Ex. G-1 is not nrovmd 
to have been made either for the benefit 
or for any legal necessity of the minor. 
It must be held that the assignment is 
void and not binding on the minor to 

the extent of her share in the mortga^^e 
debt. 

^\'hat then is the position of law 
as between the plaintiff and defen- 
dant 10 ? Under the assignment deed, 
Ex. G-l, what was conveyed was the 
interest of both the co-heirs. So far as 
the interest of the minor plaintiff' (one 
of the co-heirs) is concerned, that trans- 
fer is void and ineffectual. On the 
strength of that void assignment defen- 
dant 10 has recovered the plaintiff’s 
share of the mortgage money which 
justly belongs to her. Can the plaintiff 
get relief on the footing that this is an 
action for money had and revived by 
defendant 10 for the plaintiff’s use ? 
(Vide, Art. 62, Limitation Act). To 
naaintain an action of this kind, it is not 
absolutely necessary to show the exis. 
tence of a privity of contract between 
the plaintiff and defendant 10. This is 
not a case of express agency. Is defen- 
dant 10 an utter stranger to whom the 
law would impute no sort of obligation 
to refund the money to the plaintiff ? 
Would the law impute a sort of agency 
by fiction to defendant 10 to give effect 
to the principles of justice and equity ? 

Is this case covered by S. 90, Trusts Act 
which deals with the obligation of a go’ 
owner gaining unfair advantage over an- 
other co-owner by availing of his posi. 
tion as such ? In short, can we predi- 
cate some kind of privity of a legally 
recognized nature so as to entitle"" the 
plaintiff to claim refund of her share of 
the mortgage debt unlawfully collected ' 

by 10 ? Stre.„o„J 

h^ve been advanced on both sides with 
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much ability. If the facts of this case 
are clearly understood, the application 
of law does not create much difficulty. 

The principle of law has been well 
stated in the case in Mahomed Wahihv, 
Mahomed Ameer (21). In that case the 
suit was by one of the cosbarers for the 
recovery of his share of the money due 
under two deeds of mortgage which was 
collected by the other cosharer. The 
general principle applicable to an action 
for money had and received by the de- 
fendant to the plaintiff’s use as laid 
down in Blackstone’s Commentaries was 
applied in that case. In referring to 
Art. 62, Limitation Act, Mookerji, J., 
observes at p. 533 that the Article ought 
to apply wherever the defendant has 
received money which in justice and 
equity belongs to the plaintiff under 
circumstances which in law render the 
receipt of it the receipt by the defen- 
dant to the use of the plaintiff. It is 
further observed that this form of ac- 
tion would be maintainable in cases in 
which the defendant at the time of the 
receipt, in fact or by presumption or 
fiction of law, receives the money to the 
use of the plaintiff. The learned Judges 
have also held in that case that in order 
to maintain an action of this kind it is 
not necessary to show that at the time 
of receipt the defendant really intended 
to receive it to the plaintiff’s use. These 
principles have been adopted fully in 
the decision of our High Court reported 
in Baiznath Lala v. Bamadoss (25), 
That was a suit brought by one decree- 
holder against another for the refund of 
an amount which the latter is alleged 
to have received by way of rateable dis- 
tribution, while that sum was in fact 
due to the former. The learned Judges 
applied Art. 62, Limitation Act, to such 
a suit, treating it as an action for money 
had and received by the defendant for 
the plaintiff’s use. 

In that case, there was certainly no 
privity of contract nor was there any 
agency express or implied. It is not 
easy to bring that case under the cate- 
gory of some privity of a legal recogniz- 
able nature. But what seems to me on 
a careful perusal of that decision is, 
that they regarded the action as main- 
tainable because the d6fendant_lyL9_r0- 

‘j*i. ( 1 U 05 ) ;}2 aa 527=1 c l j igt. 

25. (1210) 32 Mad 02=20 I C 219. 


ceived money which in justice and equi- 
ty belonged to the plaintiff in circum- 
stances which in law render the receipt 
of it by the defendant a receipt for the 
use of the plaintiff. The decision of an- 
other Division Bench of this High Court 
reported in Sankunni v. Govinda (26) 
is in - conformity with the principles 
laid down in Mahomed Wahib v. Maho- 
med Ameer (24). In the present case, 
having regard to the facts mentioned 
above, defendant 10 by reason of the 
assignment under Exs. G-1 and L really 
stepped into the shoes of Kahimat Am- 
mal, one of the co-owners of the mort- 
gage debt. The assignment of the other 
co-owner’s share (the plaintiff’s share) 
being void and ineffectual, defendant 10 
must be deemed in the eye of the law to 
have become a cosharer with the plain- 
. tiff in respect of the mortgage debt. 
That was his real position when he re- 
alized the whole of the mortgage debt 
in execution of the decree in O. S. 
No. 99 of 1913. That being so, his li- 
ability to the other co-owner certainly 
arises under S. 90, Trusts Act, and in 
no case was it decided that an action for 
money had and received by the defen- 
dant for the plaintiff’s use would not be 
maintainable if the fiduciary relation- 
ship could come under S. 90, Trusts Act. 
This is one aspect of the present case. 
In the other aspect, this would be a 
case of defendant 10 realizing the plain- 
tiff’s share of the mortgage debt on the 
strength of a void assignment in his fa- 
vour made by the plaintiff’s mother as 
her guardian. In an exactly similar 
case, the action ^for the recovery of 
money has been held to be one for 
money had and received within the 
meaning of Art. 62, Limitation Act : 
Vide, Shanmuga Filial, v. Minor Go- 
vindaswami (27). This decision is a 
clear authority for the maintainability 
of the action against defendant 10 in the 
second aspect. 

On the side of respondent 2 (defen- 
dant 10) reliance was placed on the de- 
cision in Bamasroami Naidu v. Muihn- 
swami Pillai (28), as an authority for 
showing that the plaintiff has no cause 
of action against defendant 10. There 

20. AIR 1914 Mad 572=11 IC 264=37 Mad 
381. 

27. (1907) 80 Mftd 459=17 M L J 452. 

28. AIR 1919 Mad 957=48 I 0 766=41 Mad 
928. 
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is an elaborate discussion of the English 
and Indian case law in that decision. 
However the previous decision of a Di- 
vision Bench of this High Court in 
Bdtzii dth Jjdld V. JRdJiidcIoss (25j was 
^ not noticed in it. The rule laid down 

in Blackstone’s Commentaries seems to 
have been regarded as too wide, and 
general stress was laid on the con- 
finement of that principle to some 
privity of a legally recognizable na- 
ture or to other particular kinds 
of cases held by judicial decisions 
to be properly actions for money had 
and received. But as I have held that 
the principle of S. 90, Trusts Act, is 
applicable to the present case, the ac- 
► tion of the plaintiff against defendant iO 

for refund of the money would be main- 
tainable, even according to the decision 
\Ti JEi dm dswdvii Ndidu v. J^lutliuswdTtii 
Pilldi (28). But as Mr, Varadachari, the 
learned counsel for the plaintiff, has 
pointed out in his careful argument, the 
facts of the case in Bdmdswdmi Ndiclu 
v. Muthiiswdjjii Pilldi (28) are clearly 
distinguishable from the facts of the 
present case. In that case, defendant 1, 
the purchaser at the auction held by 
the Official Eeceiver, bona fide believed 
that the debts put up for sale in auction 
belonged exclusively toEajappa Mudali. 
The debts were not put up for sale as 
those belonging to Eajappa Mudali and 
his other partners and therefore the pur. 
chaser was under the bona fide belief 
that he was purchasing the debts which 
exclusively belonged to Eajappa. That 
is why Sadasiva Ayyar, J., has observed 
at p. 938 (of 41 Mdd.) as follows : 


A co.sharer may by a stretch of language b 
treated as standing in a position of confidenc 
towards his co-sharers, but a person who ignot 
antly purchases from a co-sharer the whole of th 

claim of all co sharers cannot be said to be ii 

gimh a position. I therefore agree that the plain 
has no cause of action against defendant 1,’ 

But in the present ease, it is perfectly 
clear that defendant 10 was aware of th< 
fact of assignment of the mortgage debt 
by two co-sharers and- he did not take 
the assignrnent under the belief that the 

nlaiS^Q only to the 

plaintiff s mother. After a careful 
leading of the decision in Bamaswam, 
Baidu V. Muthuswavii PUlai (28) I 
find It extremely difficult to brino the 
present ca^e within the scope of the 
facts on which that decision was based. 


The Courts below are in error in hold- 
ing that the decision in Rdmdsivami 
NoAdii w, Muthusivami Pilldi (28) gov- 
erns the present case. In my opinion, 
the case is clearly distinguishable. On 
the authority of the other decisions re- 
ferred to above, I hold that the piaii^tiff 
has a cause of action against defendant 
10 for the refund of her share of the 
mortgage money, which defendant 10 
had collected on the principle of money 
had and received. There remains the 
question of res judicata. It is contended 

of defendant 20, that the 
plaintiff s claim aa against him is barred 
by res judicata by reason of the decision 
in 0. S. No 99 of 1918. Ex. L is the 
copy of the judgment in that suit. The 
present plaintiff was defendant 7 in 
that suit, represented by her mother and 
guardian, defendant 6. Though a w’litten 
statement was filed by defendants 6 and 
7 in that suit, it seems that they did not 
appear on the date of the hearirg What 
is now urged on behalf of defendant 10 
is that the present plea as regards the 
invalidity of the assignment under 
Ex.G-ltothe extent of the plaintifl’s 
share, might and ought to have been 
made a ground of defence in that suit, 
and therefore that decision operates as 
res judicata in the present suit. As I 
have already pointed out, it was cer- 
tainly open to the plaintiff’s mother 
(defendant 6 therein), to have pleaded 
on behalf of the minor plaintiff that the 
assignment of the mortgage debt was in- 
valid and not binding on the minor to 
the extent of her share. 


j-iio uujission CO raise such a 


the guardian or the omission to support 
that contention by adducing the neces- 
sary evidence, would be an act of gross 
J^^Sl^D^^ce on the part of the guardian. 
We find that defendant 6 put in no apl 
pearance in the former suit during its 
trial and practically allowed the Court 
to proceed to decide that suit ex parte. 
Such conduct on the part of the guardian 
is undoubtedly gross negligence. The 
decision in Ddd a Sdhih v. Gdjrdj Singh 
(29), is a direct authority for holding 
that the decision in O. S. No. 99 of 1913 
would not operate against the plaintiff 
as res judicata in the present suit The 
same principle has been laid dovn by 
Madhavan Nair, J., in a recent decision' 
rep o rted I D Snhrdmdn id lye?' v. Vditlii- 
29. A L E 1926 Mad 201=85 IC 268^ ^ ' 
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■ linga Pandora Sannadhi (30). If the 
decree passed in a prior suifc is the re- 
sult of gross negligence on the part of a 
guardian pf the minor, it will not oper- 
ate as res judicata so as to bar the later 
suit by the minor: vide also Punnayyah 
V. Viranna (31). It is contended on be- 
half of respondent 2, that the omission 
to set up the plea tliat the assignment 
deed Ex. G-1 was void to the extent of 
the minor plaintiff’s share, would not 
amount to gross negligence on the part 
of the guardian, because such an as- 
signment was not understood to be void 
according to the then state of the law 
and it was only in Imamhandi v. Mus^ 
tadi (23), the Privy Council clearly laid 
down that the transfer by one who is 
not a legal guardian under Mahomedan 
law would be void and ineffectual. As 
it is found in the present suit, even 
treating the assignment as one made by 
a de facto guardian, neither benefit nor 
necessity is shown to exist so as to bind 
the minor and the guardian must have 
pleaded the invalidity of the assignment 
on this ground at least. Gross negli- 
gence on the part of the guardian having 
been shown beyond the pale of doubt, 
the former decison would not operate as 
res judicata in the present suit. 

Lot me next consider the question of 
res judicata in some other aspects. Fol- 
lowing the decision ^^n lixihlimini v. 
Dhondo Mahadu (32) and other cases, 
the lower appellate Court held that the 
question whether the plaintiff alone in 
O. S. No. 99 of 1913 was entitled to the 
amount of the mortgage money or whe- 
ther the minor defendant 7 was also en- 
titled to a portion of it, did not neces- 
sarily arise for determination in that 
suit. That w’as because the dispute bet- 
ween the plaintiff and defendant 7 in 
that suit was not one in w^hich the mort- 
gagor defendants were interested. It 
may however be contended that though 
the mortgagors in that suit had no con- 
cern with this dispute, still defendant 7 
having been made a party to that suit 
should have sot up her interest in a por- 
tion of the mortgage debt, as aground of 
attack against the claim of the plaintiff 
therein to the entire mortgage money : 
vid^ the d ecision in SeO mraina Iyer v. 
SO. a'I ii 1931 Mad 041=133 1 G'ioP, 

31. AIR 1922 Mad 273 = 70 I C 068 = 45 I^Iad 

425. 

32. (1912) 30 B.mu 207=14 I C dOG. 


Ramachandra Aiyar (33). But as I have 
held that the omission to set up such a 
plea was due to the gross negligence of 
the guardian, there is no res judicata as 
against the present plaintiff. 

The alternative remedy sought for by 
the plaintiff as against defendant 10 must 
therefore be given in this suit. Out of 
the amount realized by defendant 10 in 
execution of the decree in O. S. No. 99 
of 1913 (after deducting the costs in- 
curred by him in connexion with that 
suit) he should refund to the plaintiff 
her 119/216th share of the balance. The 
mortgaged property was sold in Court 
auction for Rs. 1.960 on 1st November 
1915 and the sale was confirmed on 2nd 
December 1915. The extract from the 
suit register (Ex. U) shows that the pre- 
sent defendant 10 drew by cheque a sum 
of Rs. 1,902-13-0 on 7th December 1915. 
Deducting the costs of suit and execu- 
tion therefrom, the plaintiff should get 
119/216th share of the balance of Rupees 
903. As this sum was utilized by defen- 
dant 10 and withheld from the plaintiff 
to whom it was legitimately due, it is 
but equitable tt|at defendant 10 should 
repay the same with interest at 6 per 
cent per annum from 7th December 1915 
till the date of this suit, viz Rs. 577. 
In the result, the second appeal is al- 
lowed, and the decree passed by the 
lower appellate Court against the mort- 
gaged properties is set aside, and a 
decree is passed in plaintiff’s favour for 
the recovery of Rs. 1,480 from defendant 
10, with simple interest thereon at 6 
per cent per annum from this date. The 
plaintiff (respondent l) should pay 
defendant 7*8 (appellant’s) costs in this 
Court and in the lower appellate Court. 
Respondent 2 will pay respondent 1, her 
costs in this second appeal. As regards 
the plaintiff and defendant 10 there will 
be no order as to costs payable by one to 
the other, in the Courts below, and the 
lower appellate Court’s decree directing 
the plaintiff to pay defendant lO’s costs 
is set aside. 

p.r.s./k.S. Order accordingly . 

33. (1917) 38 I 0 184, 
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Walsh, J. 

(Kanuparthi) Hanumantha liao — An 
rpellant. ‘ 


. V. 

(Kottapalli) Venkatakrishnayya and 
■others Respondents. 

Appeal No. 127 of 1929, Decided on 
31st March 1931. 

a etilTsl ^“;'^-D®bts-Decree obtained 

^ surety debts incurred 

J obligations undertaken that iudg- 
n.ent-deblor will file insolvency petition- 
Sons are bound to pay - Even if sons are 

under decree, they are liable for 
such debt under pious obligation, unless debt 
IS Illegal or immoral. 

-A surety debt which is not either immoral or 
illegal IS one which the sons are bound to pay 
unless It IS one for honesty or appearance and 
.- ence an obligation undertaken by the father 
that the judgment-debtor would file an insol- 
vency petition, being outside auy of the four 

undertakings enumerated in the te.yts is bindin" 

•on the sons .And where a decree has been passed 
against the father on such a surety bond, e^ven if 
the sons have beeu e.yonerated from the decree 
they will still be liable to pay the debts if they 
are not illegal or immoral ; asj Cal 862, 23 Bom 

JHaa 657 (F.e), i?ef. on. I^p 820 C 2] 

-V- (b) Civil P. c. (19081. S. 55 (4)-Surety 
bond executed under S. 5S (4)-But surety 

not binding himself to do anything i„ case 

incured no 

diability under the bond-But if decree is 

passed against him he cannot raise this de- 

•*cnce in 6X0Cution proceedings. 

There is no doubt that suretyship for a j*ud"- 
ment-debtor in its very nature involves payment 
-of some money due under the decree. But where 
under a surety-bond executed under S. 55 ( 4 ) the 

surety does not bind himself to do anything in 
-case of default, the document thus executed is 
not a bond at all, inamuch as the essence of a 
-bond IS that in case of default the surety under- 
.takes to pay some money or do somethin» else 
And in the proceedings started against the surety 

forward a sound 

fhl liability at all under 

the bond. But if the surety does not put forward 

■this defence and a decree is passed against him 

-which decree is confirmed in appeal he or th“ 

persons claiming under him cannot raise such a 

lhat tL‘ wh proceedings and contend 

TnTtl TnT' bind- 

^rf nofipso ^ ! 

•doctrine of pious * under the 

would not ^nder ?he 'e'xeen^^^ ^ 

^by the Hindu law exceptions recognized \ 

K. w 0 a , 

Bhimasankaram—ior Respondents t 

/wrfgwiewf.— The aopellanf- nfients. c 
■o. 1st Match 1917 Sh“°4r„*oS ^ 
•in appeal on 8th. November 1917 mu ^ 
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AnnMkn?' 'defendants. 

>- o in that suit. Defendant 1 was 

iie said he was going to hie an insol 

d vency petition and on this one VoX 

palli\enkata Subbayva, the father of 
the present respondents, e.xecuterl 
surety bond on 2.3rd April 1919 which 
I fvas accepted by the Court. DefenXn 
1 1 ’“.that suit was released from arrest 

No insolvency petition was filed bv the 
, juagment debtor within the time al 

t E. P. No. 656 of 1919 tain tie ' 

on 29th .July 1919 and '’tbr s^Xv"' 
duced the judgment-debtor in Court X' 
hat e.xecution. petition was dismissed 
^1 decree-holder filed E. P. No 20 

of IJ^O on 3fd -January 1920 a'*ain'f fh 
surety. The latter contended “that tX 
bond was only for tne appearan Xf It 
judgment. debtor and ffiaf Ra ‘ 

liahip ThA c u ^ '^■as not 

labie. The surety was ordered to Ka 

arrested on I4tb February iOon^o!,^ f 

a" ''’“■aia 0/ igao* 

alwr Th^' P“‘™* of 

^untui. The appeal was dismissed nr. 

He then died. The LSee.h 17° 'If'''' 

filed B. P. No. 216 of 192“? on° 

1922 against the surety’slons‘'‘thX‘°^ 
sent respondents. This wa-’ 
for want of batta. The preLnX“'®®®‘^ 
tion petition. E. P. iNo. 480 of 19-?fi''®°"' 
filed on 9th June 1926 a«ain? thf ’ 

The defence of the latte^r is that 
are nob liable for their 

The leemed Dielriel Muhei/'eVe,™* 
their confceation and ordemr^ fu • ^ 

party to be attached On 
Subordinate Judge he held tLat° t^ 

ancl ""'X "PPaarance or Llr 

ance and so the sons are not liable Th ' 
decree-holder prefers fhio i 

The chief difficultrin tlm n 
has arisen from the 1 r 

fective n-ature of the boa j’Thic'iriXr 
surprising that any Court should L ' 

have accepted. It runs thus ^®’' 

Subbiah, son of Veulato KHshni'ah ' Venkata 

behalf of defendant 1. i \VhAn ri surety on 
the above suit was brought inf 1 in 

suance of a warrant of arrest in ° ourt in pur- 

decree. the Court expressed thl ®^®cution of the 

case sufficient security is offered 

grant time to defenda^nt 1 to file 

petition. 2. I have a-reed M k ^“solvency 

^-ble as surety) in cas°e TelXtt T/ot 
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an insolvency petition within the time allowed 
by the Court and for producing defendant 1 
whenever the Court requires. I have in the vil- 
lage of Cherukuru lands and houses of the value 
of Rs. 10,000. I have not made any kind of 
alienations of my property in favour of anybody. 

I therefore pray that the Court may be pleased 
to release defendant 1 on my surety in order to 
enable him to file an insolvency petition.” 

The astonishing thing about this bond 
lis that the surety does not bind himself 
Ito do anything in case of default. The 
essence of a bond is that in case of 
default the surety undertakes to pay 
some money or do something else. As 
far as can be learnt the defence which 
the original surety put up against being 
held liable under the bond was quite an 
untenable one, namely that he only 
undertook to produce the judgment- 
debtor and did not undertake that the 
latter should file an insolvency petition. 
[He might, it appears to me, have put 
forward a much sounder defence that 
he incurred no liablity at all under the 
jbond. In fact, most of the arguments 
that have been addressed to me to show 
that the sons are not liable under the 
Dond, because it does not undertake to 
pay a sum of money, but only under- 
takes to do something which may in the 
end render the surety liable to have to 
pay money, are equally arguments which 
might have been advanced on behalf of 
the surety himself. It is perfectly clear 
that if the surety was not liable on the 
bond, as it stood, he could not be liable 
on anything outside the bond. In con- 
nexion with this the learned Subordinate 
Judge has discussed the whole matter 
very carefully in para. 6 of his judgment. 
With much of what ho says, I agree 
but with a portion of it I disagree. He 
says ; 

‘‘ There is not a word in it that ho was standing 
as surety for payment of the money lent to and 
decreed against defendant 1 in caso of default of 
payment by the latter of such amount within 
the specified time.” 

That is quite correct. Then he says: 

” It is true that the contention sot up by the 
appellants’ father to the effect that he was not 
liable for any payment at all under the terms of 
the bond was, rightly enough, rejected by both 
the executing as well as the appellate Courts.” 

As regards that, it has certainly been 
rejected by both Courts, but whether, if 
I had to decide the matter as res integra 
here, I should say it was rightly rejected 
iS anc'tlior question, though the particular 
defence that the bond was only one for 
appearance was no doubt rightly rejected. 
Then he proceeds: 


” I do not quite see how that fact converts th® 
liability as one arising on account of an under' 
taking given for payment of money lent to the 
debtor. Suretyship from its very nature involves 
the payment of money due under the decree in 
case of default of the judgment-debtors for whom 
it was undertaken ; but the question is what was^ 
the nature or character of the item in respect of 
the default of which the surety undertook to- 
indemnify.” 

He then goes on to conclude that the 
default was one in respect of appearance 
or assurance. There is no doubt that 
suretyship for a judgment-debtor in its 
very nature involves payment of some; 
money due under the decree. In a case 
of this sort where the undertaking is 
that the judgment-debtor should file an 
insolvency petition, it is usual to name 
a particular sum of money which may 
be less than the decree amount. Prima 
facie the very adjudication of insolvency 
which is anticipated renders it almost- 
certain bhat the judgment-debtor will 
not bo able to pay the decree debt in 
full and therefore ordinarily a surety 
would not contract to pay the whole 
amount of the decree in default of the- 
insolvency petition being presented but 
of course there is nothing to prevent 
him doing so. The Allahabad High 
Court appears to have a special form of 
bond prescribed for such an undertaking, 
but there is no prescribed form here. 

In spite of all this I find it difficult to 
understand how a* man can bo held to 
have undertaken a liability as regards 
which the bond is entirely silent. The 
difticulty is that this extraordinary docu- 
ment is not, I imagine, a bond at all. 
But we are faced by the fact that it has 
been held to bo a bond for the payment 
of the decree amount in default and as 
such has become a decree debt ; and the 
initial question arises whether the sons- 
can in execution challenge the nature of 
the debt. It is perfectly true that as 
stated in para. 7 of his judgment by the 
learned Additional Subordinate Judp| 
that all decree debts are not ipso factoj 
binding on the sons under the doctunej 
of pious obligation, but only S'!® 
would not fall under the exceptions re- 
cognized by Hindu law. Foi ins auce, a 
creditor who had supplied drink to a 
Hindu father might get .a decree against 
tl'.e father for the money due to him, buc 
that t'ecree would not bo binding on th®- 
sons under the doctrine of pious obliga- 
tion because the debt would bo an im- 
moral one which is an exception to this 
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doctrine. It would noc however be open 
to the sons, I consider, to contend that 
jue eciee as against their father was a 
nullity because in fact he had incurred 
no debt. While therefore it would be 
perfectly open to the sons to have con- 
tested, had the nature of this surety 
bond not been settled by proceedings in 
execution carried to appeal, that it was 
not the sort of surety bond on which 
|their father incurred any obligation at 
|all I hold that when in appeal an exe- 
cution decree has been given on the 
bond as one by which the father under- 
took to pay the decree amount due bv 
defendant 1 for whom he stood surety in 
case the latter did not present an insol- 
vency petition, it is not open to the sons 
to contend that the whole bond is a 

.nullity either as regards their father or 
as regards themselves. 

It that view is correct there is an end 
to much of the discussion and the only 

sons are 

liable for the particular obligation which 
their father incurred. If this is a bond 
for appearance or honesty they are not 

Ar ^ (1) Thangath Ammal y. 
Arunachalam Chettiar (2), Dodhraj v. 

ca^fi*<f many other 

cases which set out the Hindu law as 
ornd in Colebrook’s Hindu Law, Vol 1 

of f u u Muller’s Sacred Books 

of the Last, p. 327. Admittedly there 

was no default in producing the appear- 
ance of the judgment-debtor and there- 
f ore the question is what was the nature 
of the undertaking that he should file an 
insolvency petition. There are Lur 
classes of cases mentioned in Max Mul 
er s Sacred Books of the East, m 327 

or appearance, for confidence, for pay’ 

ueotor. The first says : I will produce 
the man ; the second says : “He is 
respectable man the third says 

and confidence the sons will nofbeTable 

o7ThrVebt oft: 

learned Subo^dinti T^^^ The 

the undertaking thL tie d:btor wilf fif 

an insolvency petition is one trhlr^i: 

appearance or assurance hnf t of 

to a gree. ^^“faoce but I am unable 

1. (1899) 23 Bom 454' 

4 *T' T*\ -4 V A ^ 
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It seems to me that it is stretching 
language very widely to say that “this 
man will file an insolvency petition” is 

the same as saying “he is a respectable 

man For the appellant on the other 
hand it IS argued that even if the bond 
be not regarded as one for payment of 
money it is one for undertaking delivery 
of the assets of the debtor, because the 

usolvent must put all his property be 
fore the Court. With this contention 
also I am unable to agree. The insol 
vent does not actually put all his pro 
perty before the Court at the time he 

files h,g petition, and if the 

debtor m this case had filed an insol 

vency pat.tion but had subsequentlv 

ci^rt property before thl 

that the surety would be liable for the 
atter s default. Therefore in my opinion 
the obligation undertaken that thejudj? 
rnent debtor will file an insolvency pet! ' 
tion is not any one of the four sort 
mentioned above. It has therefn:! f 
be considered whether the sons would b: 
bound by it. The general princiMe f 
course is that sons are under 

obligation to pay the father’s debt? 

u appear that the debl 

which they need not pay are f-h! „ 

tions and not the rule Prom fh° ^®?P- 

of Iho “ 7“'»‘ 

gations, for appearance and fn- ^ ^ 

(or which they ore hor.Ubir*"- 
the exceptions to the generarmlt th^, 

by their father. If tSf^ P’^^^^^-taken 

view they would be liable for^ this°°^’'.®.‘^" 
cular obligation unless they could 

it is certainly not e!t::;Vf“S:;:\-^ 

van (4) has been quoted for ® 

the head-note gives an ^nari^ 
of what was really held . The" bond® 
was an indemnity bond. The bLd 
'“.““^.Part runs as follows • '’®^‘^-“ote 

Mitakshara law is liable ^ the 
or grandfather due on account ^ t“s father 
suretyship for the payutenrof J, “ of 

for money due on a contract of not 

the transaction '»™” '“‘n° »n.«> 

■U^HindusK:eV^?r:d^®^s•°“ : 

the liabHities of his father 

^ 3 Pat L J 396 
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tomarv, but he is not under a pious obligation to 
discharge out of the ancestral property in bis 
hands every liability of his father which be can- 
not show was illegal or immoral,” 

This latter hop-ding would appear to 
make the debts which a son has to pay 
the exception rather than the rule and 
the whole heading would convey the im- 
])ression that he would nob be liable on 
an indemnity bond even though he could 
not show that it was illegal or immoral. 
But if the text of the judgment is read 
it will be seen that the Court found that 
the liability created by the indemnity 
was an immoral one, the representation 
being known to be false to both parties. 
At p. 402 we find the following obser- 
vations : 

‘‘If it was intentionally false and if it deceived 
the purchaser it might have reuderod the father 
liable to prosecution for the offence of cheating. 
For myself, having regard to all the circum- 
stances, 1 find it difficult to believe that it was 
true. The purchaser’s failure to realize the en- 
hanced rate by suit is strong evidence that the 
representation was not true, and the view I take 
is the purchaser did not honestly believe that 
the representation was true. Both parties knew 
that the true rent was Rs. 303.” 

Baber on the learned Judge proceeds 
no doubt to hold that whichever view is 
taken as to its falsity the sons would 
not be bound. He says : 

‘‘I hold therefore that if the representation 
was i n ton ti - 3 r. all y false the liability created by 
the indemnity was immoral ; if it was not inten- 
tionally false the liability was not usual or cus- 
tomary and therefore not onforcoablo against the 
sons as a pious obligation.” 

Bub earlier in the judgment there is a 
remark which differentiates that case 
entirely from the present case. The 

learned Judge says : . • v 

“In the present case the indemnity given by 

the f.ither would undoubtedly be enforceable 
against himself. If a decree upon it had been 
obtained against the father during his lifetime 
then it would be enforceable against the sons 
after his death provided it came within the list 
compiled by Mookorjee, J., in the above men- 
tioned case.” 

That case is ChliaX'ouri 2Iahto7i v. 
Ganga Prasad (5). In the case now 
under consideration there has been a 
decree against the father on the bond. 
Turning now to Chhalcouri AlaJitoii v. 
Ga 7 iga Prasad (5), there is a very long 
dissertation upon tho liabilities of the 
sons to pay the debts of their father. 
No doubt at p. 869 suretyship debts ap- 
pear in the list as debts which the sons 
are not under any obligation to pay. 
But the debt in question in that suit 
not being a suretyship debt the mat ter 

57(1912)” 39 Car8G2=12 I'C G09. 


is not gone into and the learned Judge 
says at p. 875 referring to certain cases 
including Tukaram Bhat v. Ganga Ram 
(l), which deal with the liability of sons 
to satisfy a suretyship debt of a father, 

“it is not necessary however to discuss for our 
present purpose the question of the liability of 
a iMitakshara son for the suretyship debt of his 
father, because tho determination of that ques- 
tion depends upon the interpretation of special 
texts, specially tho text of Vishnu, whxh defines 
the different kinds of sureties, namely, for ap- 
pearance, for h mesty, for debt aud for delivery 
of the debtor’s effects.” 

I do not think therefore the obiter re- 
marks in that judgment as regards surety- 
shif) debts and the fact that suretyship 
debts are apparently all classed as debts 
which priina facie the sons are not 
bound to pay can be taken as any autho- 
ritative ruling in the matter. It ap- 
pears to mo that a surety debt which isj 
not either immoral or illegal is one 
which the sons are bound to pay unless 
it is one for honesty or appearance and 
in my opinion the obligation undertaken 
that the judgment debtor would file an, 
insolvency petition being outside any of| 
the four undertakings enumerated in thej 
texts should be held as one binding on> 
tho sons. If there had not been a decree- 
against the father that he was liable on 
the bond to pay the decree debt, I think 
the sons might very well have contended 
that there was no liability whatsoever 
created on anybody under the bond, but 
that defence being, in my opinion, not 
open to them in view of the fact that in 
appeal it has been held as against the 
father that the obligation under the, 
bond was to pay the decree debt in case 
the judgment-debtor did not file the in- 
solvency petition, the surety bond mustl 
be taken to be one by which in default! 
of the judgment-debtor filing such peti- 
tion the father undertook to be liable 
for the decree debt. Therefore in myj 
opinion tho bond being found to be ofj 
this nature is one by which the sons are, 
bound. F.ven where the sons have beenj 
exonerated from the decree they will, 
still be liable to pay the debts if theyj 
are not illegal or immoral. 

In Doraiswami Nada^i v. Nagasamt 
Naicketi, A. I. R. 1929 Mad. 893. a case 
decided by the late Sir Murray Coutts- 
Trotter, 6. J., and myself, we held fol- 
lowing the Full Bench ruling in Subra- 
mania Ayyar v. Sabapathy Ayyar (6) 
that a decree pa ssed a g ainst th^athe _r 
'T'X^Tr 19^1dad 657=51 Mad 361 (P B). 
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personally and after his sons had been 
exonerated can be executed against the 
shales of his sons in the family property 
and such property is liable for the 
father’s debt. The sons can claim exo- 
neration from the liability only on the 
ground that the debt is immoral or 
illegal. This is a decree debt. It is 
not, I consider, exempted as coming under 
the two sorts of suretyship for appear- 
ance and for honesty for which the sons 
would not be liable, and it is not illegal 
or immoral. J therefore allow this ap- 
peal. The decree of the lower appellate 
Court will be set aside and that of the 
District Munsif restored with costs in 

this Court and in the lower appellate 
Court. 

P.R S /k.s. Appeal allowed. 


A. I, R, 1933 Madras 821 

Walsh, J. 

• Appavoo i45ar?/— Appellant. 

V. 

Sornammal Fernandez — Respondent. 
Second Appeal No. 118 of 1929 De- 
cided on 22nd March 1933. 

(a) Civil?. C. (1908), O. 3, R. 1 and O. 16 

nnf J reasons, party should 

under application 

Q ^ Proper procedure is under 

No Court of law would be justified in ordering 
a party to appear in Court on an application put 
m under 0. 3, R. 1, except for very good reasons. 

Here one party desires the presence of the oppo- 
site party in Court for the purpose of examining 
mm as a witness, the proper procedure to adopt 
IS the one under O. 16 and not the one under the 
proviso to O. 3, R. 1 : A J R 1920 Mad 213 

Rel on, rp P99 p 1 -f 

(b) Practice Trial Court can strikeout 

if disobeyed— But order 

ordel**.^® ““biguity-Ambiguous 

order should be construed in favour of de- 

fendant-Civii P. C. (1908). O. 9, R. 12 . 

A Ooutt has po7?er co strike out defence, when 

an order IS disobeyed .and it is a ma'ter within 

the power and discretion of the trial Court which 
U IS not for the appellate Court to canvass 
Striking off of the defence is a highly penal pro- 

cednre and therefore the order, disobedience to 

1.^1 1 ground for doing so, must be 

“1“^ P°®S‘l'l® ambiguity; and where, an 
nonti disobeyed, lead to highly 

favour ®°“®‘f®®d in 

avour of the defendant, if there is any ambi- 

® .• O. ®22 C 2; P 823 C 1,2] 

struck ~ .^i?***^ because defence is 

cUi^ed-H^*"‘" V" " ‘o relief 

ttn”f Court.”“*‘ 

tiff i^not ‘*^® ‘l®fence is struck out plain- 

tin IS not thereupon necessarily entitled to the 

relief claimed. When he comes to -Court hi 

must prove his case and he must prove it to the 

satisfaction of the Court. His burden is not 


lightened because the defendant is absent; on 
j he other band the responsibility is increased in 
one sense, for when a matter is heard ex parte 
in he absence of one of the contestants who is 
no represented, it is the duty of the counsel to 
ring to the notice of the Court adverse as well 
as favourable authorities. [P 622 C 2; P 823 01] 

Court cannot close case of 
plaintiff without hearing his evidence in 

rull unless it intends to grant him decree in 
full. 

Court cannot close the case of the plaintiff 
without hearing his evidence in full and his 
counsePs argument, unless indeed it intended to 
grant him a decree in full. The delivery of 
judgment for only part of the relief asked for 
before plaintiff has closed his case and his argu- 
ment has been heard is clearly illegal. [P 823 C 1] 
(e) Minor — Guardian’s disobedience of 

Court s order to appear should not prejudice 
minor s case. 

A guardian’s disobedience of an order of Court 
to appear should not prejudice the minor’s case* 

A I II 1920 Mad 213 and 17 I C 762, Eef. 

A O ^21 G 1] 

A. bwaminatha Ayyar—ior Appellant. 

'Fenkdtarama Ayyai for Respdts, 
Judgment. — The plaintiff brought the 
suit for payment for work done by him 
for defendant I’s deceased husband Cruz 
Machado who was a merchant in Tuti- 
corin. His case was that he was en- 
gaged by defendant 1 s husband to work 
in his salt pans and on some schooners, 
a bungalow, sheds, etc., and that he had 
settled accounts with Machado up to 
August 1917. FurtJier dealings began 
on lOth February lyi8 and wont on 
du^ring the lifetime of Cruz Machado 
who died some time in July 1922. The 
plaintiff then approached defendant 1, 
hi9 widow, who asked him to go on with 
the work and he did so till 7th March 
iy23. There was a settlement of ac-^ 
counts between himself and defendant 1 

^ 3 from which 

nothing resulted. Consequently the 

suit was launched for the recovery of 

1 plaintiff and 

xts. z,/do-4-ll was claimed as due. 

The trial began on 15th April 1926 

and was transferred to the Court of the 

District Munsif of Tuticorin and was 

taken up there on 22nd June 1926. The 

case was heard on 23rd March 1926 

29th June 1926 and 10th July 1926, by 

which time nine witnesses on the sid« 

of the plaintiff bad been examined and 

certain exhibits filed. On 15th Anril 

1926, the plaintiff had made an appFca 

tion under O. 3, R. 1, s. 151, Civil P C ' 

praying that the Court should issue an 

order directing defendant 1 to appear 

before the Court ; and this was accom- 
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Now, assaming that the defence of 
defendant 1 was rightly struck off — 
a matter with which I shall deal later — 
it is, no doubt, perfectly true that the 
plaintiff was not thereupon necessarily 
entitled to a decree for the relief claimed. 
He was not in any better position than 
, 1 L defendant 1 had been ex parte ; and 
in Satyendra Nath v. N arendra (4), it 
has been pointed out that : 

great caution should bo exercised when suits 

are heard ex parte. This principle is of universal 

application. The fundamental principle of law 

is that the plaintiff, when he comes to Court, 

must prove his case and he must prove it to the 

satisfaction of the Court. His burden is not 

^ lightened because the defendant is absent ; on 

the other hand the responsibility is increased in 

one sense, for, as observed by Sir Lawrence Jen- 

|kins in DeoncLiiddYi v. <J dJialci Sinyh (5), when 

a matter is heard ex parte in the absence of one 

contestants who is not represented, it is 

the duty of the counsel to bring to the notice of 

the Court adverse as well as favourable autho- 
rities.” 

The plaintiff having admitted that 
'Cruz Machado had made Sume part pay- 
ment for his work had to prove what 
“Work he had done before his death, how 
much he had got for that and what was 
the balance; and certainly he had to 
prove the agreement with defendant 1 
and the work done for her. But grant- 
ing that ha had to prove all this, it 
seems to me clear that the Court could 
jnot close the case of the plaintiff with- 
out hearing his evidence in full and his 
counsel s argument, unless indeed it in- 
. bended to grant him a decree in full. 

It has been pointed out to me that there 
is evidence adduced that Cruz Machado 
maintained accounts and that some 
accounts have been produced on the side 
of the defendants on which it was 
argued that the plaintiff was prepared 
to rely. The delivery of judgment for 
only part of the relief asked for before 
plaintiff had closed his case and his 
argument had been heard was clearly 
illegal and calculated to prejudice the 
plaintiff, and the suit must be remanded 
for retrial. I think it necessary how- 
ever to state the position of defendant 1. 

I Striking off of the defence is a highly 
‘ penal procedure and therefore the order, 

; disobedience to which is made the 
ground for doing so, must be free from 
any possible ambiguity. Now, it is true 
that the application of the plaintiff for 
the appearance of defendant 1 w as under 

4. A I R 1924 Cal 806=81 I 0 867. 

A I R 1916 P C 227=41 Cal 673*(PG), 
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0. 3, R. 1; but when we come to the 
order passed on 2nd August 1926 it 
begins as follows : 

The plaintiff in the suit applies by this peti- 
tion to have defendant 1 produced in Court and 
examined as his witness.” 

Then comes a part of the order which 
is not very relevant to the matter we 
are considering except this sentence: 

“From the very beginning plaintiff has been 
urging the Court to have the defendant ex- 
amined as he expects that defendant will speak 
to the truth according to him.” 

The plaintiff s own case before me is 

that he had been summoning defendant 1 

for being examined as his witness; and 
the statement in the order about the 
plaintiff urging the Court to have the 
defendant examined must refer to this 
as there was no previous application 
under O. 3, R. 1. Finally the order says: 

I think it is necessary in the interests of jus- 
tice that the defendant should be ordered to ap- 
pear in person in Court for her being examined. 
No doubt, if defendant be examined on the side 
of the plaintiff, plaintiff will take the risk of be- 
ing bound by her statement on oath. The de* 
fendant will appear in Court on 5-8-1926.” 

Reading this order it seems to me clear 
that it is an order to the defendant to 
appear to^ be examined as a witness for 
the plaintiff. There is certainly nothing 
in it inconsistent with such a view and 

where we are considering an order which 

may, if disobeyed, lead to highly penal 
consequences, it should be construed in 
favour of the defendant if there is any 
ambiguity. It has been argued that defen. 
dant 1 has by the petition put in by her 
on 6th August 1926, read the order as one 
for her appearance to be examined by 
Court and it cannot be denied that in 
the order passed rejecting this petition 
the learned District Munsif seems to 
consider that his previous order was of 
that nature and he therefore proceeded 
to strike off the defence. But we have to 
be guided, not by what defendant I or the 
learned District Munsif himself sub- 
sequently thought that the order meant, 
but by the terms of the order itself which 
starts without any ambiguity by saying 
that the petition vv^as one by the plain- 
tiff to have defendant 1 produced in 
Court and examined as his witness. It 
is conceded that if that was the nature 
of the order— if defendant 1 had been 

witness for th^-. 
plaintiff then disobedience to that order 
will be merely disobedience to a witness 
summons and would not justify the 
striking out of the defence. I must there- 
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fore hold that the striking out of the de- 
fence was not justified for disobedience 
to such an order. 

A second ground is put forwaard gainst 
the order striking out the defence, namely 
that defendants 2 and 3 who are minors 
should not he made to suffer for the 
failure of defendant to appear. Two cases 
in this connexion have been quoted, one 
on each side. In Raja Gojmla Pandari- 
thar V. Mutliukumara Chettiar (G), Sada- 
siva Ayyar, J., held that 

“a Court has jurisdiction to direct the personal 
appearance of parties at any stage of the case 
even in the absence of specific provisions in the 
Code; but that a Court has no power to visit the 
disobedience of a next friend of a minor plaintiff 
to the Court s order to appear, on the minor him- 
self, and to dismiss the suit on that account.’’ 

On the other side is quoted Ayya 
Nada7i v. Thanammal (l) where it was 
held that in the case of a lunatic the 
only way the Court can give an order for 
his appearance is by directing his guar- 
dian to produce him; when such an order 
is given, it is in effect an order to the 
defendant to appear in person and the 
failure to comply with it will enable 
the Court to act under R. 12. In that 
case Raja Gopala Pandaritharv. Mutlm- 
kumara Chettiar (6) is mentioned and 
distinguished. There is a clear distinc- 
tion between the two cases, because in 
the former case the guardian was not 
ordered to produce the minor but to ap- 
pear on their behalf, whereas in the 
latter case the guardian was ordered to 
produce the lunatic. The two cases are 
not therefore really in conflict. In the 
present case defendant 1 was ordered to 
api>ear not even specifically as represent- 
ing the minors but apparently only as 
representing herself. In such a case the 
decision in Ayya Nadan v. Thanammal 
(i) would apply and disobedience to such 
jordor could not be made to prejudice the 
jninors’ case. In the result the decree 
of the lower appellate Court is set aside, 
as also the decree of the trial Court. 
The order striking out the defence of de- 
fendant 1 is also set aside. The case 
must be remanded for trial to the Court of 
first instance after allowing the plaintiff 
to close his case and defendant 1 to close 
hers, unless for any further disobedience 
to any order of Court it should be neces- 
sary again to take action under O. 9, 
R. 12. Costs throughout will abide the 
result of the decree. The stamp duty in 

G. (1912) 17 I C 762. 


this and the appellate Court will be re“ 
unded, 

P.R.s/.K.S. Order accordingly, 

A. I. R. 1933 Madras 824 

Pandalai and Curgenven, JJ. 

A. M , Ramasivami Chettiar — Appellant.- 

V. 

Rengan Chettiar — Respondent. 

Appeal No. 94 of 1928, Decided on' 
2nd August 1933. 

Civil P. C. (1908), O 23, R. 1, Sub Rr. 1- 
and 4 Court can refuse to allow one of 
several plaintiffs to withdraw from suit,, 
if such course is not consented to by other* 
CO- plaintiffs or would be prejudicial to^ 
their interests. 

Irrespective of the question whether Sub-R. 4 
governs sub-R. (1) of O. 23 R. 1, the Court can- 
refuse to allow one of several plaintiffs to with- 
draw if such a course is not consented to by the^ 
remaining plaintiff or plaintiffs and would be 
prejudicial to his or their interests: A I IC. 
1925 Bom 425 and AIR 1928 Mad 496, Rel on,. 

LP 525 C 2] 

B. Sitarama Rao and S. R, Muthu- 
swami lyei — for Appellant. 

Ji. S, Sankara Ayyai — for Respon- 
dents* 

Curgenven, J, — Plaintiff 1 is tha 
Zamindar of Naduvasal. He succeeded 
his father, who died on 18th August 
1923. On 22nd November 1920, the> 
father and son joined in executing a sale- 
deed of the suit property for a sum of 
Rs. 30,000. After plaintiff 1 had suc- 
ceeded to the estate, on 14th August- 
1926, he mortgaged the ‘same property 
to plaintiff 2. Both plaintiffs then 
brought the present suit for a declara- 
tion that the sale deed of 22nd Novem- 
ber 1920, was invalid and inoperative 
beyond the father’s lifetime, under the^ 
terms of the Impartible Estates Act. 
The defendants, who were the vendees, 
filed their written statements and the 
suit was posted for settlement of issues 
w’hen plaintiff' 1 applied to withdraw 
from the suit. This was objected to by 
plaintiff, 2, the mortgagee, but was even- 
tually allowed. We have been unable 
to find any order upon the application 
to withdraw itself, but the result is so 
stated in the learned District Judge s 
judgment. Having thus allowed plain- 
tiff to withdraw, the question was con- 
sidered whether plaintiff 2 was entitled 
by himself to continue the suit and was 
answered in the negative. This latter 
question will only arise if weconfirni the 
order allowing plaintiff to withdraw- 
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Under Sub-E. dXE. 1 , O. 23. Civil 

. . the plaintiti may, at any time 

attei the institution of the suit with- 
draw it as against all or any of the de- 
fendants; Suh-R. (2) enables the Court 

o petmit the plaintiff to withdraw 
rom a suit with liberty to institute a 
fresh suit; and Sub R. (3) relates to 

q\ without such permission. 

bub-K. (4j runs as follows: 

deemed to 

pHinulls to °"® ofsevenil 

throthLs’’ the consent of 

The use of the word “rule” supports 
the view that this qualification applies 
not only to Sub-Er, 2 and 3 but also to 
Sub E. 1. On the other hand, it has 
been pointed out that under .Sub E (l) 
no permission of the Court is necessary, 
so that Sub-R, (4). which contemplates 
an operation requiring such permission 
IS not suitably wmrded to apply to a 

withdrawal under Sub.R. (l). There is 

^me authority for the view that Sub- 
(4; does not apply to Sub-E. (1) It 
was 30 held in Mohamaya Chowdrain v. 
Durga Churn Shaha (l), under the cor 
^spending provision (S. 373), of the Civil 

■ was a case of two 

co-plaintiffs and it was held that one 
could withdraw without the consent of 
the other under this provision of the 
ode. The niatter came up in relation 
o an appeal in Nilappagouda v. Basan- 
gouda (2), where a similar view was 
taken by Shah, J. Fawcett. J., while 
agreeing that in, that particular case one 
of the appellants might be permitted 
to withdraw, and being inclined to 
accept the construction put upon the 
rule, reserved his opinion whether apart 
from the terms of the rule the Court 
had no power to control a co-plaintiff 
who desires to withdraw from a suit if 
such withdrawal would operate to the 
prejudice of his co- plaintiffs. He referred 
to an English case Mathews In re 

Mooney (3), in which it was 
field that one of several co-plaintiffs has 
no absolute right to withdraw from an 
acMon and have his name struck out. 
ihe reason of course is that if one 

to another or others 

to institute a suit he ought not to be 

adlowed to^Mile R such action will be 
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to the deterimont of his co-plaintiffs it: 
the conduct of the proceedings. This, 
we think, IS a perfectly valid principle 
and It finds support in the terms of Sub- 

plaintiff may withdraw. Where there. 
?-io Moie plaintiffs than one, the expres- 
sion the plaintiff” must be read as all 
^be plaintiffs collectively, and net so as 

^ .'“f. ° amongst several 

plaintiffs. This principle has besn re- 
cognised and acted upon in two cases 
mted before us, Tuharam Mahadu v. 
hamachandra Mahadn, (4) and Bun. 

L^'>'Oayya, A. I. R. 1928 Mad'. 
■Ub. Irrespective therefore of the ques-. 
^on whether Sub-E. (4), governs Sub-' 
R. (1) ^\e think that the Court can re- 
luse to allow one of several plaintiffs to 
withdraw if such a couree is not consen- 

i*^- remaining plaintiff or 

plaintiffs and would be prejudicial to 
his or their interests. In the present 
case plaintiff 1 we think, having given 
plaintiff 2 a mortgage, presumably on 
the undemanding that the sale was 
not binding after the father’s death 
ought not to be allowed to abandon a 
suit intended to secure a declaration to 
that effect, ^^/e think accordingly that 

petition,'!. A. No. 243 of 
926, should cot 'have been allowed 
and we dismiss it. We further set aside 

rif Court to 

restore the suit to file and proceed with 

It according to law. The respondents- 

will pay the appellant's costs of the 

appeal The appellant will be entitled 

to a refund of (he court-fee paid upon 

Ler^cr^'”°' Court- 

■ Onher accord iirnly. 

672 ^25=69 IC 


1. (189G) 9 0 L R 332. 

2. AIR 19-27 Bom 244=101 I C 348 , 

3. (1905y 2 Ch. 460=54 W R 75=74 t, t 

656=93 L T 158. 
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' ^*'*-0 AND EeiLLY it 

. V. 

Rajah Panuganti Parthasarathy Ran 
amm I a, « and o</-crs-Respondents 
Appeals Nos. 362 of 1929 and 161 of 
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(a) Civil P. C. (19081, O. 20, R. 12— Onu» 
of proving actual profits received is on de* 
fendant — O nus shifts to plaintiff, if he 
claims more, to prove that defendant ought 
to have received more — Evidence Act 

(1872), S. 106. 

In a suit for mesne profits, if the defendant 
asserts that a particular amount and no more 
was received by him, the duty of establishing it 
affirmatively rests upon him, that fact being es- 
pecially within his own knowledge. On his 
laying before the Courts sufficient evidence to 
prove that fact, he shifts the burden to the op- 
posite party of proving that, more might have 
been received : AIR 1925 Mad 145 and 297 ; 

24 All 475; 27 Cal 951 (P C) and 8 Cal 343, lief. 

[P 828 G n 

(b) Civil P. C. (1908), O. 20, R. 12— Per- 
son in possession is presumed to get rent 
.according to prevailing rate. 

Prima facie it is fair to presume that a person 
in possession may by ordinary diligence get rent 
-according to the prevailing rates. [P 828 C 2] 

(c) Civil P. C. (1908), O. 20, R. 12— Court 
has only to see whether possession of defen- 
dant is wrongful — It is not justified in going 
further and inquiring into degree of defen- 
dant’s misconduct or culpability. 

The only relevant consideration for the Court 
is whether the defendant’s possession was wrong- 
ful or not. If it was wrongful, the Court is not 
Justified in going further and inquiring what the 
degree of the misconduct or culpability is : 1931 
M W' N 813, Bel on. [P 830 C 11 

(d) Words and Phrases — “ Profits ” and 

receipts.” 

In their ordinary and popular sense the two 
words ‘‘ receipts ” and ” profits ” are very dif- 
ferent expressions. Profits is the surplus by 
w’hich the receipts exceed the expenditure : 
Russell v. Toionand County Bank (1889), 13 A C 
418 and Oresham Life Assurayice Society v. Styles. 
(1892) A C 309, Ref. [P 831 0 H 

(e) Civil P. C. (1908), S. 47 — Whether pro- 
perty awarded by decree has been damaged 
on date of delivery can be considered in 
execution — Decree — Execution. 

When a deciee awards a person a certain pro- 
perty, he is entitled to get it in the same state 
in which it was when that decree was passed ; 
and whether, when the property was delivered, 
'it continued to be in the same state or in the 
meantime underwent deterioration, is a question 
to bo determined in execution ; AIR 1923 Bom 
-391 and A I II 1925 Bom 335, Bel on ; S3 I C 
520, Diss from; 5 C L R 522, Ref. [P 832 C 2] 

(f) Civil P. C. (1908), S. 47 (1)— Matter 
falling under S. 47 should be decided in 
execution — Court has no discretion to refer 
parties to separate suit. 

Section 47 (1) is mandatory and in regard to a 
matter that properly falls under that section, 
'the Court is bound to decide it in execution and 
has no discretion whether or not to refer the 
parties to a separate suit : AIR 1933 Mad 
166, Foil. [P 833 C 1] 

Advocate-General ^ A. S. Krishna Rao 

and K. Umamaheswaran — for Appellant. 

P. Venkataramana Rao, V. S. Nara- 
simhachari, M. Seshachalapathy, A. Ven- 
Jcatachalam, V. Suhravianiam and C. 
Basic Dev — for Respondents. 


V enkatasubha Rao, J . — This appeal is 
filed by defendant 4 against the order 
dated 26th August 1929 of the Subor- 
dinate Judge of Nellore fixing the 
amount of mesne profits made in pursu- 
ance of the order of His Majesty dated 
25th June 1924. The order in question 
was made on the execution petition No. 63 
of 1924, filed by the plaintiffs, and the 
facts which led to the filing of that peti- 
tion may be shortly stated. 

As a result of a certain transaction 
between the late Rajah of Kalahasti and 
defendant 1 (after whose death defe..- 
dant 4, his son, was brought on the re- 
cord as his representative) the suit pro- 
perties passed to the latter and the 
plaintiffs, who succeeded as auction pur- 
chasers to the rights in the properties 
of the Rajah, filed 0. S. No. 55 of 1915 

(which subsequently was renumbered as 
1 of 1917), claiming to redeem them on 
the footing that the transaction was a 
mortgage. Alternatively the plaintiffs 
claimed to have the properties recon- 
veyed to them upon payment of the pur- 
chase price on the ground that, if the 
transaction amounted to an out and out 
sale, the conditions entitling the Rajah 
to a reconveyance had been complied 
with by him and they succeeded to his 
rights. The learned Subordinate Judge 
held that the transaction amounted to 
a mortgage by conditional sale, but the 
High Court on appeal was of the opinion 
that it was an absolute sale of the pro- 
perties, but found, agreeing with the 
trial Court, that the conditions entitl- 
ing the Rajah to a reconveyance had 
been performed and that the plaintiffs 
were entitled to have the properties re- 
conveyed to them on payment of the 
price. The question of fact that was 
discussed at great length both in the 
trial Court and the High Court was 
whether the late Rajah tendered as al- 
leged by the plaintiffs the price of 3ix 
lakhs on 31st August 1914. The Subor- 
dinate Judge held that theplaintius 
case regarding the tender was true, and 
treating, as I have said, the transaction 
as a mortgage, passed on 5th October 

1918, a preliminary decree, declaring 
that the amount due by the plaintiffs to 
the defendant was rupees six laks aud 
directing that on payment by the for- 
mer of that sum on or before 5th MM^ch 

1919. the latter should reconvey the 
properties to them and further orde^iog 
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■the defendant to pay the plaintiffs Ru- 
•pees 60,000 on account of past mesne 
l^rotits for fasli 1324. The plaintiffs 
'paid into Court the mortgage amount 
(six lakhs) on 5th March 1919, and the 
trial Court passed a final decree on 7th 
•October 1919, directing the defendant to 
reconvey the properties to the plain- 
tiffs. It was against these preliminary 
and final decrees that appeals were 
filed to the High Court. They were 
appeals Nos. 46/19 and 57/20 both filed 
by defendant 1, and the plaintiffs also 
filed a memorandum of objections. The 
High Court concurred with the finding 
of the trial Court on the point of tender, 
but having held, as I have said, that the 
•transaction amounted to an absolute sale 
with an agreement to reconvey, passed a 
decree which varied materially the de- 
cree of the trial Court as to interest and 
mesne profits. In view of a certain con- 
tention raised before us to which I shall 
presently refer, it may be useful to point 
•out here why the Subordinate Judge, 
awarded mesne profits only for fasli 
1324. The tender of the price was as 
stated above, made on 31st August 1914 
an t e suit claiming the properties 
back was filed in August 1915. The 
plaintiffs did not follow up the tender 

amount into Court, and 
the Subordinate Judge therefore held 
that they were entitled to mesne pro- 
^fits only up to the institution of the suit 
■and not to the subsequent prohts. Tak- 
ing this view, the Subordinate Judge 
granted mesne profits for fasli 1324, i. e., 
for the period between the date of 
the tender and the date of , the suit. 

niatter came up before the 
High Court, the question as to mesne 
profits and interest was fully considered 
and the learned Sir John Wall, 0. J. 
discussed in his judgment, what the true 
legal principles are that would apply to 
the case, in view of the Hjgh Court’s 
nnding that defendant 1 having refused 
toe tender, continued to be in possession 
as mortgagee. The conclusion at which 
the High Court arrived, is thus stated in 
the judgment of Sir John Wallis; 

.“sra , 

■E Iff .inx 

vivhichever may be earlier.” ^ ’ 


Ifc will be noticed that though the 
liability for the mesne profits was de- 
termined by the judgment, it did not fix 
the actual amount or the rate; but the 
decree that was drawn up (dated 24th 
February 1921), going further than the 
judgment, fixed the amount at Rs. 60,009 
per annum. The result therefore was that 
under the High Court s decree, defend- 
ant 1 became entitled to interest at 6per 
cent per annum on the Rs. 60,000 from 
1st September 1914 (the tender having 
been made on the 31st August), up tooth 
March 1919 (the money having been on 
that date deposited into Court); and the 
plaintifis on theother hand becameenti- 
tled to mesne profits at Rs. 60,000 per 
annum from 1st July 19l4until thedeli- 
very of possession. From this decree of 
the High Court defendant 1 filed an ap- 
peal to the Privy Counci 1. On the ques- 
tion of tender their Lordships held, 
agreeing with the concurrent findings of 
the Courts in India, that the plaintiffs 
case was true, and as regards the charac- 
ter ofthe transaction, they decided, up- 
holding the Subordinate Judge’s view 
and differing from that of the High 
Court, that it amounted to a mortgage 
and not to an out and out sale with an 
agreement to reconvey. On these find- 
ings the Judicial Committee advised 
that the judgment of the High Court 
should be discharged and that the decree 
oi the Subordinate Judge should be res. 
tored with the following variations: (l) 
that the plaintiffs were chargeable with 
interest upou the mortgage money at 6 
per cent per annum from 1st September 
yi4 to 5ch March 1919 when it was 
paid into Court. (2) that defendant 1 (by 
that time deceased and represented by 
defendant 4) was entitled to the interest 
earned by the mortgage money since it 
was so deposited into Court and (3) that 

^ should account to the plain- 
tiffs for the mesne profits of the proper 
ties from 1st July 1914 until actual 
delivery. The order of His Majesty ap- 
proving these recommendations of the 
Privy Council was made on 25th June 
1924, and it was ir. due course transmit- 
ted by the High Court to the lower 
Court for its terms being carried into 
execution It is in pursuance of this 
order that the learned Subordinate Jud^e 
has now determined the amount of the 
mesne profits, and from his decision both 
the parties have filed the appeals. (After 


828 Madras Dhanarajagerji v. Parthasarathy (Venkafcasubba Rao. J.) 1933. 


considering^ certain points not mater ial to 
this report bis Lorship proceeded, 
Some question has been raised as to 
the onus of proof, but in the circum- 
stances of this case any discussion as to 
the onus seems unnecessary. Defen- 
dant 4 has put forward a specific case, 
that owing to certain reasons he was 
not in a position to collect the full ren- 
tals and has faile 1 to make it out. But 
I may state what in my opinion the true 
rule as to the onus of proof is. \Vhen a 
party claims damages, he must adduce 
proof in support of his claim. The bur- 
den of proof rests in the first instance 
upon him; in order to succeed he must 
put the Court in possession of satisfac- 
tory evidence as to the quantum of 
damages to which he is entitled. The 
claim for mesne profits is virtually a 
claim for damages, and the rule that the 
plaintiff must discharge the burden ap- 
plies therefore to such a claim. But the 
expression “mesne profits” is defined in 
S. 2, Cl. 12, Civil P. C., as meaning not 
'only those frofits which a person in 
wrongful possession actually received, 
;but also such profits as he might with 
ordinary diligence have received. If the 
defendant asserts that a particular 
amount and no more was received by 
ihim, the duty of establishing it aflirma- 
jtively rests upon him, that fact being 
iespecially within his own knowledge 
l(S. 10(), Kvidence Act). On his laying 
jbefore the Courts sufficient evidence to 
jlirove that fact, lie shifts the burden to 
the opposite ])arty of proving that more 
might have been received. This is the 
effect of liavivialka v. Nacjesam (l), on 
which both sides have relied. Mohaned 
Abdul Ga ffoor v. ^lohamed Shamsuddin 
liowihcr (2) does not lay down a different 
rule. In Ameer Kasim v. Darlarimal (3) 
the learned Judges observe: 

In calculating such ino.sno profits, the execu- 
tion department should not award the gross 
rental of the property unless it is satisfied that 
the entire rental was received by the lessees (de- 
fendants) or with rrdinary diligence might have 
boon received by them.” 

Turning to tho facts of the present 
case, the defendant had at his command 
all the macliinery available to a zamin- 
dar to collect the amount fixed as tho 
beriz, and the plaintitls, on showing 
what that beriz is, must be deemed to 

P^Jr na facie made out that the 

1. A I K )b26 Mad 146=92 I a d 8 udi 

2. A I K 1925 Mad 297=92 1 C 139. 

8. (1902) 24 All 476=(1902) A W k’i46. 


opposite party could with ordinary dili- 
gence have collected it. This principle- 
is recognised in Brojendra Coomer Boy 
V. Madhnl Chavder Ghose (4), where the- 
learned Judges, after stating that it was- 
provod that a certain jumma was pay- 
able in respect of the property, observed : 

“It lay upon the judgment-debtors to give 
some explanation or offer some evidence to show 
that as a matter of fact and for causes over which 
they had no control this sum had net been rea- 
lised by them.” 

In Girish Chundcr Lahiri v. Shoshi 
SJiikaresioar Boy (5), the Judicial Com- 
mittee also lav down the rule in more 

or less the same terms: 

‘‘And prima facie” their Lordships observe,, 
‘‘it is fair to infer that a person in possession 
of land may by ordinary diligence get rent for 
it according to tho prevailing rates for such land 
and that tho true owner wrongfully dispossessed 
has been a loser by that amount.” 

An earlier passage from the same 

judgment may usefully be extracted : 

“But the Amin, as directed by tho Subordi- 
nate Judge, has tried to ascertain the very thing, 
which tho Code directs, lie called for evidence 
of actual receipts. Whether if that had been 
produced it would have satisfied tho inquiry 
cannot be known. It might still have been 
necessary to inquire into the possibility of larger 
receipts by ordinary diligence.” 

This case is an authority for the pro- 
position that prima facie it is fair to 
presume that a person in possession may 
by ordinary diligence get rent according 
to the prevailing rates, in other words- 
up to the beriz or the demand on the- 
land. In this case, as I have said, tho 
question of tho burden of proof is of 
subsidiary importance, as defendant 4 
has attempted to show by putting for- 
ward certain specific pleas, why the real 
receipts fell short of the gross demand 
and has failed to prove them by satis- 
factory evidence. In the result, we 
must hold that on the credit side of tho 
account should be placed for the account- 
ing period (fasli 1325 to fasli 1333) the 
sum of Bs. 1,42,250 per year, the samo 
amount as we have fixed as the beriz or 
the gross annual demand. It may be re- 
called that the figure at which the lower 
Court has arrived is Rs. 1,48,096-6-2. 
Here his Lordship dealt with certain 

items and proceeded. 

Devasthanam Eorpenses. We now pass- 
on to item 9 of Ex. 201, the Deya- 
sthanam expenses. The facts bearing 
on this point may be briefly stated: The 
Jlajahs of Kah^hast 2 ,_ whc^.f'h^X^^ 

47 (1882)8 Cal 343. 

6. (1900) 27 Cal 961=27 lA 110=7 Sar 68 i (PC). 
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the owners, used to make contributions tainother items the judgment proceeded ) 
to the temples in the taluk. They col- ^ > ° ^ 

lected from the ryots what were known 
as SI i vai rusooms, and by adding moneys 
of their own made paymeuts to the 
temples on a certain scale. The Court 
of \\aias was for some time in manage- 
ment of the estate on behalf of the then 
Itajahs of Ivalaiiasbi. At that time an 
expenditure of lis. 5,000 was sanctioned 
by the Court of Wards, and this sum 
was being paid out from time to time. 

There was also some suit relating to the 
succession to the ;^:emi ndari, and in that 
proceeding, a receiver having been ap- 
pointed, the Court seems to iiave sanc- 
tioned his spending Rs. 5,000 a year for 
this purpose. It is now' urged for the 
•defendant that he continued to make 
payments on the same scale and that 
the moneys he spent c.in properly ho 
debited against the plaintiffs. We agree 
with the lower Court that this conten- 
tion cannot he accepted. Any payments 
made to the Devast hanams beyond what 
was collected as sriver rusooms must be 
regarded as purely voluntary. There 
was no legal duty cast upon the defen. 


T * UOlO LI. 

n in his capacity as the mortgagee 
to make these payments. His position 
IS cliberent from that of the zamindars 
m this respect. Tlio latter, who were 
the owner.s, could, to show their piety 
and devotion, pay what suras they liked. 
Again, as regards the Court of Wards! 
whethar they rightly made the payments 
or not is not a matter which wo are 
•called on to decide; but in any case thev 
were managing the estate for the owners 
and, if the latter did not object, there 

was no reason why the usual contribu- 
tions should be withheld. 

Similarly the receiver in the succes. 
Sion suit represented the parties either 
entitled to or claiming the zamindari, 
and he must be deemed, while making 
gie payments with the sanction of the 
Court, to be performing the duties, 
which the .Rajahs, if in possession, would 
have carried out. The defendant’s posi • 

RnlA * diasimiiar, and he cannot 

hold the plamtilfs liable for the moneys 

he paid. Ifc may be added that the tern- 
pies on which the Rs. 5,000 a year was 
spent by the Court of Wards and the 
leceiver included some in that part of 
the Pannur Taluk which never came into 
the possession of defendant 1 or defen- 
dant 4. (After again dealing with cer- 


J r' * ^ ,/ 

CoUection Charges (generally). — A ques- 
tion hai; been raised whether the defen- 
dant can he allowed to charge the estate 
With the expenses of collection. The 
leal ned Judge li 'S allowevi the^e charges 
to be defiayed out ot the mesne profits 
to the end of fasli 1328, but for the 
subsequent period he lias held that 
the defendant is disentitled to recover 
those charges. The distinction appears 
to he based on the ground that, when 

the act of trespass is, besides being 
\\iongful, (every trespass is ''VrongluU 
also tortuous and malicious, the tres- 
passer is in equity disentitled to charge 
such expenses as have been voluntarily 
incurred. The charges are divided into 
two categories: first, necessary pa\*- 
ments such as Government I'evenue or 
ground rent, these every wrongdoer is 
entitled to recover; and secondly, ordi- 
nary expenses which would be volun- 
farily incurred, feuch as collection fees, 
which only an honest trespasser can re- 
cover. This distinction was recognized 
and acted on in Altaf Ali v. Lalji Mai 
(by. In that case the Court (Stuart, C. J. 
dissenting) held that when the trespas- 
ser entered or continued on the property 
without^ any bona ffde belief that he 
was entitled to do so, it is not impera- 
tive on the Court to allow him to charge 
the estate with the expenses of collec- 
tion. This was followed in Dungar Mai 
V. Ja7. Earn (7). The test to he applied 
according to this decision is, is the tres- 
pass tortuous and malicious; in other 
words is the misconduct of an agprava 
ted character ? If so, the coflection 
charges should nob be allowed to the 
trespasser. This view seems to have 
been accepted by the Calcutta High 
Court in Rajah Sashika7ita v. Sarat 
Chandra (8). Another case that has been 
cited as supporting this view is Rale- 
shina Mohnn Roy v. Saroda Mohun Ron 
(9). We may at once state that the last 

mentioned case does not deal with bho 
point at all. 

^ The question then is, whether the 
view taken by the lower Court can be 
supported. Wrongful possession is the 
very essence of a claim for mesue profits’ 
that is \yhat the definition of the ex' 
ip:e^ioD _ mesne p rofits^ states. Mesne 

• 6. (1876) 1 All 518 (iTF) “ 

7. (1902) 24 All 376=(1902) A W ^^90 

8. AIR 1921 Cal 699=70 I G 6 

(1S93) 21 Cal 142=20.'IA 160=6 Sar356(PC). 
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profits are defined (S. 2, 01. 12) as those 
profits which a person in wrongful posses- 
sion actually received or might with 
ordinary diligence have received. The 
only relevant consideration under this 
jdefinition is, whether the defendant’s 
I'possession was wrongful or not. If it 
was wrongful, the Court is not justified 
in going further and inquiring what the 
jdegree of the misconduct or culpability 
is. With great respect sufiBcient atten- 
tion does not seem to have been paid to 
the definition in the Code, in the cases 
to which we have referred, and we are 
unable to follow them. Our view is in 
accordance with a decision of this Court 
in Thirumalaxjappa Mudaliar v. Kal- 
y 2 ni Anni (10). 

Neither side supports the actual 
method adopted by the learned Judge. 
On the one hand, it is argued for the 
plaintiffs that the defendant’s possession 
should from the very beginning be 
treated as tortuous, and malicious, and 
for the defence it is contended on the 
other, that this distinction is totally 
unfounded and ought not to be recog- 
nized. In the opinion we have formed 
’t is unnecessary to decide whether at 
any point of time the trespass was of an 
aggravated character. I therefore hold 
that for the whole period of accounting 
the defendant is entitled to charge the 
estate with collection charges. 

. Tne decree of the lower Court is 
modified accordingly. We make the 
following order as to the costs of the 
appeal. The plaintiffs shall pay defen- 
dant 4*8 costs, which are hereby fixed 
at Bs. 2,000, and defendant 4 shall pay 
the plaintiff’s costs, which are fixed at 
Bs. 6,000. The order of the lower Court 
as to costs shall stand. 

Reilly, /. — I agree. 

C. M, A. No. 161 of 1930. 

Venkatasubba Rao, J . — We have just 
disposed of the appeal filed by defen- 
dant 4. The plaintiffs have filed the 
present appeal, attacking the same order 
of the learned Subordinate Judge, and 
it mainly raises a ^question relating to 
the construction of the order of His 
Majesty. The plaintiffs contend that 
they are entitled to gross receipts as 
distinguished from mesne profits. Mr. 
Venkatarama Kao, their learned counsel, 
urges that as the Judicial Committee 
has found ^it the legal relationship 
10. (1^31) M W N 813. 


was one of mortgagor and mortgagee’,, 
the propel inference is that S. 76 (l), 
T. P, Act, applies, and the plaintiffs are 
entitled to gross receipts without deduc- 
tions. This position is untenable; for 
our duty is not to consider what the 
rights of the parties are, but -we are 
merely concerned with giving effect to- 
His Majesty’s order. Is it to be sup- 
posed that when their Lordships used 
the expression “mesne profits,” they in- 
tended it to mean gross receipts ? First, 
it must be observed that the term^ 

mesne profits was used as meaning, 
net receipts throughout the proceedings 
by the parties, the trial Judge and tho 
High Court, and there is no warrant for 
supposing that the Judicial Committee* 
intended to use it in a different sense. 
In their plaint the plaintiffs were care- 
ful enough to distinguish the gross in- 
come (estimated at Bs.il, 40, 000) from the- 
net income (stated to be Bs. 80,000). 
Having thus referred both to the gross^ 
income and the net, they describe tho 
latter sum alone as mesne profits. 

It is doubtful whether any claim was- 
made in the plaint for gross receipts at 
all; but granting that the plaint is sus- 
ceptible to such a construction, it is 
clear beyond doubt, as we have said, 
that the expression mesne profits” was 
used as meaning net receipts. Then the 
trial Judge found that the transaction 
in dispute amounted to a mortgage, and 
the question therefore arose, whether 
the defendant as mortgagee in posses- 
sion was liable under the Transfer ol 
Property Act to account for gross re- 
ceipts. Applying his mind therefore ta 
this distinction, the learned Subordi- 
nate Judge observed: 

“ In the present case the plaintiffs have- 
claimed only the not receipts as mesne profits.*' 

When the case was taken in appeal 
to the High Court, it became necessary 
in the view the learned Judges took that 
the transaction amounted to a sale, to 
consider the nature of the relief to 
which the plaintiffs were entitled. The 
judgment of the High Court shows that 
v%'hat was then being considered, was a 
claim to mesne profits and not to gross 
vecc’pts. It is inconceivable that thn 
Privy Council for the first time departed 
from this meaning and used the expres- 
sion in a different sense. Further, the- 
words neither in ordinary parlance nor 
in their legal acceptation mean gross re- 
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ceipts. The term “mesne profits” occur- 
ring in the Code is very difierent Irom 
I gross receipts’ used in the Transfer of 
, (Property Act. Each of these terms has 
different connotation and is used in 
a particular sense, and it is difficult to 
believe that their Lordships, when they 
meant gross receipts used the term 
mesne profits.” Mr. Venkataramana Kao 
suggests that there are some judgments 
where these expressions are treated as 
convertible terms; but surely that does 
not justify us in holding that there has 
been a similar lapse on the pa^^t of the 
Judicial Committee. In their ordinary 
and popular sense the two words ‘re- 
ceipts ’ and “prohts” are very different 
expressions. Profits, as has ^®- 

peatedly pointed out. is the surplus by 
which the receipts exceed the exp®^^^- 
^re: see Bussell v. Town and 
Bank (llj, and Gresham Life Assur^'^^^^ 
Society v. Styles (12). at p. i^23. In the 

.ast mentioned case Lord Hers’chell ob- 
serves : 

s,Sd* »r 

^n Uurr^ p^rga Chowdhrani 7. Surut 

^^ifldOLTt DbIdz fl^) of* TT * yi/r 

I'r, -1 n P- ^30 His Majesty 

n Council defines what mesne profits are: 

vhit “P°“ question 

fits > InM ® 'mesne pro“ 

which opinion, the amount 

rlA'in received from the land 

Lastly, the conduct of the plaintifi's 
themselves shows that they did not 
understand the term as equivalent to 
gross receipts. Even in their latest 

execution petition, they claimed the net 

profits and not gross receipts, and filed 
particulars showing how the amount 
they claimed was arrived at. Some 
time later they applied, hy way of 

amendment, to be allowed to correct 
noTth gross.receipts. I have 

tion of the plaintiffs must be rejected 
as being wholly untenable. The^ oulv 
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the defendant’s trespass was of an ag- 
gravated nature. I have already shown 
in the connected appeal that this con- 
tention is untenable. In the result the 

appeal fails and is dismissed, and we 
direct the appellants (plaintiffs) to pay 

we fix 

at Ks. 4,000. 

Reilly, J . — I agree, 

■ Their Lordships then allowed C E. P, 
No. 627 of 1930 and proceeded.) 

C. B. P. 2 ^ 0 . 626 of 1930. 

'1 y • t - ^ J J. — This Civil 

i'a'S been heard along 
with the appeals, which we have just 

sposed of. The plaintiffs applied by 

Lf' • to amend 

SL attacked was 

made by the learned Judge on 26fh 

*■ “•» °y 

Hn judgment in the main peti- 
That order runs thus: 

Ine execution petition E P 6.3 nf iqqj. 

been allowed toda/. Though this ma te? seems 

to arise ,n execution, inasmuch as it fove^ra 
large amount and must involve intricate oues- 
t ons of law and fact, this will be fiW Ts I 

. *° payment of court fees etc 

by the petitioner. Time one month.” ’ ’ 

This order, it will he observed, allows 
We Erco°^-d° 

'don u presently the ques- 

^ on whether the learned Judge was 

a Sit’“ Th°TH“® ‘"‘o ' 

a suit The first point, however that is 

'®’. 'T®'® ‘°wer Court 
] stified in entertaining the nlaintiffo’ 

application at all? The^ante^^^p^Lds 
upon the correct view to be ta.ken of 

The pSiff ^ 1 % “• 

Dort of ^ afiSdavit in sup- 

port of their petition, and in that thev 

claimed not only the premia but also 

compensation or loss sustained hi them 

ducrorZ'^V^® wrongf'ul con 

isstttid fn lf®^®®'^^^^-. conduct that 

IS stated to he wrongful is thus described • 

December 192R^irwZd‘iLovLeZthrMu*^'^^” 

ber of cases the judgment-debtor who Z 1 

was merely a trespasser from the date of m"" 

tender of the money in 1914 and had tho 7® 
no power or authority to ^ ^ therefore 

of lands to the raiyaL wWch a landb alignment 

could do under the Estates alone 

fraudulently and dishZe/tly 

possession of unoccupied Kprlc o v into 

ants who now claim rich ts of n ten- 

iigntb of Occupancy.” 

^^©nkatai'amaufl Po.r% 
tiffs’ learned counQp] pl^tin- 

petition relates to two^ZS , 



332 Madras Dhanarajagebji v. Parathasarathy (Venkatasubba Rao, J.) 1933 


■first, the premia that were either col- 
lected or might with ordinary diligence 
liave been collected and secondly, the 
loss sustained by the value of the pro- 
perty being impaired on account of 
occupancy rights having been unlaw- 
ful) y conferred. We think on a proper 
reading, the petition comprises these 
two distinct claims as contended. It is 
not for us now to consider whether the 
plaintiffs’ claims are in law sustainable 
or whether any relief can be ultimately 
granted to them. But each of the two 
cl a ims, to which the petition relates, 
must be considered separately; and the 
the plaintiffs’ request, in so far as it 
relates to the premia, should in our 
opinion not have been granted by the 
lower Court. In the first place, the 
plaintiffs, when they filed E. P. G3 of 
1921, expressly reserved their claim to 
the premia to a future proceeding. Se- 
condly, the application in question was 
made at a very late stage. It was filed 
after the expiry of four years from the 
date of the original execution petition. 
There was a prolonged inquiry before 
the Commissioner regarding the mesne 
.profits, and even that inquiry came 
almost to a close. It was seven months 
after the conclusion of the taking of the 
•evidence that the application was made; 
and all that remained to he done was 
for the Commissioner to submit his re- 
port. It has not been seriously dis- 
puted that premia are a part of mesne 
profits. That being sn, the plaintilYs 
cannot reasonably ask that a fresh in- 
quiry should now be held for the pur- 
pose of deciding to what additional pro- 
fits, if any, they are entitled. 


But then their claim in respect of 
the alleged loss stands on a different 
footing, and is not in any way connected 
with the mesne profits. Under the de- 
cree of the Privy Council they wore en- 
titled to recover possession as well as 
mesne profits. In E. P. G3 of 1924; 
which they filed in the lower Court for 
enforcing that decree, they prayed inter 
alia for two reliefs: (l) for being placed 
in possession of the properties and (2) 
for an inquiry being held as to the 
mesne profits. In execution they ob- 
tained possession of the property and 
then discovered (so they allege) that its 
value had been greatly impaired. Mr. 
A^en kataramama Rao’s argument may 
be thus put. W hen a decree awards a 


person a certain property, he is entitled 
to get it in the state in which it was 
when that decree was passed; and whe- 
ther, when the property was delivered, 
it continued to be in the same state ori 
in the meantime underwent deteriora- 
tion, is a question to bo determined in 
execution. We think this argument is 
well founded. This very point arose! 
for decision in TIari Shridhar PrahJiu v. 
Sliakharam P admayina Magdum (14), and 
the following passage contains, in our 
opinion, a correct statement of the law: 

But wo think that the question with regard 
to the waste committed by »he judgment-debtor 
after decree was a quest'on arising between the 
parties relating to the execution, discharge or 
satisfaction cf the decree, and must be deter- 
mined by the Court executing the decree, and not 
by a separate suit. The appellant is entitled 
under the decree to the property of which posses- 
sion was directed to be given to him. If the pro- 
perty was depreciated in value or been damaged 
since the decree, owing to the wilful action of 
the defendants, it is a question in execution whe- 
ther the defendants are liable to make good the 
loss.” 

This case was followed by another 
Bench of the same Court in Bai Lalhii 
V. Moha’f^lal (15). The question is whe- 
ther a successful party can be said to 
get pos^^ession of what has directed to be 
given to him by the decree, if the pro- 
perty, while iu the opponent’s possession, 
suffered deterioration by damage subse- 
quent to the decree ; and whether a 
claim to compensation is well founded 
or not is a matter that should be consi- 
dered in execution under S. 47, Civil 
P. C. A different view was no doubt 
taken in Rain SJiettiw. Mayiiaj^pa Shetii 
(IG). The point was there disposed of 
in a brief sentence, and no reasons were 
given in support of the view taken. The 
learned Judges purport to rely upon 
Beecharam Paul v. Bhagivari Chu7ider 
Ghose (17) which on examination does 
not support their conclusion. ^Ye there- 
fore think that both in principle and on 
authority the plaintiffs’ contention must 
be upheld. Then remains the question 
if that is a matter coming within S. 47, 
was the lower Court justified in directing 
the proceeding to be converted into a 
suit ? The same point was considered 
recently in ScetliaramaJi Chettiar v. 
Ghidamharan Chettiar (18) and w e ther e 

14. A i lUl92S l^m 391=73 1 C 443, 

15. A I R 1925 Bom 885=89 1 C 205. 

16. (1910) 33 I C 520. 

17. (1892) 5 0 L R 522. 

IS. A I R 1933 Mad 166=141 I C 54=56 Mad 
447. 
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•held that S. 47 (l) is mandatory and in 
regard to a matter that properly falls 
nnder that section, the Court is bound to 
•decide it in execution and has no discre- 
tion whether or not to refer the parties 
to a separate suit. It is unnecessary to 
restate our reasons for this view, and we 
hold that the order of the lower Court 
directing the proceeding to be converted 
into a suit was wrongly made and must 
be set aside. There is one other matter 
to which we must refer. The petition, 
we h ive said, must be conQned to the loss 
alleged to have been sustained by the 
plaintiffs. But should they be permitted to 
claim that loss by being allowed to amend 
the original execution petition? There is 
no reason why in the circumstances we 
have set forth, that indulgence should be 
granted to the plaintiffs. When this 

was pointed out, Mr. Venkataramana Rao 

says that he has no objection to this 
amendment petition being treated as an 
independent proceeding. Treating it in 
that way, we must hold that the lower 
Court has not properly disposed of it, 
and we now remand it for proper dis- 
po^l in the light of our observations 

Reilly^ J, I agree. The learned Ad- 
vocate-General represents that his client 
has various contentions, including one 
of limitation, to raise in connexion with 
this remanded application. Those con- 
tentions we have not considered. We 
•make no order as to costs. 

Civil Misc. Appeal No. 362 of 1929, 
etc., posted for being spoken to. These 
cases at the request of counsel are now 
posted for being spoken to. Tne first 
point raised is, that we should liave 
found the amount due on the date of the 
lower Court’s order, and not as we did, 
on the date of our judgment. This con- 
tention, is in our opinion, well founded, 
and we therefore direct that the account 

shall be made up ason dated 26th August 

1929, the date of the order of the lower 
‘Court. In the table annexed to our judg- 
ment for the words ‘'to this day”, must 
therefore be substituted the words “to 
dated 26th August 1929.” The a^^re 
^ate balance due on that date shall ca'rry 
interest at 6 per cent per annum. The 

next point relates to interest upon Ru- 

profits for fasli 
ldd4. We direct that this sum shall 

carry interest at 6 per cent per annum 

from 1st December 1924 to 26th August 

1929. In arriving at the aggregate 
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balance due on dated 26th August 1929 
this sum with interest as aforesaid shall 
also be taken into account. The learned 
Advocate General contends that we 
should allow interest on the sum of 

Rs. 1,62,400 from 27th July 1921. We 
referred in our judgment to a similar 
contention, but the interest then claim. 

earlier date, namely 
oth March 1919. The learned counsel 
po’nts out that he has now chosen dated 
2/th July 1921, as in an execution peti- 
tion filed on that date, his clients were 
given credit for this sum of Rs. 1,64 4( 0 
The argument seems to be that ’the act 
ot the opposite party amounts to an ad- 
mission that interest runs from that 
hate. As we pointed out in our judg- 
ment, we are guided by the terms of the 
order of His Majesty in Council which 
we are carrying in'o effect, and under 
that order the sum of Rs. 1,6?, 400 cir- 
ru-s interest only from Ist September 
1914 to oth March 1019 In the absence 
of any direction that the amount should 
carry interest for any subsequent pe- 
riod we cannot allow it. The (act that 
before the rights of the parties were 
ultimately settled by tbe final order in 
Council the am >unt was credited in the 
execution petition in accordance with 
the High Court’s judgment then in force 
makes in our opinion no difference. 

Lastly, it is now brought to our notice 
that the plaintiff drew the following 
sums subsequent to the lower Court’s 

order ; part satisfaction to that extent 
IS recorded. 

(1) Rs. 2,50,000 on 6rh September 
1 9 2 9 . 

(2) Rs. 83,382 on 22nd August 

1930. ^ 

P.R.S./k.S. Order accordingly. 
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Defen- 


Pidilciti Kotayya and others— 
dants Appellants. 

V. 

^^'^hnkrishnamfirthi and others 
ir lain tiffs Respondents 

Appeal No 11 of 1927. Decided on Ut 

February 1933 agains. preliminary and 
final decrees of Sub-Iudg.. Bezwada 

I®/ IVliiior j • 

• f ^ Obtained ncrAinftf 

p”a.”:”-Dea,r “"cle a." tre.- 

pas»er. Death of father-Latter can no re 
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present interest of minor in execution of 
such decree. 

A decree was passed against a minor’s father 
and his paternaV uncle as trespassers and not as 
persons representing the properties of the joint 
family. The father died : 

Held : that in execution of such a decree, the 
paternal uncle, could not in law sufficiently re- 
present the interests of the minor : AIR 1929 
Mad^lb and AIR 1919 Mad 16, Dist. 

[P 835 0 1] 

(b) Minor — Decree obtained against 
minor’s father and death of father — Minor 
not impleaded in execution but widow 
brought on record as legal representative — 
Sale held in execution should not be set 
aside merely on ground that minor is not 
brought on record — Decree — Execution. 

A decree was obtained against the minor’s 
father and on the death of the father, execution 
was taken and the widow was brought on record 
as bis legal representative, but the minor was 
not brought on record; and a sale was held in 
execution of the decree: 

Held : that the sale should not be set aside 
merely on the ground that the minor was not 
brought on record, as even -had he been brought 
on record he would have been represented_ only 
by the widow as his guardian : 6 I A 233 ^(PC), 
lief. [P 835 C 2; P 826 C 1 J 

Advocate-General and P. Satyanara- 
yana Bao—iov Appellants. 

Ch. Baghava Bao and Pattabhirama 
Sastri—lov Respondents. 

Madhavan Nair, /. —Defendants 2, 3, 

4 and 5 are the appellants. The plain- 
tiff is the son of one Gopayya. Gopayya’s 
brother is Rathayya, defendant 1. The 
wife of Gopayya is Seetaramamma. The 
suit out of which this appeal arises was 
instituted by the plaintilY for recovery of 
one half share of the suit properties. The 
circurnstances in which the suit was in- 
stituted are these: In O.- S. No. 50 of 
1911 defendant 5 obtained a decree 
a.qainst the plaintiff's father and defen- 
dant 1 for recovery of possession of the 
suit property and other properties to- 
gether with mesne profits and costs. 
The ground of his claim was that he was 
entiUed to the properties as the rever- 
sioner to the last male owner and that 
the plaintih’s father and defendant 1 
were in possession as trespassei s. The 
decree was dated 24th February 1914. 
After the decree defendant 5 applied for 
possession of the properties, on 26th 
September 1914, but did not ask for 
mesne profits and costs. But immedi- 
ately after delivery of possession on 27th 
September 1914, the property contained 
in Sch. A was gifted by defendant 5 to 
Gopayya and defendant 1. Gopayya 
died on 6th December 1915. The plain- 
tiff was not born at that time. Later 


on defendant 5 took steps to execute 
the decree in O. S. i No. 50 of 1911 for 
the mesne profits and costs. It is the 
case of the plaintiff (respondent l) that 
there was an adjustment between the 
parties at that time, that the decree for 
mesne profits and costs should not be 
executed and that the proceedings in 
execution were taken to deprive 
Gopayya’s widow and subsequently the 
plaintiff of possession of these proper- 
ties. The decree for mesne profits was 
transferred from Masulipatam to Bez- 
wada for execution on 12th January 
1916. On 22nd February 1916, the de- 
fendant applied for attachment of 
Schs. A and B properties and on 9th 
April 1916 the properties were attached. 
Before the sale of the attached proper- 
ties. the plaintiff was born on 5th August 
1916, and he was not specifically brought 
on the record as representative of his 
father. It is one of the disputed ques- 
tions in the case, to which we shall 
have to refer later, whether the widow 
Seetaramamma continued on the record 
in the execution proceedings. On 4th 
November 1916 the properties were sold, 
and the sale was confirmed on 4th De- 
cember 1916, and the sale certificate was 
issued on 2nd February 1917. Defen- 
dant 5 got possession of Schs. A and B 
properties on 26th February 1917, and 
later on portions of those properties 
were sold to the various appellants under 
different deeds. 

The plaintiff’s contention is that the 
sale of these properties 'is not binding 
on him because his interests were not 
represented by the widow and that he 
himself was not represented as a party. 
For these reasons he says that the sale 
is a nullity. He has also taken the 
ground that the adjustment pleaded is 
true and that the proceedings were 
carried on by defendant 5 with the 
knowledge that there was such an ad. 
justment and that therefore the proceed- 
ings were fraudulent. In reply, the ap- 
pellants contend that defendant 1 was 
admittedly on the record in the execu- 
tion proceedings and was competent to 
represent the interests of the minor 
plaintiff, that even if he was not com- 
petent, the wddow Seetaramamma con- 
tinued to be on the record after receiv- 
ing notice of the execution proceedings 
and was therefore competent to repre- 
sent the interests of the minor; and that 
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no case of fraud with regard to the ad- 
justment has been made out. There are 
three points therefore for determination: 
1. Whether defendant 1 sufficiently re- 
presented the interests of the minor; 

\\ nether notice of execution proceed- 
ings had gone to Seetaramamma and if 
so, whether she could represent the in- 
terests of the minor; and 3. Whether 
the proceedings were vitiated by the 
fraud a,Ueged by the plaintiff. We will 

eal with each of these questions sepa- 
ratelv. 

question we are of opinion 
that detondant 1 could not in law suffi- 
ciently represent the interests of the 
minor. The reason is this; The decree 
that was being executed was not one 
which was obtained against the joint 
family manager nor was it directed 
against the joint family property. That 
decree was obtained against the father 
of the plaintiff and defendant 1 as tres- 
passers and not as persons representing 

properties of the joint family. In these 
cmcumstances the decisions relied on by 
the learned counsel for the appellants in 

ChZ V. Bamanathan 

CheUtar, A.I.B. 1929 Mad. 275, Soorayya 

•'be other 

alhea decisions do not apply to'the case, 
lue next question is whether the 
. f. J®®‘a'»’«'iuamma, the mother of the 
am 1 , ad notice of the execution 
proceedings. The learned Judge holds 
that she had no notice and therefore the 
proceedings are not binding on'the plain- 
titi The evidence on this point con- 
sists o. the proceedings taken by defen- 
dant 5 to transfer the e.xecution of the 
decree to the Bezwada Court and of the 

witnesses, viz 
plaintiff 3 maternal uncle (P. W l) the 

widow (P. W. 3), defendant 1 (d! W 1) 

L r 2)- According 

to R, 138 of the Civil Rules of Practice 

when an application for transmission of 

a decree to another Courtffor execution is 

given’ira*U application shall be 

R. 22, Civil P c" 

tion for exeeuti'A.f°-^^°® applica- 

R. 22 savs thafwherl'an 
execution is made against 

piesentative of the party to the decree 
hen notice shall be issued to the person 

against whom execution is applied for 

^ei;efoi-ejve_^uj^in, considering the 


with the pre- 

fcransmissioa 


1. AIR 1919 Mad 16=52 rc 60^ 


evidence in the case start 
sumption that when the 

, uuo Ut o/uoiii l&aiULl 

application was made, notice would have 
gone to the widow Seetaramamma, her 
husband having died prior to that ap- 
plication. S. 50, Civil P. C., says that 
when a judgment. debtor dies before the 
decree has been fully satis6ed, the 
10 der of the decree may apply to the 
Court which passed it to execute the 
same against the legal representative of 
the deceased. Such an application 

would in the ordinary course have been 
made in this case. Therefore we start 
with the presumption that Seetaram- 
amma was brought on the record on the 

death of her husband and notice of the 

application was sent to her. (After 
'-.umining the evidence both docu- 

whei‘'7g''°‘l°''u ’ ‘"‘sl^ordship held that 

dipd Jiusband of Seetaramamma 

died, she was brought on the record as 
his legal representative and she con- 
tinued to remain on the record through 
out alter receiving notice of execution 

proceedings and that the learned Judge’s 
finding that Seetaramamma had not re- 
ceived notice cannot be upheld, and 
proceeded). Assuming that Seetara- 
mamma had notice, can it be said 
that her representation of the plaintiff’s 
interests was competent and that the 
sale therefore cannot be called into 
question even though the plaintiff him- 
self was not brought on the record ? If 

’^esard to notice is cor- 
tbafc if there was anything to be done 

on behalf of the interests of the minor 

or of themselves, they would have taken 
^ y . Baghava Rao that strictly speak 

mg .a legal guardian should have ^etn 

appointed for the minor. Now if a 

appointed, in all 
likelihood that guardian would have been 

either the mother or defendant ] it 

has been pointed out by their Lora. M ns 

qlw 77 Bi^^essurLail 

Sahoo V. Luchmessur Singh (2) that • 

at t7 proceedings the Court will’lool- 

at the substance of the transaction, and will n7 
be disposed to set'aside an o-xecution 7,^ ’ 
technical grounds when they find it '®®re 

In this case we have no dnnKf- fi 
the execution proceedings were in sub 

<1S79) 6 I A 233(pljh ^ 
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presentation to be made on behalf of the 
minor, such representation would have 
been made by his mother or by defen- 
dant 1. As we have said, if the minor 
had been made a party to the execution 
proceedings, he would have appeared by 
his mother as guardian, and there is no 
reason to suppose that anything would 
have been done differently in the execu- 
tion proceedings if she had been des- 
cribed as his guardian instead of her 
being there as the representative of his 
estate. In this connexion our attention 
was drawn to the decision \n DiTjji v, 
Samhhu (3). No doubt that case is 'dis- 
tinguishable from the present case, hav- 
ing regard to the fact that the widow 
herself was sued in that suit; but that 
distinction does not make any differ 
ence having regard to our opinion that 
the execution proceedings were substan- 
tially right. That being our finding we 
cannot givo effect to the merely techni- 
cal objection that is now urged to in. 
validate the execution proceedings. We 
^•herefore hold that the representation 
by the widow was sufiicient in this case 
to make the proceedings binding on the 
plaintiff. 

The last question is whether the pro- 
ceedings were vitiated on acjount of the 
alleged fraud. The evidence vith regard 
to fraud is not very full. ft may be for 
this reason, viz , that fraud as a dis 
tinct ground o. attack was not alleged in 
the plaint, nor was a specific issue raised 
about it. As already stated, the allega- 
tion of fraud was made with regard to 
the adjustment wnich was alleged to 
have taken place between defendant 5 
and the plaintiff’s father and defendant 
1 that he would not execute the decree 
for mesne profits and costs. (After exa- 
mining the evidence, his Lordship held 
that the fruid was not made out and 
concluded). These being our findings 
it follows that the plaintiff is not 
entitled to succeed in the suit for 
the recovery of a half share of the pro- 
perty. We therefore set aside the deci 
sion of the lower Court and dismiss the 
plaintiff’s suit, but in the circumstances 
direct each party to bear his cosrs in 
this Court. The memorandum of objec- 
tions is dismissed. 

P.H.S./iv.s. Appeal allowed, 

~3. (PJOb) 2Fr3om~135=rBoiirLTi~^7. 
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CURGENVEN, J. 

Thayammal — Defendant — Appellant. 

V. 

Sankaranarayana Pillai and another 

Plaintiffs — Respondents. 

Second Appeal No. 137 of 1929, Deci- 
ded on 14th December 1932, against de- 
cree of Sub-Jud*e, Tuticorin. 

(a) Hindu Law — Debt — Partition suit by 
son - (Vlortgage executed by father chal- 
lenged — Mortgagee relying as to binding 
character of mortgage on actual application 
of money for purpose binding on son — He 
cannot, on failure to prove this, raise plea 
that he made inquiries. 

Where in a par itiou suit, a sou challenges a 
mortgage executed by his father and the mort- 
gagee relies only on the actual application of the 
money for purposes binding on the- son but fails 
to prove it, he cannot subsequently raise the 
plea that ho is not bound to prove the actual 
application but only to make due inquiries as to 
existence of necessity : AIR 1927 P C 37, Ref. 

CP 8^7 C l; 21 

(b) Hindu Law — Partition — Partition suit 
by son — Mortgage executed by father — Mort- 
gagee putting forward claim only as mort- 
gagee and not as simple debtor — Part of 
mortgage- debt not proved to be binding on 
son — Mortgagee cannot in second appeal ask 
Court to make provision for such debt in 
partition decree, 

Where in a suit for partition by a son, a mort- 
gage execute! by the father is challenged and 
the mortgagee puts forward his claim only as 
mortgagee, but uotiu a subsidiary capacity hs a 
simple debtor, but fails to prove that a portion of 
the mortgage-debt is binding on the son, ho can- 
n t at the time of second appral, ask the Court 
to make provision for such debt in the partition 
decree; for a necessary condition tor including a 
debt in the decree is th ht it should not be illegal 
or immoral and such pra>er )ijvolves trial on 
this que>tion of fact AIR I9c2 P C 182 Rel mi 

CP 837 C 2] 

T. M, Krishnaswami Iyer — for Appel- 
lant. 

T. L. Venkatarama Ayyar — for Rea- 

poQtl'^nbs. 

Judgment. — The plaintiff sued his 
father, defendant 1, for partition and 
the poinc arose for decision whether a 
morti^age bond. Ex. 7, executed by the 
father on 29ch July 1922 for Rs. 1,000 
to defendant 6 was for valid considera- 
tion which was binding upon the son. 
Both the lower Courts have fouud that 
the money was actually paid hut they 
differed with regard to the question of 
its binding character so far as the excess 
over Rs. 108-5-0 is concerned, this sum 
having admittedly been devoted to the 
disch»rge of prior debts. Out of the 
balance of Rs 891-11-0 the learned Dis- 
trict Munsif has found that a sum oi 
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rather less than Es. 400 was spent by 
defendant 1 upon constructiog a house a 
purpose bindjng upon the plaintiff. He 

has analysed such evidence as there is 

regard to the amount so spent and 
evi entiy found it very inconclusive, 
because he concludes by saying that 
a in„ a very lenient vdew it may be 
uiat the expenses of restoration and 
mprovement of the house together with 
o money spent in discharge of prior 
deots mignt have amounted to Rs. 500. 

en this finding came up for consi- 
deration on appeal the learned Subordi- 
nate Judge expressed the view that the 

ha^,f lower Court was 
purely upon a surmise and that it 

as incumbent upon the mortgagee to 

prove that defendant Idid build a house 

and how much exactly he had spent in 

^ think, is incontestably 

ord the learned Sub- 

odioHte. Judges discussion of the evi- 

DoinTa criticised on one or two 

S Vh criticisms 

cihriTTr u really is no evidence fco 

this ofd'^ devoted to 

shL that has been 

1 ,i; A about that time defendant 

it arnl r building, but whether 

exisfcina^h^*^ improving an already 

existing house or to more than that is 

much'irr*'; how 

mni-f money received under the 

sage was spent in the operation I 
annot therefore say that the lower ap- 
pellate Court IS wrong in describing the 
D,.lnol oo„cl„io„„ . 

jh.eh ,. o.ly ..oibe, 

carta, ,ty. the minimum sum as Lvbg 
been so expended. In these circum® 
stances, I can find no iuetificatioQ in 

ro°n f°‘’/isturbing the finding 

Kt appellate 

It is then urged on the authority of 

oaoee ‘hat if the mort- 

bourd inquiry, she was not 

tre°l,‘%r““oV.y. %Tr' 

?aTs^d ^^Tbe a pleaTad be^n 

ihfl ■ here is indeed a statement by 

1 w?T ® husband that defendant 

1_ w anted to^Jmild a house with the 
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money bur the quest'on of any real in 
quiry being made as to hovv much wa 
letjuiied has not been investigated b\ 

>ara 7 "®'^ is plain from 

defendant 6 staked her case upon prov 
„ the actual application of the loan. 
IS plea accordingly cinnot be raised 
o vv. A further point is taken that even 

nn proved to be binding 

upon the plaintiff, provision should bl 

made m the partition decree for the pas. 

s^ris^i the footing thatj 

son IS liable for his father's debt. Re. 

erence is made to the Full Bench case 

yenkureddi v. Venkureddi (2) in which 

this principle has been given expression 

credit ^ 'hccase that where 

creditors put forward their debts for the 
purpose Courts should provide in the 

t?' ‘^■®'=harge before arrang- 

in for the partition of the net assets. 

In tois case however no sucn applica-i 

mortft ° Court was made and the 
mort .agee contented herself wiih put 

ting forward her. claim in-that capactt 
of a simple debtor. 

The question is whether I ought to 

throm-^'^-^ now in order^ tilt 

othL- ?id g rectified. The 

Pri^v P i“® to a recent 

V L, / V i’^Bena,esBank. Ltd. 

but thl'l i-“i’n appellate stage 
en err J '^“bic.al Committee refused to 

invnl'^^^^ Courts below and might 

same objection exists in the present ca«e 

debtin fh including the 

debt in the decree is that it should not 

have been contracted for an illegal 01 
mmoral purpose, and there is no^ques 

tion that that point would have to be 
tried before the decree could be mndified 

fIiII Ben^“h ‘J® “'^P^llant desires The 

Noven Lr i92r 

. "‘®®r 1926, and must have hcBn 
available early in 1097 it • » ®^ 

the decree in tV:" ‘hat 

cember 1926 but 7h. ^ b)e- 

presented by the rlainPff*^*’®^* 
her 1927 Tho ^ ntiff until Septem. 

536 (P B). “* 

=5^4 ^ ° X A 300 
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therefore have taken steps to bring this 
matter to the notice of the Court in that 
appeal. Apart from that the Full Bench 
only aflirmed a rule of lav7 which was 
common knowledge before and will be 
found set forth in Mayne’s Hindu Law. 
I cannot therefore find any sufficient 
excuse for the matter being only brought 
up in second appeal and inasmuch as 
the appellate decree is not open to ob- 
jection on the score of any illegality I 
cannot set it aside in second appeal on 
this ground. The second appeal is dis- 
missed with costs of respondent 1. 
p.R.S./k.S. Appeal dismissed. 


A. I. R, 1933 Madras 838 

Curgenven, J. 

S. Bama Ayyar — Appellant. 

V. 

Bamachandran and others — Bespon- 
dents. 

Appeal No. 164 of 1928, Decided on 22nd 
November 1932, against order of Dist. 
Judge, Calicut, D/- 4th February 1928. 

(a) Civil P. C. (1908), O. 21, R. 9b-Scope. 

Whpro there is no irregularity or fraud in the 

actual conduct of the sale, the case does not fall 
under O. 21, R. 90. LP 833 C 2] 

(b) Civil P. .C. (1908), S. 100 and O. 21, 
R. 90 — Case falling under O. 21, R. 90 — No 
second appeal lies. 

In a case falling under O. 21, R. 90 no second 
appeal lies to the High Court. LP838 C 21 

(c) Execution Sale — Purchase of properly 
in suit by puisne mortgagee subject to de- 
cree to enforce prior mortgage — No irregu- 
larity arises by not impleading ' purchaser in 
execution of mortgage decree — Civil P. C. 
(1908), S. 47. 

Whore a person purchases a property in a suit 
by a puisne mortgagee subject to a decree passed 
to enforce a prior mortgage, the purchaser is sub- 
ject to doctrine of lis pendens and no irregularity 
occurs by not impleading him in execution-sale 
proceedings of the mortgage decree. [P 838 0 2] 

(d) Civil P. C. (1908), S. 47 — Purchase of 
property subject to mortgage decree — Agree- 
ment between purchaser and decree-holder 
not to bring properly to sale — Sale held in 
breach of agreement by decree-holder chal- 
lenged by purchaser — Matter does not come 
under S. 47. 

A purchaser of property subject to a mortgage 
decree entered into an agreement out of Court 
with the decree-holder not to bring the property 
to sale and that he would pay the decree amount. 
But the docroe* holder brought the property to 
sale without impleading the purchaser and the 
latter challenged the sale : 

HfUl : that the matter did not come within 
the terms of S. 47, even though it may bo open to 
the purchaser to proceed against the decree- 
holder for broioh of an out of Court agreement : 
Ain 1929 Cal 374 (FB), Rcl on. [P 839 C 1] 


T. S. Anantaraman — for Appellant. 

P. S. Narayanaswami Ayyar and P. 

S, Bamachandra Ayyar — for Bespon- 
dents. 

Judgment . — In a suit, O. S. No. 241 of 
1918, by a puisne mortgagee, the appel- 
lant bought the property subject to a 
decree (O. S. No. 322 of 1917) passed to 
enforce the prior mortgage. Subsequently 
the holders of this latter decree brought 
the property to sale without impleading 
the appellant and bought it themselves. 
The appellant, who had paid Bs. 1,050 
for the equity of redemption at .his sale, 
was thus left without any title to the 
property. He has instituted proceedings 

in execution in O. S. No. 322 of 1917 
with the object of having the sale under 
that decree set aside, but he has failed 
in both the lower Courts. 

It is conceded before me that the case 
does not fall under O. 21, B. 90, Civil 
P. C., because there was no irregularityj 
or fraud in the actual conduct of the 
sale. Indeed if it had fallen under that 
rule, no second appeal would lie to this 
Court. Taking it as a case under S. 47 
we must, in the first place, consider what 
the position is which the appellant occu- 
pies in that suit. The action proceeded 
both to preliminary and final decrees and 
though the second mortgagee, from whom 
he derived title, was a party, he himself 
was not impleaded. It is stated that 
some time before tbe sale was held the 
decree. holders applied to have him im- 
pleaded and that tbe application was re* 
fused. The order is not produced ; but it 
was certainly discretionary to the Court 
so to refuse it. The appellant accordingly 
is in no bettor position than any person 
who, after a decree has been passed against 
a certain property, takes a conveyance 
from the judgment-debtor of that pro- 
perty. He is subject to the doctrine of 
lis pendens and takes upon himself every 
liability which the decree attaches to 
the property. Speaking generally there- 
fore it cannot bs contended that anyl 
irregularity arose out of the failure to 
implead the appellant after the suit pro- 
per bad terminated and before the pro- 
perty was sold in execution of the mort- 
gage decree. 

There is however a further aspect to 
the case. It appears that after the ap- 
pellant had made his purchase he ap- 
proached the decree-holders in 0, S. 
No. 322 of 1917 through their mother, 
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Walsh, J. 

(Parjidi) Gunnam Naidu- 
Petitioaer. 


jfchey being minors, and expressed his 
WillmgQess to pay off the decree. For 
jtnis purpose security would have to be 
jgiven and the mother seems to have ex- 

jpressed her willingness to comply with 

IS suggestion and not to bring the pro- 
perty to sale. The learned District Judge 
has accepted this agreement as true and 
jupon It the appellant’s learned advocate 
has sought to make out a case of fraud 
invalidating the proceedings in exeou- 
ion. Whatever remedy the appellant 
,'nay have upon this ground, I am quite' 
.clear that it cannot be by setting aside 
jthe execution proceedings. The agree- 
ment amounted to acceptance of a pro- 
posal to adjust the decree, and even had 
lb been carried out, O. 21, R. 2, Civil 
i". U, would have prevented such action, 
unless it had been certified to the Court, 
trom affecting the course of execution. A 
somewhat similar case was dealt with by 
a hull Bench of the Calcutta High Court 
in Lakshmanaohandra Naskar v. Bam. 

as Mandal (l). It was a case of an 
[aueged adjustment of the decree and the 
aearned Judges expressed the view that 
0 defendant; could obtain no relief 

could bring a suit for damages for the 

decree- holder’s breach of contract or for 
recovery of the money paid under the 
adjustment ; they were not questions of 
execution of the decree nor were they 
proper to be raised in a Court whose 
duty is confined to executing the decree; 
they might, in some wide sense, be ques- 
tions relating to the discharge or satis- 
action of the decree,” but they were not 

»a'.d i° “‘“•"'■■■'is " 

Similarly in the present case it may 
be that the appellant could have pro- 
ceeded against the decree-holders or 
their mother on the footing that breach 
had been committed of an out-of-Court 
jagreetnent not to bring the property to 
sa e, ut the matter is not one which 

can properly be brought within the terms 

?ith tl' I agree accordingly 

rnd^i«® of the Court below 

of refn .i®® Second appeal with costs 

Of respondents 1 and 2. 


Plaintiff — 


V. 


others — De. 


p.r.s./ks. 


Appeal dismissed* 
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Kt(.na Chendri Naidu and 

fendants— Opposite Parties. 

Civil Revn. Petn. No. 370 of 1932 De- 
cided on 14th December 1932 from 

iSf - D/- 

tach and proceed against whole of joint pro- 
to sL^’t."''"" 

A creditor against the father of a joint Hindu 
family for a debt contracted by the father per“ 

whole of proceed .against the 

bio c ^ joint family property, even though 
his sons are not parties to the suit; and their in- 

they prove 

fp'ri illegal or immoral; 3 CnfigS 

^ , LP 840 0 1, 21 

P. Jagannadha Das— tor Petitioner. 

D Suryanarayana — for Opposite 
i^arfcies. 

_ Judgment— Tho facts of this case are 
simple. The petitioner filed a suit, 0. S. 
No. 140 of 1921, on a pronote against the 
counter-petitioners, defendants 2 and 3 
who are father and son respectively 
and attached before judgment their pro’ 

attachment was 
on 18th February 1931. On the same 

day the first; couufcer- petitioner had ob- 
tamed a sale deed from the defendants 
and ho came forward with a claim peti- 
tion. The District Munsif found that 
the execution of the sale deed was sus- 
picious and that on the date of tho 
attachment the defendants continued to 
have possession of the property He 
however dismissed the claim only as 
regards two. fifths of the property be- 
cause the sale deed which was taken 
from the two defendants also purported 
to be executed by three other minor 
sons. The petitioner contended in tho 
proceedings that these three minors 
were illegitirnate sons. But this point 
was found against him. In revision it 
is objected that the order is wron« on 
the ground that under O 21 rT 
Civil P. C 1903. the defendants having 
been found to be m possession, the claim 

tha^fh^ disallowed in toto; 

that the Court was wrong in thinking 

that what was attached was only the 

Srtl '^ffeodants 1 and 2 and that 
the three other sons would not also be 
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liable in execution for the decree against 
their father. I think all these conten- 
tions are sound. There is no doubt that 
the attachment of the whole property 
was asked for on the ground that it was 
in possession of the d^^fendants in that 
suit. In any case, if the share of the 
three other sons was not attached, then 
they have no locus standi to anpear at 
all before the Court. In Mulla’s Hindu 
Law at S. 294, it is laid down that 

“where the father has contracted a debt for his 
own personal benefit the creditor may obtain a 
money decree against the father alone and may 
enforce the' decree by attachment and sale of the 
enti re coparcen try property including the son’s 
interest t*^erein. The sons though not parties 
to the suit are bound by the sale by reason of 
their pious duty to pay their father’s debt and 
they cannot recover their share of the property 
unless they prove (and the burden lies upon 
thorn to prove) that the debt was contracted by 
the father for an immoral or illegal purpose “ 

Id Sir H. S. Gour’s The Hindu Code 
para. 155, ifc is said, 

“in a suit by the son for the recovery of copar- 
cenary property sold in execution of a decree 
against the father the son is bound to prove that 
the debt f r which the decree was passed is not 
binding up^n him and that the purchaser had 
notice there *f.’’ 

For the counter-petitioner Deendyal 
Lai V. Jugrleep Narain Smgh (L, at 
pp. 250 and 251 (of 4 I A), was relied 
upon. That case has been referred to by 
Mayno in his Hindu Law, Edn. 9, at 
p. 426. In para 3l6 he says, 

“some of the cases” (which he quotes) were 
for some time taken by the Courts in India 
as to a certain extent overruling M uddun 
ThaJennr v Kantno Ttal (2) and as laying down 
a general principle that where a decree has been 
obtained against a father on a mere money debt 
it could not bo executed so as to bind the rights 
of the sons utiless they were parties to the decree. 
It is abundantly clear however that the Judicial 
Committee did not intend to overrule that deci- 
sion. It was never referred to from the beginning 
to the end of DcendanaVs decision (1). It never 
seems to have occurrei to anyone that it had 
any bearing upon the decision. Both the original 
Court and the High Court had accepted as an 
undisputed fact that the judgment-creditor chose, 
for reasons of his own, to sell only the right, 
title an i interest of the father Tne Privy Coun- 
cil adopted this finding and acted upon it.” 

It is clear in this case that, whether 
jhe knew of the existence of the minor 
sons or not, the petitioner-plaintilT asked 
for an attachment of the whole family 
property as being in the possession of 
lefendants I and 2, and on the authori- 
ses ho waq onfdhled to attach and pro- 

1. (1H77) :i Cal 198=1 I A 247=3 Sulher ‘108= 
8 Sar 730 (PC). 

2. (1874) 1 1 A 821 (PC). 


ceed against that property. The sale to|f 
the vendee having been set aside thej 
claim should have been dismissed en- 
tirely. The revision petition is there- 
fore allowed with costs and the attach 
ment of the whole property confirmed- « 

I see no merits in the memo of cross-ob- 
jections which is dismissed with costs. 

p.R.S./k.S. Petition alloxoed. 

I. R. 1933 Madras 840. 

Gubgenven, j. 

Pamasxoamy Naicken — Complainant 
Petitioner. ^ 

• v. 

Dandakaran and others — Accused 
Opposite Parties. 

Criminal Revn. Case No. 688 of 1932, 
and Criminal Revn. Petn. No. 643 of 
1932, Decided on 16th November 1932,. 
against order of Sass. Judge, North 

r ^ o ti 

(a) Penal Code (1860), S. 379 -Properly 
not belonging to judgment-debtor attached 
and handed over to other persons on giving 
security — Real owner rescuing properly from- 
such persons is not guilty of theft —Obiter. 

Obiter . — Where property which doe> not be- 
long to the judgment-debtor is attached and 
handed over to other persons on giving security, 
the real owner of such property, who rescues it 
from such per-on^, is not guilty of theft: Thomas 
Knight, 11903) 1 Cr App 136, Rel. on.; Af R 1926 
All 832, Ref. [P 841 C ll 

(b) Penal Code (1860), S. 378- Rescue of 
attached property — Action should not be 
left to be taken by private complainant.^ 

Where property attached is rescued, it is the 
business of those who are responsible for the- 
administration of justice to take action where 
necessary, and not to leave it to a private com- 
plainant. LP 841 0 2] 

A Gopalasxvamxy — for Petitioner. 

A. Visxvaxiatha Axjyar and S. Vepa 
for Opposite Parties. 

Public Prosecutor — for the Crown. 

Order. — In this case a conviction of 
theft was based upon the rescue by the- 
respondents of certain bufifaloes which 
had been attached*under a decree by an 
amin and had been handed over to two- 
psrsons on their furnishing security. 
The conviction has been set aside and 
the respondents acquitted by the learn- 
ed Sessions Judge and this is a revision- 
petition against the acquittal. 

The first question which it raises is 
whether in the circumstances the res- 
pondents’ act in rescuing the buffaloes 
amounted to theft. It may very well be 
that they committed an unlawful act in 
taking them out of the custody of the 
sureties, hut it does not seem to me ne- 



1933 


A. Eamakna V. Empeeoe (Curgenveo, J.) 


cessarily to follow that that unlawful 
act was in the nature of theft. The 
finding of the lower appellate Court, 
though it is expressed in somewhat in- 
definite terms, ap[)ears to be that the 
respondents actually owned the cattle 
■which were attached and that they did 
uot belong to the judgment-debtor. 
Suchacaseof course d i fl ers en • irely from 
one in which the property attached is 
rescued either by the judgment debtor 
or by somebody on his behalf. I have 
been referred to Emperor v. Kamla Pat 
(1; for support of the proposition that 
In all cases of rescue from lawful cus- 
tody (that particular case was from the 
possession of a receiver in insolvency) it 
must be held that theft is committed. 

ut I do not find that the question of 
the presence of the element of dis- 
honesty has been very explicitly dis- 
cussed by the learned Judges. Mu- 

J , does not appear to allude to it 
and only points out that it is not in ac- 
cordance with public policy to allow 
persons in the position of receivers, etc., 
o e dispossessed of property except by 
due process of law; and Sulaiman. J,, 
contents himself with the view that any 
person who takes possession of such pro- 

be guilty under 
• • , if he knew that the property had 

een attached and was therefore neces- 
sarily acting dishonestly. 

The learned Public Prosecutor has 
shown me an English case: Thomas 
Knight (2), where this particular point 
o t e ownership of the property attach- 
ed was considered and it was held that 
w ere the property of which execution 
had been taken belonged to the person 
who had rescued it and not to the judg. 
ment-debtor, he could not be found 
guilty of larceny; and, contrariwise 
that only if the execution had been 
issued against the goods of that person 
could he have been held so guilty. This 
sesins to tne to express a very reasonable 
position though I do not think it is 
really necessary to reach a definite deci. 

TO ^ point here, because even 

were the act technically theft, I have not 

o? acquittal in this 

case ou„ht on general grounds to be 

evisod. The petition is presented by 

an agen t of the decree- holder, and al- 
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though it is quite rightly urged upon me 
thab it is against public policy bo allow 
such lescues to take place, I cannot but 
think tliab it is the business of those 
who are responsible for the administm 
tion cf justice to take action where ne- 
cessary and not to leave it to a private 

complainant. And if the buffaloes reallyi 
did belong to the responden ts 1 am clear 
t lat the case is not a fit one to exercise* 
the powers of revision. I therefore dis 
miss the petition. 

P.E.S./e.s. Petition dismissed. 


1. AIR 1926 All 382=95 I C ^40=27^7r T 

860=48 All 369. Cr L J 

2. .(1908) 1 Cr App 186. 


A. I. R. 1933 Madras 841 

CUEGENVEN, J. 

A. Pamanna Accused — Petitioner, 

V. 

Emperor— Party. 

Criminal Revn. Case No. 624 and Cri. 
minal Revn. Retn. No. 579 of 1932 
-Llecided on 17th November 1932, from* 

Magistrate, Ellore, 

I)/- 9tli August 1932. 

Criminal P. C. (1898), S 350 (l)-Magis- 
tral- who rramed chai ge after hearing prose- 
cut.on wit. esses transferred-His successor 
cannot Ignore charge but accused has right 

crifed ‘ J witnesses re- 

called or reheard. 

a Hj,gi3trate, who has framed a charge 
after hearing prosecutioa witnesses, is trans- 

tr/pVt' ifc IS not open 10 his succes.sor to ignore 
the charge; he must proceed with the case on the 

But the charge has already teen framed, 

^ut the accused are entitled under S .960 to 

_ LP 841 C 2; P 842 C 1] 

oati/anarayana— for i’etitioner. 

Public Prosecutor— for the Giown." 

Order.— I have not been shown that 
the learned Subdivisional Magistrate was 
wrong in refusing a further opportunity 
to the accused to cross examine the pro. 
secution witnesses. His predeossor bad' 
heard the prosecution case and framed 
a charge before he was transferred. As 
has been held in Sriramulu v. Veerasa-^ 
lingam (l) it is not in such circum 
stances open to the sec md Magistrate] 
to Ignore tbe charge. He must proceed 
with the c’se on the footing that the 
charge has already been framed. The 
right of the accused then is to ha found 
10 proviso (a) to S. 350 (,), Criminal 

^-'^richf ? loosely described' 

tL ^ ^ de novo trial, but all that 
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demand thafc the wifcnesses or any of 
them be resummoned and reheard .When 
a cliarge has already been framed, this, 
as Ayling, J., remarks, makes the Magis- 
trate’s position practically the same as 
that of his predecessor would have been 
if, after framing a charge, he had heard 
further cross-examination of the prosecu- 
tion witnesses under S. 256 (l). Ib fol- 
lows that, if the second Magistrate is not 
to frame a fresh charge but to act upon 
the charge already framed, no occasion 
can arise for any cross-examination after 
the framing of the charge, and in fact 
the reasons for allowing such further 
cross-examination cannot in the circum- 
stances exist. The accused are entitled 
under S. 350 to have any of the witnesses 
recalled and reheard, and that is the 
extent of their right. They cannot have 
'them recalled and reheard a second time. 
This criminal revision petition is dis- 
'missed. 

P.r.S./k.S. Petition dismissed. 


A. I. R. 1933 Madras 842 

CURGENVEN, J. 

Nadumogrn Ammu Shetty and others — 
Petitioners. 

V. 

Bapa — Opposite Party. 

Criminal Revn. Case No. 328 of 1932 
•and Criminal Revn. Petn. No. 302 of 
1932, Decided on l6th November 1932, 
against order of Sess. Judge, South 
Kanara. 

Penal Code (1860), Sa. 148, 149 and 326 — 
Unlawful assembly with common object — 
'Substantive offence under S. 326 committed 
in prosecution of common object by some — 
All can be convicted under S. 326 read with 
S. 149, even though no conviction under 
3. 148 is passed. 

Whoro the Court finds that there was an un- 
lawful assembly with a common object and that 
. a substantive offence under S. .326 was com- 
mitted in prosecution of that object by some of 
'the accused, all the accused can be convicted 
•under S. 32G read with S. 119, even though there 
is no conviction under one of the rioting sec- 
tions, such as S. 118. [P 842 C 2] 

B, Lakkappa Rai — for Petitioners. 

M. C. Sridharan — for Opposite Party, 

Public Prosecuto) — for the Grown. 

Order. — It is unnecessary for me to 
•express any opinion here with regard to 
the merits of the learned Sessions 
Judge’s view that the convictions under 
Si. 326 and 118, I. P. C., cannot stand 
together. He has accordingly set aside 
the convictions unler S. lis, and the 
^argu nent no.v ad van col ha fore in a is 


. Bapa (Curgenven, J.) 

that having set aside those convictions 
the constructive liability of those ac- 
cused who were not found guilty of ac- 
tually beating the complainant cannot 
now be visited by a conviction under 
S. 326 read with S. 149, I. P. G. I do 
not think that there is any force in this 
contention. S. 149, I. P. G., only lays 
down that where an offence is com- 
mitted by a member of an unlawful as- 
sembly in prosecution of a common ob- 
ject or such as the members knew to be 
likely to be committed in prosecution of 
that object, every person who at the 
time of the committing of that offence 
is a member of the same assembly is 
guilty of that offence. Accordingly the 
Gourt has only to satisfy itself that there 
was an unlawful assembly with a com- 
mon object and that the substantive 
offence was committed in prosecution of 
that object. It is clear that this con- 
dition can be satisfied without any ac- 
tual conviction under one of the rioting 
sections such as S. 148, and the mere 
fact that the Gourt has thought it neces- 
sary to set aside the convictions under 
S. 148 o-n a technical point and not on a, 
finding that the facts would not warrant 
such a conviction can bo no obstacle tOi 
applying the provisions of S. 149. I| 
think therefore that the convictions of 
accused 4, 5, 8, 9 and 10 under Ss. 326 
and 149 are perfectly legal. The learned 
Sessions Judge having found that there 
was a riot and that the common object 
of the assembly was to cause injuries 
to P. W. 2, and having further found 
that the causing of grievous hurt was a 
probable consequence, those of the ac- 
cused who were members of the as- 
sembly have rightly been convicted 

of it. 

It has been suggested then that the 
facts will not warrant the inference that 
these persons by their presence sutli- 
ciently promoted the common object as 
to make them liable under S. 149. But 
they were not only present, they sur- 
rounded the victim when he was being 
beaten and they kept away other per- 
sons. It c*:in hardly be doubted that 
they thereby furthered the common ob- 
ject of the assembly. The sentences of 
three months’ rigorous imprisonment 
imposed upon them for this conduct are 
certainly not too severe. The crimina 

revision petition is dismissed. 

p.r s./k.S. Petition dismissed. . 
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Madras 843 


V. 


Empero7 — Opposite Party. 

Criminal Eevn. Case No. 925 of 1932 

Tqqo No. 851 of 

1 1 D °° 20th April 1933 

lhl“r» ^59— For affray 

t ere must be two or more persons. 

or mo.-^ under S. 159 there must be two 

fin^nl hi '® “o 

concei^pPl • ^ *0 the second person 

miintoi ^ 1 ’ ^ un<3«r S. 159 cannot be 

maintained. LP 843 C 2] 

anV^I- P- C. (1898). S. 237 - For 

donkf should be no 

<loubt aoout facts. 

donhf'.h^'^f it *? applied there must be no 

pl cable to those facts, [p gis c 2] 

Wblr»®"“ 325 and 160— 

Where accused is prejudiced by not having 

of^oTu^ '^**'®*’ ‘=onstitute ingredient! 

must b?.‘'^ •••*./'»>^i=‘ion of such offence 

S. 537 * os'de — Criminal P. C. (1898), 

Accused who was charged with causing griev- 
ous hurt was acquitted of this charge but was 
convicted under S. 160, I. p. C., without any 

* '^“der that section : ' 

jieca , that accused was prejudiced bv not 

neJeT^^irTin'^ ® constitute the 

Jh!r*i ^ mgrodients of the offence of affray and 
that the conviction must be set aside. 

K V Q • • LP 843 C 2 ; P 844 C 1] 

■tt. K hrtnivasa Ay^jai — for Petitioner. 
J^bltc Prosecutor — for the Crown. 

Order. The accused is charged with 
causing grievous hurt to P. W 1 and 
hurt to P. W. 2. The learned Subdivi- 
sional Magistrate acquitted him of both 
these offences but, without framing any 

fresh charge, found him guilty of affray 
under S 160 T P P -n- • ‘^-nray 

fhof fu- ’ . *, * contended 

that this conviction is illegal both be 

C..S, there U „„ 

such a charge, and secondly because the 
accused could not be convicted on such 

framed®^ afresh charge being 

With regard to the first point the 
prosecution case briefly was that the ac- 

suspected him of breaking an idol and 

and^thret of R W. a 

friends of fb*™ °° ground. Two 

friends of the accused, who have not been 

haiged, assisted the accused and one of 

them beat P. W. 3 with his belt. P. W 2 

came from his house about 20 feet awav 

and separated the accused and P. W 3 


go 
of 
3 


The accused then asked him what right 
le had to separate them, produced an aru- 
val and cut P. W. 2 on the left side of 
e ead. ihe accused then ran away 

^ to obstruct him by 

holding out his hand. The accused then 

cut P. W. 1 on the left shoulder with 
the same aruval and made good his 
escape. On this prosecution evidence I 
agree that there is no material for a con-' 
victmn of affray. Fora charge under 
'-> heie must be two or more persons' 
concerned. There is no finding by the. 
Oourt as to who the second person con-' 
cerne is. The statement which thel 
learned Magistrate makes is rather an 
indefinite one ; I should not be sur- 
prised if there was some sort of general 
street fight.” Moreover as to disturbing 

the public peace the learned Magistrate 
finds that : 

there IS some discrepanev as to the number of 

whrt®si" ^°H°‘'®‘^‘®n the spot and exactly at 
hat stage they collected.” 

He is correct, no doubt, in not at- 
taching much importance to this with 
regard to^ the charge of hurt, it is a 
matter of importance if the offence is 
one under S. 159 as to how the public 
peace was disturbed. On the second 
point I consider the objection is good 
al^so. Begu v. Emperor (1) is quoted by 
the learned Public Prosecutor where live 
persons were charged with murder and 

two ol them were convicted of murder 
and three with disposing of the body, an 

offence under S. 201 . Their Lordships 

of the Privy Council held that this latter 
conviction was not illegal because no 
separate charge was framed. There is 

^ connexion between murder 
and the disposing of the body. More- 
over It has been laid down in Meher 
onetkh v. Emperor (2), that if S. 237 ia 
o be applied there must be no doubt 
about the facts, but only about the law 
applicable to those facts. The learned! 

anything in Begu v. 
opposed to this. They sav 

charged°with°it!'!o thir he ifnoTV^' 3 

the mere absence of a specific char4''^^'f lase 
no prejudice is met by S. 537, Criminal P C - 

Prosecutor" thlf tR learned Public 

V^!^^^l^i4^^1!^nviction can be 


ie25ircl35=8FTr^-3=P 

Lah 226 (PC). ^ ^ ^ ^ ^ 191^6 

2. AIR 1931 Cal 4l4 — iqqi n n 

251=32 Or L J 89^=59 Cal' I G 
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upheld because there wag no prejulica 
in this case. I am unable to agree. Be- 
fore bt^ing convicted of an atfray tho ac- 
cused should have had clear notice as to 
tlie person or persons with whom he was 
hgljbing, that the place was a public 
place and that the public peace was dis- 
burhed. On all these points he might 
have adduced defence evidence if a cor- 
rect charge had been framed against 
him, and it cannot, in my opinion, be said 
that he was nob prejudiced by not having 
notice of these facts which constitute 
the necessary ingredients of the offence. 
In the result the conviction must be set 
aside, and I consider it unnecessary to 
order a re trial. The accused is therefore 
acquitted. The fine if paid will be re- 
funded . 

P.R S /k.S. Con viction set aside, 

A. 1 R. iy33 Madras 844 

Walsh. J. 

{V alluri) Suryaprakasa Bao — Ap- 

pellant. 

V. 

Bhamidipati Venkata Diksliitalu and 
anoiktiT — Hespondents. 

Appeal No. 2 of 1929, Decided on Ist 
December 1932, against order of Dist. 
Judge, Jiajahmuodry, D/- 26th March 
1928. 

(a) Equity — Specific contract between par- 
ties — Principle of equity can still be applied, 
if what subsequently occurs is contemplated 
by neither side. 

Even though the matter between the parties 
has been reduced to a specific contract, still, if 
what subsequently occurs is neither contem- 
plaled nor provided for, tho principle of equity 
can he applied ; A £ li 1918 P O 129 and A I R 
19d0 Lah 131, Ref. [P 845 G 2] 

(b) Execution — Res judicata — Decision 
against persons in his absence on matter of 
which he had no notice is not binding on him. 

If a Court decides against a person in his 
absence a matter in exution p-titionof which he 
had not been given notice, ho cannot be bound by 
such decision : Case law referred. [P 816 0 1] 

(c) Decree — Execution — Mere fact that 
judgment-debtor does not object to amount 
for which execution is taken at one stage, 
does not bar him from raising the plea in 
subsequent execution proceeding. 

T.'.e im ro fact that the judgment-debtor does 
not at one stage of oxocutioii object that the 
amount for which execution was taken is in 
excess of the decro- itself does not bar him from 
raising the plea in subsequent execution proceed- 
ings: Case law discussed, ' [P 817 0 1, 2] 

C. Rama Bao for Appellant 

G, LakaJimanna and G. Chandrasekara 
Sastri for Hospondents. 

Judgment The respondent in this 
second appeal had filed a suit for specific 


performance against three defendants 
with regard to the execution to him of 
a sale. deed. A compromise decree wa8* 
passed. The main terms of the decree 
were that defendants 1 and 3 should 
execute a sale-deed in favour of the* 
plaintiff, and the said document be filed 
for registration on 30th May 1917, at 
the expense of the defendants, who 
should got it registered, that the plain- 
tiff do pay to the defendants Rupees 
4,570-8-0 settled to be paid before the 
Registrar at the time of registration, 
that the defendants do receive the said 
sum, that a certain kadapa* should be 
cancelled, and the registered sale-deeds 
executed in favour of the husband of 
defendant 1, and that this kadapa and 
certain other documents should be 
handed over to the plaintiff, that as 
defendant 2 did not join with defendants- 
1 and 3 in the execution of this docu- 
ment and had become ex pa»te, and an 
ex parte decree had been passed against 
him, in his place the document should 

be signed by the Court and registered 
“in case the sale-deed cannot be executed and 
filed for the purpose of registration in due t’me, 
thereupon an execution application shall be filed 
in Couit, and sale deed shall be caused to bo 
execuiod,” 

that the plaintiff should be entitled to 
have the costs of such proceedings de- 
ducted from the sale amount, that th& 
plaintiff should pay Rs. 200 in respect of 
past kists due to defendants within twn 
months separately to defendants 1 and 
that the defendants should give up all 
the rest of the kist, that each party 
should bear their own costs, that from 
Fasli 1326 (1916-17) the plaintiff should 
enjoy the suit land with all absolute 
rights, and that, if the plaintiff cannot 
pay the amount before the Registrar on 
the aforesaid due date, that is, on 30th 
May 1917, the defendants should recover 
the amount thenceforward with interest 
at 12 annas per cent per month till the 
amount is paid. 

As defendants 1 and 3 were quarrelling 
among themselves as regards their shares 
of the purchase money, the sale-deed 
was not executed or got ready by the 
defendants on 30th May 1917, and the 
plaintiff having got into possession of 
the land did not trouble himself to 
execute the decree, and get the sale-deed 
execute! by Court. On the other hand 
the defendants tiled E. P. No. 49 of 1917 

in the Temporary Sub-Court of Cooanada, 
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-and after notice the plaintiff appeared 

a vakil and pub in a counter on lyth 
October 1917, in which he said he was 
rea y to pay the money as per the 
decree, but that defendants 1 and 3 were 
attempting to receive all the money 
irom him after themselves executing the 
sale-deed without defendant 2. As the 
■sale. deed was not registered within 
the time allowed the proceedings were 
stopped Next came an E. P. on 5th 
September 1923, as a result of which a 
sale-deed was executed on 17th Decem- 
ber 1921. Another E. P. No 5 of 1921 
was put in on 10th January 1924 but 
apparently dismissed without orders 
The present E P. No. 20 of 1923. was 

put in on 18th January 1926 Defendant 
4, the present appellant, and defenda nt 2 

the'^Po^'f 

f-rr r the plain- 

tm of the proceedings and also direct 
him to deposit into Court the amount 
due to defendants 2 and 4 in respect of 
the sale-deed executed by them in favour 

dLi! Pl;^'“tiff. and deliver the sale- 
deed to the plaintiff. In this petition 

1917 HlYTni 30th May 

1917, till 10th January 1924. The plain. 

tiff was absent and the Court made an 

7 489 /YY- deposit Eupees 

C489-11 6 in ten days and take delivery 

of the sale-deed. In default the property 

in the sale-deed would be put up for 

sale and the amount realised. This 

amount includes the interest, but not 

claimed in the petition. The 

plaintiff paid about Rs. 2,000 under this 

decree, but objected to paying interest 
from 30th May 1917. interest 

It was urged before the learned Sub 
ordinate Judge that the matter was res 

owing to the order in E.P. No 5 

learne^l Subordinate Judoe 

ouod against this contention. He herd 
however that under the decree the 

interest claimed was due. The District 

fSiiA ^^^/i *i.u’ interest was not 
ue under the decree as from 30th Mav 

16ih V awarded only interest from 

respordenrb'V''^^.’ 

respondent had notice that the deed has 

No VrS; 4 1« B “ 

order Tho f appealed against this 
ordei. The first question is from what 

date the interest claimed as under the 

compromise decree is due. I agree with 

the learned District Judge that the 
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reference to interest in the decree con- 
templates It as due from and after the 

‘■’’e amount before 

date,’*^‘ aforesaid due 

cannot possibly mean, in my opinion 
if he cannot pay the amount because 
the defendants have not executed the 
document Under such a construction 
the defendants would be entitled to 
recover the whole amount of the ivir 
chase money and also interest the eon 
without executing any sale-deed. ThaJ 

TueYriYi r '“possible construction, 
iue trial Couru says that the jiliintiff 


thm (o°n\9trYo.otTn7 '“he 

petition the R^rned Subordinatj'Y'ud'oe oYcocY 
therefote he deemed to have be°en uiYble'to 

in the' W-’" meotio'fed 


thaYfY® lower appellate Court 

that there is no warrant for the con 

deposit the money on 30th Mav 1917 
Then the trial Court says: ^ 

Equity alsodemands that plaintilT 
interest, he being in possession aV i , 

the defendants n?t bein. paid the e ® 

for the sale.” ° ^ consideration 

do™ w‘i?h °fh- «ot 

deal w th this plea of equity Jfc j, 
argued for the respondent that as the 
matter is one of specific co.ntraet between 

si!*,r “'"'"■O'"'*" <1. 

would be the'^caao'^if'tho^ ®<|uitv. Tin: 

cifically provided for under the contravt 
But what appears to have happened'is 
that the contracting parties never con 
templated that the plaintiff would not 
proceed to take out execution of the 
compromise decree if defendants 1 an ^3 
defaulted in executing the sale-deed 
The condition under the decree ;= 

stringent that in case the sale deed 
not be executed executinn 

shall be filed in Court and the'^'^ 

shall be executed In - 

has actually occu;red is Jhir 

the principle of eqJitv 

be applicable. There therefore 

.i.v rb« I. .bou(d 
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cases as these where the vendee is in 
possession of the property : vide Bat7ia- 
lal Clmnilal v. Muiiicipal Commissioner^ 
Bombay (1) and A, Tomlinson v. TV. F. 
Harding^ A. I. li, 1930 Lah. 131. I 
would therefore allow the claim for 
interest from 30th May 1917, as the 
plaintiff was in possession of the pro- 
perty. 

Although this renders it not necessary 
to go into the question of res judicata 
1 will say a few words about this. The 
lower appellate Court has stated quite 
clearly in this matter that the notice 
did not convey information that the 
execution application contained a claim 
for interest from 30th May 1917 for 
the sum under controversy. It was at- 
tempted to be argued that no notice 
under O. 21, R. 22 was necessary, be- 
cause there had been a previous E. P., 
viz., E. P. No. 5 of 1924. But as no 
order was passed against the plaintiff 
in this E. P., notice has to issue. A 
notice simply calling on the plaintiff to 
show cause why the decree should not 
be executed, without further details 
would comply with the requirements of 
the section, and when the learned Dis- 
trict Judge says as a fact that the 
notice did not convey information that 
the execution petition claimed inter- 
est from 30th May 1917, it must be 
taken to be a fact. Is has not been 
stated in the memorandum of grounds 
in this second appeal that this is a mis- 
statement of fact. Thereupon on the 
first ground on which the learned Dis- 
trict Judge has negatived the plea of 
res judicata he is, I think, correct. In 
the Full Bench case in Chidambaram 
f^hetty v. Theivanai Ammal (2), it was 
held by their Lordships that want of 
notice renders a point decided in the 
{proceedings of an execution petition in 
the absence of the judgraont-debtor not 
res judicata and the learned Judges 
{referred to Suhramania Ayyar «v. Baja 
'Bajesirara Dorai (3). At pp. 1025 and 
1026 Kamesam, J., says that he entirely 
agrees with the remark made by Sesha- 
giri Ayyar, J., to this effect: 

“One principle seems to be clear, and that is, 
that the party who is sought to be affected by the 
bar of res judicata should^liave an opp ortunit y 

T A 1 R 1918 P C 120=48 I 0 404 = 45 I A 233 
=43 Bom 181 (PC). 

2. A I R 1924 Mad 1=74 I 0 165=46 Mad 
786 (F B). 

3. (1917) 40 Mad 1010=38 I C 627. 


of putting forward his contention against such 
a decision.” 

In the same passage the learned Judge 
repels the argument that in the course 
of the same execution application an 
order made at one stage of it would be 
res judicata at its further stage and 
says: 

“The principle of constructive 'res judicata 
should be very cautiously applied to execution 
application.” 

It has been argued for the appellant 
that this last opinion has been over- 
ruled by the decision of the Privy Coun- 
cil in Hook v. Administrator-Gejieral of 
Bengal (4). In Gadigappa v. Shiddappa 
(5), it is certainly stated that this opin- 
ion is overruled by that case. But it 
has been iiointed out to me that Hook 
V. Administrator-General of Bengal (4), 
referred to decisions given at different 
stages in an administration suit. Sesha- 
giri Ayyar J.’s dictum in the above 
case rests on his argument that execu- 
tion can he taken piecemeal. This dif- 
ferentiates execution proceedings from 
a suit and I am not convinced that Hooh 
V. Administrator -General of Bengal' (4) 
has already overruled his view. At any 
rate, with regard to the first point no 
authority has been quoted to me over- 
ruling one of the essential elements of 
justice, that if a Court decides against 
a person in his absence a matter of 
which he had not been given notice he 
cannot be bound by such decision. On 
this short ground therefore both Courts- 
are, I consider, right as regards theques- 
tion of res judicata. The second reason 
given by the learned District Judge is 
that the dismissal of the application 
had the effect of vacating the prior 
order passed on the same. This is per- 
haps doubtful looking to Periakaruppan 
Cheity v. Chidambaram Thambiran (6). 
One other matter I feel bound to men- 
tion in connexion with the recent deci- 
sion of this Court reported inUlganatha 
V. Algappat A» /. B, T929 Mad. 903, in 
which I delivered' the judgment. We 
followed in that case Kalyan Singh v. 
Jagan Prasad (7). There was one pecu- 
liar feature in that case that* the objec- 
tion to the amount had been actually 
raised by the judgment-debtor a^ de- 
4 AlR i921 P C 11=60 I C 631=48IA1S7= 

48 Cftl 499 (P C), ^ ^ 

5. A I R 1924 Bom 495=83 1 0 155 — 48 Bom 

638. 

6. (1916) 831 0 443. 

7 . (1915) 37 All 589=30 I 0 523. 
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cided by the Court but on an objection 
raised to grant leave to bid at the sale. 
We therefore held that the point as to 
whether anything was still duo under 
the decree was not raised and decided in 
any judicial or appealable order and hence 
that the order passed was not opera- 

judicata. The remarks at 
P. 904, light hand column, were made 
in discussing the order made, on that 
Bpplication. I said; 

this order we have to consider 
hether the matter of anything being due under 

of 'course - whierca:: 

of ^Urse It would clearly be res judicata.” 

ihese remarks must be read in their 

context Later on I have mentioned 

foui matters which have been held as 

res judicata, after service of notice on 

the judgment. debtor. The correctness 

I \ e held that the mere fact that the 
'judgment. debtor did not at one stage 
of execution object that the amount for 

w ich execution was taken as stated in 

^ V-k • • 1 ^ in excess of 

^rom 

Drocfifid- ^® ^ ®T execution 

fc 1^ ^ n Y' * • n convinced 

SiJnJ, Saipan 

(^j.has been 

the sought to show that 

the latter case had not been followed 

n other cases in Allahabad. GMam 

Mahomed Khan v. Karain Das (8) was 

a case decided many years before Zafyaw. 

Stncjh -v. Jagan Prasad (7). In PJml 

Uiandv. Kanhaiya Lai (9) the question 

^^8 ^ue under the 
decree but with regard to the parties from 

whom it was due. The learned Judges 

differed as regards res judicata In 

Kapzir Chand v. Kanhaiya Lai (W) in 

which the matter was referred toa third 

Judge, uo reference was made toKalyan 

^ingh V Jagan Prasad (7). It may 

be mentioned that, in Kalayan Singh 

|v. J-agaw Prasad (7), the fact thJt 

,the judgment-debtor had from time 

thfl'nf certain payments as in 

Si.LT. s r'f 

oun“ am- 

ount claimed under the decree. 

V MlalZ in Ulaganatha 

• A. I. R. 1929 ^iad 90.8 

one has to note v.,hnt am ti 

9. A I R 1922 All 247=35 I C 295—44 ah i -n 

10. A I R 1924 All £4=74 I C 
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things whidi have been held to be res 
judicata. Omission to take exception' 
to the amount erroneously set forth in 
an application for execution of a decree 
wae the point wdtb which Kalyan Srngl 
. Jagan Prasad (/) was concerned, and 
it 18 that with which the present case) 
IS concerned. Dip Prakash v. Bhorc.- 
I) 10 ark a Prasad (U) was on a matter 
which had been expressly brought in 
the execution petition, and so far fror^ 

± rasaa u;, IJanieJ, J. GxnrPQc^^ri m 

opinion that the rulings ’on ?he matter 

of les judicata were not entirely con 
sistent and that he expressed no opinion 
as to the correctness of thqt At 
Bo.i. raj.,,, s«,,H V r.;:."?;;””; 

( ), and Budanv. Damachandru (I 2 ) are 

iZZ fiecree had been ex 

tended beyond the real meaning of It' 

teims without any contest before the 

Court in execution proceedings, zlm 

lied on to prove res judicata, was one, 

where the scope of the decree was de 

ded in execution proceedings after 
contest, and so the matter became res 

judicata whether the decision was a 
ght interpretation of the decree or not 
I have only mentioned this mnHn. i°'' 
cause I consider the judgment in m®* 
ffanalha v. Alagappa, A. I. R, 1929il/a5' 

90o IS clear on the points we deeS- 

and I cannot see that there are remarks 
in it which can be 

Kalyan Sinth v opposed to 

which wp fryfi '*1 Prasad ( 7 ) 

wnicli we followed. In the resulf \ ^ 

appeal is allowed and the decreTof h ® 

first Court will be restnmd l-!u ^ 
throughout. lestoied with costs. 

12. (1SS7) 11 Bom 537 . ^ ^ 83=^8 All ;?01. 

13. (1886) 6 All 269=11 I A qy— /loce^ 

286 (PC) ^ 3^ — (1886) A W N 
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Beilly and Burn, JJ. 


V. 


Defendant 


Ttanganatham Chetty ~ 

Kespondent. 

O. S. Appeal No. 39 of iq<}o -r. • 

on 11 th August 19,3q r decided 
Wallace, J., D/ order of 

C. S. No. 164 of 193a^ 1932. im 



848 Madras ArumuGHA Chetty v. Eanganatham Chetty (Reilly, J.) 1933 


Hindu Law — Partition — Agreement for 
consideration between two co-parceners not 
to exercise right of partition is valid. 

There is no 1 gal obstacle to prevent two co- 
parceners from agieeing for consideration that 
for a certain time or until a certain event or for 
their lives they will not exercise their right to 
divide : Case law referred, [P 860 C 2] 

C, Viraraghava Iyer for T, R, Sun- 
daram — for Appellant. 

K. S, Krisknasroami Iyengar for 
Srinivasa Raghavan and Thyagarajan — 
for Bespondent. 

Reilly, J . — The plaintiff and the de- 
|fendant, his grandson, are the only co- 
Iparceners in a Hindu joint family. 
The plaintiff sues for a declaration 
that a written instrument, Ex. A, 
dwted 25th January 1930 and admit- 
tedly signed by him, is void, and for 
partition of the family property. His 
case in regard to Ex. A appears to be 
Itwofold, first that he can claim a de- 
claration that it is voidable on account 
of fraud and misrepresentation and se- 
condly that he can ignore it as void for 
want of consideration and for another 
reason, which I will mention shortly, 
and that it is therefore no bar to the 
partition w^hich ho claims. Wallace, J., 
who heard the suit, dismissed it ; and 
against that decision the plaintiff ap- 
peals. 

The plaintiff’s story in his plaint is 
that after the death of his only son in 
August 1929, he was not satisfied with 
the behaviour of his grandson, the de- 
fendant, a young man then of about 18 
years ; and that he therefore vvished for 
a partition on the following lii.es : first, 
that provision should be made for four 
of the plaintiff’s daughters by settling 
on each of them a small house from the 
•share that was to be allotted to the 
plaintiff ; secondly, that a house in 
Thambu CheHy Street, and the family 
house in another street, worth together 
Rs. 40,000, should be allotted to the 
plaintiff’s share ; thirdly, that the fa- 
mily business in brass utensils should be 
allotted to the defendant; fourthly, that 
out of the defendant’s share two houses 
worth Rs. 8,000 should be eiven to the 
defendant’s mother; fifthly, that the 
jewels in the possession of the various 
members of the family should be kept 
by those in whose possession they w^ere; 
• and sixthly, that the remaining property 
of the family should be kept undivided. 
The plaintiff goes on in his plaint to al- 


lege that he instructed a clerk, Desika- 
chari, who had long been employed 
in the family business, that that was 
what he wished to be done. Para. 7 of 

the plaint is as follows : 

“ The saii Desikachariar said that the defen- 
dant was agreeable to this coarse and thereupon 
the plaiotirt instructed Desikachariar to have a 
document prepared after considering lawyers to 
carry out th*^ proposals set forth above. In or 
about the la^^t week of January 1930 on a Satur- 
day night after 10 p. m.. the said Desikachariar 
came to the plaintiff along with the defendant 
and on=» Ramaswami Ayyar, represented that 
the documen*' had been prepared in accordance 
with the express intentions of the plaintiff and 
had been approved by a vakil and further in- 
formed the plaintiff that it i-* better to execute 
the document at once On the plaintiff asking 
him to read the document thesaid Desikachariar 
assured the plaintiff that the document con- 
tained the terms mentioned above in para. 6 
supra. As the plaintiff had implicit con^denco 
in the said Desikachariar and believing in the 
truth and representations made by the said 
Desikachariar, in the presence of and to the 
hearing of the defendant, he signed the docu- 
ment then and there and the defendant also put 
his signature to the s^id document. ” 

The plaint goes to state ; 

“ The said Desikachariar was instructed by 
the plaintiff to keep the document with him.” 

The story goes on that after about 15 
days the plaintiff obtained from Desika- 
chariar what was represented to be a 
’ copy of the document which he had exe- 
cuted, and then to his surprise he found 
that it was not the kind of document 
which he had intended, but something 
very different. Ex. A, after setting out 
that there had been some misunder- 
standings between the parties, that it 
would not be proper to remain in that 
state and that a partition should not be 
effected betvveen them, provides that 
the two specified bouses should be given 
to one of the plaintiff’s daughters, four 
shops to another, a house and s'te to a 
third and a house and site to a fourth ; 
then that two houses should be given 
to the defendant s mother for her life, 
and after her death they should go to 
her daughters; then that the defendant 
should get the brass business, which I 
have mentioned, with its stock and its 
outstandings and discharge its debts. 
Next it is provided that the remaining 
immovable property shall be enjoyed by 
the plaintiff and the defendant during 
plaintiff’s life and after his death by the 
plaintiff’s wife, if she survives him, and 
the defendant during all which time 
none of the parties concerned shall have 
power to alienate the property, and 
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after the death of the plaintiff and his 
wife the property shall go to the defen- 
dant absolutely. There is a further pro- 
vision that out of the income from the 
mmoyable property the plaintiff shall 

an^ as he likes, 

and after his death his wife shall be at 

oeity to take a similar amount. Then 

It IS provided thac the defendant shall 

o0t all the vessels and movable pro 

shall be taken by those persons in whose 
tion^^«7 >3 an addi- 

th« of the document that 

the plaintiffs daughters shall get the 
property allotted to them only after the 

'ft^wm°h and his wife. This, 

!na‘ ^ different ar. 

anoement from what the plaintiff al- 
leges in his plaint he had told Desika- 
•chanar was what he wished. In his 

written statement the defendant says in 

Tcl . O I 

• “ This defend<ant states that as per the de-ir^ 

expressed by the parties and with a view to re- 
•cord the agreement and arrangement which has 

■5 e^r^d The t «'‘«aswami lyyTr 

it ““‘S' r f-d- r- 

•understanding of its contents.” 

‘V li li0 says : 

^ defendant denies the further aller’a- 

Ce ll 'k paragraph that after 10 p. m 

De,ikachariar went to the plaintiff with the de- 

ha°n^d‘“th^“/ Ramaswami Ayyar. On the other 
hand, the document was prepared and written 

•oYth'Xintiff directions 

ot plaintiff and the same was executed by the 

parties at about 8 p^m. as per previous arrange! 

ment. Ihe plaintiff first read over the dncn- 

ment and executed it and the defendant als^^d 
■::;eed^re“:r;c^;:ot7^^ D-lkachariar 

bafrd-''or‘V.‘'®r®“ plaintiff 

snccpss'^-f and his 

success, if he is to succeed, must depend 

mainly on his own evidence and that of 

. W. d, the son of one of his daughters, 

who is said to have been present when 

■not her® Wallace, J., does 

He re»ar7s®th ®t Plaintiff’s story at all. 
e regards the plaintiff and P. W 3 as 

-.itMsse,: ...d 

h 0 8aya m his judgment : 

tiff sigZ"Ex.'rw\fh1„uTno", S P’"'"- 

•tents and that his ^rj of wharoc^f 

night of 25th Januarv 1930 U L i I °° ‘t>0 
-version of the truth.” • “ elaborate per- 

Mr. Viraraghava Ayyar has urged that 
Wallace, J., was wrong in speakino of 

1933 M/107 & 108 
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this document as a “family settlement” 
Perhaps family settlement ” was not 
exactly an appropriate expression for 
ne transaction embodied in Ex A as if- 
cannot be said that there were any d^ 

TeVtled PrnP®>-ty to be 

settled. Lut I do not see any difficulty 

in legarding the transaction as a family 

arrangement, by which the rights of the 

executants were modified, a family ar.. 

raogement m the sense that in England 

a transaction between a father and his 

son barring an entail is treated as a 

family arrangement, in regard to which 

inadequacy of consideration is not al- 

lowed to throw serious doubt upon the 

pod faith of the transaction. Accord 

ing to the plaintiff’s own evidence there 

were reasons why he should wish such a 

family arrangement to be made. He 

lAs ev*if®"'“° “because 

IS evil ways were growing, my appre- 

pnsion was that I would lose my pro- 

peiey . 1 . 0 , . Then again he says, "Yes" 

a question So that you wanted to 

he was m evil ways and there was a 
hkelibood of an she money being oqnan! 

dered. Now we may reasonably sun 
pose that the plaintiff took an inLrest 

nf b defendant in spite 

p what he regarded as the improper 
behaviour of the defendant toward? hfm 

(■ 0 ^ 7 attempting 

diaeient provisions of Ex. A. But if 
may be noticed that one of its provisions 
wiU prevent the defendant from alienat! 

of the immovable pro 
prty of the family while his «rand' 
father and grandmother are alive. T?at 

in the ciicumstances represented by the 

plaintiff himself in his evidence might 
well be an object which the plaintiff de 

fi,' TK “'.r *'■" bo„r 

fat. Then the plaintiff according to his 
evidence was obviously nervous about 
pe defendant’s control of the brass 

h7m?elf -anagemenrS 

?nEx A i^thp^R f® A “ade 
in x!jx. a, It the defendant unfnrfn»^o*. i 

rapes lossepn that business, they tm 

family property and in resnect yff i u. 

rerSv‘'‘r.?cV':rr 

0.1. .Po. .he zj:.'Th"i 
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too might be an object which the plain- 
tilf might vvish to attain. 

It will be seen that the arrangement 
makes a provision that the plaintiff’s 
widow shall have an interest in the 
whole immovable property of the family 
for her life. That the plaintiff could not 
arrange except with the consent of the 
defendant, unless he had effected a parti- 
tion, when he could do what he liked 
with his own share. Again the arrange- 
ment makes provision for the plaintiff’s 
four daughters to a considerable extent, 
and that too the plaintiff could nob do 
without a partition, unless the defendant 
agreed. If the plaintiff did not wish to 
have a partition and wished to prevent 
the defendant from having a partition in 
the defendant’s own interest, then the 
arrangement under Ex. A becomes quite 
intelligible. I do not think it is pos- 
sible to say that the terms of Ex. A are 
so disadvantageous to the plaintiff or so 
outrageous, as Mr. Viraraghava Ayyar 
has represented, that he could nob pos- 
sibly have agreed to them, if he had 
understood them. (After examining the 
evidence, his Lordship held that the 
plaintiff’s story was untrue and that 
the plaintiff executed Ex. A with 
knowledge of its contents and with free 
consent, then proceeded). Bub it has 
been urged by Mr. Viraraghava Ayyar 
that, even if that be so, Ex. A may he 
no bar to the plaintiff’s present suit. He 
urges that there was no consideration 
for the agreement embodied in Ex. A. 

I have already discussed some of the’ 
elements of consideration for that agree- 
ment ; and it may be added that, if as I 
should be prepared to find in this case, 
the plaintiff did not want a partition 
but on the contrary wanted to prevent 
a partition, then the defendant’s for- 
bearance from his right of partition 
would itself serve as another element of 
consideration. 

Bub it has been further urged that an 
agreement between Hindu co-parceners 
not to exercise their right of partition is 
in itself invalid. That appears to be the 
view of the Bombay High Court. In 
Hamalinga v. V impakshi (l) it was de- 
cided that an agreement between co- 
parceners never to divide certain pro- 
perty is invalid under the Hindu law as 
tending to create a perpetuity. That is 
nqt the exact question before us. But 
"l. (1883) 7 Bom 638. ' ^ 


it appears that in that case the learned 
Judges were of opinion that an agree- 
ment between co-parceners not to divide 
even if not intended to create a perpe- 
tuity bub only to be effective for a certain 
period or for their lives, would be in- 
valid, and that I understand is the view 
still taken in Bombay. .The learned 
Judges say that 

“ the right to demand a partition is in itself 
superior as a part of the Hindu public law in the 
larger sense to the conventions of individuals.” 

With very great respect I am not able 
to follow that. As Mr. Krishnaswami 
Ayyangar for the defendant has urged, 
the right of partition itself has been an 
historical development in Hindu law. 
At different stages the right has varied. 
At the present day it varies among diffe- 
rent classes of Hindus in different parts 
of the country. Although of course 
Hindu co-parceners no more than any 
one else can create perpetuities except 
under special provisions, I can see no 
legal obstacle to prevent two co-parce- 
ners from agreeing for consideration that 
for a certain time or until a certain 
event or for their lives they will not 
exercise their right to divide. That this 
is possible is the view held by the High 
Courts of Calcutta and Allahabad : see 
Bajendra Dutt v. Sihavi Ghund (2), 
Srimohan ThaJcur v. MacGregor (3). 
Krishnendra Nath v. Debendra Nath (i) 
and Bup Singh v. Bhahliuti Singh (5). 
There is no direct decision on the ques- 
tion in this Court; but I understand 
from the ’ judgments in Bamahhadra 
Odayar v. Gopalasioami Odayar (6) that 
both the learned Judges, who disposed 
of that case, were of opinion that such 
an agreement would bo valid. 

In ray opinion therefore both because 
Ex. A includes an agreement between 
the plaintiff and the defendant not to 
divide the immovable property of the 
family while the plaintiff and his wife 
are alive and because Ex. A embodies a 
family arrangement, it is a bar to tha 
plaintiff’s suit. In my opinion, this ap> 
peal should bo dismissed with costs. 

Burnt /. — I agree and have nothing to 
add. 

K.S. Appeal dismissed. 

2. (1881) 6 Cal 106. 

8. (1905) 28 Cal 769. 

4. (I9a8) 12 C W N 798. 

'6. AIR 1920 All 841=53 I C 632=42 All 30. 

6, A I R 1931 Mad ' 404=64 Mad 269. 
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Full Bench 

i-iA’jHAVAN Nair, Jackson and 
J-'Akshmana Kao, JJ. 

Appelt“«r - 

V, 

'Oheiliar Bank and 

oiaus Kespondents. 

Appeal No. 107 of IQ^D ^ ^ 

oih May 193.3. ’ 0“ 

AppifcMSon 

sale dismissed 7 '"®"*-‘Jebtor to set aside 
cated insolvent: n ^ Snient-debtor adjudi- 

quent to sale Judffm*^^/'^i^V°'' subse- 

. .. debtor, though ad- 

V w n C . ^ ^ ^ ^ mm. I ^ ^ 


judicated insolvent ad- 

dismissal — A I H ^hor order of 

ocerrulcd. " 1926 d/ad 1214 ( 1 ^, impUe.U,, 

Z'- ‘“r”" 

judgmeat-debtor is a’diudoe^ dismissed and the 
application filed by a irelft^ insolvent on an 

sale, the judgmeL-dehto‘ the 

insolvent, has aTh\ t °eL 
tha order of dismissal gainst 

U. 21, E. 90 ; A j 'n , 0 .,^ Z/’®, ‘'‘PP'icntion under 

i929 Bo,n 202, Lf Jr ^ 

■O”'. I R 1926 i/af 

overruled. ^ ‘(l), ^oipUedhf 

(b) Provincial fne i G i, 21 

-Insolvency pet!ti„„"f"?:^ af't 

^ judgment-debtor are sold ijr" I’f‘‘P®*‘I'es 

Such properties Hr* i. ^ourt auction 

receiver. “ »n official 

iudgmenWeUof altef th°G‘^‘°“ against a 

in Court auction until the are sold 

P-Perties do not vest in^ihe^otcUltc:!^^: 

(Jadhav an JJair T th 

referred to the full’ Bench Se*’-'?,? 

the judgment-debtor who has h 

judicated an insolvent riohf t^ “ ^'^- 

an appeal against an order dis 
iQ application put in /^'s^issing 

0- 21, K. 90, Cii^il p f. '^“'i®r 

of the execution of th^'d 
(against him ? and (2) K sue 
IS incompetent in its inn/ ^-PPeal 

continued if thonffi • j^^^Pfcion, can it be 
to continue it ? Th7^* receiver consents 
occasioned on aS bas been 

between the decisioniT • conflict 

V. Bamaohandra Ban f?)^' Beddi 

f2J. In K. Tati Beddi^n''^'^ 

Bao (1) it was held^that ‘tf« 

01 a judgment-debtor does nni°®° 1®°°^ 
incom petent fo r him to “ \^®°‘^or it 

i . AIK 1921 Jiad 402=62 Fcssir H__£ne 
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proceedings under 0 . 21 , R. 72 bv wav 
ot an appeal. In Palannrandr Chet7Jal 

V. Kalpauarama A/n/ar (2) it was held 

a party to a suit after adjudicating 
as an insolvent cannot he deemed S ? 

s:r's^ i”^ j; ^^®- 

against the decree in the suit.''“ 

J.ose. in o'°rn„,'"..,rr 'S 1 

Jle ol 6 he Sube Jinsts Jud.eof Yi 1 
tore, pinperties bnlonbin- “to tl.o * 

ment-debtor were soH n ‘”® J^dg. 

1939 .nd Pnrotasbd ‘'b;°t^iY“*™'> 

holds, '9. Onsth April iMo , 1 , 

ment-debtor filed an nnnr <.^^® 

O. 21, R. 90, Civil P. C ^tn 
sale. On lofch October *’ 1999 ^ 
judicated an insolvent ^ 

was dismissed by the Court of^ 6 *'^? 

instance, but on anneal ni i V' ^ 

16th December 1929 the HRh Co^‘? 
aside the sale on 7th October 1931 " Vif*" 
decree-holders then filed a review 'n^r® 

maStMabtr^S^d the""^ 

Court he KLV adSate? 
vent and was thereforf not 
to prefer the appeal ^Jr ®®“P®foob 
issued to the official roceR-er”°^ Tu 

conseuted to continue the 

^ 'Ihe first auestion for 

tber the appeal bu fi is vvbe- 

Hidh 0o,rtZ, ccL ’LT'’““ “■» 

the Lets ot the oaso there is jo d?ffl u“ 

in answering this question. / 

, • ^as filed after^^h 

parties were sold in Court P'"®*' 

until the sale is set aside ^tb ^°^'°° 
will not vest i? the m 

The official receiver has ^ot t 

having been realised before 
the admission of the inani f^ate of 

he cannot even claim fh petition 

v.»oy .Vot. It Mwl’ thoroir;! 
judgment-debtor whose ?!.? 

affected by the sale cannot onlT% 

application under O 21 P qo^l ^ ® ^-o 
prefer an appeal against tb» q u ^lso| 
Judge’s order. The ° ^®r®“''°'‘<iinate 

O. 22 , U. 8 . Civil on 

conte ntion that ’’ ®npport of his 
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^‘cvcn when the proceedings had been properly 
instituted by the insolvent he cannot himself 
continue them, for if the official receiver refuses 
or neglects to continue those proceedings the 
Courtenay make an order dismissing the suit on 
the defendant’s application.” 

No doubt this is the view expressed 
by the learned Judges in Palaniyandi 
Chettiar v. Kalyanarama Ayyar (2), but 
it is not noticed in that judgment that 
O. 22, R. 12, Civil P. C., makes R. 8 

inapplicable to proceedings in execution 
of a decree or order. As pointed out in 
K. Tati Reddi v. Eamachandra Rao (l) 
O. 22, R.8 applies to an insolvent plain- 
tiff and is confined to suits when the 
events mentioned therein happen. This 
de cision has not been referred to in 
Ralaniyandi Chettiar v. Kalyanaraiua 
Ayyar (2). In the latter case the learned 
Judges relied on the Full Bench decision 
in TIari Rao v. Of ficial Assignee ^^ladras 
(3). But in that case-the question arose 
under the Insolvency Act and the deci- 
sion therefore cannot be considered, as 
observed in the order of reference, as a 
direct authority on the position of an 
insolvent preferring an appeal against 
an order in execution of a decree passed 
against him under the Civil Procedure 
Cede. The decision \nK:Tati Reddi 
V. Ramachandra Rao (l) has been fol- 
lowed in Ramachandra v. Shripati^ 
A. I. R. 1929 Bom. 202. In our opinion 
the decision in K. Tati Reddi v. Rama- 
chandra Rao (l) lays down the correct 
law. For the reasons given above we 
would answer the first question referred 
to the Full Bench in the affirmative. In 
this view the second question does not 
arise for decision. 

P . R . S . / K . S . Question a nswere d. 

3. A I R 1926 Mad" 556=91 I G 612=49 Mad 
461 (FB). 
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Venkatasubba Rao, J. 

{Thrikkaikat Aladathil Mooppu Sta- 
nom Kollath) Raman Thirumumpu 
plaintiff — Appellant. 

v. 

(Mullasseri Karnavan) Karunakara 
'Menon and others — Defendants Res- 
pondents. 

Second Appeal No. 1750 of 1928, De- 
cided on IGth November 1932. 

(a) Hindu Law — Religious endowment 
Manager of temple properly can grant per- 
petual lease in special and unusual circum- 
stances. 

Although ordinarily tho manager cannot grant 
a perpetual lease of temple property, he possesses, 


in special and unusual circumstances, the power 
of making such a grant; in other words, the 
alienation will be upheld, if some imperative 
necessity is proved. LF ^53 0 1] 

(b) Hindu Law — Religious endowment — 
Ancient grant of perpetual lease recognised 
and treated as valid by subsequent matathi- 
pathis — Even though deed does not contain 
recitals as to necessity, transaction can be 
presumed to be one for necessity — Deed. 

A perpetual lease which was granted several 
years back by the then manager was recognized 
and treated as valid by the subsequent matathi- 
pathis: 

Held', that the presumption as to necessity of 
the transaction could be permitted, oven though 
the grant did not contain any recital as to neces- 
sity: AIR 1932 Mad 1 (j2\ AIR 1916 P G 110; 

A I R 1920 P C A I R 1922 P C 163; A I R 

1925 Mad 673 and AIR 1926 Mad 69*2, Ref. 

[P 853 C 1, 2] 

(c) Deed — Construction — Held that tran- 
saction in question resembled more closely a 
lease and was not mortgage pure and simple. 

A deed recited that for a sum of money (the 
kanam and the puramkadam amounts) the land 
was demised to the grantee, who may hold it on 
karankari right without being liable to surrender 
it. It further mentioned tho total pattam to be 
389 paras odd, out of which about 106 paras 
were to be retained by the grantee for interest 
on the kanam and puramkadam amounts and 
tho balance of about 282 paras was to be paid 
to the grantor for purapad. The grant further 
stated that tho kanam shall be renewed from 
time to time on payment of the renewal fee and 
that the grantee may enjoy the property in per- 
petuity: 

Held: that tho transaction in question was by 
no moans a mortgage pure and simple, but re- 
sembled more closely a lease, LP 853 0 2] 

Advocate-General aad C. S. Swami- 
7 iathan—ioY Appellant. 

K. R. Ramakrishna Ayyar and K. 
Ruttikrishna JSIenon for Respondents. 

Judgment.— ThQ grant sought to be 
set aside in the suit was made by a pre- 
vious matathipathi in the year 1025, 
corresponding to 1819-1850. It is evi-j 
denoed by Ex. A, and it recites that forj 
a sum of 2,470 fanams (tho kanam andj 
the puramkadam amounts) tho land isj 
demised to the grantee, who may hold it| 
on Karankari right without being liable 
to surrender it. Ex. A mentions the 
total pattam to be 389 paras odd, out of 
which about 106 paras are to bo retained 
by tho grantee for interest on the kanam 
and puramkadam amounts and the bal- 
ance of about 282 paras is to be paid to] 
the grantor for purapad. The grant goes 
on to say that tho kanam shall be re- 
newed from time to time on payment of 
the renewal foe and that the grantee 
may enjoy tho property in perpetuity. 
The property is said to belong to a dava. 
swom, of which the head for the time 
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being of the mutt in question is the 
manager. 

The first point that I have to decide 
is, whether the predecessor of the plain- 
tiff exceeded his powers in making what 
may be described as a permanent aliena- 
tion of the propercy. The authorities 
lay down that, although ordinarily the 
manager cannot grant a perpetual lease 
of temple property, he possesses in spe- 
cial and unusual circumstances the 

power of making such a grant; in other 

i words, the alienation will be upheld, if 
some imperative necessity is proved. In 
the present case, the purpose for w'hich 
the alienation was made, is not recited 
in the deed. The defendants allege in 
their written statement that the grant 
was made in consideration of the fact 
that the grantee’s husband by exerting 
his influence got several recalcitrant 
tenants to recognise the right of the 
temple to certain properties and that, 
but for his intervention, the temple 
would have lost its right to those valu- 
able items. To this effect some evidence 
was adduced, and the lower Courts were 
perfectly right in treating it as hearsay; 
assuming then rightly that there is no 
positive evidence as to the circumstances 
in which the grant was made, does it 
follow that it should be set aside? Both 
the Judicial Committee and this Court 
have laid down in several cases as to 
how the evidence relating to ancient 
transactions should be treated : Banga 
Chandra v. Jag at Kishore (l), Venkata 
Beddi y . Bani Saheba of TVadhwan (2). 
Magniram Sitaram v. Kasturi Bhai 
Mani Bhai (3), Somayya v. Venkayya (4) 

Ankula Sanyasi v. Bamachandra 
Bao (5). 

The suit was brought 70 years after 
the date of the grant, all the persons 
connected with it having in the mean- 
time died. The transaction was recog- 
nised and treated as valid by subsequent 
matathipathis: in 1869 one of them re- 
ceived renewal fee and passed the re- 
ceipt, Ex. 3, and in 1901 another mata- 
thipathi granted Ex. 4, a receipt, for 
another sum of renewal fee. The mata- 


iLVai'iee (PC)""''" ^ 

MadVufpCK ^ ^ ^ ^ 

3. A I R 1922 P G 163=66 I C 162=49 I \ 54— 
46 Bom 481 (PC). 

4. A I R 1925 Mad 673=86 I C 483. 

5. AIR 1926 Mad 692=95 I C 691.’ 


thipathi, who filed the suit, showed by 
his conduct in receiving rent for three 
successive years, that he had no inten- 
tion^ of repudiating the transaction. 
Having regard to the lapse of time, the 
lowei Courts have, from the circumstan- 
ces to which I have referred, rightly in- 
feired the necessity for the alienation, 
and 1 am prepared to accept their finding 
and uphold the grant. In a recent case 
Kumar aswanii JM^idali v. Narayaua- 
sioami (b), the point has been fully con- 
sidered whether in the absence of reci- 
tals in the grant as to necessity, pre- 
sumptions are permissible to fill in the 
details which have been obliterated by 
time. The conclusion arrived at there 
was, that the rule enunciated in the 
judgments of the Judicial Committee 
equally applies even in the absence of 
such recitals. That is a direct autho- 
rity supporting the defendant’s case 
and I am prepared to follow it. 

The learned Ad vocate-General con- 
tends that the rulings, to which I have 
leferred, do not apply as the grant is not 
a lease in perpetuity, but gives the 
pantee an option to demand a renewal 
rom time to time. This in my opinion- 
makes no difference. The lease may not. 
be strictly in perpetuity, but the grantee- 
by exercising his option may enjoy the 
property permanently. If there were^ 
giounds justifying the permanent lease, 
those very grounds would also justify a 
grant^ containing the option clause. In 
principle there can be no difference bet- 
ween the two cases. The learned Advo- 
cate-General asks, would the Court com- 
pel the trustee to renew the lease? The 
answer is obvious. If the original grant 
was made for proper necessity, there is 
no reason why the Court should not 
compel the observance by the succeed- 
ing trustees of the terms in the lease. 
Eastly, I need not consider the argument 
relating to the supposed clog on the 
equity of redemption, for the simple 
reason that the transaction in question 
IS by no means a mortgage pure and 
simple, but resembles more closely 
lease. In the result, the second appea 
IS dismissed with costs : two sets 


P.R.S./k.S. 


Appeal dismissed. 
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Madhavan Nair and Jackson, JJ. 

[Kalavaclierla) Jjayivaji — Plaintiff — 
Appellant. 

V. 

Hamachandra Das Bliavajee — Defen- 
dant — Respondent. 

Appeal No. 131 of 1927, Decided on 
26th January 1933, from decree of Sub- 
Judge, Ellore, in O. S. No. 80 of 1926. 

Charitable and Religious Trusts Act 
(1920), Ss. 5 and 6 — Non-compliance with 
order under S. 5 for filing accounts amounts 
to breach of trust by virtue of S. 6 — Suit under 
S. 92, Civil P. C., rs competent without sanc- 
tion of Advocate-General even by person 
other than individual who obtains order 
under S. 6— Civil P. C. (1908), S. 92. 

\yhere an order under S. 5, Charitable and 
Religious Trusts Act, is not complied with, there 
is a breach of trust by virtue of S. G and a suit 
under S. 92, Civil P. C., is competent without the 
sanction of the Advocate-General. And it is not 
.uecessary that the suit should be instituted only 
by the. person who secures the order under S. 5. 
But the reliefs claimed in the suit must bo con- 
fined to those which arise out of the failure to 
produce the accounts and connected with it : 
AIR 1930 All 582, Ref, [P 854 C 2] 

(b) Civil P. C. (1908), S. 92— S ome of plain- 
tiffs dr opping out of suits — Others can pro- 
ceed with it. 

Even though some of the plaintiffs in a suit 
under S. 92 drop out of it, still the remaining 
plaintiffs can proceed with the suit : AIR 1925 
Mad 244, Rcl on. [P 855 C 1] 

P.R. Ganapathi Ayyar and V. Krishna 
Mohan — for Appellant. 

P. Soma S^indaram — for Respondent. 

Madhavan Naii\ J . — Plaintiff 2 is the 
appellant. The appeal arises out of a 
suit instituted hy the plaintiff’s under 
S. 92, Civil P. C. Prior to the institu- 
tion of the suit* plaintiff 1 applied under 
the provisions of Act 14 of 1920 to the 
District Court to obtain orders from the 
Court under Ss. 3 and 4 directing the 
trustee to furnish accounts and give the 
necessary information about the trust. 
The learned District Judge repeatedly 
gave time to tho defendant to produce 
accounts, but ultimately the order of 
tho Court was not complied with and 
under S. 6, ho passed an order giving 
permission to institute a suit under S. 92, 
Civil P. C. After obtai ning such per- 
mission the other two plaintiffs joined 
plaintiff 1 and instituted this suit against 
the trustee. In the course of the trial, 
plaintiff 1 at whose instance permission 
was obtained from the District Judge 
dropped out of the suit and later on 
plaintiff 3 also abandoned it. So the 
only person who proceeded with the suit 


was plaintiff 2. In the suit, various reliefs 
were claimed. In para. 12 (a) an inventory 
was asked for from the defendant. In ' 
para. 12 (b) the defendant was sought 
to be removed and it was also requested 
that it should be declared that he is not 
the rightful mahant. In para. 12 (c) a 
scheme was sought to be framed for the 
management of the properties and ac- 
counts were also asked to be rendered 
hy the defendant trustee. The learned 
Subordinate Judge dismissed the suit 
without going into the merits. He held 
that the plaintiff’ who obtained permis- 
sion to institute the suit from the Dis- 
trict Court having dropped out of the 
proceedings it was not competent for the 
other plaintiffs to proceed with the suit; 
and he also held that since the reliefs 
claimed in the suit exceeded and went 
beyond the particular relief with res- 
pect to which sanction was given by the 
District Judge the suit was incompe- 
tent. 

In appeal it is argued that the learned. 
Subordinate Judge’s decision on both 
these points is wrong. The ffrst ques- 
tion is whether the suit contemplated 
by S. 6, Act 14 of 1920, cannot be instil 
tuted by persons other than the parti- 
cular individual who obtained the per- 
mission. It is true that under Ss. 3, 4 
and 5 the application should be made 
by a person interested in the trust. But 
once a breach of trust has been com- 
mitted by the trustee by his refusal to 
produce the accounts, then S. 6 says that 
a suit so far as it is based on such failure 
may be instituted without the previous 
sanction of the Advocate. General. The! 
section nowhere says that such a suit 
should he instituted by the person who 
made the application under Ss. 3 and 4, 
Act 14 of 1920. Under S. 92, Civil P. C., 
the previous sanction of the Advocate- 
General is required for the institution of 
a suit contemplated by that section. 
Under S. 6 once the breach referred to 
in that section is committed by the 
disobedience of an order passed by the 
District Judge, then a suit may be insti- 
tuted under S. 92, Civil P. C. Thei 
necessity for obtaining the sanction of 
tho Advocate-General is thus removed 
under S. 6; and it does not say any where 
that the suit should be instituted only 
by the person who secures theorderfrom 
the District Court, in the circumstances 
mentioned in the previous sections. 


1933 


EAJITAGIRIPATni V. TEDA 
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l-oO All om. It was held that when the 
order of the District Judge for filinrf of 
accounts under R, 5, Charitable ^and 
Eehfiious Trusts Act. has not been com- 
plied with, there is a breach of trust hv 
virtue of S. B which could be made the 
^oasia of a suit under S. 92, Civil P C 
|lt should however be noted that the 
reliefs claimed in the suit under S. 92 
.riled in pursuance of permission obtained 
■under S. 6 must be confined to those 
jwhich arise out of the failure to produce 
.the accounts and are connected with it 
In this suit all the reliefs claimed arise 

ou of the failure to produce accounts 
except the one regarding the declaration 
tha^t the defendant is not the rightful 
mahant Such a relief has nothing to 
do with the failure to produce the ac- 
counts and is not in any way connected 
^vith It ^^ e think all the other reliefs 
can be based on the defendant's failure 
to produce the accounts: and the suit 
cannot therefore be said to be incompo. 
tent as asking for reliefs which do not 
come within the scope of the suit contem- 
plated by S. h, Act 14 of 1920 

plain- 
tiffs having dropped out, it is not com- 

petent for one plaintiff alone to proceed 

with the suit under S. 92. Civil P. C. 

ihis point has already been decided in 

this Court, in Gulam Ghouse v. Dost 

llohamviad Khan (l), where it was held 

that a suit under S. 92, Civil P C or 

an appeal arising out of such a suit does 

not abate on the death of one of the 

plaintiffs who obtained sanction for in- 

3 itutmg the suit. It cannot therefore 

be said that the present suit is incom 

patent because there is only one person 

left to conduct the suit. For the above 

■ reasons we hold that the decision of the 

deal ned Judge cannot be sustained. We 

set aside the decision and remand the 

, suit for disposal according to law. The 

inquiry into the case will be confined as 

already pointed out to all the reliefs 

except the one contained in the first part 

o Cl (b) para. 12, viz., that it be de- 

rioln , defendant is not the 

wn “^ant. Costs of the appeal 
will abide the result. We do not inter 

fere with the costs of the lower Court* 

The court-fee may be refunded. 

; n V ^ ■ manded. 

1, AIR 1925 Mad 244=85 I C 666, 
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CURGENVEN AND RUNDARAM 

Chetty, JJ. 

{Ko lepalU) Kaj i tag Iri path f— Plai n ti ff 
AppellaDfc. 

Pedakoiayya and others 

iJe fend ants Hes pendents. 

Appeal No. 2.34 of 1928, Decided on 
^Ith ivlay 1933, from decree of Dist 
Judge, Masulipatam, in O. S. No. 19 of 

Z ( ^ 

Madras Estates Land Act (1 of 1908 ), S. 112 

Service by affixture without attempting 
to effect personal service makes sale nullity. 

^ ?ale^beld on a notice of sale served by amx- 
ure uitnoufc any attempt to effect persona] ser- 

vice, IS as much a nullity as , a sale held on no 

notice : Alii 1931 Mad 724, Foil ■ AIR looi 

^ 129 ’and 12 Ma , IGS 

U lief, |-p Q 

T. Itaviachandra Kao — for Apnellant. 
o. 1 aradachariar and S. V'. Venn, 
go pal ach aria } — for Eespondents. 

Curgenven. ./.—The plaintiff, who ap- 
peals, was a raiyat of the South Vallur 

f holding was sold in 

IJlo for arrears ofreutunder S.lll.ciism 
Madras Lstates Land Act, bought in by 
the landholder, and ro-granted to defen- 
dant 1. He sued in 1927 to recover it 
and without taking any evidence, the 

preliminary issue, whether the suit was 

within time, was decided against him, and 
the suit dismissed. The question in- 
volved in this issue is this : vthether the 
sale was bold with jurisdiction and bad 
thereiore. if found irregular, to be set 
aside, or whether it was held without 
.lurisdiction and was therefore a nullity 
in the former cases it is admitted that 
whichever article of the Limitation Act 
IS applicable— No. 12. 95 or i20-the 
suit would be out of time. In the latter 
the plaintiff couM ignore the sale, and 
the suit} would be within the twelve 
years available for recovery of the nro 
pe-i'ty. The learned District Judge has 

assumption, which 
IS made upon the allegations in the 
plaint and in the absence of evidence to 
the contrary, that personal service of 
notice of Die sale was neither made nor 
attempted upon the plaintiff, hut that 

has held that, although the sale wa5 
irregular or illegal, it was not a nul W 

notice u, on' 

the defaulter IS contained in S 119 

he Act. Four copies of the notice are 
to be sent to the Collector: 
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“who shfill cause service to be effected by deli- 
vering a copy to the defaulter or to his autho- 
rized agent, or to some adult male member of his 
family at his usual place of abode, or, if such 
service cannot be effected, by affixing a copy 
thereof on some conspicuous part of his last 
known residence, if he has any within ten miles 
of the holding, or on some conspicuous part of 
the holding.’* 

There is no doubt, we think, that if no 
jservice is effected at all the sale will be 
ivoid. That has been held by RamesanQ, 
'J., in Kootoorlingam Pillai v. Sen- 
nappa Eeddiar (l). The learned Judge 
observed : 

“In my opinion, notice to the lawful raiyat is 
such an important condition precedent to the 
holding of the sale under S. 112 that the want 
|of it must be regarded as making the sale a 
(nullity.” 

A sinailar view has been expressed in 
the case of a sale in execution by a Full 
Bench of this Court in Eajagopala 
Ayyar v. Ramanujacliariar (2) following 
a decision by the Privy Council in 
nath Das v. Sundar Das (3). Mr. Varada- 
chari would rely upon an earlier Full 
Bench decision in Venkata v. Chen- 
gadn (4) under the Pevenue Pecovery 
Act 2 of 1864, which held that failure 
to issue a notice w’as not a defect which 
affected jurisdiction, and that, so long 
as an arrear was found to exist, if a sale 
was conducted it was a proceeding under 
the Act which had to be set aside. 
Whether or not in view of the more re- 
cent decisions this is a still good law so 
far as the Pevenue Recovery Act is con- 
cerned, we do not think it necessary to 
express an opinion. There is enough 
authority, w’e think, for the view taken 
hy Pamesam, J., which we propose to 
adopt. 

The question then which this case ac- 
tually raises is whether service by affix- 
ture, where no attempt has been made to 
effect personal service, stands upon a 
different footing from no service at all 
and does not render sale a nullity. The 
point is hare of authority, and we can 
only decide it hy reference to general 
principles. In the first place, such a 
course involves an express breach of the 
statute, which provides that only if per- 
sonal service cannot be effected shall 
^ryice hv affixture be resorted to. The 

1. AIR 1981 Mad 72li=134 1 0 184. ’ 

2. AIR 1924 Mad 431=80 I C 92=47 Mad 288 
(F 

3. AIR 1914 P 0 129=24 I C 304=41 I A 251 = 
42 Cal 72 (P C). 

4. (1889) 12 Mad 1G8 (FB), 


V. Palaniyandi 

reason for requiring this condition pre- 
cedent to service by affixture is clear; 
personal service alone affords a guaran- 
tee that the defaulter is apprised of the- 
projected sale, and not until that course 
has been found ‘impracticable, may the 
less effectual method of service be ad- 
opted. The principle involved is of 
course that no order should be made- 
against a person to his detriment unless- 
and until he has been afforded an oppor- 
tunity to appear and show cause against 
it. It is a principle which is violated 
by the failure to issue notice, and it 
seems to us that it is also violated,, 
though perhaps not so flagralntly, by the 
omission to follow a direction of law 
which is devised, to secure that it is ob- 
served. The difference between the two 
cases is one of degree rather than of 
kind. In the one case no steps are taken 
to inform the defaulter, in the other the 
steps taken are so defective that in a 
certain number of cases he will not hej 
informed. As an abstract proposition ol| 
law we think that in neither case ought! 
a sale so held to be regarded as other- 
wise than a nullity. 

We must accordingly differ from tha 
Court below, and hold that on the mate- 
rials at present available, i. e., the plead- 
ings, the suit is not shown to be barred. 
It will of course be open to the defen- 
dants to show that the terms of S. 112 
w’ith regard to personal service wera 
complied with or that for any other rea- 
son appearing from the pleadings tha 
suit is barred. The appeal is allowed,, 
the decree set aside and the suit reman- 
ded for further trial and disposal accord- 
ing to law. Costs in this Court will 
abide the result. The appellant will ba 
entitled to a refund of the court-fee on 
the memorandum of appeal. 

P.R.S./k.s. Sxiit remanded^ 
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Pandalai, j. 

V ellayainmal and others — Defendants 
— Appellants. 

V. 

N, P, Palaniyandi Amhalam — Plain- 
tiff' — Respondent. 

Second Appeal No. 1496 of 1928, De- 
cided on 6th January 1933, against 
decree of Sub. Judge, Madura, in A. S. 
No. 100 of 1926. 

(a) Hindu Law — Alienation by femaj^ 
•Ceirt — Presumptive reversioner confirmi 
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alienation is barred from challenging it 
atter succession opens to him. 

befo^i^W reversioner even 

TT" “P®"" ►'y '‘sufficient act 

them fmm r "’I'ich disables 

them from questioning the alienation after they 

are in titulo : A I B 1918 P C 196, Bd on. ^ 

(b) Hindu Law — Reversioner — ^Rel'erse^ 

Queslion^ft*'® k n>'nor son— Son cannot 
question it, where such action is eminentiv 

prudent and beneficial. eminently 

father reversioner executed .a release- 
deed on his own behalf and on behalf of hfs 

dent:nd°“be"nefici^Tr‘''°“"'"= eminently pru- 

Ueld : that the son could not question it. 

rp T rr , tP' 1] 

-I. ij. V enkatarama Iver 

pellant. 

Jayarama Ayyar - 

pondents. 

Judgment. — This was a ou.o uy a 

Hindyeyersioner to set aside aliena- 
tions by the female heirs. Of two such 
alienations which formed the subject- 
matter of this second appeal, one which 
affected appellants 1 and 2 has been 
settled and all that now remains is the 
alienation which affects the other ap- 
pellants, VIZ., appellants 3 and 4, which 

and. The Court of first instance upheld 
T '® f;l'®o^*’'on and dismissed the suit, 
n the Court of appeal to which the 
plaintiff appealed, the learned Judge 
deals with this property in para. 13. 
Defendant 6’s father bought this pro 
perty so long ago as 1886 from Vel. 
liamrnal, mot'herof the last male-holder 
and her daughter, one Tbungi. The 
then reversioners, the last male holder’s 
paternal uncle Palanlyandi and his son 
the present plaintiff, then brought suits 
to set aside the alienation and su^ 
ceeded. But after that decree the two 
amihes that is of the purchasers and 
the vendors, who were relations, settled 
their disputes. The net result of the 
Bettlement was that one half of the pro 
party sold was restored to the rever. 
sioners and the other half consisting of 

l°fSch. Bwas retained by 
This defendant 6’s father 

this property was concerned by two 
deeds Exs. 2 and 2-a. Ex. 2.a^ is a 
sale deed purporting to be executed by 
Pala,niyandi for himself and on behalf 

Tf°°^ including the present plain- 
tift. It recites that they have received 
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Ps. 85 in cash and that the purchaser, 
defendant G’s father is to enjoy the land 
as his. Ex. 11 purports to be the deed 
of release six days later by the same 
people to the same person and says that 
the executants have relinquished such 

ngjts as they had in the property, that 

18 ^, 1 J cents now in dispute, by reason of 

the decree which had been previously 

obtained. All this was long before the 

succession in favour of the plaintiff 

opened by the death of Vellayammal 

who lived on till 1921. This suit was 
brought in 1923. 

It appears to me that the Court of 
first instance was right and the Court 
ot appeal wrong about the plaintiff’s- 
light by this suit to recover this pro- 
perty. Whatever may have been the 
merits of the original alienation and the 
title conveyed thereby, the plaintiff 
must lose on one of two grounds. First 
under S. 43, T. P. Act. the plaintiff’s 
father having sold this property by 
Ex 2.a as if it belonged to him and 
o the plaintifl, at a time when they had 
admittedly no title thereto, the plain- 
tiff cannot now be heard to set up that 

fact after acquiring the title as rever 
sioner in 1921. 

Secondly treating the old alienation 

tL subject for considera- 

tion, the act of the plaintiff’s father 

acting on his own behalf and on be- 
half of the plaintiff in surrendering 
whatever rights they had by the 
deciee and in purporting to sell the- 
property to defendant 6’s father was as 
emphatic an affirmation of the transa^ 
tion as It IS possible to imagine The 
act that at that time they were not 
the actual reversioners but onlv the 
presumptive reversioners is not, in mv 
opinion, sufficient to deprive that act of 

-• because as- 

stated by the Privy Council in Banga 
swamiGoundan v, Xachiappa Goundans 
{ J, It is possible for presumptive rever 
sioners even before the succession opens' 
by a sufficient act of affirmation to do' 

something which disables them from' 
questioning the alienation after the^ 
are in titulo. The learned Judge in'' 
appeal does not seem to have either' 
perceived or given any proper answer^to 
these points. But he contents him=elf 

deed d;e 3 
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nob hind tho plainbiff since he cannot be 
literally said to he claiming under his 
father. Here ho ignores the fact that 
it was nob by the act of the father alone 
jbut hy the act of the plaintiff himself 
;by his guardian that he is bound. In 
jthe circumstances in which these docu- 
ments were executed there can be little 
:douht that the acts of the plaintiff’s 
Ifath er were eminently prudent and 
beneficial and the plaintiff cannot now 
be heard to question them. The appeal, 
so far as appellants 3 and 4 are con- 
cerned, succeeds and the decree of the 
lower appellate Court, so far as it con- 
cerns Item 1 in Sch. B, must be reversed 
and that of the first Court restored. 
Appellants 3 and 4 must have their 
costs both here and in the Court below 
proportionate to the value of the pro- 
jierty concerned in their appeal. 

P.H.s/k.S. Order accordingly, 

A. I. R. 1933 Madras 858 

Pandalat, J. 

Ponnuthaye Animal — Plaintiff — Ap- 
pellant. 

V. 

Official Receiver, Ccimhatore — Peti- 
tioner — Respondent. 

Appeal No. 191 of 1930, Decided on 
28bh April 1933, from order of Dist. 
Judge, Coimbatore, D/- 8th January 
1930. 

Provincial Insolvency Act (1921), S. 28 (2) 
— Suit against two persons for maintenance — 
One of them adjudicated insolvents — Suit 
continued as such without -impleading Offi- 
cial Receiver — Execution of decree obtained 
in suit and property sought to he brought to 
sale — Execution proceedings are invalid as 
against Official Receiver. 

A widow sued her husband’s brother and his 
son for maintenance. Soon after filing the suit, 
the former was adjudicated insolvent. The 
plaintiff took time to consider what was to be 
done under the circumstances ; but chose to con- 
tinue with the suit as such without imploading 
the Olhcial Receiver and a decree was obtained 
making future maintonauco a charge on certain 
properly. In execution of the decree she tried to 
Vjring the property to sale whereupon the Official 
Receiver intervened and objected : 

IJeld : that under S. 2S (2), as execution was 
sought without leave of Court in respect of pro- 
perty which had already vested in the Official 
Receiver, the proceedings were invalid as against 
the Official Receiver, in so far as he represented 
the estate of the insolvent, but thatmtherwise 
they were valid: 25 Mad 400 and ^Vood v. Surr, 
19 Beav 551, hcf. ; .4 I E 1927 P C 103, Dist. 

LP 859 0 2] 

K, Desikacliari — for Appellant. 

Aaantaraman — for Respondent. 


Judgment . — This is an appeal by the 
plainbiff (decree-holder) against the order 
of the District Judge of Coimbatore de- 
claring on the application of the respon- 
dent (the Otlicial Receiver of Coimbatore) 
that the decree is of no force as against 
the respondent and that the execution 
of it by sale of the properties of the in- 
solvent (defendant 1) in the decree can- 
not proceed. 

The facts are simple and undisputed. 
The appellant is a widow and she sued 
defendant 1, her husband’s brother and 
defendant 2, son of defendant 1, mem- 
bers of the joint family of her husband, 
for arrears of maintenance and for future 
maintenance claiming a charge for the 
latter on certain family properties speci- 
fied in the plaint. Four days after the 
suit w^as registered,’ i. e., on 22nd August 
1927, defendant was adjudicated insol- 
vent. On 21st November the plaintiff’s 
vakil reported that defendant 1 had been 
adjudicated and asked for time to con- 
sider what should be done. On 12th 
December he submitted that he did not 
want to add the Official Receiver as a 
party and elected to proceed with the 
suit as it stood. On this no one seriously 
defended the suit and on 15th November 
1928 a decree was passed as prayed mak- 
ing the future maintenance a charge 
on Sch. B property. The respon- 
dent (appellant herein) executed her de- 
cree and tried to bring the property 
charged to sale. Then the Official Re- 
ceiver intervened and ob^cted to the 
execution on the ground that he ought 
to have been impleaded and that the in- 
solvent’s property had vested in him. 
The Subordinate Judge rejected this ob- 
jection and ordered the execution to pro- 
ceed. The learned District Judge in ap- 
peal reversed this order holding that the 
decree charging the property of the in- 
solvent without impleading the Ofliciall 
Receiver is a nullity. 

The order of the lower Court so far as 
it dismissed the execution petition en- 
tirely is obviously wrong. The decree 
was obtained against two persons, defen- 
dant 1, who subsequently was adjudged 
insolvent, and defendant 2, a minor who 
was defended by a guardian appointed 
by tlie Court and who has not been ad- 
judicated an insolvent. Whatever may 
he the consequences of not impleading 
the Official Receiver who represented the 
estate of defendant 1, it can have no 


3 PONNUTHATE v. OPPL. RECEIVER. CoiMBATORE (Pandalai, J.) Madras 859 


■ Sifeefc on fcae decree so far as it is against 
de.eQdanfc 2. But the appellant's learned 
advoca.,e contends thaftho order is wrone 
even as against the decree asainst dofeu- 

rtaut l._ His contention is that even in 

a case in which the rights of propert-v of 
a defendant are in question the insoU 

that defsudanc does not require 
hat the Ofhcial Receiver in vjhoin his 
property vests should lie brought on the 
^ecord According to the argument it is 
immaterial whether he is imnleaded or 
Qou and lo is said that the Ohicial Ee. 
ceiver IS hound whether he is added or 
nox. iuis IS opposed to clear authority 
upon the subject. It may be conceded 

chat this sui m which the plaintiff 
Played for a charge for her future main- 

oenance upon Sch. B property is one in 

which the right to immovable property 
was directly in question and that there! 

le the lule of hs pendens is within its 

proper limits applicable thereto. It is 
therefore said that by virtue of O. 22, 

'■ F,- Eeceiver 

■’!w f assignee by operation of 

defendants’ property need be 

Cm! f u ^ ^ of file 

Oouit which according to the argument 

2^ Z witHL 

plaintiff to add the receiver or not. 

argument is 

hat the Official Eeceiver was not ex- 
cluded by the refusal of any leave of the 
Court m this case. On the contrary the 
plaintiff after taking time to consider 
reported that she preferred to continue 
-the suit without the Official Eeceiver. It 
therefore IS incorrect to call in aid any. 
hmg which may depend upon leave of 

o?the7e fdea 

of the leave of Court has no place at all 

in this case because the question is whe- 

ther uhe respondent (appellant herein) 

baneht of the decree against the pro. 
perty of a person which she knew had 
ly operation of law passed to the Off! 

■cial Receiver. On this point the deci' 
ion m Pumtithnvelu Mudaliar y Bha 

th!tTh«^'^“T'' is sufficient to show 
In th«^ s contention is wrong. 

ia4e bnr^i --S s morf. 

tya°s wh?t ^f^ftOels and the question 

obtained by him in the absence o the 

in whom the property 
■of_^h^.de_fend^nt had vested. Both tS 


learned Judges agreed in the view that 
where tiie mortgagor becomes bankrupt 
peu.lmg tt.e suit the trustee in hank- 
ruptcy IS noli hound by a decree for fore- 
closure in liis absence. This matter is 
dealo at some length by Biiashvam 

Ayyangar J., at pp. 422 and 42.3 where 
he cites, Wood v. S//?-r (2) : 

Snrr 

point vl ‘ Assignee being one ap- 

pointod lu lavituin and not a •volunt.rrv nn - 

chaser, as in the case of a transfer by act of Lr- 

dewee •'I'"-’ of a 

in and H rendens cannot a,7ect 

Oti? • 1 ^ seekincr to hind him (the 

n^ \rhi;iw’^'‘‘:H i^’dtof the suit, pend- 

o, "l subject-mar, le( has 

‘W operation of law, ou^ht to 
take proceedings to j.iu him as a na tv to the 
suit and obtain the decree against him."' 

in 7,-aia. 

c/iand Banerji v. Jagannath Mariuari (3) 

sf-r^’ot?'^ °° priuciplo but is not 

in n 7 to this case because 

that case the defendant on the record 

died and m bringing in his legal repre- 

entatne nis son was impleaded, hue it 

bolveot before^ the suit and that there- 
ore his father s inheritance, when it fell 
la. also vested in the Official Eeceiver. 

held the Pi'ivy Council 

Offici!? TM fhe 

fficial Eeceiver, was not on the record 

to represent the estate and therefore the 

decree need not bind him. In this case 

pendiS!°th"“°^-f°‘’ 'f®fendant was 

penaing the suit. 

The same result, so far as this case is 
concerned is arrived at by reforenc-e to 

th„7nff ^•®'^-'’hich declaresi 

that after the order of adjudication noi 

ciedicor to whom the insolvent is in-* 

undS 7° provable 

undei the insolvency shall have any re-l 

medy against the property of the insol ' 

vent in respect of the debt or commence' 

any suit or other legal proceeding except 

with the leave of the Court. In this 

case if there was no other irregularity 

execution was sought of the property of 

the insolvent vested in the Official Se i 

ceivor without leave of the Court andl 

on tK 7 liable to be dismissed' 

OD that; ground alone. For fhftoK^ 
reasons the order of the lower Goutt wiU 
bejr^d i 3 y declaring that the decree in 


1. (1902) 25 Mad 406=12 M L J 282." 


2. (185-1) 19 Beav 551. 
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O. S. No. 166 of 1927 and execution pro- 
ceedings in pursuance of it are invalid as 
against the Ollicial Receiver in so far as 
he represents the estate of defendant 1, 
but otherwise they are valid The ap- 
pellant has substantially failed and must 
pay the costs of the respondent. 

P.R.S./k.S. Order accordingly. 

A. I. R. 1933 Madras 860 

Pandalai and Curgenven, JJ. 

(Lamhu) Krishnavenamma — Plaintiff 
— Appellant. 

v. 

(Niriki) Hanumantha Kao and others 
— Defendants — Respondents. 

Appeal No. 30 of 1928, Decided on 
24th July 1933, against decree of Sub- 
Judge, Kurnool, in O. S. No. 28 of 1927. 

(a) Evidence Act (1872), S. 90 — Ancient 
document — Certified copy from proper office 
— Proof of identity of parties and occasion 
when it was made is sufficient to prove docu- 
ment and its contents. 

Where an ancient document produced is a 
certified copy obtained from the proper office of 
a statement made to a public officer in the course 
of bis duty and the identity of the parties and 
the occasion when it was made have been suffi- 
ciently proved by the evidence in the case, no 
other proof of such a document or its contents 
can bo required. [P 861 C 1] 

(b) Hindu Law — Surrender — Surrender 
must be of entire property in possession, en- 
joyment or control of family — Chance of 
setting aside alienation by widow does not 
form part of properly. 

When it is said that the surrender must of the 
entire property, it means the entire property then 
in the posssssion and enjoyment or control of the 
family. And the widow making the surrender 
need not include all properties which she had 
already alienated to others and which are in 
their possession. Such cases are only chance of 
getting these alienations set aside and are not 
propert}’. LP 861 C 2] 

^V . Kotha Ildar ami ah — for Appellant. 

K. Srinivasa Kao — for Respondents. 

Pandalai^ J. — The appellant was 
plaintilf 2 in the lower Court. The suit 
was orginally brought by plaintiff 1 ; 
a minor who was alleged to have been 
adopted by the present appellant, who 
was impleaded as defendant 2. The ori- 
ginal plaintiff having died, defendant 2 
was transposed as plaintiff 2 and has 
now become, on the dismissal of the suit 
the appellant. The suit was brought for 
the recovery of certain properties which 
admittedly belonged to the father of the 
appellant, one Subba Rao, lie had a 
son by name Ilanumantha Rao who 
however predeceased him. Subba Rao 
was, it appears, for several years before 


his death insane and on bis death, 
sonless in 1908 the appellant, bi» 
daughter, became bis heir. On 17th 
January 1912 she executed Ex. 1 to de- 
fendant l,the deceased pred.scessor of 
respondents 1 to 3, releasing all her then 
rights to defendant 1 described therein 
as the gnati (reversioner) and agreeing, 
to accept from him a maintenance for 
her lifetime of Rs. 5 a month. The ap- 
pellant was apparently content with 
this arrangement for practically tbo 
whole period of 12 years ; for she gavo 
up possession and enjoyment of her fa- 
ther’s property to defendant 1. On 15tb 
January 1924 she executed an adoption 
deed in respect of her husband’s brother’s- 
son, the original plaintiff, a boy aged 
seven; and on the next day, i.e., 16th 
January, she purported to execute to- 
him a second surrender of the same pro- 
perties which she had already surrendered 
to defendant 1 and this suit was brought- 

on 17th January 1924. 

Curiously, in the plaint nothing was- 
mentioned not even by reference, about 
the first surrender Ex. 1 and all that is- 
said is that on 17th January 1912 de- 
fendant 1 got into possession of the pro- 
perties having paid some money to the- 
appellant (defendant 2). Defendant^ 1,* 
the only contesting defendant, denied 
the factum and validity of the plaintiff’s- 
adoption and also set up that even if the- 
plaintiff’s adoption were valid it would 
have no effect upon the surrender in his- 
own favour which could not be attached 
on any ground whatsoever. Issues were^ 
framed on both these main ’heads of the 
case. It will be seen from the judgment 
of the learned Judge that he has gone 
fully into all the issues and on the ques- 
tion of adoption held against its validity. . 
As will appear presently, it is not neces- 
sary for us to go into that. As the ap- 
pellant’s learned advocate said in open- 
ing the case he wmuld have, in order to* 
succeed, to show that the first surrender 
Ex. 1 was not binding upon the appel- 
lant even if there had been a valid 
adoption and if he cannot succeed in do- 
ing that it would be unnecessary to go» 
into the question of the plaintiff’s adop- 
tion. The learned advocate argued that- 
the learned Judge’s opinion against thQ' 
appellant upon this matter was not sus- 
tainable on three grounds : 

Firstly, that defendant 1 is not a re- 
versioner of the appellant’s ather ar- 
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■family at all in whose favour alone there 
could be a surrender; secondly, that the 
surrender was nob of the entire property 
because it omitted one house which be- 
longed to the estate; and thirdly, that 
the surrender was vitiated by being 
brought about by fraud or misrepresenta- 
tion or by threats of oppressive litiga- 
tion employed by defendant 1 and a 
vakil who was helping him, one Venkoba 
IRao. 

We have heard the learned advocate 
at great length upon these points and 
have no hesitation in saying that the 
learned Judge’s conclusion on these 
matters which he has dealt with fully 
in his judgment is perfectly justified. 
First, as to w^hether defendant 1 was a 
gnati or reversioner of the appellant’s 
father, the matter is put beyond all pos- 
sibility of doubt by the indisputable 
documents in the case. So long ago as 
1860 a statement was made to the inam 
Commissioner by Hanumantha Rao, the 
father of defendant 1 (vide genealogical 
table at p. 26 of the pleadings) that 
Subba Rao, then a young man, and his 
uncle Bhima Rao and his father Ragha- 
vendra Rao belonged to one branch of 
the family and that Gurraja Rao, the 
deponent’s elder brother, the deponent 
himself and certain others belonged to 
the other branch of the family. A portion 
of the statement sets out the genealo- 
gical table which is exactly the same as 
that put forward by defendant 1. The 
■statement relates obviously to the inam 
to which both the branches of the family 
were equally entitled of which the ap- 
pellant’s half share is item 2 in the 
schedule to Ex. 1. The appellant’s 
learned advocate attempted to persuade 
us that this statement was not suffi- 
ciently proved. The document produced 
is a certified copy obtained from the 
proper office of a statement made to a 
public officer in the course of his duty 
and the identity of the parties and 
the occasion wffien it was made have 
been sufficiently proved by the evidence 
in the case. No other proof of such a 
document or its contents can be re- 
quired, at this distance of time. We 
consider the objection of the appellant 
unsustainable. This by itself would 
have been sufficient to overthrow the ap- 
pellant s argument on this matter but 
there are more recent documents to the 
samo effect. (After referring to these 


documents, his Lordship field defen- 
dant 1 was the nearest leversioner of 
Subba Rao the last male holder and 
proceeded). xAs to the argument that 
some property was lelt out of the 
surrender deed Ex. 1 it is equally un- 
founded. The property said to have been 
excluded is a house but it is seen from 
Ex. 14 that this house had been sold so 
early as 1908 by Krishtamma the widow 
of Hanumantha Rao, to a stranger and it 
has remained with the stranger and his 
successors in title to this date. It fol- 
lows that at the time of Ex. 1 the pro- 
perty was not with the family at all. • 
But it is argued that the property be- 
longed to the family and that the appel- 
lant should have questioned the aliena- 
tion of Krishnammal and that therefore 

the house was also property whichshould 

have been included. We do not think 
that this argument is sound. No doubt 
the surrender must be of the entire pro- 
perby. \Vhen it is said that the surren- 
der must of the entire property it means 
the entire property then in the posses- 
sion and enjoyment or control of thel 
family. It has been held that even if 
some property has been left oufc by in- 
advertence it may be repaired by a sub- 
sequent surrender. It cannot be the 
case in respect of properties that have| 
been alienated away and are in posses- 
sion of strangers that a widow surren- 
dering her rights is required to mention 
all possible causes of action about them 
at the risk of finding her act invalid. At 
the date of Ex. 1 all that the appellant 
had, if she had it, was a chance of get- 
ting KrishnammaTs sale deed set aside. 
That is not property nor can the omis- 
sion of such a right of action be held to 
diminish from the entirety of the sur. 
render. Besides it is not established 
that the property belonged to the estate 
of Subba Rao and the respondent has 
argued that the property belonged to 
Hanumantha Rao. However that may 
be, the appellant’s argument fails. 

The appellant s third and the last point 
is that the surrender deed Ex. 1 was 
brought about as a result of fraud or 
misrepresentation or threats employed 
to a helpless widow who was overcome 
by them. This is perhaps the weakest 
point m the appellant’s case. (After 
examining the evidence, his Lordship 
held that the allegations of threat, fraud 

and misrepresentation are groundles 
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and proceeded). If we look at the 
appellant’s conduct it leads to the 
same result. For practically the whole 
period of 12 years she was content 
and took no stops to disown or dispute 
Ex. 1. Apparently her father-in-law 
and his brother who had been witnesses 
in Jilx. 1 would nob be parties to any 
such enterprise. Thereupon almost on 
the last day of the 12th year and ol)- 
viously to prevent the appellant having 
herself to go to Court and set aside her 
own act, some ingenuous rnind conceived 
the idea of getting up an adoption for 
tliat purpose. The result was the adop- 
tion immediately followed by another 
surrender deed of the same properties 
and this suit. 

Linder these circumstances we have no 
hesitation in agreeing with the learned 
Judge that the surrender is not open to 
attack on any of the grounds set up by 
the appellant. It is not disputed that 
unless he can. do so the issue on adoption 
need not ba gone into. The appeal is 
dismissed with costs of respondant 1 (de- 
fendant 3). The appellant should pay 
the court-fee duo to Government. 

K.S. Appeal dismissed, 

A. I. R. 1933 Madras 862 

CURGENVEN, J. 

TJiota CJienna Kesavulu and others — 
Petitioners. 

V. 

Thota V ceraswami and others — Oppo- 
site Parties. 

Civil lievn. Petn. No. 736 of 1931, 
Decided on 7th December 1932, against 
order of Dist. Munsif, Tenali, D/- lOth 
February 1931. 

(a) Civil P. C. (1908), Sell. 2, para. 3 (1) — 
Reference to arbitration through Court — 
Scope of enquiry is .scope of suit — Neither 
arbitrator can exceed his duties nor Court 
has jurisdiction to pass decree in terms of 
award where arbitrator has so exceeded. 

Whore a dispute is referred to arbitrators 
through the Court, the scope of their enquiry is 
the scope of the suit itself as disclosed by the 
pleadings and they have no jurisdiction to extend 
it either as regards the subject matter or the per- 
sons atlocted by it. Both the arbitrators who so 
exceed their duties and the Court itself which 
nevertheless passes a decree in terms of the 
award are acting in excess of their jurisdiction: 
air 1925 P C 293 and A I R 1926 Mad, 201 
Rcl 0)1, [P 864 C 1. 2] 

(b) Civil P. C. (1908), S ch. 2, para. 3 — 
Partition suit referred to arbitration — Com- 
promise without Court’s sanction consented 
to by guardians on behalf of minors and 
accepted by arbitrators — Such guardians 


cannot subsequently plead that consent will 
not affect minor’s rights. 

Where a partition suit is referred to arbitra- 
tion and the arbitrators accept a compromise . 
consented to by all the parties and by the • 
guardians on behalf of the minors but without 
sanction of the Court, the absence of the Court 
sanction does not render a decree passed on the 
compromise void, but only voidable at the option 
of the minor; and no other party can call it in 
question except the minor on attaining majority 
or before then through a next friend. Hence the 
guirdians, who had consented to it cannot sub- 
sequently plead that their consent will not affect : 
the right of the minors : A I H 1931 Cal 211 and 
29 Cal 167, lief. [P goi C 1] 

(c) Civil P. C. (1908), Sch. 2, para 15 — 
All arbitrators not functioning at hearing — 
Objection not taken and merits of award not 
affected thereby — Order confirming award 
is not open to revision. 

Where only some of the arbitrators taka part 
in the hearing, but no objection is then takeu 
and the merits of the awa^ are not affected 
thereby, an order confirming such award is not 
open to revision on this ground. fP 864 0 2} 

P. Satyanarayana Bao — for Peti- 
tioners. 

G, Lalcshmannat G, ChandraseJeara^ 
Sastri, K, Kottayya, V, Krishna Mohan, 
J, Samhasiva Bao and N, V, Shiva Bao 
— for Opposite Parties. 

Ji^dgment, — This civil revision peti- 
tion is presented against an order of the 
District Munsif of Tenali confirming an 
award passed in O. S. No. 450 of 27 
on his file, dismissing the objections of 
the petitioners, who are defendants 4, 
6, 7 and 8, and making the award a 
decree of the Court. The plaint stated 
that one Thota Sitaramayya had seven 
sons of whom the four eldest were res- 
pectively defendant 1, plaintiff, and de- 
fendants 2 and 3. Defendant 3 died 
pending suit. The remaining three sons 
had died at earlier dates, Kotayya the 
5th son leaving defendant 4 a minor, 
Sriramulu the 6th son leaving three 
minor children, defendants 5 to 7, and 
Raghavalu the 7th and last son leaving 
a widow defendant 8. In 1912 Sita- 
ramayya, according to the plaint, made 
an incomplete or provisional partition. 
The property we are concerned with con- 
sisted of land and outstandings. Of the 
land he allotted about 20 acres to each 
of his sons, reserving a small amount of 
about 5 acres (shown as Sch. A in the 
plaint) in his own hands. His intention 
was, that later on any inequalities in 
this partition should ba rectified as far 
as possible from this Sch. A laud and, 
if any member was then found to possess 
an excess, that he should pay for it into 
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a commoti fuad at; the rate of R9. 500 
per acre. He kept control of the out- 
standinp until the time of his death in 
, when the plaint alleges an arrange- 
ment according to rvhich Kotayya, the 
Ota SOD, and Sriramula, the 6th son 
undertook the management of this pro’ 
party. The suit was filed to obtain a 
a permanent division of the land by the 
method laid down by Sitaramayya and 
to secure a partition of the outstandings 
an account to be taken of sums alleged 
to have been appropriated by the two 
raanagipg brothers during the time of 

tneir management. 

After issues were framed an applica- 
lon was made and granted to refer the 
dispute to five arbitrators who in due 
course passed an award. A number of 
objections were taken to this award be- 
fore tne lower Court. The main'objec- 

t on pressed in this Revision Petition is 
that both as regards the division of the 
land and of the outstandings the arbitra- 
tors went beyond the terms of their re 

ascert-air, -11 IS necessary to 

extent 

® plaint and raised by the 

Ii!iKU% matter concerns the legal 

lability to account on the part of the 

I^°‘a'yya and Srira- 
mulu. The contention of the peti- 

in^r^u" , ■ liability even accord- 
lu® plaint only arose when upon 

he death of Sitaramayya they assumed 
management of the property. The aXi 
trators on the other hand have gone 

lifetime and have taken into consider!! 

n!entlf instances in which pay- 

ment of debts was received by these t Jo 

sons, some of them even going back to 

the period before the division of 1910 

tL'^ ^ ‘^bink rightly tha! 

“ "f 

Court to adoD? ‘be 

'which rrto^ course; a course 

cast very hea!v^!iah“r(--*° bas 

minor children of thesV!^wo'^!°° 
song. The nlni^f- « two deceased 

clearly that theJe iT ‘^®bow 

pa!rV U -a!nrin 

kept the promissory notes and other 
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documents as per Sch. B and retained 
stated*^ Po®®e®siou. In para. 5 it is- 

nirnV; he"iy! T, doeu- 

iiients lie (i. e., Sitaramavva) was collechina 

debts, gettinf- renewals of the documents 

ina moneys at interest, with the idei n^i 
ing them and discharging debts with tJ* 

.... o, cti „ „ "■i.;'':, rzt 

dant 4, Paid Snramulu the father nf 
5, 6 ,acd 7. who were ).is ec!Jate< sons h"'? 
knowledge of accounts and bu.sinoss “ ^ 


There is not a word in the plamt tr, 
suggest that Sitaramayya was not fn)l' 

business in his own hands or that !,;« 
sons behaved during his lifetime L 
such manner as would render them liable 
as de facto managers. It is then 
pressly stated that upon the fltheX. 

cioath these two sons, who had ^ been 
managing these affairs until H,! ^ 

had knowledge of them should 
the boh. A and B properties and k»en o 
counts regularly and show them to the 

others until the properties we e pa ti 

fc.oned; and that according to this J 
rangement the two brotbero f., r 

.io« of th, „„,e. ziirr, 
....... ,.rL; i?r,” , ‘ 

children, had been mak 7 no . J 
appropriate the money ° The“^-*’^ 

framed by the Court unon fl • ® 

is the third, “w!o mTnag T 

ramayya’ 7 , and it is significant tL Jfl®' 

the defence set up wa! tZt 
eldest sons, defendant 1 and the 

been throughout i? 7 bad 

property. °When on the ■ 

arbitrators they framed Th^- ‘ba 

cally verbatim as !he Ch" 

was clearly defined in thic *“ ®aquiry 

arbitrators proceeded to makJenn 

mg, over a period which 7 

the debts alleged to^ have^\ 
lected by Kotayya the f!n, 
fendant 4 . there are elavJ 

r» 08 . . 
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All but; one of these relate, it will be 
seen, to the period before the 1912 par- 
tition. There is a twelfth debt shown 
as collected in 1921. To each sum thus 
collected interest at 6 per cent has been 
added from the date of realisation, the 
whole amount of principal being Rupees 
4,852-7-5 with interest amounting to no 
less than Rs. 7,225-0-3, in all Rupees 
11.577-13-8, which b as been debited 
against the minor son of the deceased 
man. I am not however specially concern- 
ed to inquire into the merits of the arbi- 
trators’ decision except for the purpose of 
-considering whether this Court will be 
justified in interfering in revision. It is 
enough to say that I am quite satisfied 
that in so far as they have burdened the 
• children of these two deceased brothers 
wdth responsibility for acts done by them 
before their father’s death they have 
gone beyond the duo scope of their in- 
quiry. I am wholly unable to follow 
the learned District Munsif when he 
says that upon the pleadings it is per- 
fectly clear that the arbitrators were 
authorised to take into account the 
management of the property by these 
two brothers while their father was still 
alive. It seems to me patent from the 
terms of the plaint that the plaintiff 
never contemplated any such course. 

It is well enough settled that where a 

dispute is referred to arbitrators through 

(the Court the scope of their inquiry is 
‘the scope of the suit itself as disclosed 
by tbe pleadings and that they have no 
jurisdiction to extend it either as re- 
gards the subject-matter or the persoris 
•alTocted by it. The leading case in this 
country is the 1 rivy Council judgment 
in Pi am Pratap Ghamria v. Durga 
'Prasad Ghamria (l), a case which relat- 
ed not only to the inclusion by the ar- 
bitrators of a person not a party to the 
suit but also the settlement of certain 
questions neither raised nor foreshadow- 
ed in the plaint. When a reference is 
made by the Court under the second 
schedule to the Code of Civil Procedure, 

“It is incumbent,” their Lordships say, 
“upon arbitrators acting under such an order 
strictly to comply with its terms. The Court 
does not thereby part with its duty to supervise 
the proceedings of the arbitrators acting under 
the order. An award made otherwise than in 
. accordance with the authority by the order con- 
ferred upon them is, their Lordships cannot 
. doubt, an award which is ‘otherwise invalid* 

TTa T U 1925 P C 293=92 I 0 633=53 I A 1= 
53 Cal 253 (P C). 
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and which may accordingly be set aside by the 
Court under para. 15 of the same schedule.” 

Nor can there be any doubt that both 
the arbitrators who so exceed their du- 
ties and the Court itself which never- 
theless passes a decree in terms of thei 
award are acting in excess of their juris- 
diction. This has been held by a Bench 
of this Court in Bamastoami Ghettiar v. 
Venkatarama Aiyar (2), a case which 
like the present one arose upon an ap- 
plication in revision. Mr. Lakshmanna 
for the respondents has argued that the 
proceedings of arbitrators must not be 
subjected to too strict a test and that 
it is enough if they have followed the 
general purport of the pleadings loosely 
construed. I do not think that the 
mere application of a lenient standard 
will suffice here to enable me to find that 
the arbitrators have acted within their 
jurisdiction. And it was all the more 
necessary that they should have scru- 
pulously adhered to the terms of their 
reference in this case, because they were 
dealing with the alleged liability of men 
now dead and represented only by minor 
children in the guardianship of their 
mothers. For these reasons I think 
both that this Court has a right to in- 
terfere in revision and that it ought to 
do so. 

With regard to the partition of the 
land, I have already set out the arrange- 
ment which according to the plaint was 
proposed by Sitaramayya. Here again 
the arbitrators have not proceeded ac- 
cording to the plaintiff’s version of what 
had to be done, but in lieu of arranging 
for the payment of Rs. 500 per acre for 
any excess, they have taken land from 
some of the defendants and given it to 
others. Thus 2‘30 acres have been taken 
from defendant 4 and o*94 acres from 
defendants 5 to 7. The explanation 
rtiven for this departure is that all the 
parties consented to it. If there were 
no minors involved this would no doubt 
dispose of the objection, because it was 
perfectly competent to the parties to 
compromise upon this matter and for 

the arbitrators to accept the compromise. 

It was not however open to them to ac- 
cept the consent of the guardians of the 
minors without the sanction of 
Court accorded under O. 32. R. 7, 

P. C. A further point has been raised 
that the did not in fact really 

2^ A I Mad 201=91 I 0 745. 
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consent but, ho^vever suspicious the cir- 
<3umstance3 may appear, the lower Court 
has found upon this point that the con- 
sent was given and I am bound by that 
finding. I think there is no doubt that 
the award upon this point is vitiated by 
the circumstance that it departs from 
"the pleadings and is not cured by the 
valid consent of all parties. But I do 
not think that the very guardians who 
are found to have given their consent, 
can now come forward, as they do, and 
plead that that consent will not airect 
the rights of the minor defendants. An 
objection of this character has been con- 
sidered in Golenur Bibi v. Ahdu^ Samad 
(3). In that case, which was also a case 
of arbitration, some guardians who en- 
tered into agreements subsequently 
turned round after the award was made 
and preferred an appeal against it. It 
is pointed out that the absence of Court 
sanction does not render a decree passed 
upon a compromise void, but only void- 
able a tt he optionoftheminor and that no 
'Other party can call it in question except 
the minor, either on attaining majority 
or before then through a next friend. It 
is observed that in the Privy Council 
•case in G-huldm Bkan v. Muhammcid 
Hassan (4), one of the grounds taken 
against the decree was that the guardian 
of the minors had agreed to refer with- 
out the Court’s leave and yet their Lord- 
ships firmly put aside the contention 
that an appeal would lie. I do not think 
that upon the application of the guar- 
dians in revision I ought to set Iside 

this part of the award upon the ground 
•contended for. 

The only other point relates to the 
number of arbitrators who functioned at 
the hearings. It is true that on many 
occasions only three of the five arbitra- 
tors took part, but no exception was 
taken to this at the time and the matter 
is not one, in my view, which should 
form a basis for revision, no ground be- 
ing given to suppose that the merits of 
the award were thereby affected. Under 
E. U (a). Sch. 2, Civil P. 0., the Court 
may remit any matter referred to ar- 
bitration to the re-consideration of the 
same arbitrator or umpire where the 
award determined any matter not re. 
•fei red to arbitration, unless such matter 
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can be separated without affecting the 
determination of the matters referred. 
The portion of the award which deals 
with Sch. B is separable fiom that 
relating to the lan^l but the component 
parts of 'Sch. B itself are not separable. 
I thinJv theiefore that the only course is 
to refer for re-consideration the portion 
of the award relating to the outstandings, 
leaving the remainder as it stands. So 
far as the order of the lower Court re- 
lates to this part of the award, 1 njust 
hold it is without jurisdiction and sot it 
aside and direct it to pass an order in 
accoidance with law. The respondents 

will pay the petitioner’s costs of tliis 
petition. 

1 .K.S /k.S. Ovder dccordiiicjly , 

A. I. R. 1933 Madras 865 

Madravan Nair, J. 

Pijda Bamakrishnain/a Gam and an. 
othei Plaintiffs— A npeliants. 


otncrs — Do- 


V. 

Buclnpud I N^aganna and 
fend ants Eespondents. 

Civil Revn. Petns. Nos. 921 of 1931 
and 231 of 1930, Decided on 30th Au- 
gust 1933, from order of Deputy Collec- 
tor, Kovvur, D/- 30bh January 193L 

Madras Estates Land Act (i of 1908) S* 
189 and 132 — S. 192 relates only to proce- 
dure and does not ext-nd jurisdiction con- 
ferred upon Revenue Courts by S 139 

Revenue Court has no jurisdiclioo to try 
suit under 0.21, R 63, Civil P C —Civil 

P.C ( 1908 ), 0.21, R. 63: 

The section that confers jiiriscliotion on the 
Revenue Court to hear suits and applications is 
b. ibJ; aud suits and applications which a 

hear and determine are spe- 
cined in parts A and 13 of the schedule, S. 192 
has nothing to do with the jurisdiction of a 
Court to hear and determine applications. It 
reUtes to procedure. It does not extend the 
jurisdiction to hear and determine suits and 
applications conferred upon the Revenue Court 
by S. 189. Hence a Revenue Court has no juris- 
diction to try a suit under 0.21 R. G.3- 

1028 Mad 3G0 and AIR 1932 Mad ’716 Rcl on • 
AIR 1928 Mad cCO, Expl. (_P S66 G 2 ] 

P. Somasnndara?n~-{oc Appellants, 

Z. Venkatarama Raju—iov Rospon 
dents 

Judgment —This is a pefiition tore 
vise the order of the Deputy Collector 
of Kovvur roturoiug the plaint tiled by 

e petitioners in the Revenue Court 

for presentation before a civil Court 
having jurisdiction. 

The facts are briefly these; In Sum- 
mary Suit No. 100 of 1926, the peti- 
tioners obtained a decree against the 
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pattacl ars hold ing lands under patta 
No. 125 of tlic village of Annadevara- 
pefca. A portion of the lands had come 
into the hands of respondent 1 by pur- 
chase on 6th June 1929. In execution 
of their decree the petitioners attached 
these lands and then respondent 1 put 
in a claim petition objecting to the at- 
tachment under O. 21, R. 58, Civil P. C. 
Respondent I’s claim after inquiry was 
allowed by the Revenue Court on 11th 
October 1929. Before the expiry of a 
year from that date the petitioners filed 
a suit under O. 21, R. 68, Civil P. C., 
for the establishment of their claim to the 
pioperty in dispute. This suit was filed 
before the Revenue Court. Objection was 
taken that under S. 189, Madras Estates 
Land Act, the Revenue Court has no 
jurisdiction to entertain suits of this 
nature and that the plaint should be 
presented before a civil Court. This 
objection was upheld by the Deputy 
Collector and he returned the plaint for 
presentation before a civil Court having 
jurisdiction. The present civil revision 
petition is to revise this order of the 
Deputy Collector. The section of the 
Madras Estates Land Act which gives 
jurisdiction to the Revenue Court to 
hoar applications and suits is S. 189. 
Under Cl. (l) of the section: 

“ A Collector or other Reveniio Officer spe- 
cially authorized under this Act shall boar and 
deterniine as a Revenue Court all suits and ap- 
plications of the nature specified in Parts A and 
R of Iho schedule and no civil Court in the exer- 
cise of its original jurisdiction shall take cogni- 
sance of any -dispute or matter in respect of 
which such suit or application might be brought 
or made.*' 

It is conceded that a suit like the 
present one to establish the right to 
attach property is not included in 
Part A of the schedule wdiich specifies 
the suits triable by the Revenue Court. 
What is argued on behalf of the peti- 
tioners is that S. 189 only lays down a 
bar on the civil Courts against trying 
the suits mentioned in Sch. A and does 
not say that these are the only suits 
that can be tried by the Revenue Courts. 
In support of this contention reliance is 
placed on S. 192 of the Act. Under this 
section the provisions of the Civil Pro- 
cedure Code excepting a few are made 
applicable to proceedings under the 
Madras Estates Land Act. Under 
Cl. (a) of the section the provisions of 

O. 21 excepting a few rules, Rules Nos. 
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83, 89 and 91, apply to proceedings in 
execution of rent decrees. It was held 
in Venkatarayndu v. Maharaja of PiU 
tapuram (1), that a claim petition under 
O. 21, R. 58, Civil P. C., can be enter- 
tained in a Revenue Court in proceed- 
ings in execution of a rent decree in such 
Courts when such decree is not in the 
nature of a mortgage decree hut only a 
money decree: see also Suryanarayana- 
V. Bamachaiidrudu (2). An application 
under O. 21, R. 58, is not mentioned 
specifically as one of the applications- 
triable by the Revenue Court in S. 189, 
Part B of the schedule. Mr. Somasun- 
daram argues by analogy that if a Reve- 
nue Court can entertain an application 
which does not fall within the applica- 
tions mentioned in Part B of the sche- 
dule, it can also hear a suit though that 
particular suit is not ' mentioned in 
Part A of the schedule as a suit triable 
by the Revenue Court. This argument 
is based upon a confusion between the 
scope of S. 189 and S. 192, Estates- 
Land Act, and cannot be accepted. 
The section that confers jurisdiction onl 
the Revenue Court to hear suits and 
applications is S, 189; and suits and ap- 
plications which a Revenue Court can 
hear and determine are specified in 
Parts A and B of the schedule. S. 192, 
Estates Land Act, has nothing to do 
with the jurisdiction of a Court to hear 
and determine applications. 

It relates to procedure. It lays dowml 
what procedure shall be followed by a 
Revenue Court under the Estates Land 
Act in hearing and determining suits, 
applications, etc., which it has jurisdic- 
tion to hear and determine. That sec- 
tion does not in any way enlarge the 
scope of the jurisdiction conferred upon 
the Revenue Court under S. 189. It 
simply deals with the procedure to be 
followed by the Revenue Court and does 
nothing more. As contemplated by the 
Estates Land Act, an application under! 
O. 21, R. 58, Civil P. C., is nob a sub- 
stantive application like the applica- 
tions mentioned in Part B of the sche- 
dule but it is only a provision relating, 
to procedure which should be followed 
when the Revenue Court has to hear 
and determine suits, appeals or other 
proceedings under the Act. I do not 

1. AIR 1928 Mad 860=106 I 0 663=51 Mad 
774 : 

2. AIR 1932 Mad 716=139 I 0 462. 
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think that the decision in Yenkataraxyudii, 
V. Maharaya of Pittapuram (1). can be 
understood as an authority for holdin® 
that by force of 8.192. Ltates Land 
Act, an application not included in the 
list of applications mentioned in Part B 
of the schedule is made triable by the 
Eeyenue Court. In my opinion that 
b. i9„ does not extend the jurisdiction 
to hear and determine suits and appli- 
cations conferred upon the Revenue 
Court by S. 189, Madras Estates Land 

Act. This argument should therefore be 
overruled. 

The next argument is that since a suit 
under O. 21, R. 63, Civil P. C., is only 
a continuation of a proceeding under 
• 21, R. 58, Civil P. C., according to 
certain decisions, a Revenue Court 
which can entertain an application 
under O. 21, R. 58, on general principles 
may be said to have jurisdiction also to 
try a suit under 0. 21. R 63. The reply 
given to the first argument is a suflicient 
answer to this also. Whatever be the 
nature of the present suit, since the pre- 
^nt suit admittedly is not included in 
Part A of the schedule as one of the 
suits triable by the Deputy Collector, 
the Revenue Court can obviously have 
no jurisdiction to hear it. It therefore 
ollows that the plaint was' rightly re- 
turned by the Deputy Collector for pre- 
sentation to a civil Oiuit having juris- 
diction. The civil revision petition is 
accordingly dismissed with costs. 

G. B. P. 2.11 of 1930. This petition 
is to revise the order of the Deputy Col 
lector allowing the objection of respon- 
dent 1 to the attachment of the portion 
of the land under patta No. 125 pur 
chased by him. As the petitioners have 
a remedy byway of a suit and as the 
suit has been filed in time, there is no 
point in proceeding with this petition. 

This petition is therefore dismissed but 
'Without costs. 

P:K.S./k s. Petitions dismissed. 


SuBBA Rao (Walsh, J.) 
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.Walsh, J. 


V, 


(Boggavarapu) Subba iJao— Plaintiff- 
Respondent. 

Second Appeal No. 351 of 1929. Deci- 
ded on 23rd March 1933. 


.L“'^.-D«bls-Legal nacessity- 

Adults joining in execution-Evidence of 
circumstances of need for borrowing-Lender 
making reasonable inquiries— Lender need 

not see to actiiai opening. 

f-imii' all the adult members of a joint Hindu 
fami y join m e.xecution of a deed of transfer, 
and there are circumstance.s showing that family 
m.n have been in need of borrowing money at 
time, and there IS evidence that the lender 

made reasonable inquiries as to necessity of loan 

self ,*1°? lender to satisfy him- 

“d'-aneed was actually 
bfndini purposes, and the debt will be 

‘i’® members. jp gcs C 21 

Adult K necessity- - 

Adult members Joining in execution of deed 

dmat.ng legal necessily-No presumption 
or legal necessity arises. 

Tbere is no presumption of legal necessity 
arising trom all the adult members joining a 
execution of a deed of transfer and Admitting 

essi y therein. The fact alone cannoc supply 
the evidence of legal necessity when there is Vo 

loon . ^‘^^25 All28;AlIi 

1929 All 205 ; 8 Bom G02 and 16 / C 4il Bef. 

JD o y LP 868 C 2] 

Jr. oomasundar am — for Appellant. 

A. Salyanarayana — for Respondent. 

Juagme7it. The suit was on a hypo- 
thecation deed executed by defendants 
L 3 and 4 m favour of the plaintiff. 
Defendant 1 is the father of defendants 

A V ^P®f®“<^ant 2 was a minor at the 
date of the deed. The trial Court passed 

a decree and defendant 2 appealed, his 
contention being that his share was not 
liab 0 . This contention was dismissed 
by the learned Subordinate Judge. Hence 
the second appeal. The deed in ques- 
tion was taken for Rs. 600 to disohav'-e 
miscellaneous debts incurred for the 
marriage of defendant 4 and for the ex- 
penses of the joint family. Defendant 1 
in his written statement admitted that 
the loan was for the above purposes but 
examined as D. W. 1 he threw over bis 
written statement and his evidence has 
been rightly disregarded by both the 
Courts. The plaintiff himself gave evi- 
dence and also examined other witnesses 
t^o show the circumstances under which 
he lent the money and that he made 
reasonable inquiries. Defendant 1 tried 
to make out that the marriage was 
twelve months before the date of Ex A 
but the trial Court found that it took 

Ex. A, and this view has not been dis 

sented rom in the confirming judgment 

appellate Court. P W 1 

Wnkat*^^*' flofendant I’s brother-in-law 
Venkataramaniah who had been a clerk 
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under tVio plaintiff for about 12 years 
stated that tliO loan was required by 
defendants 1, 3 and 4 for the purposes 
stated. It was sought to bo argued that 
the learned Subordinate Judge decided 
the question not on proof of proper in- 
quiry as to the necessity for the laon by 
the plaintiff but on a legal presumption 
arising from the fact that all the adult 
male members of the family, i.e., defen- 
dants 1, 3 and 4 made this representa- 
tion to the plaintiff. That I think is 
not a correct view of the judgment. In 
para. 3 the learned Subordinate Judge 
says : 

• “ 'I'hcro is also some evidence that the p1ain- 
tilTs’ clerk who was also the morbsagor’s brother- 
in-law represented to the plaintiffs’ son P. W. 1 
that there was necessity for the borrowing.” 

After quoting the law as laid down in 
Ilanooman Persaud Panclau v. ]\It, 
Babooe ]\[unyaj Koomoeree (l), he says : 

‘‘ The present question is whether plaintiff’s 
case will come under the test laid down bv their 
Lordships. There is evidence of 1\ Ws. 2 and 3 
(P. Ws. 2 and 3 hero is a mistake for P Ws. 1 
and 2 but that is immaterial) that plaintiffs’ son 
made some inquiry as to the necessity for the 
loan of the mortgagors, defendants 1, 3 and 4, 
and that he also satisfied by questioning his 
brother-in-law ^'onkataramaniah whether such 
necessity existed (It was plaintiffs’ son who 
actu dly advanced the money.)” 

As I said above, the' evidence is all on 
one side because the only ‘evidence cal 
led by the defendants is that of defen- 
dant 1 which has been rightly rejected 
by both the Courts as contradicting his 
written statement. .Again in para. 5 
before he begins to discuss the presump- 
tion arising from the adult members ad- 
mitting the necessity, tlie learned Judge 
states: 

” 'fhere is some independent inquiry in that their 
brother-in-law corroborated their statement as 
to their needs and necessities.” 

It is therefore nob correct to say that 
the learned Subordinite Judge has deci- 
ded the cas(3 simply on tho alleged pre- 
sumption arising from the adult mem- 
bers admitting necessity. As regards 
this presumption the case ho quotes, 
BliarjJOdJi Das v. Allayi Khan (2), is the 
docipion of a single Judge of the Allaha- 
bad High Court which has boon dissented 
from by another single Judge of the same 
Court in IBiogwat v. Salamat Khan^ 
A 7. 11. 1929 All. 20o, and the decision 
of the latter was approved in appeal by 

1. (IBol-fiT) G AI I A 393 = lSn WR81=2 Ruther 

20=1 Sar .^)52 {P C). 

2. AIR 1025 All 28=78 I C G40. 


a Bench in Salainat Khan v. Bhagwat 
(3). There remains however Balvant 
Santaram v. Bahaji (4j, is also a Bench 
decision, and there is a remark in 
Bamayya v. Perayya (5) by this Court 
that : 

tho District Judge was at liberty to attach such 
weight lo the recital as he thought fit. It might 
have been open to him in his discretion to make 
a presumption in favour of the creditor.” 

It is not really necessary to go into 
the question as to whether or not when 
there is no other evidence this presump- 
tion would by itself be evidence and 
throw tho burden on the defendant be- 
cause ovoQ Salamat Khayi v. Bhagwat 
(3) only lays down that although thei 
fact that all the adult members of a’ 
joint Hindu family joined in the execu | 
tion of a deed of transfer is sufficient to| 
supply any lacuna that mav exist in thej 
evidence of legal necessity, that fact, 
alone cannot supply the evidence of legal; 
necessity when there is no evidence oli 
legal necessity on the record. Here* 
there is certainly evidence, one very 
strong point being that the marriage had 
just taken place for which the money 
had been borrowel. There was also evi- 
dence that the lender made reasonable 
inquiries. The law does not require him 
to satisfy himself that the money which 
he advanced was actually spent for the 
purpose. Thera was evidence to justify 
the finding of fact of tho lower appellate 
Court and I cannot interfere in second 
appeal. The appeal fails and is dismissed 
with costs. 

P.R.sVv.D. Arypeal di.srnifi ^pd, 

3. AIR 1930 All 379=131' I C G08=52 All 49J. 

4. (1884) 8 Rom 602. 

5. (1912) IG I C 411. 
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Pandalai, J. 

S. Nayayana Nadar — Plaintiff — Ap 
pellant. 


V. 

Arujiachala Nadar and others — Defen- 
dants — Respondents. 

Second Appeal No. 385 of 1929, Deci- 
ded on lObh April 1933, from decree of 
of Sub Judge, Tinnevelly, in A.S. No. 53 
of 1928. 

Civil P C. (1908), S. 11 — Suit by endorsee 
of promissory note against maker and en* 
dorser — Maker denying execution of note — 
Endorser admitting receipt of consideration 
but pleading that he is unnecessary party — 
Court upholding maker’s plea and dismiss* 
ing suit at against endorser on ground that 
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Nakayana V. Arunachala (PandaLai. J.) 


there was no cause of action disclosed 
against him in plaint — Subsequent suit 
against endorser is not barred by res judi 

An endorsee of it promissory note sued both tho 
niaifer of the note and endorser, and sought 
a decree against both. The maker denied the 
pnuineness of the note and the endorser, while 
he admitted receipt of consideration from the 
endorsee (the plaintiff) for the endorsement, 
pieadecl that he was an unnecessary party to tho 
suit and that no decree should be passed ‘against 
him. The Court found that the note was uot 
executed by the alleged maker, that the endorser 
received consideration, which fact was admitted 
by him, but that there was no cause of action 
against the endorser and dismissed the suit as 
against both, mentioning that the remedy, if 
any, of plaintiff against endorser was to file a 
separate suit. When plaintiff filed a separate 
suit against the endorser, it was contended that 
It was barred by res judicata: 

Held: that the decision of the Court in the 
prior .suit was wrong but binding on the parties 
an hat as the liability on the endorsement 
was never heard and decided in that suit, the 

barred by res judicata: AIR 
1925 P C 65, Dist, [P ggg q 2J 

CJi. liaqliava Bao, D. Krishnasu'ami 
aod Bd Israil for Appellant. 

G. A, CJiellatya Nadai — for Respon- 
dents. 

Judgment, The plaintiff appeals from 
a decree dismissing his suit on the pre- 
hminary ground that his claim is res 
judicata by the decision in a previous 
suit (0. S. No. 57f of 1924) in the Court 
of the District Munsif of Tenkasi. 

That suit was brought by the present 
plaintiff as endorsee of a promissory note ' 
executed by one Lakshmana Nadar — not 
now a party to Arunachala Nadar, the 
present defendant 1, and endorsed by 
defendant 1 to the plaintiff. He sued 
both the maker of the note and endorser 

and sought a decree against both. The 

maker denied the genuineness of the 
note and the endorser, while he admit- 
ted receipt of Rs. 1,768 from the en- 
dorsee (the plaintiff) for the endorse- 
ment, pleaded that he was an unncessary 
party to the suit and that no decree 
should be ‘passed against him. The 
District Munsif found that the note was 
not executed by the alleged maker, that 

the present 'defendant 1 , (then defen- 
dant 2; the endorser, received considera- 
ion, which in fact was admitted by him 
but that there was no cause of action 
against the endorser. In para. 16 he 
dealt with the second issue, which was 
whether defendant 2 was liable for the 
claim and said that: 

There is absolutely no cause of action against 
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defendant 2. In the plaint it is merely stated 
ibat in case tne money is not recovered from de- 
enc ant 1, defendant 2 is liable for the same as he 
transferred the promissory note to the plaintifi. 
luo cause of action against defendant 2 will 
only arise on the dale of the tran.'^fer and not on 
be date of the promissory, note. In my opinion 
he plaint ooes not disclose anv cause of action 
against defendant 2. Tbe plain tiff’s remedy, if 
any, IS only to file a separate suit. I therefore 

nnd that clefendaut 2 is not liable for the claim 
on the promissory note.” 

Jn short;, tho District Munsif quite 
wrongly, of course, held that in that 
suit on the promissory note the present 
plaintiff could not sue on the endorse- 
rnent of a later date but must bring an- 
other suit on it. On that ground the 
plaintiff s suit was entirely dismissed, 
^oth the lower Courts now hold that 
this decision being on the preliminary 
point that this plaintiff s claim could 
not be then heard, does not matter, as 
the suit was eventually dismissed and 
therefore irrespective of this ground of 
dismissal the plaintiff cannot sue again, 
lor this, the remarks of Lord Philli- 
moie i n Fateh, Si ugh v. J agannath 
^nksh Singh (11, are quoted by the Dis- 
iict Munsif and other equally inappli- 
cable authorities are quoted by the 
learned Subordinate Judge. The truth 
of the matter was that the District 
Munsif in the former case instead of 
hearing and dec, ding the case before 
him, refused to do so on what he consi- 
• dered to be a preliminary point, that 

cause of action for the 
plaintiff to enforce the endorsement in 
that suit, but he must sue again. How 
ever wrong that decision was — undoubt- 
edly it was quite wrong— it is binding 
between these parties and it is clearl 
tha. the liability on the endorsemeni' 
w^ never heard and decided. That is,' 
sufficient to dispose of the ground on 
wmch the suit has been dismissed. 

he decrees of both the lower Courts are 
reversed and the suit must be remanded 
to the District Munsif to be disposed of 
according to la%v. The appellant will 
have refund of the court-fees in this 
Court and will got his costs in the 
lower appellate Court and in this Court 
irrespective of the final result of this 
suit The District Munsif will provide 
for the costs incurred in his Co^urt in 
the revised decree to bo passed. 

P.R.s /k.s. _ remanded. 

1. AIR ly25 P C 55=91 T O 

47 All 158 (P C)! ^ ^ ^80=52 I A 100= 
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Pandalai, J. 

S. P. S. R . Subramania Ayyai — Plain- 
fciO’ — Appellant. 

V. 

C. Bomer Cooty Haji — Defendant — 
Respondent. 

Af)peal No. 186 of 1931, Decided on 
21st April 1933, against order of Sub- 

Judge. Cochin, 1)/- JOth December 1930. 

Civil P. C. (1908), O. li, Rr. 14 and 21 — 

Plaintiff’s non-compliance with order under 

D. 1 1 , R. 14 does not warrant dismissal of 
suit. 

'J’be non-complianco with an order iinderO.il, 
R. 14 for the production cf ceriain documents 
hy the plaintitl does not warrant dismissal of 
suit for want of prosecution under O. 11, R. 21 : 
A 1 Ji j‘j ^4 Mad 682, Foil \ A I li vni All 
235, lief. [P 870 G 1] 

G. Ramakrishna Ayyar — for Appel- 
lant. 

B. P ockci for Respondent. 

Judgment. The plaintitl appeals from 
an order expressly made by the learned 
bubordinate Judge of Cochin under 

0.11, R. 21, 8cb. 1, Civil P. C., dis- 
missing his suit for %vant of prosecution 
on the ground that the plaintill had 
contumaciously refused to produce cer- 
tain documents which he had been 
ordered to produce. Prom the terms of 
the Judge’s order as well as from the 
l)revious orders for production which 
are on the record, there is no douht that 
those orders were passed under O. 11, 
K. 1‘1 and that respondent-defendant 1 
applied for orders under that provision. 
This being so, it would bo enough to 
jdisi)osQ of this appeal to say that the 
learned Judge had no authority to dis- 
miss the plaintill’s suit for disobedience 
of an order under O. 11, R. 14. That 
^\as decided so far as this Court is con- 
cerned in Suhhayyar v. Ramancithan 
Chettiar (1) whicli followed a decision 
of tlie .\llahahad High Court in Lyallpur 
Sugar Mills Co. Ltd. v. Ra 77 i Chandra 
Gur Snhai Cotton Mills Co. Ltd. (2). I 
should have been content to set aside 
the learned Judge’s order on this short 
t^round and send the case hack for dis- 
posal according to law if it had not been 
that the learned Judge’s order shows 
t lat he felt that his orders repeatedly 
made had been systematically defied 
am that nothing less than the dismissal 
of the suit would satisfy the ends of 
justice. f have made a study of the 

1. A I K l‘)24 Mad 582=7? 1 O 7()G. 

2. A 1 K l‘j22 All 235=G7 I 0 75 = 11 All 665. 


orders passed and I have come to the 
conclusion that the plaintiff did not 
either systematically or otherwise dis- 
obey any order to which the penalty at- 
tached to 0.11, R. 21 could be attracted. 
(After carefully setting out the circum- 
stances and facts, his Lordship proceeded.) 

I have thought it necessary to set out 
these facts only out of respect to the 
learned Judge and to the feelings which 
apparently he had come to entertain 
that a litigant in his Court deliberately 
disobeyed the order of the Court and 
flouted its authority. As I understand 
the facts, the plaintiff fully complied 
with and carried out the orders passed 
on the first two petitions, I. A. Nos. 152 
and 252 of 1930. He also partly carried 
out a part of the order on I. A. No. 334 
of 1930 by producing 197 chits which 
was all he could collect in *the time. As 
to his not producing the other account 
books, the short ansv/er is that there 
were no other account books that related 
to the transactions between the parties, 
and the plaintiff cannot reasonably bo 
blamed for resisting an order that he 
should produce note books relating to 
transactions between the pa/ities, but 
absolutely unconnected things with 
which the defendant had nothing to do. 

I feel that if the learned Ju^ige had 
understood this he would not have 
passed the order and he would have 
recognized thit there was nothing really 
and substantially disobedient in the 
omission of the plaintiff to produce ir- 
relevant account books. The learned 
Judge’s order is partly due to this. The 
only other records not produced are the 
remaining chits, letters, pronotes etc. 
So far as this disobedience is concerned, 
in my opinion, it was nob real dis- 
obedience. * 

The plaintiff produced 197 chits. How 
many more he had no one can now say 
because he did not have time to pick up 
the rest. It is not permissible to a 
party to excuse the disobedience of an 
order to produce documents to take 
shelter under the view that the order 
itself is wrong, unless the order is set 
aside by the superior Court. Every 
litigant is bound to the best of his power 
to carry out orders made. That was 
not the ground on which the plaintiff 
sought to excuse himself. Ha did obey 
the order, and for the documents which 
wore not collected he asked for time 
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S'lso asked for time to come to 

18 ourt, both of which were practi- 

cally refused. It was impossible for the 

plaintiff to produce at Cochin chits, 

^otters, pronotes, etc., which had passed 

etween the parties during a whole year 

after picking them up and collecting 

them at Quilon, a hundred miles away, 

in four days after the order, and I feel 

that if the learned Judge had realised 

the impossibility of carrying out the 

order which he made he would not have 

made it. I therefore think that there 

was no such contumacious disobedience 

on the part of the plaintiffs as to any 

order on I, A. No .334 of 

lySO as should in any case entail the 

extreme penalty for a plaintiff litigant, 

namely, that his suit should be dis- 
missed. 

Bab as I said, the learned Judge’s 

Older fails on the preliminary ground 

that he had no power to make it under 

t e provisions of law under which he 

purported to act. The learned Judge’s 

order is set aside and the suit will be 

sent back to be restored to its original 

number on the file and disposed of ac- 

cording to law as against defendant- 

respondent 1. The appellant will have 

his costs of this appeal from defendant- 
respondent 1. 

P.K.S./v.B. Appeal allowed. 


SURANNA V. SUBBAHAYUDU (Pandalai, J.) 
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Pandalai, J. 

Alluri Suranna and others — Defen- 
dants Appellants. 

V. 

Chedalvadu Suhharayudu and others — 
Plaintiffs Respondents. 

Second Appeal No, 527 of 1931 Deci 

ded oa2l9t March 1933, against decree 

of bub. Judge, Ellore, in A. S. No. 173 of 
1929. 

(a) Possession Possession will be presum- 

•ed by person having title if property is not 

capable of actual or effective enjoyment by 
taking produce. ^ 

If the plaintiff is entitled to immovable pro- 
possession thereof and the property 

aoual or effective enjoy- 

^ossesstL will h* produce is not possible, 
«oT 1, “.u® P''®sumed to be with the per- 

iff. ^ ‘^® - air 1931 Mad 644 . 

(b) Hindu Law- All ineinbers*’^of 

fami y parting wth iheir right* to joint 
/s no^o^n? 

as not one between coparceners. 

When all the members of a joint family 
have parted with their rights in a specific pro^ 


party of the family, questions between the 
a lenees of the several members are not ques* 
uons between coparceners : 34: Mad 269 (F B), 

Q 2j 

^snkatarama Raiu — for AoDel- 

lants. 

K. Venkatarama Bao—iot Eespon- 
dents. 

Defendant 6, and repre- 
sentatives of the deceased defendants 5 
hereinafter referred to as defendants 5 
and 6 and persons claiming under them, 
are the appellants. The suit was 
lought for partition and separate pos- 
session of one-foui tb share of a plot of 
land described as pati site and said to 
be roughly 11,000 odd square yards 
in extent, which had been the property 
of a family of zamindars of which the 
surviving' representatives are defendants 
1, -i, 3 and 4, aud of whom according 
to the plaintiti’s case defendant 1 was 
entitled to one-half of the property, 
delendant 2 to one fourth and defen- 
dants 3 and 4 to the other one-fourth. 
They claimed to have purchased the 
share of defendants 3 and 4 from their 
father by a -sale deed of 1901. Defen- 
dants 5 and 6, who were the principal 
contesting defendants, contended that 
defendants 3 and 4 were nob enti- 
tled to any share of the property at all, 
but that defendant i was entitled bo 
one-half and defendant 2 to the other 
half and that by two sale deeds of 1915 

and 1920 they (appellants-defendanbs 5 
and 6) had become entitled to both the 

halves and they also pleaded that the 

plaintiff had nob been in possession of 
his alleged share within 12 years of the 

suit. The principal issues were the 
first three, namely; 

“1. Has the plaintiff title to the suit site? 

® P*®'’“tiff possession of the suit site 
within 12 years before the date of the suit ? and 
3. Is the suit in time ? 

On issue 1 as to title, both the lower 
Courts have concurrently found that 
defendants 3 and 4, the plaintifi’s ven- 
dois, are entitled to one-fourth share 
and I have heard nothing from the ap- 
pellant’s learned advocate how this can 
be attacked. On the question of pos- 
session, the District Munsif held thaf 
the plaintiff being the purchaser from a 
co.parcener in an undivided Hindu 
family was not entitled as such to pos- 
session of any share of the alienated 

plain- 
tiff had not shown that he was in pcs- 
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session of fche share sued for within 
12 years of the suit. He dismissed the 
suit. The learned Judge on appeal was 
inclined to take the same view as to the 
nature of the plaintill’s purchase, that 
it was from a co- parcener in an undivi- 
ded Hindu family. But ho took the 
view that the plaintilJ was entitled to 
succeed on the ground that the land 
having l)een vacant unoccupied site on 
which no cultivation was done, pos- 
session up to within the 12 years’ period 
before the suit must be deemed to have 
been with the persons who had a title 
and therefore the plaintiff was entitled 
to succeed. On this ground he gave the 
plaintiff a decree as. prayed 

In second appeal the principal point 
argued was one of limitation. The ap- 
pellant’s learned advocate concedes that 
the article applicable is Art. 142 and 
that the plaintiff must succeed if he 
can show title and possession within 
12 years before the suit. So far as the 
question of i)09session is concerned, it is 
indisputable that if the plaintiff is 
entitled to immovable property and pos- 
session thereof and the property sued 
for is such that actual or effective en- 
joyment cf it by taking produce is not 
oossible, possession will be presumed to 
be with the person who has the title: 
Ramanathan Chetiiar v. LalcsJiman CJiet- 
tiar (l). The appellants’ advocate has 
attempted to attack both branches of 
the above conditions. He has attemp- 
ted in the first instance to show that 
the plaintiff’s right w’as not to property 
of which anyone could be in possession 
but that it wis only an equitable right 
posso'^red by alienees from co- parceners 
of a Hindu family who are entitled only 
to bring a suit for for partition and to 
take such property as is allotted to the 
alienee. On this point both the lower 
Courts have contributed to the confusion 
which has arisen by supposing that 
there was a case of an undivided family 
or an alienation by a co-imrconor in this 
case. There is nothing in tlia plaint or 
in the written statement which supports 
the idea that either party considered 
the plaintiff ’s purchase as an alienation 
from a co-parcener. 

The plaintiff spoke of the property as 

jointly in possession of the various 

slyarers. The defendants spoke of its 

1 . A 1 R 1U31 Mad 014--133 i G U=6i Mad 
622. 
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possession in divided halves. In either 
case ,no question of co-parcenary arose. 

In any case it is obvious that when all 
the members of a joint family have 
parted with their rights in a specific' 
property of the family, questions bet- 
ween the alienees of the several mem- 
bers are not questions between co-parce- 
ners: Ibiiramsa Rowthan v. Thirn- 
vcnkatasirayni Naick (2). The cases,, 
therefore which hold that alienees from 
co-parceners have only rights of suit for 
partition have no application to this 
case, because it is the case of both the 
parties that no co-pHrcener has any sub- 
sisting right in the suit property. 

The appellants’ learned advocate next 
denied that this property w’as such as 
to bo incapable of actual enjoyment. 
That is a question of fact and whether 
in fact it was incapable of actual enjoy- 
ment up till a period within 12 years 
before the suit was one eminently for 
the lower appellate Court. It was in 
evidence that it was only after defen- 
dants 5 and G bought the property in 
1920 that something began to be done 
upon it in the way of building huts and 
buildings and that till then it lay 
vacant or waste. It is open to the 
lower appellate Court to apply the- 
doctrine of Ramanathan Chetiiar v. 
Lakshmanan Gheitiar (1). to the case 
and to infer upon the facts that .the 
plaintiff must be deemed to have been 
in possession. The second appeal fails- 
and is dismissed with costs. 

P.R.S./k.S. Appeal clismissed, 

2. (1911) 3‘1 Mad 269=7 1 G 559 (F B). 

A. I. R. 1933 Madras 872 

Pandalai, J. 

{Pain) Vittala Hedge — Appellant. 

V. 

Paniyur Uosamane Sheejiaj’^pa Shetirj. 
— Respondent. 

App>:al No. 200 of 1930, Decided on' 
1st ^Iay 1933, from order of Dist. Judge, 
South Knnara, D/- 10th March 1930. 

(a) Civil P. C (1908), S. 39— When Court 
passes decree and there is decree in appeal 
therefrom, for all purposes of execution there 
is only one decree viz., ihe original decree as 
amended by appellate Court — It is only this 
decree that is transferred. 

When ft Court passes a decree and there is ft- 
decree in appeal therefrom and thereafter a peti- 
tion for execution to the first Court, there is 
only one decree to bo executed, viz. the origiuftl 
decree as amended by the appellalo Court. When 
in such circumstances a petition lor transfer of 
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xeciition is prayed for to that Court and granted 
by it, the above decree is the only decree which 
can be transferrei and the transfer cannot be 
understood as if it were a piecemeal transfer, 
i, e., a transfer of the original decree and riot of 
the appellate decree. Tp 873 c 2] 

(b) Limitation Act (1908), Art. 182 — Ap- 
p ication otherwise than in accordance with 
law— Civil P. C. (1908), O. 21, R. 11. 

IMerely an omission from the execution peti- 
tions of the particulars required by Cls. (d) and 
(g), O. 21, R. 11 (2j, Civil P. 0., is not sufficient 
to make them otherwise than in accordance with 

LP 874 C 1] 

i?. Sitarama Hao — for Appellant. 

B. Lakkappa Eai and K, li. Subra. 
mania Iyer — for Respondent. 
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Jiidcjment— The lower Court has dis- 
missed an execution petition by the ap- 
pellant filed in the Karkal Munsif’s 
Court on 3rd July 1929, to execute his 
decree made in O. S. No. 875 of 1919 by 
the Udipi Mun^if s Court on the ground 
of want of jurisdiction and limitation. 
The learned District Judge was so struck 
by the irregularities of the execution 
department in the Subordinate Courts in 
his district anrd the careRss manner in 
which that department was being worked 
by the officers of the Courts as well as 
by litigants and their advisers that he 
has passed very strong strictures on 
what he quite rightly terms the apathy 
and indifference associated with the exe- 
cution of civil Court decrees. The justifi- 
cation of these remarks in this execution 
consists in fifteen applications in execu- 
tion during a period of five or six years 
in all of which it seems the particulars 
required by O. 21, R. 11 , Civil P. 0., 
were wrongly entered. The fact of there 
having been an appeal was ignored with 
•the consequence that the modification 
effected by that decree was also ignored. 
In face the appellate decree deducted 
about Rs. 30 from the amount awarded 
by the original decree and reduced it 
from Rs. 378 to Rs. 3l7. In these 
fifteen applications the larger amount 
was applied for ; but no one was hurt 
because as the learned Judge himself 
says the judgment. debtor successfully 
evaded arrest during all the time. The 
Judge says it is a disgraceful thing that 
warrants for arrest should be returned 
unexecuted fifteen times. * 

At last in Execution Petition No. 411 

of 1929 the judgment-debtor Was arrested 

by the Karkal MunsiPs Court and then 
be paid Rs. 300, about half the decree 


amount, and raised the objection that in 
the previous applications the appellate 
Court decree was not mentioned and a 
laiger amount than was due was prayed 
foi and that he should not be mulcted 
vvith the costs of those erroneous peti- 
tions. This objection being allowed, that 
execution petition was dismissed. Then 
the decree-hopper, on 3rd July 1929, filed 
his last execution petition which gave 
1 ise to this appeal, containing correct par- 
ticulars^ The application was again made 
to the Karkal Munsi’s Court, the Court 
which passed the decree being the Udipi 
Munsif s Court. The learned Judge has 
dismissed this petition on two grounds .* 
first that the Karkal Court had no juris- 
diction to entertain the petition because 
the appellate Court’s decree was not 
transferred to that Court but only the 
original Court s decree; and secondly be- 
cause the previous applications during a 
period of four or five years in which only 

the original Court’s decree was mentioned 

and not the effect of the appeal or the 
eduction in the decree amount made- 
eieby are not applications for execu- 
tion in accordance with law and there- 
fore the present petition is time barred. 
The learned Judge is wrong on both 

hen a Court passes a decree 
and there is a decree in appeal therefrom 
and thereafter a peffition for execution 
to the first Court, there is only one de- 
cree to be executed, viz. the original de- 
amended by the appellate Court. 
When in such circumstances a petition 
for transfer of execution is prayed for to 
that Court and granted by it, as admit- 
tedly ifc was in this case, the above de- 
cree 13 the only decree which can be 
ransferred and the transfer cannot be, 
understood as if it were a piecemeal 
transfer, 1 . e., a transfer of the original 
decree and not of the appellate decree • 
foi the simple reason that there are no 
two decrees and in the eye of the law 
there IS only one. In accordance with that 
principle vhen the Udipi Munsif’s Court 
transferred the execution to the Karkal 
Munsif s Court and sent the necessary 
certificates with a copy of the appellate 
decree which was the governing dccu 
ment .vh.ch would show the amount du^ 
o the decree-holder if read along with 
theorig.nal Court decree, that was a full 

W' POSW o! 

of jai'isdiolioD fsilt" 


‘874 Madras Mauadeva Sastrigal 

Next as to the previous applications 
being not in accordance vviih law, that is 
founded upon the omission in the earlier 
applications — there are 15 of them — of 
any reference to tlie fact of there being an 
appeal or of the diminution of the ori- 
ginal decree amount in accordance with 
ithe appellate judgment. The effect of 
'that was that the particulars (d) and (g) 
which are required to be contained in 
every petition for execution by O. 21, 
8. 11 (2) were erroneous. But that does 
not mean that the applications them- 
selves were not in accordance with law. 
As those petitions were erroneous in 
particulars, if anybody had taken care 
to detect the error, the decree-holder 
should have been required to correct the 
errors and re- present the petition with 
correct particulars. This not having 
been done, on account, as the learned 
Judge says, of the apathy and indiffer- 
ence associated with the execution of 
civil Court s decrees or of the judgment- 
debtor’s successful evasion of his obliga- 
tions nothing came of these petitions. 
Tliey were dismissed. These being the 
facts, the omission from the previous 
execution petitions of the particulars re- 
quired by Cls. (d) and (g) was not sulh- 
jcient to make them otherwise than in 

I 

jaccordance with law. And if they were 
in accordance with law the present peti- 
Ition was within tinle. 

The order of the lower Court is set 
aside and the petition will be sent to 
the original Court to proceed with the 
execution in due course. It is however 
open to the first Court in view of what 
has occurred to disallow the costs in- 
curred by the petitioner on the defective 
petitions, a sum of Rs. 33-9-0. The ap- 
pellant will have his costs here and in 
^the Courts below. 

r.R.s./ws. Order accordingly , 


A. I. R. 1933 Madras 874 

•Walsh, J. 

{BagJivatJiani) JMahadeva Sastrigal — 
Defendant — Appellant. 

V. 

Ivariyahara ar ulai Beddi ar and 

others — Plaintiffs — Respondents. 

Second Appeal No. 341 of 192*9, Deci- 
ded on 22nd March 1933, against decree 

of Sub-Judge, Trichinopoly, D/- 8th 
‘October 1928. 

Practice- New Plea— Limitation— Ground 
saving limitation not taken in plaint — Plea 


V. Marulai Reddiar (Walsh, J.) 1933 

cannot be allowed without amendment of 
plaint. 

Without an amendment of the plaint the 
plaintitl ..annot be allo^ved to take a ground 
wh'ch would save limitation not taken in plaint: 
30 Cal Gdl), Foll\ 31 Cal 195; 17 AT L J 281* 

ALH 1919 Mad 332; AIR 1933 Mad 395; 10 
BLH^U6\SI C 81; AIR 1922 Lah 39 and 
230, Ref. LP 876 C 1] 

2\ V, M nthukrishna lye ? — for Appel- 
lant. 

AT. F. Krishnaswami Iyer — (or Res- 
pendents. 

Judgment . — Defendant 6 is the ap- 
pellant in this second appeal. The suit 
was for recovery of a sum of Rs. 614 
alleged to be due on a mortgage. Ex. A, 
dated 18th February 1910, executed by 
defendant 1, in favour of plaintiff 1, 
plaintiff 2’s father and defendant 7. 
Defendants 2 to 5 are the sons of defen- 
dant 1. Defendant 6 is a subsequent 
mortgagee under the mortgage, Ex. 2, 
dated 4tb .Rmnary 1918. He was the 
only contesting defendant. He had 
brought a suit on bis mortgage. In that 
suit in execution he purchased the mort- 
gaged property in Cour t-*auction. His 
defence in the present suit is that the 
mortgage Ex. A had been discharged by 
the mortgage. Ex. 1, dated 28th August 
1913, which he had himself paid off 
when he took his own mortgage, Ex. 2, 
and that the plaintiff and defendant 1 
are colluding in this suit. A question 
as regards non-joinder of parties was 
also raised. The suit bond being dated 
18th February 1910, and the suit having 
been brought on 27th August l926, the 
claim was prima facie barred by time. 
Three payments were mentioned in the 
plaint, not speci6cally as saving limita- 
tion but which, if true, would evidently 
do so. They were on 10th April 1913, 
29th August 1916 and 22nd November 
1920. The trial Court found that these 
alleged payments were untrue and hence 
limitation was not saved. The suit was 
therefore dismissed. The lower appel- 
late Court agreed with the trial Court 
that the alleged payments endorsed in 
Ex. A 'VN^ere untrue, but it held that limi- 
tation was saved by a document, Ex. 1, 
filed by defendant 6. Agreeing with the 
trial Court that there was no non-joinder 
it decreed the plaintiffs' suit and against 
this defendant 6 has appealed. Three 
grounds in second appeal are taken. The 
first is that when the learned Subordi- 
nate Judge says 
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'there is absolutely not even a scintilla of evi- 
dence to prove the plea of discharge (that is, dis- 
•chargeof lilx. A),” 

he is overlooking the very important 
evidence afforded by Exs. 1 and 2 which 
have been expressly relied on in the 
trial Court’s judgment to prove dis- 
charge of Ex. A. The second ground is 
that the Courts below are incorrect in 
saying that all the necessary parties to 
the suit have been added. The third 
ground is as regards the matter of limi- 
tation. _ With regard to the first point I 
think it is perfectly clear that the 
learned Subordinate Judge has over- 
looked in the most extraordinary way 
evidence which weighed so strongly wdth 
the lower Court. He has not even said 
that he disagrees with its view of that 
evidence. He simply says that there is 
not a scintilla of evidence to prove the 
plea of discharge. Now Ex. 1 narrates 
that the mortgage is being taken to dis- 
charge the mortgage bond, Ex. A. and 
what 13 even more important is that in 
Ex, 2, defendant 1 has added the follow- 
ing as a separate clause: 

I declare that there is no encumbrance what- 
ever other ihan the one mentioned above.” 

The encumbrance mentioned above is 
Ex. 1. Therefore this is a categorical 
statement that Ex. A has ceased to 
exist. That Ex. A should have ceased 
to exist is strongly borne out by Ex. 1. 
The matter was put to defendant 1 whom* 
the plaintiffs called as their own wit- 
ness, P. W. . , and he could only say: 

i Exhibit 2 was not read out to me. They 

wanted me to affix my signature and I did so 

I do not know the reason for my signin^^ in 
two places in Ex. 2.” j 6 o n 

It IS extraordinary that in the face 
of the evidence of Exs. 1 and 2 and 
of the inability of defendant 1 to 
give any better explanation of what he 
himself stated in Ex. 11 than this, the 
learned Subordinate Judge should say 
that there is not even a scintilla of evi- 
dence to prove the plea of discharge. In 
nay opinion this entirely, vitiates his 
judgment because it is the chief piece of 
evidence to prove discharge and has not 
even been considered. I shall take next 
the question of limitation. Both the 
ria ourt and the lower appellate 
Oourt have found that the alleged re- 
payments on Ex. A which would save 
limitation are unt'ue. That being so 
the suit would be barred. But in appeal 
lor the first time, Ex. 1, a document filed 


by defendant 6 for another purpose has 
been allo^ved to be relied on to save 
limitation without any amendment of 
the plaint. As to how far this could be 
done, there are no doubt conflicting 
authorities. But the decisions in this 
Court appear to be clear that a ground 
to save limitation which has not been 
taken in the plaint cannot be taken un- 
less the plaint is amended, henode 
Bekari/ V. Eaj Waraiw ( i). which was 
confirmed in appeal in Jocjeshiuar Roy v. 
Raj Rarain f2), lays down this prin- 
ciple and the case was followed in this 
Court in Jagannadha Row v. Sesh- 
ayya (3) and il/. J/nt/n?;yan v. Chinna- 
kannu Mutlartyan (4). In a recent case 
reported in Pa/a Mi Chetty v. Sevugan 
Chetty (o), Cornish, J., reviewed all the 
decisions of the other Courts and fol- 
lowed the two Madras cases referred to 
above and the Calcutta case, dissenting 
from the view in Yakub Ibrahim v. 
Rahtmatbat{i3),Hingu Aliah v. Heramba 
Chajidra (7) and Parameshri Das v 
Fakir, a (8). In Yakub Ibrahim v. 
Rahimat Bai (6), it was held that a 

ground not taken in the plaint to save 

imitation, if it is not inconsistent with 

the plaint, could be taken later. Para 

meshri Das v. Fakiria (8), went further 

than that and held that an inconsistent 

ground might be taken. A later case, in 

Uttam Chand v. il/<. Thakur Devi (9) 

while It holds that Parameshri Das v.' 

Fakiria (8) is distinguishable because 

no ground of limitation at all was 

stated in the plaint, is in its tenor more 

in conformity with the view oftheHi«h 
(Jourfc. • ^ 

lield that a plaintiff 
could not be allowed to set up a new 

aknowledgment in appeal. It is argued 
for the appellant in this case that if an 
amendment of the plaint had been al- 
lowed It would have been open to him to 
show that Ex. 1 did not necessarily ex- 
clude the possibility of money having 

been paid for Ex. A before the date of 

Ex. 1 or of Ex. 1 having been actually 
signed after the date it professes to 


1. (1903) 30 Cal 699=7 C W N 651 

2. (1904) 31 Cal 195=8 C W N 168 * 

3. (1907) 17 M L J 281. 

4. AIR 1919 Mad 332=52 I C 243 

5. AIR 1933 Mad 395=142 I G lQ*q 

6. (1909) 10 Bom L R 346 

7. (1911)8IG81. 

8. AIR 1922 Lah 230=60 I C 779 — o Lali 13 

9. AIR 1922 Lah 39=69 I 0 4i9=3 Lah asl' 
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bear. However that may be, I see no 
reason to dil’fer from the view consis- 
tently taken by this Court so far, that 
without an amendment of the plaint the 
f)hiintiff cannot be allowed to take a 
ground wliich would save limitation not 
taken in tlie plaint. Jt may be pointed 
out that in the present case the plain- 
tilVs would have had the greatest dilli- 
ciilty in reconciling the ground they 
now take as saving limitation with the 
plaint because prima facie the effect of 
Ex. 1 would be to show that ]^]x. A was 
entirely jiaid off at least then and it 
may be noted that neither defendant 1 
nor the plaintiffs took any steps, when 
defendant b proceeded to execute his 
mortgage Ex. 2 against the property and 
to buy the land in Court-auction, al- 
though according to the plaintilf’s case 
their mortgage on the property still re- 
mained undischarged. 

As regards the third ground, non- 
joinder, both the Courts have 'found as a 
fact that a custom prevails and has been 
proved, by which only the eldest mem- 
ber in each family manages the trust 
and that if there are any minors in one 
of the families they do not manage the 
trust and that only the eldest of them 
manages after he attains majority. That 
is a finding of fact which I must accept 
and I therefore consider that hoth the 
lower Courts are correct that there is 
no non-joinder of parties in this case. In 
the result this second appeal is allowed,^ 
the decree of the lower appellate Court 
is set aside and that of the first Court 
restored with costs throughout. 

p.R.S./v.b. Appeal allowed. 
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Pandalai, J. 

(OlahJcat) Moi duyini Tlaji and another 
— Defendants — Appellants. 

V. 

Pootheri IllolJi Madhavan Nair and 
another — PlaintilTs — Respondents. 

Second Appeals Nos. 1()58 and 1714 of 
1928, Decided on Kith Decemher 1932, 
against decrees of Dist. Judge, South 
Malahar, in A. S. Nos. 781 and 765 of 
1925. 

(a) Transfer of Properly Act (1882), S. 66 

Mortgag v^r’s power to lease mortgaged pro- 
perty is limited by rule that he should not 
render security insufficient by such act — 
Onus of proving that security is unimpaired 
is on lessee — Malabar Law — Kanorn. 

Tho power of a mortgagor to lease mortgaged 


property in his possession is limited by tho rule- 
that the mortgagor must not by his act render 
the security insufficient, or do anything that is 
not necessary for prudent management and 
enjoyment, of the income while ho is entitled to- 
il; and the burden of proving that the security 
is unimpaired by tho lease is on the lessee. 
Hence where a jonmi who has demised his hand 
on kanom tenure and subsequently mortgaged 
the equity of redemption, renews the kanom for 
another period of 12 years by taking further 
advances from the kanom tenants, the renewals- 
are not binding on the mortgagee as the effect of 
the renewals is to materially diminish the secu- 
rity for the amount advanced by the mortgagee: 

39 / C 182; A 1 R 1928 Pat 372 and 1 P L J 663, 

[P 877 C 21. 

(b) Transfer of Property Act (1882), S. 66 
— Mortgagor’s right to lease mortgaged pro- 
perty — Conditions for exercise of such right 
mentioned. 

In order thj^t a mortgagor may lease the mort- 
gaged property, it is necessary that tho mort- 
gagor must be in possession to o.'jercise tho right 
in question, and tho lease must be the usual, 
mode of management of the property: Case laio 
referred. LP 878 C 2; P 879 C l] 

(c) Malabar Law — Kanom — Kanom is re- 
cognized at anomalous mortgage — Transfer 
of Property Act (18821, S. 98-‘ 

In modern times kanoms have acquired many 
of tho incidents of mortgages and are recognized 
as anamolous mortgages: *1 I R 1921 Mad 243, 
Ref. [P 879 0 1]. 

N. A. Krishna Iyer and P. Govinda 
Menon — for Appellants. 

K. P. M, Menoji and K. P. Krishna 
2Leno7i — for Respondents. 

Judgment. — Both these appeals raise 
a common question and may be disposed 
of together. The jenmi of certain pro- 
perties which were held on kanom by 
ditlerent tenants under ditlerent demises 
mortgaged the equity of redemption to 
tho respondents by a simple mortgage- 
for Rs. 6,000 by Ex. D, dated 9th De- 
cemher 1915. The appellants are two- 
of thoco tenants. The appellant in S. A. 
No. 1658 of 1928 had been holding under 
a demise, Ex. 7, dated 29th September 
1904, for Rs. 400 and the appellant in 
S. A. No. 1714 of 1928 under a demise 
Ex. A, dated 1909 for Rs. 500, the respec- 
tive properties in those cases. Subse- 
quent to the simple mortgage of 1915, 
tho appellant in S. A. No. 1658 of 1928- 
t^ok a renewed demise. Ex. 8, in 1917 for 
Rs. 700 on payment of a further advance 
of Rs. 300 and the appellant in S. A. 
No. 1714 of 1928 took a renewed demise^. 
Ex. 4, in 1920 for Rs. 800 on payment of 
a further advance of Rs. 300. 

The respondents simple mortgagees* 
brought a suit O. S. No. 28 of 1921 on 
their mortgage impleading the mortgagor 
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■eluding the present appellants and Z 
tamed a decree for sale subject to the 
encumbrances prior to their own mort- 
gage which were mentioned in Sch. B. 

t may be noted that the mortgagees 
had mentioned in the plaint that there 
were several subsequent encumbrances 
including the appellants’ renewals Exs. 8 

stated that being subsequent 
to their mortgage they could not prevail 
over their mortgage. The appellant in 
A. N^o. 16 d 8 of 1928 (defendant 55) set 
?n ^ written statement his renewal 
lliiX. b) and claimed that the sale on the 
mortgage could only be held subject to 
those rights. But beyond putting in 
these written statements none of the de- 
fendants including the present appel. 
lants pressed the right based on the 
renewals in that suit. No issue was 
raised about them and no mention is 
made of them in the judgment and decree 
which simply directed that the sale will 
be held subject to the prior encumbran- 

'Z was also said about 

the right of redemption which thesubse- 
•quent encumbrancers undoubtedly bad 
It they cared to exercise it. It is fair 

to infer that the subsequent encumbran- 
cers including the appellants did not 
or obvious reasons care to redeem the 
respondents’ mortgage and did nothing 
beyond . putting in written statements 
asserting their superior rights to hold 

the property till the end of their 12 
years' terms. 

In due course the respondents-mort- • 

properties to sale and 
in 1J23 purchased them themselves for 
about Rs 5.000 out of a total decree 
amount of about Es. 18,000. The balance 
ot the decree amount, which I am in- 
lormed amounts now to Bs. 11,000, has 
not been realised. The present appeals 
arise from suits brought by the mort 
gagees purchasers (respondents) to re- 
deem the kanoms. The dispute is that 
he respondents contend that they are 

redeem the kanoms prior 
to their mortgage subject to which alone 
they became the purchasers. The ap. 
pellants contend that though the addi- 
tional amounts charged on the proper- 
* j subsequent renewals Exs 8 

bin ! may tt be 

binding on the respondents as prior 

mortgagees yet the renewed kanoms are 

not mortgages, but leases by the mort- 


gagor which are valid against the prior 
mortgagees as they are the usual and 
accustomed mode of enjoyment of pro 
party in Malabar, and that as these leases 
subsist for a period of 12 years in each 
case from the date of renewal which had 
not expired on the date of the suit, thev 
are not liable to be evicted. Both the 
lower Courts rejected the appellants’ 

intentions and ordered redemption. 
il 0 nc 0 fchos© appeals. 

On the main question which was ela 
borately argued whether and to what 
extent a mortgagors leases are binding 
on a prior mortgagee, there appears to 
be no Madras decision. S. G6, T P Act 
and the decisions of other Courts were 
leferred to. Before I come to that I 
rnight mention two other points in view 
ot which that question would seem not 
so important in the present appeals as' 
It was supposed to be during the argu- 
ment. In the first place whether the 
mortgagor s power of leasing the pro- 

’m possession be referred to 
S bb, T. P Act, or to the principles 
which have been referred to in the deci- 
sions, the most important of which is 

Kuiari 

Mwari (Ij, ana are now enacted in the 

new S. bo-A (which does not apply to 

introduced by Act 20 of 

‘-ule 

•enda • thr"” 

lendei the security insufficient or do 
anyt ing that is not necessary for pru- 
dent management and enjoyment of the 

entitled to it; and 

the buiden of proving that the security is 

nimpaired by the lease is on the lessee- 
Madan Mohan Singh v. Raj Kishon 
Kumarz (l); Beni Prasad v! GanZo 

Ram Marwari v 
Dhanpat Stngh (3) at p. 570. The mort 

gaged property concerned in these ca°es 

was the equity of redemption subject to 

prior encumbrances. Seeing that only 

a fraction of the mortgage money then! 

due was realised by sale in 1923, it seems! 

hardly sufficient at the time of the rene^ 
wals in 1917 and 1920 and th!t h 
effect of the renewals Exs. 8 and 4 whiJh 

expired in 1929 and 1932. must have been 

1. (1917) 39 I C ISO 


i2, AIR 1928 Pat 372=110 T r oou r- 

.3. (191G) 1 Pat L J 563=88 I C 37. 
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, these renewals cannot be held to be 
jbinrling on the mortgagees. 

Secondly the renewals, as they are 
now put forward, were not merely rene- 
wals, but purported to charge the pro- 
perties vvith fresh substantial advances. 
It \vas in consideration of these advan- 
ces that the mortgagor granted fresh 
terms for 12 years from 1917 and 1920. 
It is admitted that these fresh advances, 
which are nothing less than subsequent 
mortgages, cannot avail against the prior 
mor tcagees-respondents. The contracts 
contained in lilxs. 8 and 4 being entire, 
the appellants, when they ask that the 
new terms must he upheld against the 
mortgagees, though the fresh advances 
for wliich they were given cannot he up- 
held, are psking that new contracts 
should be made for them. This is clearly 
untenable. If Exs. 8 and 4 cannot be 
upheld as to the consideration as against 
the respondents it is impossible to up- 
hold the extension of terms granted for 
that consideration and which are an in- 
tegral part of the contract. 

On the gorieral question of the power 
of a mortgagor in possession to lease the 
mortgaged property so as to hind the 
mortgagee there is a considerable body 
of judicial authority in favour of it 
before the enactment of S. 65- A. Some 
decisions had tried to modify the English 
law to suit Indian conditions. Accord- 
ing to h^nglish law a lessee from the 
mortgagor in possession after an English 
mortgagee has but a precarious posses- 
sion and is liable to bo evicted by 
the mortgagee. In their search for an 
Indian standard, other decisions applied 
S. 08, T. P. Act, as the right measure 
of that power. Others adopted the 
standard of what is necessary for the 
prudent management of the property 
without impairing the security. The 
result of these various lines of thought 
was not always uniform. While in some 
cases leases for short terms wore set 
aside as im]>ropor, in other cases per- 
manent leases wore uphold. It was in 
those circumstances that S. G5-A has 
been enacted which provides statutory 
tests whereby such leases may bo judged. 
It has no application to this case as the 
mortgage and kanoms here are of an 
earlier date. Coming to the cases them- 
selves: in ^ladciii ^lohan Siugh v. Ttdj 
Kishori Kumari (I), Mukerjee, J., said: 

“It cannot however bo maintained as was 


pointed out by Lord JusticelRomer in Beynolds 
V. Ashby (i) that the mortgagor has anything 
like a general authority to deal with or affect 
the mortgaged property during his possession 
thereof. The true possession thus is that the 
mortgagor in possession may take a lease con- 
formable to usage in the ordinary course of 
management; for instance he may create a ten- 
ancy from year to year in the case of agricul- 
tural lands or from month to month in the 
case of houses. But it is not competent to the 
mortgagor to grant a lease on unusual terms or 
to alter the character of the land or to autho- 
rise its use in a manner or for a purpose differ- 
ent from the mode in which he himself had 
used it before he granted the mortgage.” 

He added: 

“If there are any defendants who have ob- 
tained settlement from the mortgagor after the 
mortgage but before the commencement of the 
mortgage suit, they can resist the claim of the 
plaintiff only if they establish that the leases in 
their favour were granted on the usual terms 
in the ordinary course of ‘management; such a 
plea is established — and it must not beoverlooked 
that the burden of proof in the matter is upon 
them — will furnish a complete answer to the 
plaintiff’s claim,” 

This opinion has been since followed 
in An and Ram Mar war i v. Dhanpati 
Singh (3), Beni Prasad v. Gangoo Si7igh 
(2), aV. P. M. S.Fir77i wKo Pyu (5), and 
would appear to have been the basis of 
the limitations found in S. 65-A. On 
the other hand in Tana Peena Chuna 
V. M amviakkantakath (6). a case of an 
English mortgage, where a lease for 
three years was upheld and Natho Siyigh 
V. Lacliu Singh (7), where a permanent 
lease was upheld on the ground that the 
whole mortgage-debt was satisfied by 
the:sale, and in Djsai7i Sadhu v. Mt, 
Ramdulari Kuer (8), where a 'permanent 
lease was upheld, the test applied was 
S. 00, T. P. Act. The case in Kiran 
Cha? 2 dra v. Dutt Co. (9) was a lease 
pendente lite which is obviously invalid 
against the mortgagee’s right under the 
decree; and in the cases in Macleod v. 
Kissari (10) and ManngtuJal Bagarla v. 
U pendra Mohan Pal (ll) the mortgages 
wore English mortgages. From the, 
above it is seen that (1) the mortgagor| 
must be in possession to exercise the 
right in question, and (2) the lease niust 

4, (1909) 1 K BS7. 

6. A I R 193-2 Rang 113=138 I 0 213=10 Rang 

210 . 

0. (1910) 34 I C24. 

7. A I R 1928 Pat 238=107 I C 156. 

8. AIR 1931 Pat 210=133 I 0 169=10 Pat 
332. 

9. A I R 1925 Cal 251=85 I C 522. 

10. (1906) 80 Bom 250=6 Bom L R 995. 

11. AIR 1980 Cnl 885=125 I 0 661=67 Cal 82. 
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be the usual mode of management of the 
property. There are difficulties in the 
appellants’ way on each of these points, 
ihe mortgagor was not even on the date 
of the mortgage in physical possession 
or enjoyment of the land, because the 
properties were already subject to prior 

kanoms. In fact the.mortgage was and 

could only be of the equity of redemp- 
tion subject to these kanoms and the 
on y t ing which the mortgagor could 
be in possession or enjoyment of was 
the rents due to the owner of the equity 
of redemption. The mortgagor was not 
even entitled to po-sessio-n of the lands 
till the ririor kanoms expired and when 
they expired he did not acquire posses- 
sion as he never redeemed the prior 
kanoms by payment of the kanom am- 

Wk ! due. 

wa«^ the property 

was still in the possession of his pricr 

kanom tenants whom he could have re- 
deemed but did not as it would involve 
expense, to grant them further terms of 
Y years enjoyment on receipt of fur 

tber the powers of a mortgagor in pos 

S's°of transac-' 

tions of this class. There may of course 

^le^s'^o'/^lf® afterwards 

• , bese rents by tbe mortgagor 

possession of them. But that is not 

this case which is a mortgage of the 

iSrst'^f ••e . of the whole 

interests? *^®'“°''‘°^g-^«bject to prior 

Another difficulty is that the appel 

Unts ought to have proved that giving 

renewals is the accustomed mode of 
management of lands in Malabar. No 
such evjdeuce has been tziven TTo 

are no doubt common but by no metns 
the most common or popular mode of 
management of property. In fact peopffi 
who want merely to manage their mo 
perty would give it out on yearly leases 

times kanoms have ZlZVmanTo" 
recognfsed®“as ““’'/gages , and are 

Kanna Kurup v r/ 

(12). The diLulfffifirreL“'’”'“ 
session of property once it Tg“vL''?n 

such an extent that it is doubtfi? 

wbethe^j^nyone_would willingly 


Daso Polai V. Narayana Pateo 


Madras 879 


fll property on kanom as a pru- 

?t excrnt?^ manageinent or would renew 
It except in cases where he was unable 

to pay the amounts of kanom and com- 

pensacion for improvements. Without 
wishing to generalise on this aspect of 
the case too strongly, I think it ?s 

Tave'^not n “if appellants 

ExsSafdf that tbe renewals 
Ji^xs. « and 4, were, even if they can be 

considered as leases and not anomalous 
or gages, acts of prudent management 
by an owner who had already mortg“?ed 
bis property to the hilt. I havf a1 
ready given grounds for my opinion that 
these documents materially diminished 

>’ already 

nt and that they are mortgage tran 
sactions from which the terms of veals’ 
cannot be separated or divided off in 

order to carve out valid ' lease’s out eif 

invalid mortgages. ^ 

a'lvocate raised a 
coDtention fchn^ fKrn ^ a* ^ ^ 

V.lid.ly Eye's ta 4 ’?," r 1 °',. 
by the fact that in the mortgage 
the appellants did not whereas ^ 
might and ought to have raised it 

t?oV'’TheV‘'^f'®“°‘' conten? 

yiOD. Ihe question in these 

whether Exs. 8 and 4 can be nplTld f 
blTih 'f’lo, whether thef wo.ffd 

question in the mortgage suit ' 

ther there was anv answer to the* 7^®' 
Ills' (reapo„de„l,') „„,7gL° 

l.o» wh.. righUL, P0r4.",.rs ,7 
mortgage suit would get an?J „ u 

they would be able to daim vacant^ o?" 
session as against Exs. 8 and 4 dff n f 

Hop. The Lr°‘ik 

costs. Time for /nissed with 

to 16th March 1933 .^ extended. 

P.R.S./K.S. Appeals dismissed. 

^ A. I. R. 1933 Madras 879 

Madhavan Nair and Jackson jj 
^of«f-Plaintiff-Appe]la’ t ' 

V. 


NdlCLyCLflCb JPcbtYO anr? nfl TV 

dants— Eespondents. '^^'e'''S~I)efen- 

Appeal No. 314 of JQov ry . 

29th March 1933 asainVf i’ ^““’^ed on 
Judp Ganjam, D/. fsT/^ ^’st. 

c-«.er Buy. Pro^ert^w'irB^'-u 
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gage — Hence such purchaser is not precluded 
from challenging validity of mortgage. 

The Code niaUes a clear distinction between a 
ca=e where the property is sold subject to a 
mortgage as under O. 21, R. G2 and a case in 
which the notice of an alleged encumbrance 
is given in the proclamation of sale as under 
O. 21, R. CG. In the former case, the Court is 
sat'sfied of the existence of the mortgage and 
sells only the judgment-debtor’s equity of re- 
demption and the purchaser has to redeem the 
mortgage. In the latter case, the purchaser buys 
the property with notice of the mortgage subject 
to such risks as the notice might involve, in 
other words, the executing Court does not decide 
whether the mortgage subsists or not and the 
purchaser is not precluded from questioning the 
validity of the mortgage. LI’ 8S1 C 1] 

(b) Transfer of Property Act (1882), 
S. 67 — A obtained decree against /> — B had 
mortgaged his property to C —A attached R’s' 
properties — Under Civil P. C., 0.21, R. 58, C 
preferred a claim petition stating that he 
had purchased property mortgaged to him 
from B — C's claim was dismissed and the 
order becoming conclusive under O. 21, 
R. 63, C brought present suit on his mort- 
gage and co<*ter»ded that his claim petition 
having been dismissed the mortgage revived 
under law — Held that A who had purchased 
the mortgage-property under his decree 
could challenge validity of mortgage though 
he had notice of it under O. 21, R. 66 — Held 
also that order under O. 21, R. 61 was not 
order in rem and hence mortgage in favour 
of C did not revive — Held further that the 
mortgage had become extinguished in sale — 

Civil P. C. (1908), 0.21, Rr. 61, 63 and 
66 — Transfer of Property Act (1882), S. 101. 

A obtained a money decree against B who had 
executed a mortgage deed in favour of C on 1st 
August 1913. .1 gave a list of encumbrances in 

his execution petition for attachment and sale 
of B's properties. There was a note at the end 
of this petition which ran: “These properties 
ought to be sold after issue of silo proclamation 
subject to the mortgage deed dated 1st August 
1913 in favour of C’.’’ The sale was fixed for 
12th July 1920 on which date C put in an appli- 
cation wherein he stated that the mortgage- 
bond of lyl3had been fully discharged by means 
of a f=ale deed dated 10th September 1919 under 
which ho became the absolute owner of the 
property. This claim was dismissed and the 
property was purchased by .1. As C did not 
institute a suit the order made against him be- 
came conclusive under 0.21, R. G3, C then 
instituted the present suit against A and B to 
recover the money under the mortgage bond of 
1913, and contended that since as a result of the 
claim petition his sale deed became ineffectual 
and inoperative it should bo held that the ori- 
ginal mortgage revived. A challenged the vali- 
dity of mortgage-bond of 1913: 

Held: that .1 was not precluded from ques- 
tioning the validity of the suit mortgage. 

Held aho: that C should not ho allowed to in- 
voke equity on his side and that the sale-deed 
in spite of the order under O. 21, R. Gl, w’hich 
became conclusive under R. G3 did not become 
inelTcctive for all purposes in law’, that C could 
not plead that the order under 0.21, R. Gl 
^Yhen it became conclusive under R. G3 operated 


as an order in rem and so rendered void the sale 
deed upon which C bad based his claim when he 
moved the Court under O. 21, R. 63. The order 
precluded him from proceeding upon the same 
cause of action against the attaching decree- 
holder or against the auction-purchaser whose 
title proceeded from the same attachment and 
sale, but otherwise it did not affect the validity 
of the sale-deed; 'in other words, the mortgage 
was not revived by operation of this order: 

AIR 1928 Mad 1201 and 39 All 16G, Ref. 

Held further: that the suit mortgage could 
not be enforced inasmuch as it had become 
extinguished by the sale of property in favour of 
C for which it formed the consideration. 

[P 881 C 1, 2; P 882 C 1] 

Advocate-General and B. Jagannadha 
Pas — for Appellant. 

C, S, Venhatacliariar and K. E. Eama 
Ayyai — lor Respondents. 

Aladliavan Nair^ J. — The plaintiff is 
the appellant. The appeal arises out of 
a suit instituted hy the plaintiff for 
Rs. 21,000 due on a registered mortgage ' 
bond dated Ist August 1913. The sum 
secured by the mortgage was Rs. 5,000 
and the debt was payable in seven 
years. The mortgagors are defendants 
1 to 4. The circumstances relating to 
the suit are these: In O. S. No. 59 of 
1919 on the file of the Court of the 
Subordinate Judge of Berhampore one 
Bennu Nahko, the late father of defen- 
dants 5 and 6 and the grandfather of 
defendants 7 and 8, obtained a money 
decree against the plaintiff’s mortgagors, 
defendants 1 to 4, on T8th October 1919. 

In E. P. No. 150 of 1919 the decree- 
holder asked for attachment and sale of 
the suit property. In Ex. A, the sche- 
dule attached to this E.P., the decree- 
holder gave a list of five encumbrances 
said to be existing on the property. 
There is a note at the end of Ex. A 

which runs as follows: 

“These properties ought to bo sold after issue 
of sale proclamation subject to the mortgage 
deed dated 1st August 19 13 and executed in 
favour of Daso ollay (the present plaintiff) for 
Rs. 3,000— this is admittedly a mistake for 
Rs, 5,OCO. Except as regards item 2 specified in 
the certificate of the Registrar, that is the mort- 
gage-deed for Rs. 3C00, the icmaining items 8 , 4, 

5 and G were executed fraudulently and without 

anv consideration whatever.” 

* 0 

A similar note appears at the end of 
the bidder’s list also — see Ex. A-1. The 
sale of the property was fixed for 12tb 
July 1920 on which date the plaintiffj 
put in a claim petition, E. A. No. 81 of 
1920 (Ex. 2), in which he stated that 
the suit mortgage bond of 1913 bad been 
fully discharged by means of a regi8-i 
tered sale deed, Ex. 1, dated lOth Sep- 
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tember 1919 for Es. 8,000 under which 
he became the absolute owner of the 

sincl fl eojoyment of the same ever 
- CO he sale: see para 3 of Es. 2. 

loVf Psj'fcion was dismissed on 

la’^te' J!^20 because it was filed too 

‘ite. Un tlie same day, the property 

'^n 5®"“" Nahko, the 
Jemee-holder m O. S. No. 59 of 1919. 

Ihm ’th f ^s>-tificate issued to 

SUE to ^ institute a 

ne tv right to the pro- 

cidsi and so the order made a-^ainst 

nni became conclusive under 0 . 21 , 

the ^^23, Bennu Nahko 

the deciee-holder purchaser of the suit 

Se 131 of icls in 

for recovery of mesne profits of the lands 
puichased by him in Court auction In 

dant'^nd h° the 10th defen- 

dant and he resisted it on the ground 

BronuTlf purchased by 

Stue oT tf° ""T P^®P®^'ty by 

V icue Of the sale deed Ex 1 THa 

learned District Munsif held ‘ tPaUn 

based on 

brine a t'f “ot 

sUe deed and was debarred from claim- 
Th°p fi P^°P®'^ty any longer, Ex 4 
Wne?s"fh'’“- by the 

learned ouborainate Jue^^e Ev ^ xr 

jng lost his rights undef the sale deed 

tuted^l°'^“ default, the plaintiff insti 

1926'' to^ec^rirr'^ 

the mortn.iaA. I ^ j nioney due under 
1913. ° ° dated 1st August 

j The plaintiff’s argument is two fold 

Aki""Z.ir ‘ a'“‘ ti, 

«rgAf:‘a;r.f?r >“•=* ‘i- »i, 

»*> pStobAsta t l'i““ “ ■’"‘>”'1’ 

himself u A by the decree-holder 

he nurch*-!^^'*?^^ mortgage, what 

18 purchased was only the equity of 

fini* that therefore the Ln- 

testin„ defendants are estopped from 

-roee‘°“*d° ‘pf plaintiff’s riglu as mort- 
h^rrVes'^rh “n'^tgage- Next, 

liff^ef I ? became- 

neffectual and inoperative, the Court 

u°lu original mortgage 

to which the property was subject re- 
ed as a matter of law and that in 
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erjuifcy he is entitled to sha nn « 

Tl.e clefe»a.„ls ats,,, . f|° 

‘bp prop,,.,, li'a o°""'’ 

of fact- 

.ubs.steo or oot. »„a ,l„6 tborSo'tbo 
those IL d! 01° unt 7 S^‘:r 

estopped from queatmdng "3 vahdit 

and (2) that in law and als^al 

nhi^^Uf ibo contentions of the 
plaintiff himself, the suit mort«a'<e he 

goiaborl b," ibo ■’f.E 

was valid wbsr. i,„„ r^ade'-.r.d S 

Aov Odui.y M afl io .o",”:?, 

toniioir !bal Iho suit ''l oulf/h ’ 

enforced. The learned District T 1^ 

o.jrolod 6b, oobtootiorrooi 

and dismissed the suit. Dealino wEh 

•fhe first contention of the plaintiff ;l 
does not annenr in fK/-, ^ it 

M.a p present case tbat 

0 Couit made an order tint m 

petty should be sold subject to the 
J-fcgage. Under O. 2l. E G2, 'ch'i! 

pei-ty is'^suWeo^'m P^O' 

favour of Lme peVa in 

thinks fit to continue the Possession and 

so subject to such mortgag; or ch^ge^’ ““'‘y 

There is nothing on the record to show 
that the executing Court decided tvhe 
ther the suit mortgage subsisted or not 
and ordered attachment and 'sale subiect 
to the mortgage as required under this 
provision. Under O. 21, E. G6- 

"Where any propertv is ordciwl u 
public auction in e.xecution nf ^ 

Court shall cause a proclam^M ^ f the 

tain amongst other thinr/s th^ 

which ihe property is liable ” ^^^^^^tirances to 

The Code makes a cleav i.- 

between a case where the proDert°^’°“ 

sold subject do a morto^oJ^ '®l 

0 91 p no j 3<s Under! 

U. 2I. E. G2 and a case in which Hip 

notice of an alleged encumbrance ! 

° ‘be proclamation of ^ale n! 

under O. 21, E. GG. In the fnrm ! ' 

the Court is satisfied of the exiatc^^ 
the mortgage and sells only 
ment-debtor’s equity of redemnM 
the purchaser has to redeem Ln 
gage. In the latter case t^e n 
buys the property with not/re'of h®1 

mortgage subject to such risks as tl! 

•tf “:xe!;th 

whether the mortgage subsist* o! no^ 
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ind the purchaser is not precluded from 
questioning the validity of the mortgage. 
In our opinion, the present case falls 
within the latter class and we are con- 
firmed in this opinion by a comparison of 
the proclamation of sale with Porm No. 
|5G given in the Civil Pules of Practice. 
We think that by the note appearing in 
the sale proclamation the decree- holder 
intended to give notice of the suit mort- 
gage which he thought was prima facie 
valid and he gave also notice of other 
jencumhrances which in his view were 
invalid. He is therefore not precluded 
'from questioning the validity of the suit 
mortgage. The so called admissions of 
the decree-holder to the effect that the 
property has been sold subject to the 
suit mortgage, which are merely state- 
ments in the in’oclamation of sale and 
the bidders’ list, cannot be made a ground 
for saying that the purchaser is liable 
under the mortgage unless it is proved 
by the plaintiff that the mortgage con- 
tinued to exist in spite of the sale. 

The next argument of the learned Ad- 
vocate-General is that the sale deed pro- 
ving unavailing as a result of the order 
passed in claim proceedings, the mort- 
gagee-purchaser (the plaintiff) rhay in 
equity be allowed to fall back on his 
mortgage. This argument cannot be ac- 
cepted for two reasons. In the first 
place the facts of the case show that the 
plaintiff should not be allowed to invoke 
equity on his side, and secondly that the 
sale deed in spite of the order under 
O. 21, U. Gl, which became conclusive 
under P. G3, does not become ineffective 
for all purposes in law. 

Ever since the sale in question the 
plaintiff has always been relying on the 
sale deed in support of his claim to the 
property. In his claim petition under 
O. 21, P. 58 (Ex. 2), he stated with re- 
ference to the sale that he purchased the 
property under a registered sale deed, 
that it is supported by consideration and 
has been effected in partial discharge of 
the debt due to him under the registered 
mortgage bond dated 1st August 1913 
(that is the suit bond) for Ps. 5,000 (see 
para 3). Thus his case has been that 
the mortgage is discharged and that it 
has boon supplanted by the sale. In the 
present suit also his attitude is the 
same. This is made clear in para 4 
of the plaint. If the plaintiff had plea- 
ded in the suit adopting the previous 


averments of the defendants that the 
sale was fraudulent and without con- 
sideration, and if that plea had been ac- 
cepted, it might be possible ito find that 
the sale was a nullity which could not 
extinguish the mortgage. But he has 
always preferred to rest his case on the 
sale calling it a valid one. There is no 
case of estoppel here as in Chidudu v. 
Sheo Mancjal Singh (l). In that case the 
contesting defendants maintained that 
the two mortgage deeds, >vhich were exe- 
cuted after the suit mortgage, were not 
binding on them; and then their Lord- 
ships observed that it does not appear to 
them “to be consistent with equity or 
good conscience”; that they having suc- 
cessfully maintained that the two deeds 
were not binding should now claim the 
benefit of the transactions. The present 
claim of the plaintiff is in the teeth 
of his case in the claim petition as well 
as in the plaint. In our opinion the 
plaintiff cannot also plead that the order 
under O. 21, R. 61, Civil P. 0., when it 
became conclusive under R. 63 operated as 
an order in remand so rendered void the 
sale deed upon which the plaintiff hadi 
based his claim when he moved the Courti 
under O. 21, R. 58. The order precluded! 
the plaintiff from proceeding upon the 
same causeof action against the attaching* 
decree-holder or against the auction-pur- j 
chaser whose title proceeded from the 
same attachment and sale, but otherwise 
it does not affect the validity of the sale 
deed; in other words, the mortgage is 
not revived by operation of this order. 

In this connection we may refer to the 
decisions in Majoih of Ra^nnai v. Suhra- 
maniam Chettiar (2)^ and Chid%Ldu v. 
Sheo Mayigal Singh (l) relied on by the 
learned Advocate-General in support oi 
his contention. In both these cases the 
subsequent transactions, the settlement 
deed in Rajah of Ramnad v. Sab- 
ratiianiain Chettiar (2) and the two mort- 
gage deeds in Chidudu v. Sheo Majigal 
Singh ll), executed after* the suit mort- 
gages were found invalid and not binding 
on the parties executing them and then 
the Courts held that the plaintiffs were 
in equity entitled to fall back upon the 
prior mortgages. The same cannot be* 
said with reference tb the present case. 
The sale deed was a valid one when it . 

1. (1917) 89 All 186=39 I C 585. 

0. A I R 1928 Mad 1201=116 I C 827=52 Mad 
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^as executed and in spite of the conclu. 
sneness of the order under O. 21 R. 63 
as we have already pointed above’ it has’ 
not become absolutely void. There is 
t eiefore no reason why the plaintiff 
should be allowed to fall back udoq the 
p evmus mortgage. In our opinion the 
suit mortgage which formed the consi- 

saledeedwase.xtinguish- 

l7)'r m was effected. Under 

olio,--"’ ’ 11 owner of a 

haige or other encumbrance on immov- 

le property 13 or becomes absolutely en- 
titled .0 that property the charge or the 

encumbrance shall be extinguished un- 
e declares by express words or 
necessary implication tliat it shall con. 

woufd b°fi continuance 

would be for his benefit. The effect of 

the execution of the sale deed must 

Lent oTth° extinguish- 

is nn ^ suit mortgage unless there 

or implied intention to 

keep the encumbrance alive. No such 

intention has been pleaded in this case 

nor can it be found on the facts We 

Cents rejecting the argu- 

.appellant that the suit 

in cannot ba enforced 

masmuch a, it has become extio«uished 

the plaintiff for which it formed the 

that the sale deed has not been render. 
ea void in the way contended for by the 
appellarats. While no doubt there is 
good authority for Courts in equity al- 
lowing a party when one remedy has 
ailed to take whatever other remedy 
lies ready o hand, Courts can hardly go 
so far as to allow a party to revived 
dead i_emedy merely because that best 

tiff can invoke equity in his favour he 

rnust show that there is a remedy avail! 

a e to him on which he can rely This 
IS precisely what he has been unable to 

do in this case. For the above reasons 

we raust hold that the appeal fails. ?! 

IS dismissed with costs. ^ 

R.s./v.s. Appeal dismissed. 
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Walsh, J. 
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Widow appIvincT ' - m . • r ’ Hindu 

- Before'^rejectinv L*“'* ■” r Pauperis 

should lake into cfnsidl ®?P''ca‘ion Court 

neither be able to hor *^*1100 that she will 
property. borrow money nor sell her 

widow mano!vhrr‘j!!° file ' ^ 

peris, no doubt if she i, iV'n^^ P""' 

ciently valuable estate lefr K of sufli- 

application should be rejected^ er husband her 

so the Court should tali intoU before doiug 
her possession is onh- that of 
life interest on which it t lif a Person with a 

borrow any money Tbe impossible to 

the estate'necLTa'ry expensTTa? 

even by selling pa.t of th! ^ incurred 
avail, for there is alwavs n ie of no 

a purchaser who wilV bo^wUlhr„““to°h‘’''‘’^” 
property under a title of this sort ‘ 

reversioners would be sure to which the 

Mad 2i2, Dht * attack: A I R 1933 

(h) Civil P.'c (1908). O 33 R ‘84 0 21 
not pauper — Yet ‘ ^ — Estate 

estate may file suit as pLper"*^'“'"S «uch 

and !hTe:tl‘^i^‘/ not? estate 

to file a suit paup^erf "th° 

even if he is a trustee of th^nt I 80 

(c) Civil P. c. (1908) O 33 r“= C ij 
application dismissed-Sulf • ’ 

unti plaint iedismissedilf couw'f 
limitation will count from '« Paid 

pauper application Pi-esentalion of 

tb^pLInt^^emaJur swf pen^ dismissed, 
actually dismissed and if th^ is 

limitation will count P=‘i8. 

sentation of the petition which P“'®" 

as the date of plaint ^ ^ regarded 

(d) Practice— It U customarv to ^ 

time to pay court-fees wk ^ aliow some 

tion is dismissed — Civil p”r^??oo*^ ^PPiica- 
R. 5. ° (1908), O. 33, 

On a pauper application beina , 
person so applying cannot claim th- w-"®'’’ 

be granted for giving necessirt ^ 
it IS certainly customary to aRnw'^’^^ 

d^i7mtr J ^ ai°!]rea 1 ro: 

Paffif.”™”""'” -I"- 

Judgment . — Tho nofu- 
are the two wid!w! 

Asari who died in 1990^ Sundaram 

a will he 
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left instructions that the widows should 
pay oil the debts in Sch. E to the will 
by the outstandings due in Sch. D. In 
this matter the two sons of his two elder 
brothers were to assist them. Eeceipts 
were to he granted in the names of both 
the widows and the surplus invested in 
their names. He also contemplated that 
with this surplus, lands should be pur- 
chased in the names of both the widows 
in which they should have a life interest 
in equal shares. The house and ground 
shown in Sch. A was similarly to be 
enjoyed by them in equal shares as a 
life interest. Widow No. 1 was to have 
Sch. B vessels and jewels and widow 
No. 2 Sch. G vessels and jewels, but 
a^^ain without power of alienation. Till 

O ^ » _ 

the immovable properties proposed to be 
purchased by the balance of outstand- 
ings were purchased, the widows were 
to realise in equal shares the interest 
from the surplus and use it for their 
maintenance. 

The will in fact put the widows in no 
better position than they wmuld have 
been in without it. They simply got a 
life interest in deceased’s property and 
nothing more. They sought permission 
to file a suit in forma pauperis on a 
mortgage executed in 1910 to their 
deceased husband. An enquiry into 
their pauperism was held. The Crown 
did not oppose, but the defendants ob- 
jected and the claim was disallowed. 
Against the order the wddows have pre- 
ferred this revision petition. Petitioner 1 
w’as the only witness examined on either 
side. As regards tlio collection of out- 
standings the will mentions outstand- 
ings of Es. 3,050 (Sch. D) and debts of 
]Ig. 1,215 (Sch. E). Assuming that both 
wore collected and paid out in full, the 
surplus would he Es. 2,135. The only 
immovable property purchased after the 
death of Siindaram Asari is a portion of 

house under Ex. 1 for Es. 1,000. 

Petitioner 1 has explained this pur- 
chase thus. There was a partition bet- 
w’een her husband and his brothers and 
her husband had also purchased the 
share of his elder brother so that he 
was entitled to two shares. At the time 
of his death however ho was in posses- 
sion of only one share, the other share 
having been sold for a debt under a 
court-auction sale and being in the 
possession of third parties. On his death 
the widows resided in the share still 


possessed by their husband at his death, 
and subsequently they re-purchased the 
other share of the house under Ex. 1. 
The learned District Munsif found that 
the two shares are worth Es. 2,000 on 
petitioner I’s own evidence, 

I have perused the sale-deed Ex. 1 
and it is clear that the whole purchase 
price consists of two debts due directly 
to the deceased Sundaram Asari so that 
none of it represents savings from the 
income of the estate made by the 
widows. As regards utensils and jewels 
petitioner 1 w'as left such articles to the 
value of Es. 315 and petitioner 2 to the 
value of Es. 424, but petitioner 1 has 
sworn that they have had to sell those 
articles to maintain themselves and are 
now paupers. There is no evidence contra. 

It will be noticed that oven the sale of 
these jewels and utensils was beyond 
the power of the widows under the will. 
The learned District Munsif refused to 
allow the pauper application : (l) be- 
cause the patitioners are in possession 
of sufllcien t ly valuable estate left by 
Sundaram Asari ; (2) the suit is filed on 
behalf of the estate and the estate is 
not a pauper. 

With regard to ground (l) the posses- 
sion is only that of persons with a life 
interest on which it wmuld be almost, 
impossible to borrow any money. It is 
argued for respondents that to save the 
estate necessary expenses may be in- 
curred even by selling part of the pro- 
perty. I feel doubtful if any purchaser 
could be found to buy property under a 
title of this sort which the reversioners 
would be sure to attack. HcijoQopGlci' 
Gramani v. Baggiamvial {l)t is quoted 
for respondents in this connexion, but 
that was a question whether the Court 
could not sanction an advance out of an 
estate for thp benefit of the minor under 
its extraordinary powers. That is a 
very different matter from widows 
alienating immovable propeity in which 
they have only a life interest in order 
to raise funds to recover a debt due to 
their deceased husband’s estate. It is 
not, to my mind, so much a question 
whether they have this power in the 
abstract, but whether in the concrete 
circumstances of this case they could 
succeed in raising anything substantial 

by exercising it. _ 

1 H lOS^Mad I 0 108=56 Mad 
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On the secocd point that they repre- 
sent the estate which is not a pauper, 
In re iJdl {"2) is quoted for the peti- 
tioners. It was there held that the 
administrator of the estate ot n. de- 
ceased person can apply to suo in 
lorrna pauperis under the provision of 
Ch. 20. Civil P. C., 1882. It was held 
that the English rule in the matter did 
not apply iu India and that the Pro- 
cedure Code does not exclude persons 
|holding a fiduciary character Irtin suing 
lin forma pauperis. No later decision to 

the contrary has been shown me and I 

|niust fcllov, this ruling, so that the lower 
Eourt 3 second ground for refusal is 
wrong. Although the finding of pau- 
Rsrism IS one of fact, I think the lower 
Court bad no leal evidence to come to 
the conclusion it did. The uncontra- 
Idic.ted evidence of petitioner 1 shows 
that the vjidows are paupers and they 

can plead this even if they sue as trustees 

^Oi an estate which is not a pauper. It 
|Was urged in the alternative before me 
that the lower Court should at least 
have given them time to pav the court- 
q?®' Skinner v. William Ordc 

T v. Iravathastvara 

?y«- (4j are quoted in this connexion, 
either of these decisions seems to go 
so ai as saying that time must be 
■granted, but it does appear from them 
that though the pauper application be 
dismissed, the plaint is still pending 
until it is actually dismissed and that 
jit the court-fees are paid, limitation will 
Icount from the date of the presentation 
of the petition which will be regarded 
as the date of the plaint. It is certainly 
customary to allow sometime to pay 
he court, fees when a pauper application 
lo dismissed. However the matter dees 
not really arise in the view which I take 
of the mam question. In the result I 
axJovv the petition with costs and the 
petitioners will be allowed to file the 
suit in forma pauperis. 

_JP.B.S./v.s. Petition allowed. 


Sundaram Chetty and Walsh, JJ. 

k>ree Chand Sowcai — Plaintiir— Appel- 
lanfc. 


2. (1884) 7 Mad 390. 

^ ^ Suther 627: 

4- (1916) 28 I C 504. 


P. j'Lasi C/ictli/ and others — Defendants 
H es po nu e n t s . 

Appeal i\o. 17 of 1930, Decided on 

Ofcb am. 

Succession Act (10 of 1865), Ss. 98 and 
r ,.r bequeained to two persons 

or lue and reir.aJndt^r absolutely to specified 
o peisons Latter take ve.sted re- 
mainder on date of testator’s dealh-Dislinc- 

iion beiween vested and contingent interest 
pointed out. 

Oi-dinanly uistiDctioii between vested and 
ccruingent interests consists in the nature of the 
event or condition upon which the denee should 

aKe the pioperty. If the inrcre..t cieatel in 
ia\..iu ct a persoa should take effect on the hap- 
pening ot the event ubich must bapi eii. it is a 

Vested mteic.n, but if it is to take eftect on the 

happening cf a speedisd uncertain event which 

or may not happen, the interest is a coiitin- 

, LP 886 C 2] 

A testator hiqucathcd his property to two 

per-^ons lor life and ilio remainder absclutolv 
in favour or a specified class of persons on the 
termination of the life e-tates: 

Ilcla: that on ihe death of the testator, the 
properties became vested in that class and that 
the mere tact that it was nm entitled to imme- 
diate possessiOTi did not make it a contingent 
bfquest: A / R 1920 Cal 601; 4 Cal 301; 2S Cal 

[R 887 G 1, 2J 

o OQ Act (10 of 1865), s. 93— 

sion of deferred posses- 

98 Ecerus to con toiu plate ca.=:e3 of de- 

tened possession and not deferred vesting. 

' LP 8S7 G 1] 

■aamasioamij Ayyar and Jl/. N, Doi 'ai- 

swami lyencjai — for Appellants. 

V. V. Srinivasa lyenaar, T. K. Srini- 
rasathathachariar and T. Krishnaswami 
J-yer for Respondents. 

Sundaram Chetty. /.—This appeal 
aiises out of a suit filed by the plaintiil 
(appellant) for the recovery of a certain 
sum of money alleged to be due on a 
mortgage bond executed by defendant 1 

^r Es. NOOO on 15th November 1924. 
Defenaant 2 is a subsequent purchaser 
ot the mortgaged property from defen- 
dant 1. \ arious contentions were raised 
by these defendants in respect of which 
issues were also framed, but the learned 
Jud^e in the Court below wanted to dis 
pose of the suit on what he calls two 

lie de- 
On the strength of that findLg the 
suit was dismissed. Hence this a^ppeal. 

The mortgaged property belonged to 
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defendant I’s grandfather Srinivasa 
Chettiar. Defendant I’s right to that 
property is derived from the will Ex. 1 
executed by the said Srinivasa Chettiar 
in 1904. The contention of defendant 2 
is that according to the terms of that 
will it should be taken that the mort- 
gaged property had not vested in defen- 
dant 1 on the date of the suit mortgage 
and consequently the mortgage sued on 
is invalid. The lower Court upheld this 
contention and dismissed the suit. 

This question depends upon a proper 
construction of the terms of the will, 
Ex. 1. Under this will, the testator ap- 
pointed three persons as executors for 
the purpose of carrying out the direc- 
tions contained in the will. The present 
defendant 1, who was then a child of 4 
or 5 months was to be under the pro- 
tection of his mother and paternal grand- 
mother who were both appointed under 
the will as the guardians of his person. 
The testator had a son named Rama- 
swami Chetti who was aged about 20 
years, but hewas practically disinherited 
on account of his improper conduct. 
Para. 13 of the will is important for the 
purposes of the present case. It pro- 
vides that for a period of three years 
subsequent to the death of the testator 
the executors should manage the pro- 
perties as directed in the will and after 
the expiry of that period they should 
deliver to defendant I’s guardians all 
the movable and iramovaSle properties 
which should be taken possession of and 
managed by those two guardians till the 
end of their lifetime without any power 
of alienation by sale or mortgage, but 
after their lifetime the testator’s son’s 
descendants should take those properties 
absolutely and enjoy them from genera- 
tion to generation. The effect of the 
aforesaid terms of the will appears to be 
this. After the expiry of a term of three 

years from the date of the testator’s 

« 

death during which the executors should 
be in posssssion and management, the 
tw’o ladies who were appointed as defen- 
dant I’s guardians were to enjoy the pro- 
perties for their lives without powers of 
alienation. 

In other words, a life estate was be- 
queathed to them with an absolute gift 
over of the remainder to the descendants 
of the testator’s son. The absolute gift 
of the remainder is to a specified class 
of persons of whom defendant 1 is cer- 


tainly one. The question for considera- 
tion is whether the gift of the remainder 
absolutely in favour of a specified class 
of persons on the termination of the life 
estate should be deemed to be a vested 
interest or only a contingent interest. 
The ordinary distinction between vested 
and contingent interests consists in the 
nature of the event or condition upon 
which the donee should take the pro- 
perty. If the interest created in favour 
of a person should take effect on thei 
happening of an event which must hap- 
pen, it is a vested interest, but if it is to 
take effect on the happening of a speci- 
fied uncertain event which may or may 
not happen the interest is a contingent 
one. Applying this test there is nodoubt 
about the nature of the interest createdl 
in favour of the class of personsof whom 
defendant 1 is one, which should take 
effect on the termination of the life- 
time of the two ladies (an event which 
must happen). It seems to me that de- 
fendant 1 as a member of the class alive 
on the date of the testator’s death had 
a vested remainder in the property in 
question, but possession alone is post- 
poned to a future date. It is shown in 
this case that the survivor of the afore- 
said two women, viz., defendant I’s 
mother, died on 17th February 1926, 
whereas, the suit mortgage bond was 
executed by defendant 1 on 15th Nov- 
ember 1924. The learned Judge observes 
that till her death in February 1926, 
defendant 1 had no right to the estate 
and had no transferable interest therein, 
as he was merely an expectant heir. No 
authority has been cited by him in sup- 
port of this conclusion. On the other 
hand, as I would presently show, the 
trend of the authorities is clearly against 
that vi6w\ 

Taking S. 106. Succession Act (Act 10 
of 1865), which was in force when the 
will. Ex. 1, came into existence, there 
can hardly he any douht that the pro- 
perties bequeathed to a specified class of 
persons, of whom defendant 1 is one, be- 
came vested in that class on the date of 
the testator’s death and would even pass 
to the representatives of any of that 
class if he should die subsequent to the 
testator’s death and before the time 
prescribed for taking possession. Thel 
mere fact that a legatee is not entitled' 
to immediate possession of the thing 
bequeathed does not make it a contin- 
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^ent bequest. There is nothing in the 
terms of the will to indicate any con- 
trary intention on the part of the testa- 
tor, so as to make the interest of the 
legatee a contingent one. If the terms 
of Ex. I should be construed in the light 
of S. 106 aforementioned, defendant 1 
must be deemed to have had a vested 
interest in the mortgaged property even 
before the death of his mother. 


Some stress was, however, laid by Mr. 
Srinivasa Ayyangar, the learned advocate 
for the respondents, on the wording of 
S, 98 of the said Act, in order to show 
that defendant 1 had no vested interest 
in the property on the date of the mort- 
gage. On a careful comparison of S. 98 
with S. 106, it is clear that the title to 
the property bequeathed to a class of 
persons, as in the present case, certainly 
vests in such of the persons of that class 
who are actually alive at the testator’s 
death. It is because of such legal vest- 
ing of the title even the representatives 
of any of them who have died since the 
death of the tesfator get a share in the 
property when the time arrives for their 
taking possession and getting a distribu- 
tion of the estate effected. S. 98 seems 
to contemplate cases of deferred posses- 
'iion and not deferred vesting. It is 
however argued on behalf of the respon- 
dents, that the words in the exception 
to S. 98, viz., 

‘‘but their possession of it is deferred until a 
time later than the death of the testator by 
reason of a prior bequest or otherwise, the pro- 

perty shall at that lime go to sucb of them as 

shall be then alive, and to the representatives of • 

any of thern who have died since the death of 
the testator • 

should be taken to mean that the vest 
ing of the property itself takes place 
only on the date to which possession is 
postponed. But we find in S. 106 that 
in the case of an exactly similar bequest 
the legacy must be taken to have become 
vested in interest even from the testa- 
tor s death despite the fact that posses- 
ion IS postponed. If the contention of 
Mr. brinivasa Ayyangar should prevail 
we would be driven to hold that what is 
declared in S. 106 as to the time of vest- 
ing is negatived in S. 98. Such an in- 

rthi'SKr ‘ 

One of the decisions relied on by Mr 
Eamaswamy Ayyar for the appellant is 
reported in Mathuranath Biswas v. Mon. 


mohini Dasya (l). It is the decision of 
a single Judge of the Calcutta High 
Couit. In that case, the testator by his 
will 211‘ovided that his widow would re- 
mfiin in possession of tbo property dur- 
ing hei life and that on her death his 
sons would get the property in equal 
shares. On a construction of that will 
the learned Judge held that in view of 
S. lOG, Succession Act, the sons obtained 
a vested interest in the property on the 
testator s death and therefore in the 
event of one of the sons predeceasing the 
widow bis interest would pass to his 
heiis. This is exactly on all fours with 
the present case. The contention of Mr. 
Srinivasa Ayyangar in respect of S. 98 
^ also opposed to the view taken by 
Pontifex, J in the decision in Masoyh 
V. Fetgiison (2), at p. 313, wherein that 
learned Judge remarks that S. 98 applies 
only to vested interests. In a case dealt 
with by the Privy Council in Harris v. 
Broion (3J, there were directions in the 
will to the eff'ect that the residuary 
estate which was bequeathed in equal 
shares to a certain class of persons 
should remain in the hands of theexecu- 
tor who should make over the share of 
each on his attaining 21 years. Their 
Lordships held that these words merely 
pointed to the postponement of posses- 
sion of shares which had already been 

vested. On pp. 634 and 635 their Lord- 
ships go on to say: 

“The learned Judges appear to find in the ap- 
pointment of an executor and guardian to the 
mmors with a direction to make over the pro- 
■ tu- ^ them on their attaining majority some- 
thrne contrary to an intention that the gift 
should \estru the object at once. It is new to 

their Lotuships to hear that these ordinary direc- 
tjons have any effect in suspending the owner- 
hip of the property and it seems to them that 

Siplel’i'“® " 

This, I consider, is an emphatic pro 
DouDcement against the correctness of 
the contention put forward on behalf of 
the respondents. The same view is taken 
by the Privy Council in a later case re- 
ported in Bliagapati Barmanya v. Kali 
Charan Singh (4). For all the foregoin° 
reason, I must hold that defendant 1 
had a vested interest in the mortgaged 
property on the date of the suit mort 
gage and was not mere ly an exn ectia,.. 

1. A I E 1920 Cal 691=57 I C 747 ' 

2. (1S79) i Cal 304. ' 
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heir as observed by the lower Court. 
It cannot be said that be had no sort of 
title to tl:io property on that date. As 
the plaintiff’s suit was dismissed on an 
erroneous finding on a preliminary point, 
the decree of the lower Court has to be 
set aside and the suit remanded to that 
Court for restoration to file and disposal 
according to law after determining the 
other i.ssues arising in the case. The 
respondents should pay the appellant’s 
costs of this appeal. The costs of the 
suit will abide the result. The court- 
fee paid on the memorandum of appeal 
wull be refunded to tho appellant. 

Walsh, J. — I agree. 

P.R.S./k.S. Suit remanded, 

A. I. R. 1933 Madras 888 (1) 

Walsh, J. 

(Thakoor) Bawachander Lalji {Firm) 
and others — Petitioners. 

V. 

M . Narasirnhaln Chetty k Co. — Oppo- 
site Parties. 

Civil Pevn. Potn. No. 95v8 of 1930, De- 
cided on 18th August 1933, from order 
of Sm. C. C. Judge, Madras, D/- 4th De- 
cember 1929. 

Civil P, C. (1908), S. 144 — Suit instituted 
against dead person — Decree passed — If 
money is paid under such decree Court 
should allow restitution — Civil P. C. (1908), 
S. 151. 

\\’hero the clecreo is admittedly a nullity, tho 
suit having been instituted against a dead man 
and the Court having levied execution when 
tliere was no decree has inherent power to rec- 
tify its own mistake under S. 151, Civil P, C. 
and to allow restitution of money paid in exe- 
cution. [p 838 C 1] 

K, P. SarvotJiama Rao — for Peti- 
tioners. 

S. Rama Sicami Iijyenrjar and Srini- 
vasa Varadachari — for Respondents. 

J udgment. — I see no I'eason why the 
'Court should refuse restitution. The 
decree was admittedly a nullity, tho 
|3uit having boon instituted against a 
dead man. The Civil Procedure Rules 
Jiro not applicable against dead persons 
as remarked in Dehi Baksli Singh v. Ila- 
hib Shah (l). The Court having levied 
execution when there was no decree has 
inherent power to rectify its own mis- 
jtake under S. 151, Civil P. C. : vide also 
Iremarks in Sudalahmithu v. Sudalai • 
muthu, A. I, B. 1925 Mad. 365. I do 
not propose to go into the academic 

1. (1918) 85 All 331=19 I C 526=40 I A 160= 

* -16 0 G 194 (P C). 
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question whether the petitioners can get . 
a decree which is a nullity set aside or 
not because the only real question is 
whether ho can get restitution of money 
paid in execution of what was not a de- 
cree. I have no doubt that he can. The 
order will be that the money wrongfully 
paid to the respondents by the peti- 
tioners must be refunded with interest 
at 6 per cent per annum from date of 
collection, viz., 21st January 1928, till 
date of restitution. Petitioners will be 
allow’ed costs of this petition. 

P.R.S./v.S. Petition alloived. 
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Walsh, J. 

SantJianakrishna Chetty — Accused — 
Petitioner. 

Criminal Revn. Case No. 886 of 1932, 
and Criminal Revn. Petn. No. 824 of' 
1932^ Decided on 24th April 1933, from 
order of Subdiviaional Magistrate, Man- 
nargudi. 

(a) Criminal Trial — Accused’s confession 
if it is the only evidence against him must be 
taken as whole. 

Where the confesgion of the accused is tho 
only evidence against him, it must be taken as a 
whole and nothing can be read into it which is 
not contained there : 39 Cal 855 and AIR 19.31 
All 1 (FP). Ref. LP 889 C 2] 

(b) Land Customs Act (19 of 1924), S. 7 
(1) (c)— O nus is on prosecution to prove that 
goods were taken by land from foreign 
territory to British territory at a lime when 
they were dutiable. 

For a conviction under S. 7 (l) (c), the onus 
is on the prosecution to prove that the good were 
taken bv land frem foreign territory to British 
territory at a time when such gcods are dutiable. 

LP889 0 2]. 

(c) Land Customs Act (19 of 1924), S. 7 — 
Carrying non-dutiabl^ goods without permit 
— Offence is to be dealt with by customs 
officer and not by complaint to Magistrate. 

Whore a person carries non-dutiablo goods from 
foreign territory to British territory without a 
permit, tho offence, if any, would be one to bo 
dealt with otly by the Land Customs Officer him- 
self under S. 7 and would not constitute an 
ofit lice for which a complaint could be made to 
a Magistrate. [P 890 C 1] 

K. S.Jayarama Ayyar and K.V, Srini- 
vasa Ayyai — for Petitioners. 

Public Proseento) — for the Crown. 

Order, — The petitioner (accused) was 
convicted of an offence under S. 7 (l)(c), 
Land Customs Act, for having with him 
82 blocks of silver weighing about 15,000 
tolas smuggled from Karaikal in French 
territory without a permit. The motor 
oar in which this accused and another 
(who has been acquitted) were travelling 
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was stopped by the Land Customs In- 
spector (P.^W. 1) at the level crossing’ 
gate near Needamangalam on the Needa- 
mangalam-Tanjore road at about 12.30 
a.m in the early morning of 3 rd Septem- 
b 0 iU .32 Tne accused was also wearing 
somesuk clothes but the latter werofonnd 
i-o he his personal wearing apparel. He 
was not convicted with regard to them. 

le accused appealed with regard to this 
conviction as to smuggling silver and 
the conviction was confirmed. This re- 
vision petition is put in against that 
conviction. Certain admitted facts may- 
be noted. It IS not the case for the 
prosecu ion that this silver had come 
diieet that night from Karaikal. The 

Customs Inspector, P. W. 1, says, ; 

bars 

'rr.. ° ^ "'Oolcl have been clet»e(ed 

pe accused cr.ncl not have brought the .i ve^ 
oars through the Chowk.” lue -iivei 

The case for the prosecution that 
they were brought from Thittacherry 

‘"n territory, h-at that 

the accused had previously purchased 
them in Karaikal and had arranged 

ThTtt to be brought to 

Thittacherry from which place he was 

conveying them in his motor car. F i 
says : ^ v . j. 

It IS also to be noted that silver be- 
came dutiable only in April 1930 . So 
the conviction was based on the con- 
tession which the accused made at the 
ime to the Customs House Officer. The 
latter says that he prepared the state- 
ment by putting questions, getting an 
swers, and rocording the same and that 
he has not recorded the questions. It is 
clear from the manner in which the ccn- 
on is made that a good deal of it 

tious. The material part of the confes- 
Sion runs as follows': 

an\* September 1932 I left Karaikal 

-- nothing in ^eaJ 

82 silver brrs eon"ta'"^a • gave 

them I f * Taking 

mem 1 started from Thittacherri at 8 p. m.” 

crossing. He proceeds ; 

that gava“me ‘‘“fl Muhammadan is 

his hfuse and addres^ Nor°d'!^ anything about 

Muhammadan took these silver bars from 
aJ, I brought them for sale. At Karaikal 1 nnr 
chased for Rs. tiO-S-O. I took them "Ind started 
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silv« Ur 3 ; ' these 

Cl ui, I do not know how th.it -Aluhanim-,- 

cuvu brought (horn to Thittaohcny f,om Karaikal •’ 

1-Iis conle.?sion being the only evidence 
against the accused, it must be taken as' 
a whom and no'.lung can be read imo it 
^^hich 13 not contained there ; Silka 

m 7 huul V. -b-af- 

ritiKnnU ^ j. ihsio is no statement as 

. r’»‘-cl-iased this silver at 
vaiaiKal. II13 statements in Ev J3 

the above point are cler.ly in answer to 
questions P. W. 1 admits that ho did 
not a:t the accused on what dntj 
purchased silver for Ps. 40 -S -0 nor how 
many years or mouths ago thev wore 
nurcbased. Ho did not make inquiries at 
^aiaikal as to tlie price of silver rwe 

vailing at the time that this silver was 

seized. Tne onus of proof in these cases 
icsts on the prosecution and it is theie 
loro ,or the prosecution to show that 
this silver was taken by land from Prcnch 
• eiiitory into British tarritorv at a tim»' 
vhen silver was dutiable. Asnoteliu 
the appellate Court s judgment there arc 
two gip3 in the prosecution with regard 
o 11?. ^ Assuming tliat the accused pur- 
chased silver at Karaikal after it became 
duoiabla It might possibly have been 
earned from Karaikal by sea to- Nagore 
and tneace conveyed to?Thittaoberry. The 

learned Subdivisional Magistrate meets 
this by sayin.i^ : 

Neither in hi.s statement nor in tli^ defence 

\wls ,^;'?SC?tiou that the .silver 

winch coub/ 1 b '* question of fact 

MateLn^Bf.i^ Pi-operly proved oulv bv the ■ 

witnSsrsd’ «'ideuee of his 

But the case of the accused is that he 
did not know how the Muhammedau ? 

n brought them i 

to Tnittacberry. Under these circum- 
stances It was not for him to specify the 
route but for the prosecution to prove it 
But an even more important matter is 
the date of the purchase. This is dealt 

with by the learned Subdivisional Magis 

trate in para. 7 where he says; ^ 

fhvVn ® aeoused'a vakil is 

before that date be ap^eUant-tt r^'^i Purobased 
thorn would uot be agaiusuhe Uw 
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territory into British; and as the appellant had 
no such permit for the «silver, he was liable to 
the penalties imposed by law,” 

Tn this avgu'reab he has overlooked fche 
effect of the amend ment to S. 7. No 
douht under S. 5 (l) and (2) a person 
•desirinf^ to pass any goods whether duti- 
able or not by land out of or into any 
foreign territory has to apply in writing 
for a permit. Under S. 5 (3) any land 
•customs officer may require a person in 
charge of any goods which such cflTicer 
has reason to believe to have been im- 
ported, or to be about to be exported by 
land from, or to, any foreign territory to 
produce the permit; any such goods which 
are dutiable and which are unaccom- 
panied by a permit or do not correspond 
with the specification contained in the 
permit shall be detained and shall be 
'liable to confiscation. The old 8. 7 (a) 

and (c) then proceeds to ss.y : 

Any person who (a) in any case in which the 
• permit referred to in S. 5 is required, passes or 
•attempts to pass any goods by land out of or into 
any foreign territory through any land customs 
station without such permit or (c) aid in so 
passing or conveying any goods, or, knowing that 
any goods have been so passed or convoyed, keeps 
or conceals such goods or permits or procures 
them to bo kept concealed shall be liable to a 
penalty not exceeding, where the goods are not 
dutiable, fifty or, where the goods or any of them 
are dutiable, one thousand rupees, and any 
dutiable g'ods in respect of which the offence 
has been committed shall be liable to confisca- 
tion.” 

By the amended Act it ia only in the 
case of dutiable goods or of any goods in 
respect of which a notification under 
S. 19, Sea Customs Act, 1878, prohibiting 
the bringing or taking by land of such 
goods into British India or any specified 
part thereof, has been issued, passed by 
land out of any foreign territory that a 
complaint in respect of an offence under 
9 uh-S. (l) can be made to a Magistrate 
having jurisdiction that an offence under 
sub-S. (l) has been committed in respect 
of such goods when the customs officer 
iconsiders that the penalty provided in 
;that sub-section is inadequate. There- 
fore assuming that for non-dutiablo goods 
the accused had no permit the offence, if 
liny, would be one to be dealt with only 
by the Tjand Customs Officer himself 
under 8. 7 and would not constitute an 
)ffence for which a complaint could be 
made to a Magistrate. 

For the Crown Mr. Bewes has pointed 
out some suspicious circumstances against 
ithe accused. B. W. 1 says that the ac- 


cused said to him .“This is the second 
time. Please excuse me” and offered him 
Rs. 500 to do so. 'With regard to this it 
may be noted that even in Ex. B which 
is a careful confession made at the time 
the accused is said to have stated “this 
is the first time.” It is suggested for 
the petitioner that the accused might 
have offered this money because he was 
liable to a fine by the Customs Officer for 
taking dutiable goods without a permit. 

It is pointed out for the Crown that he 
was travelling with these silver bars in 
the middle of the night. Suspicion how- 
ever would not amount to proof and in 
this case there is no proof that the ac- 
cused purchased silver at Karaikal and 
kept or concealed such goods knowing 
them to have been passed or conveyed 
by land into British India as dutiable 
goods mentioned in the amended section. 
That being so, it is unnecessary to dis- 
cuss the further question as to whether 
the confession is admissible or not. The 
conviction must be set aside. The bail 
bond will be cancelled. The order of 
confiscation passed by the Magistrate is 
also set aside, and the fine if paid will 
be refunded. 

P.R.S./k.s. Conviction set aside, 

^ A. I. R. 1933 Madras 890 

Full Bench 

Ramesam, Anantakrishna Ayyar 

AND CORMSH, JJ. 

(Thavva) Bangasayi and others — Peti- 
tioners. 

V. 

{Thavva) Nagaratlmamma — Opposite 
Party. 

Civil Revn. Petn. No. 790 of 1931, 
Decided on 19th January 1933, from 
order of Sub-Judge, Ellore, D/- 20th • 
April 1931. 

5^ (a) Hindu Law — Partition — Suit on be- 
half of minor — Death of plaintiff — Suit does 
not abate — Legal representative can continue 
suit— Severance of status takes place from 
filing of suit for partition on showing that 
suit was for benefit of minor— Civil P. C. 
(1908), O. 22, Rr. 3 and 4 and O. 32, Rr. 6 
and 7 : 41 Mad 442=42 I C 860=AJR 1918 

Mad 379 and AIR 1980 Mad 486, Overruled, 

Per Full Bench.— A suit by minor for partition 
does not abate if he dies before the Court has 
found that the partition is for bis benefit, but on 
bis death it is open to his legal representative to 
proceed with the trial and obtain a decree on his 
showin« that when the partition suit was insti- 
tuted it was for the benefit oi the minor. In 
such case the severance would be effected from 
the date of the suit conditional on the Court 
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for^.he h! *° ‘l>e suit when filed was 

Llf fnr tl O'l tl^e record and 

i/nr7 <170 O ^ M2=42 / C SG0=..l/7^ 1918 

7M p 9y®’'’'“jed. [P 003 C 1,21 

tiH^n ."^’"’"/'^^'■'''s’”!''' -I'/i/nr, J.—A suit for par- 
tUion IS not a personal action which dies with 

personafi., ,„orU,n- can per 

(c) Minor — Benefit — It is noPc^^f-^ 

Jh!r„f 1,- benefit but extends to 

Partifio^'^M ° ^®'‘’ etc.-Hindu law, 

•partition, Minor. 

ben'efif Ayijar, J . — Question of 

consMe {°r * ’® confined to 

co^derations purely and solely personal to the 

minor only. Con.sidorations concerning (he 

rXion t?tl ^““gbter in 

view ^ minor, may have to be kept in 

IA\ r- -I p ,, [P 008 C 21 

J-ourt has to see that next friends act bona 

ide for interest of minor and not for their 
personal benefit— Minor. 

Per Anantakrishna Ain/ar, /.—The General 

TwSf H ‘‘‘r litigant becomes 

a ward of the Court and the Court has got the 

Ight and also the duty to see that next^frieuds 
act properly and bona fide in the interests of 
minors, and that no suits are instituted of car- 
ued on by next friends for their own benefit 
only irrespective of the benefit of the mVnors. 

c rr 7 , CP 911 c 2 ] 

^^radachari for B. T. M. Baghava. 
clidTi for Petitioners. 

G. Lakshmanna, G. Chandrasekhara 
Sastri and T. S. Narasinga Bao — for 
Opposite Party. ^ 

Order of Reference 

^3 1 J3 * t 7 ^ J . The learned 

Subordinate Judge follows the decision 

of Jackson, J., in ^U-awna v. Sriranga- 

’>ajaBhaUar{\),a.nd the question shortly 
resolves itself into this; Does the view 
of Jackson J., receive support from some 
rulings at least of this Court, or, is it 
while being opposed to Chelimi Chetti v! 
Subbamma (2), from which Jackson, J. 

iffers, also at variance with the later 
authorities, as contended for bv Mr 
yaradacha,ri ? Chelimi Chetti v. Sub- 
iawtwa. (2), deals with two points and 

havifr by their not 

shew® been kept distinct. As I shall 

receTved\'h° bas 

W fh ^ support of the later cases- 

ut those cases have not, with the doubt- 
ful exception of Bama Bao v Hanu 

Bag (3), dealt wit h the second' 
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point, with which alone we are now 
conceinea. I am not therefore prepared 
to hold that Jackson, J., was wrong in 
not having considered himself bound, 
while sitting as a single Judge, by the 

authority of Chelimi Chetti v. 
camma (2j. 

The facts may he briefly stated : 
Sobhanadri, the plaintiff’s father, died 
on IGth :^[ay 1929. The plaintiff was 
then an infant and his mocher, on his 
bel^lf, filed the present suit for p.-irtition 
in October 1929, impleading as defen- 
danfcs, the plaintiff’s paternal uncle (de- 
fendant 1), the latter’s son (defendant 2) 
and t'ne plaintiff’s step-mother (defen- 
dant .3). While tho suit was pending 
and before a preliminary decree was 
passed, the plaintiff died on 21st March 
1931. The question is, did the suit 
abate on the plaintiff’s death, as con- 
tended for by the defendants, or, was 
the mother entitled to be brought on 
the record as the plaintiff’s represen- 
tative? The learned Subordinate Judge 
plowin.g the mother’s petition, brought 
er on the record and raised an issue in 
the suit to the following effect: Was 
e suit instituted in the interests of 
e minor and if he had survived, would 

a decree for partition have been passed 

with effect from the date of the plaint ? 

it is this order that is questioned before 

us by Mr. Varadachari, the defendant’s 
learned counsel. 

The law relating to unilateral declara- 
tions was for the first time clearly laid 
down by the Judicial Committee in 
!iuraj Narain v. Iqbal NarainU). Then 
the question arose, whether the filin« 

° partition amounted to 

a definite and unambiguous indication 
ot intention to ssparate. This was 
answered in the affirmative by a Pull 
Bench of the Madras High Court in 
oundararajan v. Arun ached am ( 5 ) 
and later by the Judicial Committee’ 
ffi) Dhnndiraj 

Aru7ia.chalam (5), are interesting al- 
lough It IS an open question, whether 
the learned Judges that took part in it 

Zl? that the 

plaintiff in that case was a mi'nnr Taok. 


1. AIR 1930 Mad 486=123 I C 806 
o’ 1918 Mad 379=41 Mad 442=42 I C 8fin 
3. AIR 1930 Mad 326=52 Mad 856=121 1 C 837 


iTIo (IS ^ ° ^ 

5. (1916) 39 Mad 159=33 I C 858 

6. air 1916 PC 104=43 I A 15—43 P i ie« 

=12 N L B 113=37 I G 32 ufZl 
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SOD, J., in tho case already cited seems 
inclined to tlie view tliab they could nob 
liavo ovoi looked that fact. For rny pur- 
pose, it is not necessary to make any 
such assumption. In that case, the sole 
defendant died pending the suit and the 
miner piaii^tiil claimed that he became 
entitled to tho entire estate in the joint 
family property. It was held that he 
became separated in status by his liav- 
ing liled the partition suit and on that 
ground his contention was negatived and 
tho mothor, and defendant’s personal 
representative, was brought on the re- 
cord, as having succeeded to her son’s 
divided interest. If the fact of tho 
plaintih’s minority hud been specially 
adverted to and considered in the judg- 
ment, this authority would have been 
decisive in favour of the present respon- 
dent. Another remark which I wish to 
make on this case is, that tliO defen- 
dant’s death occurred before tl)6 passing 
of any preliminary decree. Passing on 
to tho other case to 'which I have re- 
ferred, Girja TJai v. Sad ash iv Dliundi- 
(6), its importanco lies in the fact, 
that in spite of the plaintiff’s death 
pending the suit, it was held that his 
status became one of sovorance. Ills 
widow was brought on the record as his 
heir and a preliminary decree was passed 
in her favour directing partition. There 
is another Privy Council case belonging 
to tins group, Kawal Nain v. Budh 
Singh (7), which shows that tho fact the 
I)artition sui b is dismissed does not af- 
fect tho rule, that by the tiling of the 
suit, the plaintiff becomes divided. Their 
Lordships observe: 

“A decree may be necessary for working out 
the result of Die severance and for allotting de- 
llnitcsbare, hut tho status of tho plaintilf as 
separate iu estate is brought about by his asser- 
tion of his riglit to separate, whether ho obtains 
a consequential judgment or not.” 

Thus, in tho case of an adult plaintifl, 
tho claim in the plaint amounts to an 
intimation to his cosharers of his un- 
equivocal desire for separation and this 
rule is not affected either by the fact 
that tho suit is later dismissed or that 
ponding the action the plaintiff dies: 
although tho Judicial Committee has fur- 
ther held in Palani Ainmal v. Muthu 
Vcnlcatachala iMoniacjar (8) that where 

7. AIR 1017 P C 89=40 I C 260=44 I A 169= 
39 All 400 (P G). 

8. AIR 1925 P G 49=87 I G 333=52 I A 83=48 
l^Iad 251 (P C). 


the plaintiff has withdrawn from the 
suit before the trial, the tiling of the 
plaint does nob necessarily result in his- 
severance. So much then as to the law 
when the plaintilf happens to be an 
adult; but if the suit has been brought 
on behalf of an infant, in what respect’ 
does his position differ? It must now 
bo taken as settled, that the filing of 
tho plaint does nob ipso facto bring 
about his severance. It is this part of 
the decision in Ghelimi Chctli v. Siib- 
hamma (2), that has been affirmed by the 
later rulings. Bub the case goes further 
and holds, that on the death of the 
minor plaintiff pending the suit, his 
legal representatives are not entitled to 
continue tho action. The latter cases>. 
in my opinion, recognize the distinction. 
True, by the mere filing of the plaint 
tho plaintiff’s status does not become 
one of separation; but when, at a later 
stage, a preliminary decree is psssed, 
the minor plaintiff becomes divided in 
interest and the division dates back 
from the institution of tho suit. In 
Chelwii Cheiti v. Sulhamma (2) this dis- 
tinction was not borne in mind and the 
extreme position was contended for, 
namely, that a minor plaintiff becamo 
divided in status the moment a suit for 
partition w’as filed on his behalf. It was 
this contention that was rejected and; 
if I may say so with respect, properly. 
]^ifc why should the Court not proceed 
with the trial and pass a preliminary 
decree, if it is satisfied that the suit as 
originally laid was for tho benefit of the 
minor? In Krishnaswavii Thevan w, 
Karuppa Thevan (9), Spencer, J., while 
affirming Ghclivii Ghettiv. Suhbavivia (2) 
iu so far as it holds that the filing of a 
suit does not ipso facto bring about tho 
minor plaintiff’s severance, goes on to 
observe: 

‘‘But in cases where tho Court gives a decree 
to a minor for partition, it seems to mo, with 
duo respect, that there should be no departure 
from tho general rule that every suit has to bo 
tried on tho cause of action as it existed at the 
date of its commencement; vide Bai CJiaran v, 
JUswanath (10). Therefore, in my judgment, 
tho only sound principle will bo to regard the 
prayer in tho minor’s plaint for division as a 
conditional request that, provided that tho 
Court sees fit, it may declare tho status of tho 
minor divided as from tho* date of the plaint. 
It is true that there can bo no division of status 
unless the Court sees fit to decree it, but there 
is n o reason whv the Court should not make its 

9. AIR 1925 Mad 717=88 I C 424=48 Mad 466* 

10. AIR 1915 Cal 103=26 I C 410. 
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decree take effect from the date of the institution 
of the suit”: see p. 4GS 0/43 Mad. 

This, in my opinion, does not arnounb 
to an approval of the second part of the 
rule laid down in Chelnni Chetti v. Sub. 
hamma (2). On fche contrary, as is poin- 
ted out in the judgment of Coutts 

tsr, C. J. and Sundaram Chetti, J , in the 

later case oi Sri Ilanga ThatJiachariar 
V. Srinivasa Thailiazliariar (ll), (the 
names of tlie Judges are given wrongly in 
the report). Krishnasivanii Thevan v. 

Karnppa Thevan (0) far from rdhrmin-' 
i^ to\.o Chelnni Chetti Y. Suhlanima ( 2 ) 
distinguislies the last-m(3ntioned case. I 
may ujelully quote the following pas- 
sage frop:i the judgment; 

li- such a suit proceeds to the state of a de- 
cree in the plaintiff's favour on the Court find- 
nig that the partition would conduce to the best 
interests of the minor, the further question is 
whether the severanco of the joint status takes 

place only from the da:e of the preliminary de- 
cree or from the date of the plaint. On ’ this 
qiiCbtion there is tlie direct auth'''»'ity of re- 
cent decision of a Bench of this High Court .-e- 
ported \n KrMinasicaini Thevan v. Pain 
Karuppa Thevan (9). It has been held in that 
case distinguishing tne decision in Chdami 
Chettiv Siiboamma {2) n suit by a minor 
for partition, if it ends in a decree for partition 

creating a division of status from 
the date of the plaint”: see p. 870 of 50 Mad. 

Again in the same judgment, the fol- 
lowing observation was made: 

•As to what would be the result if in such a 
suit the Court had passed a preliminary decree 
tor partition, there was no necessity to decide in 
that case,” 

i. e. in Glielivii Chetti v. Subhamma (2)’ 

SO 0 pp. 871 and 872 of 50 Jllad. Let us 
now turn to tbe facts of Krislinaswami 
Thevan y. Karniipa Thevan (9). The 
minor’s suit for partition against liis 
father was filed on 31st January 1919 
Another sou was born to the father in 
Mayor June 1929. Conception must 
nave taken place about August 1919 
after the filing of the plaint. The ques- 
tion_ arose, was the plaintiff’s sha^e 
diminished by the subsequent birth of 
the son? The answer depended upon 
whether or not the suit had the effect 
of creating a division in status from the 
date of the plaint. The learned Judges 
hMd that the minor plaintiff became 
divided m interest from the date of the 
plaint and that his share did not suffer 
diminution. The point to note is, and 
that 13 very important, that it was sub- 
sequent to t he birth of the second son 
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fJiat the preliminary decree was pa.ssed. 

Javing pas.sed It, the Court held that 

tution 01 tne suit Supposing the event 
at happened did not have the effect 

pl^; iPcreasinq the minor 

Plai.itill 3 siPM-e would, the Court have 

come to a different conclusion'’ The 

Uidgment itself furnishes tJio answer 

reaTv o’’ f Passage al- 

reaav n noted: 

But in ca?e.-^ wheic the Court gives a. decre- 

^oemstome.with duo 
I'-- ', that theic should bo no do’vxrfnvp 

the general rule that every suit ha. ‘to be triej o 

the cau^o of action ;is it existed et the da^e of ife 

comnieucement: vide Uai Charon v. Pinvanral 

Coutts- 

lottoi, C. J. and Sunaararn Chetti, J 

■inatliacianar v. Snuivasa Thatha. 
chanar (ill, wher-e they lay down: 

nv.Z*'?'':"}! iiitliiiry b is iiecossarily to bo 
the plaint 'it i.s tbe .state of .alTairs tbi t e f-i , 

on the date of tbe suit that cletc-rinino'tho'V-'-er 
c.^e of the Court's discretion.' It seems to" us‘ 

the decision in 

uu'i tn : ”7 Karnppa Thc- 

(0), has to be applied to tbo present c.ase.- 

These cases seem, in my opinion to ho 
clear authorities for the principle that 
the death of a minor plaintiff pending 
h.s suit, does not render it aiiv the le«s 

-=iaqiy brought, was for the beoefic of 
the minor. It is true that generally oi 
a proper case lieing made out, the cArt 
in a partition suit adverts to the cA- 

of^A^Ar®" 311 tno (late 

310.1 that this 13 an eMcoptiou to the 

twA? clearly laid down iu the 

Uo decisions to which I have referred 

tha„ every suit has to bo tried on the 

causa of action as it existed at the date 

1 I • — ^ MoreovGi* whea 

the minor plaintiff dies before the time 

arrives lor the passing of the decree it 

would be idle to apply the te.st, would 
lu be for the benefit of the deceased 
minor or not to pass a decree? There is 

thus no scope for the exception comin^ 
into effect and the general rule mAst 
pj-Ovail, iQ other words tho p 

Mmuld address itself to th^ questioA-A 

AefiA had A'T- ?“ be- 

in suit partition 

suit on the cause of action 
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as it existed at the date of its com- 
mencement.” This position is quite 
sound in principle, as it does not load to 
but on the contrary avoids, the incon- 
venience and the hardship referred to 
in Cliclimi CJietti v. Siihhamma (2). If 
in the event it turns out that the suit 
was impro[) 0 rly brought and the Court 
straightaway dismisses it, whore is 
the question of any oflicious next friend 
being enabled to file a vexatious suit? 
The principle to which 1 have adverted 
contains within itself the necessary 
safeguard. To talm an illustration, if 
the plaint alleges that the minor’s uncle 
has been grossly ill-treating him and 
w^asting the property, and that allega- 
tion ‘is subsequently made good, why 
should the uncle be benefited by the 
fact that the minor died pending his 
suit? In that case, I see no hardship 
in his infant widow succeeding to his 
estate; on the contrary it seems to me 
eminently just. If how'ever it turns 
out that the suit was in its inception 
vexatious, the Court refuses to decree a 
partition, and the uncle whose conduct 
according to this hypothesis, if free from 
blame, succeeds to the miner’s share. 
Further, to treat a right to partition as 
a mere personal right is, in my opinion, 
wrong. If in the ordinary course, the 
minor’s personal representative can get 
a benelit, I fail to see why the Courts, 
by importing a fiction, should hold 
that the state of jointness continues. 

GanapatJiy v. Suhravianijam CJietty 
(12) throws no light on the point under 
discussion. ITaintilT 1 in that case filed 
the suit for partition on behalf of him- 
self and his minor sons, plaintilTs 2 and 
3. On plaintilT I’s death ponding the 
suit, plaintill 2, w’ho had attained majo- 
rity, elected to continue the suit not 
only on his own hehalf but professed to 
do so also on behalf of his minor brother, 
plaintiff 3. But the latter’s mother 
applied to be made his guardian and, 
stating that the partition \Yas not in 
his interests, got him transposed as 
defendant 31. The only question that 
arose was — Was it or was it not open to 
plaintiff 3 to withdraw from the suit? — 
and the question was answered in the 
allirmative. It w’as hold that the more 
filing of the plaint by the father on be- 
half of hia_ minor sons, did not neces- 

12. AIR 1929 Mad 738=122 I C 167=62 Mad 
845. 


sarily effect a severance in status as 
regards the minors and that as plain- 
tiff 3 must be deemed to have continued 
joint with the defendants, a decree 
should be given to the major plaintiff 2 
alone for his share in the property. 
This case, as I have said, has no bearing 
upon the matter in hand. Hama Bao 
V. Ilanuviantha Bao (3), (a decision of 
Bamesam and Jackson, JJ.) supports 
Mr. Yaradachari to the extent that it 
impliedly affirms the decision in Chelimi 
Clietii V. Siihlamma (2). There again 
the only point raised seems to be whe- 
ther by the mere filing of the plaint a 
minor becomes severed from the family. 
Granting that he does not, the further 
point was not argued, that notwith- 
standing the minor’s death, the Court 
would or would not allow the case to 
proceed to trial **on the cause of action 
as it existed at the date of its com- 
mencement.” Apart from this, the value 
of this ruling as an authority is im- 
paired by the fact that not only the 
judgment contains no discussion but 
that one of the learned Judges who was 
a party to it (Jackson, J.) came to the 
very opposite conclusion in "the case 
referred to already a v. Sriranga^ 

raja Bhatar (l) some time later. Al- 
though I may not agree with all the 
reasons given by him in his judgment I 
agree, as I have said, with that conclu- 
sion. There remain only two cases to 
be dealt with, one of the Allahabad and 
the other of the Patna High Courts. 
Lalta Prasad v. Sri Maha Deoji Biraj- 
man Temple (13), (relied on by the 
petitioners) merely affirms the uncontes- 
ted proposition that the institution of a 
partition suit on behalf of a minor does 
not ipso facto elTect a separation of the 
family. The point decided is thus stated 
in the judgment of Mears, C. J.: 

“It has been argued before us that a minor, so 
represented by a next friend, can, by the very 
institution of a suit, effect the same immediate 
legal consequence as would admittedly follow 
from a suit brought by a man sui juris. ^Ve 
cannot agree with that contention at all.” 

That this and no more is the effect of 
this ruling is recognized both in Krishna- 
swami Thevan v. Kanippa Thevan {d) 
and Sr? Banga Thathachariar \\ Srini- 
vasa Thathachariar (11). In Krishna 
Lai Jlia y. Nand cshicar (14 ) (reH^ed_on 

13. ~AIR 1920 All 116=58 1 0 667=42 All 461 

(FB), 

14. AIR 1918 Fat 91=44 I C 146=4 Pat LJ 38. 
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by the respondent), the minor plaintiff 
was held to have become divided from 
6 ling of the plaint and his share did 
not suffer diminution by the birth of 
another son -to the plaintiff’s father 
whose conception took place after the 
inscitution of the suit but before the 
passing of the preliminary decree. This 
case is referred to in tho judgment of 
^pencer, J., in Krishnaswami Thevan v. 
i.ciiupja -Thevan (9). I have therefore 
come to the conclusion that the view 
taken by the lower Court is not only 
I’laht in principle but is consistent with 
tlie decision binding upon it. But as 
my learned brother is taking a different 
view and as the point raised is of con- 
siderable importance I refer the follow- 
ing questions to a Full Bench: 

if ^ partition abate 

on if To , parti- 

tion IS for his benefit. 

nrioioo' '■' Ills legal representative to 
fhowiooTl 0“ tis 

med partition suit was insti- 

tuted It was for the benefit of the minor, 

J—i i-egret that with the 
J respect I am unable to 

hZ rJ? tbe judgment just pronounced 
y my learned brother. The plaintiff, a 
em ei of a Hindu joint family, sued 
s a minor with his mother as next 
riend for partition. At the date of the 
paint he was under two years old. 
^etore he was four, and before any 
decree was made in suit, he died. His 
mother applied to be brought on record 
as hfs heiress and legal representative 
and so to bo allowed to prosecute the 
suit for her own beneSt. The learned 

fir^if Judge has allowed that in 

defendant’s objection that 
with the death of the minor plaintiff 

th« petition is against 

he Subordinate Judge’s order. It has 

not been disputed before us that in a 
suit by a minor member of a Hindu 
joint family for partition the Court 
cannot make a decree for the plaintiff 
unless It is found that that would be 

'f^as been 

hshed in a number of cases and 

Privy Council in 
of thab (15). The result 

fHcnJ f ‘drough his next 

fiiend IS not such a declaration of in- 
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Itself effects a division in status and 
tbat this 13 an exception to the rule in 
^uraj Xarai7i’.s case (4), Girja Bai's 

case (6) and luural Xain’s cme (7). A 

minor on whoso behalf such a plaint is 
PJed remains undivided in status in 
spite of the plaint, and, if the Court 
never finds that partition would be to 
us beneht, his status as a member of a 
joint family remains undisturiied. If he 
dies before the Court has reached a 
decision that partition would be to his 
benefit, he dies undivided. That boina' 
so at the moment he dies undivided in 
status the rule of survivorship comes 
in o play, and his suit for partition dies 
W'tlr him. If that is so-and I think 
It IS a necessary consequence of tlie rule 
tbat hi3 plaint alone does not effect a 
division in status but that it must be 
supplemented and supported bv a find 
mg of the Court that partion is for hie 
benefit ic is suflicient for the decision 
of this case. But I may add that I 
have no doubt that in such a parti- 

reached at 

which the .ludge has to decide whether 
partition is to the benefit of the minor 
what he has to ask himself is whether 
at that date partition will be to tho 
minor 3 benefit, not whether it would 
bav 0 been to the minor’s benefit of fi 
<l.t. cl 6h, pLiot. 

not always disposed Of very promptly 

On the contrary they are often pendin'’ 
for long periods. Between the da^e 

rbe^ComT’s^ fi‘“r of 

eCouits finding regarding benefit to 

the minor circumstances have often, 

changed rnaterially through the birth or 

death of other members of the family o- 

from other causes. Ido not think ib 

can be seriously contended that, if bv 

finds' the Judge 

finds that m consequence cf the death 

of o her parties or for other reasons^fe 
would_ be clearly detrimental to the 
minoi s interests to make a decree for 
partition, he is bound to do so because 
It can be shown that had the circum 
stances at the time of the plaint 
maiDed unchanged a nirfifii-* 

have been of benefit to the mino° ^Tblt 
to my mind would be a travestv’ nf ^ 
rule that the Judge must 'do what in 
his opinion IS for the benefit of th« 

e“nrstel t h/m‘"-rd o^rtif 

if it happens that Ife Jud^e^ ere^L^, 
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the concluaion thafc at the time it was 
tiled the plaint was not in the minor’s 
interest, hut that circumstances have 
so chanj^ed that it is clearly to his 
henelit that partition be made, I can see, 
nothing in the rule to suggest that the 
Judge must dismiss a suit, which as it 
turns out eventually, is to the minor’s 
henciit, and drive him to the expense of 
another suit. 

As I understand the matter, w'hat the 
Judge has to ask himself is what is to the 
minor’s benefit, so far as he can see at 
tli9 time when ho makes his decision. 
To interpret the rule in any other w'ay 
\vould oflen bo to compel the Judge 
knovvingly to do harm to a minor under 
a rule intended, as is not disputed, for 
the minor’s benefit. If the minor plain- 
tilY dies before the Court has reached a 
finding that partition will bo for his 
benefit, it can never afterwards be found 
that partition will he for his benefit in 
this world. On that consideration also 
it appears to me clear that, if the minor 
plaintiff dies at that stage, his suit must 
abate. Those appear to me to be logical 
.consequences of the rule that a minor 
member of a Hindu joint family does not 
■become divided in status by suing for 
partition unless something further hap- 
pens, viz., the Court finds that partition 
is to his benefit. 

T^ly interpretation of the rule and its 
consequences is, I think, well supported 
by authority in this Court. In 1917 in 
Chelimi Chetti v. Suhhamma (2), as the 
head-note of the report’ shows, Abdur 
Kahim and Cld field, JJ., decided two 
propositions — firstly, that the institution 
of a suit for partition on behalf of a 
minor does net itself effect severance of 
status for the reason that it is for the 
Court to decide whether partition will 
bo benolicial to tho minor, and secondly, 
that, if a minor plaintiff dies while such 
a suit is pending (i. e., before a prelimi- 
nary decree has been made) his legal 
representative is not entitled to continue 
the suit, the reason obviously being that 
the minor has died undivided. The first 
proposition is the result of tho discus- 
sion in the judgment : the second was 
tho actual decision in the case, for which 
the first proposition was the basis. That 
decision clearly covers the present case. 
It has stood for 15 years, and it has 
never been overruled. Cn the contrary 
• the first proiiosition — which is merely a 


re-statement of the old rule in a minor's 
suit as being still in force in spite of the 
Privy Council’s rulings in regard to uni- 
lateral declarations of intention to 
divide from Suraj Narains case (4) on- 
wards — has been repeatedly approved in 
this Court. InKrishnasicami Thevan v. 
Karup'pa Thevan (9) both Spencer and 
Devadoss,- JJ., explicitly approved of 
that proposition, though they came to 
the conclusion that if the Court eventu- 
ally finds that a partition will be for 
the benefit of the minor, the division in 
status will relate back to the date of tho 
plaint, and the partition will be worked 
out accordingly. And there is no doubt, 

I think, that they accepted also the 
second proposition in Chelimi Chetti v. 
Suhlamma (2), as a consequence of tlie 
first. Devadoss, J., referred explicitly 
to the decision in that case ‘ that the 
cause of action did not survive to tho 
mother” and after discussing a conten- 
tion that that decision was wrong con- 
cluded by saying : 

“There is no reason to clonbt tho soundness 
of the decision in Chelimi Chetty v. Subham- 
ina (2).’’ 

Ho also said : 

“Till the Court determines tho question whe- 
ther a partition should be effected in favour of a 
minor the joint status of the minor with other 
members of the family is not in any way 
severed,” 

from which it follows that, if the minor 
plaintiff dies before the determination 
is reached, lie dies an undivided member 
of his family and the rule of survivor- 
ship applies. In Sri Banga Thathacha- 
riar v. Srinivasa Thathackariar (11). 
Coutts-Trotter, C. J., and Sundaram 
Chetti. J., accepted as correct the pro- 
position in Chelimi Chetti v. Subbavi- 
ma (2) : 

“that tho more filing of a plaint on behalf of a 
minor would not ipso facto effect a sovoranco of 
tho joint family status, for in such a suit it is 
for tho Court to determine whether the partition 
asked for will bo beneficial to the minor.” 

w'hich in its implication that, if the 
minor dies before the Court has so deter- 
mined he dies undivided, is sufficient for 
the present case. They also quoted with 
apparent approval Lalta Prasad v. Sri 
Maha Deoji Birajman Temple (13), in 
which a minor on whose behalf a suit 
for partition had been filed was treated 
as still undivided in spite of the suit 
and by the decision got the benefit of 
the rule of survivorship. They went on 
to say : 
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If such a suit pi'oceejs to the sta^e of a de- 
cree in the plaintid’s favour \ . the fur- 

ther question is whether the severance of the 
joint statu-! takes place only from the date of the 

preliminary decree or from the date of the 
plaint ; 

and io was that further question which 
they set out to decide, arriving at the 
same conclusion as in Krishnas?oami 
Ihevan v. Kanipixt Tltcrau (\)) which 
they poirited out was not in conflict with 
CJielrmi Chetti v. ^uibamma (fl). In re- 
gard to the question whether the Court 
should consider the banent to the minor 
as on the date of its decision or as on 

the date of the plaint it is true that 
they said 

“it is the state of affairs that existed on the date 

of the suit which determines the exercise of the 
Court s discretion.” 


_ That with respect I venture to suggest 
18 not in accordance with the principle 
that beuelit to the minor is to determine 
the Court’s decision, and, as will he 
seen, it is not in accord with a later 
case, where the iinestion had to be de- 
cided. But the learned Judges were, as 
they explain, ^ merely cbnsidering what 
was the Ruastion to be answered if the 
stage of answering it was reached. They 
said nothing whatever to throw doubt 
on the proposition that, until it is de- 
cided that partition is to the beneSt of 
the minor (in respect of whatever date 
the benefit is to be considered) he re- 
mains in spite of his plaint undivided in 
status. On the contrary their quotation 
of Chelimi Chetti v. Subbamma (2) and 
Lalta Prasad v. Sri Malta Deoji Birai. 
man Temple (13) shows that they ac- 
cepted it. In Ganapathy v. Subra 
many am Chetty (12), Phillips and Ma' 
dhavan Nayar, JJ., applied the first pro- 
position in Gnelimi Chetti v. Sukbam- 
via {^) that tne filing of a suit for parti- 
tion on behalf of a minor does not effect 
for him a division in status from the 
other members of his joint family until 
a preliminary decree has been made and 
applied also the consequential proposi- 
tion that until the stage has bean reached 

the minor remains undivided in status. 

And they decided the question of benefit 
to the minor and disposed of the suit ac- 
cordingly, not by the test of what 
would have been beneficial to him at the 
date of the plaint, but of what would be 
■beneficial to him at the date of thepreli 
minary decree. In another partition 
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suit liama Bao v. Hanumanlha Itao (3) 
Lamesam and Jackson, JJ., said : 

ev-rci-h'-' hW * "''r" of 

next friend dool it 'for 

to allow partition on bebal.^of ^cminor''one 
flvif- fUia ^ pd.s-ed, one cannot sav 

And they went on to decide that, as 
the minor plaintiff 2 died before a preli 

passed by survivorship to his father, de- 
fendant! in the suit. The learned Ju J^es 

ChtUt V. Subbamma (2) though they did 
not mention that case, and they rested 
their decision on its consequence that 
as too minor died before the Court had 
ound partition to ho for his benefit he 
died undivided in status. That decision 

u accord- 

in,-, oo It the minor nlaintiff in this case 
when he died before the Court had found 
partition to be for his benefit, died un- 
di', -load in status, and therefore his suit 
must abate. In Lalta Prasad v. Sri 
iU(t/ia Deoji Birajman Temple (l3) a 
Bench of three Judges agreed with the 
first proposition in Chelimi Chetti y 
Subbamma (2) and applied it as aground 
for deciding that, when a minor’s parti- 
tion suit abated on the death of theonlv 
uefendanfc, the minor was uodividad in 
Suatus and took that defendant’s share 
by survivorship. On the other hand in 
Krishna Lai Jha v. Nandeshwar (14) a 
Benou of two Judges decided that a 

minor s plaint in a partition suit itself 
effected a division m status With respect 

I may mention that in the judgment 
there is no discussion of the question ; 
Chelimi Chetti v. Subbamma (2) is not 
noticed ; and there is nothing to suf^c^est 

t at the learned Judges remembered 
that the Privy Council had approved the 
lule that it IS for the Court to consider 
whether partition is for the benefit of a 
minor and to grant or refuse partition 
accordingly. And I may add that from 
the decision of the Patna High Court the 

learned Judges who took part '^nKrishna- 
swami Thevan v. Karuppa Thevan f9) 
dissented. ^ ’ 

On these decisions I think it is dear 
that there is overwhelming authority in 
this Court that a minor’s plaint ^for 
partition does nob itself make him divi 
dad m status, bub that, if he dies before 
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the Court has decided that partition is 
for his benefit, he dies undivided from 
his family. That the minor remains 
undivided after his suit for partition has 
been filed until the Court finds that par- 
tition is for his benefit was accepted as 
correct in Krishnaswami Thevan v. 
Karu'p'pa Thevan (9) and Sri Ranga 
Thathachariar \ , Srinivasa TJiaihacJia- 
riar (il) and was the basis of the deci- 
sion in Chelimi Chetti v. Sulhamma (2), 
Ganapathy v. Suhrarnanyam Chetly (12) 
and Rarna Rao v. Ilanumantha Rao (3) 
as well as in Lalta Prasad v. Sri Malta 
Deoji Birajman Temjde (13). In the 
present case Chelimi Chetti v. Suhham- 
ma (2) was cited before the learned Sub- 
ordinate .Judge ; but he refused to fol- 
low it and preferred to follow a later de- 
cision of a single Judge of this Court, 
who had not followed Chtlimi Chetti v. 
Suhbanirna (2) hut had made an order 
opposed to it. I do nob understand on 
what principle the Subordinate Judge 
acted. The decision of the single Judge 
is that of Jackson, J., in Akkanna w.Sri- 
ranrjaraja Bh attar (l) and the order 
which the learned Judge made is not 
only in conflict which the other cases of 
this Court which I have mentioned : it 
is in conflict with his own decision with 
Ramesam, .T., in Rama Rao v. llanu- 
mantha Rao (3) which he appears to 
have overlooked. Jackson, J., does not 
hold himself bound by Chelimi Chetti v. 
Suhlamma (2) because 

“at least by implication its authority is consi- 
derably shaken by other rulings.” 

The first of such rulings to wdiich he 
refers is tiio opinion of the Full Bench 
in Soundararajan v. Arunachalam (5). 
That case was an earlier case than 
Chelimi Chetti v. Suhlamma (2) and the 
opinion of the Full Bench was consider- 
ed and interpreted in Chelimi Chetti v. 
Suhlamma (2). With great respect Ido 
not understand what is meant in the 
circumstances by saying that the autho- 
rity of Chelimi Chetti v. Suhlamma (2) 
is shaken by Soundararajan v. Aruna- 
clialam (5). There is certainly, as Jack- 
son, .1., has pointed out, a remarkable 
feature in Soundararajan v. Arunacha- 
lam (5). The question before the Full 
Bench was: 

“ Wbclhor a member of a Hindu joint family 
becomes separated from the other members by 
the fact of suing them for partition.” 

The leferring Judges felt a doubt whe- 
ther the recent ruling of the Privy Coun- 


cil in Suraj Narains case (l) applied to 
a plaint for partition. The answer of 
the Full Bench was in effect that it did 
apply, an answer about which apart from 
the opinion of the Full Bench later deci- 
sions of the Privy Council have left 
no doubt. But it happened that in So2i7i- 
dararajan v. Arunachalam (5) the plain- 
tiff suing for partition was a minor.. 
Nevertheless that was not held to take 
him out of the general rule adopted by 
the Full Bench, and eventually the case 
was decided on the view that by his 
plaint for partition he became divided 
in status from its date, as if the fact 
that he was a minor did not affect the 
question. It is certainly a very carious- 
thing that the general rule was applied 
to a minor's plaint in that way. But* 
there is nothing in the opinions or in 
the arguments in that case as reporten 
to show that any contention was based' 
on the fact that the plaint was that of 
a minor. Attention appears to have been 
confined to the question what is the' 
effect of a coparcener’s plaint for parti- 
tion in its general form without draw-, 
ing any distinction between a minor 
and a major plaintiff". But, if that case" 
had not been interpreted in later cases, 

I think it would have been right to say 
that the Judges who referred the case 
and who eventually decided it and it- 
may be remarked that both of them- 
were members of the Full Bench ^ must? 
have been aware that the^ plaintiff was 
a minor and yet they applied the ruling 
of the Full Bench to him and so created- 
a precedent. However that aspect of 
Soiuidararajan v. Aruiiachalam (5) was 
noticed and considered in Chelimi Chetti 

v. Suhlamma (2). 

The opinion of the Full Bench was 
quoted before Abdur Kahim and Old- 
field, JJ., but they interpreted it as not 
apylying to a minor’s plaint on the 
ground that no question of the effect of 
a minor’s plaint was raised before the 
Full Bench. In Krishnasicamt Thevan 
V. Karuppa Thevan (9) both learned 
Judges referred to Soundavavajaai v. 
Arunachalam (5) and both accepted the 
interpretation of it in Chcliyni Chetti v. 
Subbamma (2) as correct. It was refer- 
red to again in Sri Banga Thathacha- 
riar v. Srinivasa Thathaahariar (lO and 
there, as also in Ganapathy v. bubra- 
manyam Chetty (12) and Bama Bao v- 
Ilanumantha Bao (3), the learned 
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Judges who accepted the first proposi- 
tion in V. Subbamma { 2 ) 

must have known that in accepting that 
proposition they were also accepting the 
interpretation of Soioidararajan v. Aru- 
nachalam (5) adopted in Chelimi Ohelti 
v.Snbhamma (2). When the opinion of 
a Full Bench of this Court has been in- 
terpreted by a Bench of two Judges of 
this Court, a Judge of this Court sitting 
alone, as I understand the matter, is as 
much bound by that interpretation as 
he would be by the interpretation of a 
pronouncement of the Privy Council or 
of a provision, of a statute adopted by a 
Bench. In the present instance, as I 
have shown, the interpretation of the 
opinion of the Full Bench in Soundara- 

raja?iv. Arunachalam (5), viz., that it 

does not apply to a minor’s suitifor parti- 
tion, and the view that in spite of the opi- 
nion of the Full Bench a minor does not 
become divided in status from the mem- 
bers of his family by the filing of a 
plaint lor partition on his behalf but 
nevertheless remains undivided until 
the Court has found that partition is 
for his benefit have been adopted, as mv 
learned brother recognizes, by Bench 

after Bench of this Court. 

If a Judge Sitting alone i.s really of 
opinion that a matter so well settled re- 
quires re consideration, the usual course 
i^s. I believe, to refer the case before 
him to a Bench with such observations 
as h© may think necessary; and the 
Bench, if its members agree with him 

may refer the matter to a Full Bennh 

though, wh.u th,„ i, . 

decisions It is m my opinion extremely 
undesirable that they should do so save 
in excoptmnal cases. Jackson, J., also 
regards Ertslniaswami Thevan v Ka 
rw rWn (9) as throwing doubt on 
Chelimi Chetti v. Suhbamma (2). The 
learned Judges who decided K’rish 
nastvami Thevan v. KaruppaThevan (9)’ 
did not regard their decision as incon- 

fPl ^-Subbamma 
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/q\ . V. ^UOO( 

s7i,,Sabbif',‘i V. 

^ymiasa Thathacharia}- ( 11 ), the deci 
sioninC/mlmf Chetti v. Subtamma (2) 
was accepted as correct. Jackson J ^ 
has also mentioned Krishna Lai J hi 
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y. Kandeshwar (14). But, as he has 
noticed, not only is that decision in 
conflict with Chelimi Chetti Snb- 
bamma (2) but in Knshnaswami Theban 
y- Karnppa Thevan (9) dissent from it 
has been definitely expressed. His con 
elusion appears to be that the answer 
to the question whether, when a minor 
suing for partition (or a minor defen- 
dant claiming partition) dies before the 
Court has found that partition is for 
his benefit, be dies divided or undivided 
i^n status IS not clear, and he left it to 
be debated in the suit. With the great- 
est respect in my opinion, the answer 
IS quite clear m principle, when we 
adopt as wo must adopt, the rule an 
praved by the Privy Council that a 

set partition by suit only 
aftor the Court has found that it is to his 
benent, and is quite clear on the autho 
nty ot a number of decisions of this 
Court, in one of which Jackson, J., him 
self joined. 

My learned brother agrees with me 

r/,P /- in Chelimi 

Chetti w Subbamma {2) the proposition 

which Jackson, J., doubts, viz., that the 
institution of a suit for partition on be- 
nalt of a minor does not itself efl'eef 

able. If that is so, the minor remains 

iTfilJd'^^V-^' after the plaint 

IS filed until something further happens 

1. e., until the Court has found that 
partition is to his benefit. If he d L 
oefore that has been found, he dies uT 
divided in status and the law of survi' 
vorship comes into operation If the 

it wth f\ “y learned brother accepts 
it, with the very greatest respect I dn 
..I ». how the .eg, .tep i„ ,h. 
ment can be avoided, viz., that the 
minor plaintiff remains undivided in 
status even after the plaint has been 
filed If he dies while undivided no 
further question arises: the rule of sur 
VI vorship comes into nlav 

that rule directly would 'be hopeless 
^\hen a member of a joint family whl 

ther a major or a minor, dies and^^Tf i 

moment of his death he is undivided fn 
status, his share goes to his coparceners 
by survivorship. At the moment he died 

lidT:° -e wast^ 

P'^^Pf ition in c/cimf C/mST 

Sabtamma (2) which my learned brolLJ; 


X 
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recof^nizes as correct and well establish- 
ed, is overruled, as Jackson, J., would 
like to overrule it: if nothing more hap- 
pened, for instance if no one took any 
further interest in the suit, by the rule 

* • 9 

survivorship the minor’s share must go 
to his coparceners. 

But it is suggested that ex post facto 
by an inquiry into what would have 
been to the benefit of this unfortunate 
infant if he had lived, which he did not, 
and had not died, which he did, the 
fact that he died a joint member of his 
family may be properly converted into a 
fiction that he died divided in status. And 
this is to be done by a Court which has 
to act with a single eye to the minor’s 
benefit. Under the guise of a rule in- 
tended for the beneBt of the minor 
plaintiff to embark after his death on a 
hypothetical inquiry, which no longer 
can have any relation to existing facts, 
and to do this, not for the benefit of the 
minor, who is beyond all human beneBt, 
but for the beneBt of his heirs, in res- 
pect of whom the Court has no special 
duty or responsibility, appears to me a 
very artificial way of evading the law of 
survivorship. As I have indicated, in 
my opinion there is no doubt how the 
Subordinate Judge should have disposed 
of the application before him. But, as 
I am unfortunate enough to be in dis- 
agreement from my learned brother and 
as the learned advocates on both sides 
have requested that the matter be re- 
ferred to a Full Bench, I agree that the 
questions proposed by my learned bro- 
ther be so referred. 

Opinions. 

Bamesain, J . — The facts out of which 
this revision petition arises are as 
follows: O. S. No. 36 of 1930 was 
Bled for partition in the Subordinate 
Judge’s Court of Ellcro on behalf of 
an infant plaintiff by his mother as 
next friend. Defendant 1 is an uncle 
of the plaintiff; defendant 9 is his son 
and defendant 3 is the plaintiff’s half- 
brother. The plaintiff, his deceased 
father and the defendants were mem- 
bers of a joint family. The plaintiff’s 
father died 16th "May 1929, and the suit 
was instituted on 29th October 1929, on 
the allegation that the defendants were 
misappropriating the plaintiff’s share in 
the family properties and that they re- 
fused to deliver the plaintiff’s share 
though demanded and turned him and 


his mother out of the family house in 
September 1929. While the suit was 
pending the plaintiff died on 21st March 
1931. His mother then applied to be 
brought on record as legal representa- 
tive. The Subordinate Judge passed an 
order directing that the plaintiff’s 
mother be brought on record as legal 
representative. He also directed that 
an issue bo framed in the suit as to whe- 
ther the suit was instituted in the in- 
terests of the minor and whether, had 
ho survived, a decree for partition with 
effect from the date of the plaint at the 
latest ought to have been passed. Against 
this order the defendants filed this revi- 
sion petition. The revision petition 
originally came on for arguments before 
our brothers Venkatasubba Rao and 
Reilly, JJ., who differed and referred 
the following questions to a Full Bench: 

‘T. Does a suit by a minor for partition abate 
if he dies before the Court has found that parti- 
tion is for his benefit ? 

2, Is it open to his legal representative to 
proceed with tho trial and obtain a decree on 
his showing that when tho partition suit was 
instituted it was for tho benefit of tho minor ?” 

So far as an adult; plaintiff is con- 
cerned, it is now established law that 
the filing of a suit for partition amounts 
to a definite and unambiguous intention 
to separate: vide Suraj Naraiyi v. Iqbal 
Narain (4). A member of a joint family 
can separate from the family even prior 
to a suit provided he declares a definite 
and unambiguous intention to separate 
and communicates it to the other mem- 
bers of the family : vide Girja Bai v. 
SadasJiiv Dhundiraj (6). The question 
now arises how far are these principles 
to be applied to the case of a minor. If 
it can be said that a suit for partition 
can always be filed on behalf of a minor 
and there are no limitations as to the 
granting of a decree in such a suit, no 
difficulty arises. But while a suit on 
behalf of a minor can be filed by any 
person as next friend. Courts have laid 
down that in the case of a suit for par- 
tition the suit ought not to be decreed 
unless it is for the benefit of the minor. 
The reason for such a limitation impo- 
sed by the Courts is not that there can- 
not be a partition between a minor and 
the other members of the family, but it 
is possible that the suit may not be for 
his benefit. When it is remembered 
that any person can sue on behalf of a 
minor as a next friend it is easy to ima- 
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N ar a iii 


gine cases where the partition is not for 
his benetit. If the property is not be- 
ing properly managed or if his rights 
are denied, it is obvious that he should 
have a; partition : vide KamaksJii Ani- 
mal V. Chidambara Eeddi (16). But 
where the j^roperty is being well man- 
aged and the minor is well looked after 
there is do need of a suit for partition 
and it is possible that a meddlesome 
next friend without keeping in his mind 
the minor’s interest may hie a suit for 
partition on account of some misunder- 
standing of his own with the members 
of the family or some other motive. It 
is to avoid such a contingency that the 
rule has been observed by the Courts. 
In Nallai)i)a Eeddi Y, Balarnmal (17), a 
private partition in which the minor 
was represented by a proper guardian 
was held to be binding: see also Chanvi- 
rax>pa v. Dannava (18). 

the facts of the Privy Council 
in Lalkvislieii Das v. Earn 
Sahii (19), it appears that two 
of the parties to the ikrarnama in that 
case were minors represented by their 
guardian. It was held that the ikrar- 
nama was binding on the minors. An 
adult member can separate from the 
family even if there are minors by com- 
municating his intention to the other 
adult members and in the case of minors 
to some person properly representing 
them. The question therefore that arises 
before us is what is the effect of such 
a rule of practice conceived in the in- 
terests of minors ? When it is said that 
the Court does not grant a decree for 
partition in favour of a minor unless it 
is shown to be required for his benefit 
IS It merely a limitation on the passing 
of tbe decree or on the maintainability 
of ohe suit ? If until the Court actually 
applies Its mind to the facts and passes 
a decree directing a partition the minor 
cannot bo said to be separated from the 
family, how is it that there can be a 
private partition even without the 

? If a guardian 
representing the minor can obtain a 

partition on his behalf or in other words 

if he can assert the right for a division 

o^n_^alf of t he minor ou tside the Court 

16. (1S66) 3 M H C R94 ~ " 

17. (1866) 2 M H OR 1S2 

18. (1895) 19 Bom 693. 


why can he not assert such a right by 
the filing of a plaint ? In Sound ara - 
1 ( 1 ] an V. Arunaclialam (5), the suit was 
led on behalf of an illegitimate son 


for partition, 
dismissed tbe 
his paternity 
peal the High 


The 

suit 

was 


Subordinate Judge 
on the ground that 
nob proved. On ap- 
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^ourt found on the facts 
u:iab it was proved and referred to a 
Full Bench the question of the quantum 
of his share. During the pendency of 
the appeal the defendant (the legitimate 
son) died. At this stage it was conten- 
ded on behalf of tbe minor that he was 
entitled to the whole property. It was 
held that, he was not. It was also held 
by the Full Bench that he was entitled 
only to the share to which he was en- 
titled at the time of the filing of the 
plaint. It was suggested both before 
the Division Bench and before us that 
the fact that the plaintiff' was a minor 
was overlooked by the Judges and the 
counsel in the case and that that deci- 
sion should nob be regarded as an autho- 
rity. The actual judgments make no 

reference to the fact of the plaintiff be- 
ing a minor. 

But for this the suggestion could not 
e made. Jackson, J., in Akkanna v. 
brirangaraja Bhattar (l), thought that 
the learned Judges could not have over- 
looked the fact. I am inclined to agree 
with Jackson J.’s view. I cannot im- 
agine that tbe very eminent Judges who 
dealt with the case and the eminent 
advocates (Messrs. A. Krishnaswami 
Ayyar and S. Sriniv.asa Ayyangar) that 
appeared in it could have overlooked 
such a fact. In my opinion that deci- 
sion IS authority for saying that a suit 

filed on behalf of a minor 
plaintiff there being obvious differences 
in the family, the plaintiff being tbe 
Illegitimate son and the defendant the 
legitimate son and there being no ques- 
tmn as to the desirability of a partition" 
the plaintiff became separated by the’ 

^ plaint. However, that is 
not the point referred to the Full Bench 
and as the point was not discussed, it is 
desirable to consider the point apart 
from the weight of that decision. ' In 
Chehmi Chetti v. Suhbamma (2) the 

contended 

7,7 At p. 444 of 41 

Mad. it 13 observed : 

“ That prima facie implies that the member 
who exercises such discretion must be of an age 
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capable of exercising discretion in law. That 
will not be the case with a minor at least if he 
is of an age when discretion cannot be imputed 
to him.” 

This rather suggests that if the minor 
is of an age capable of exercising discre- 
tion, then there may be severance. But 
that is not consistent with the cases. 
The cases show that the volition indi- 
cating a desire for separation and an un- 
ambiguous intention to separate cannot 
be expressed by the minor himself but 
must be exercised on his behalf by some 
other person — by a guardian in a private 
partition and by a next friend in the 
filing of a plaint. At p. 445 of 41 Mad. 
it is observed : 

This clearly does not amount to anything 
more than this: that it is open to a person who 
chooses lo act on behalf of a minor member of a 
llindu family to exercise the discretion on his 
behalf to effect a severance.” 

This sentence clearly shows that it is 
not the minor’s volition but the next 
friend’s volition that matters. But the 
learned Judges further proceed to say : 

What causes the severance of a joint Hindu 
family is not the existence of certain facts which 
would justify any member to ask for partition, 
but it is the exercise of the option which the 
law lodges in a member of the joint family to 
say whether he shall continue to remain joint or 
whether he shall ask for a division.” 

If in the case of a minor the option 
cannot ho exercised by him but should 
bo done by somebody else on his behalf, 
^vliy should not the exorcise of that 
option on his behalf effect a severance 
«sin the case of an adult ? The learned 
Judges say : 

In the case of a minor the law gives the 
Court the power to say whether there should bo 
a division or not, etc,” 

As I said, this is a rule conceived in 
the interests of minors. It does not 
moan that the exercise of the discretion 
is totally inoperative until the Court 
records its finding. In such a case it 
seems to me that the proper way of des- 
cribing the situation is that the exercise 
of the option on behalf of the minor 
effects a severance conditional on the 
Court finding that it was for the benefit 
of the minor. In Krislinasxoaini Thevan 
V. Piilukan(.2ypa Thevan (9) it was held 
that there was a division of status from 
the date of the plaint. There the suit 
was on behalf of a minor plaintiff, and 
his prayer was described as a condi- 
tional request that, provided that the 
Court sees fit, it may declare the status 


of the minor divided as from the date of 

the plaint. But it was added : 

It is true that there can be uo division of 
status unless the Court sees fit to decree it.” 

This case is not conclusive either way. 
In Sriranga Thathaohariar v. Srinivasam 
Thatha'ihariar (ll), Coutts Trotter, C. J. 
observed: 

hen the Court thinks fit on a consideration 
of the circumstances set forth in the plaint to 
decree partition of the family properties, the 
imprimatur of the Court must be deemed to 
have been placed on the allegations made in the 
plaint justifying the effecting of a partition.” 

No doubt the preceding part of the 
sentence assumes that aseverance in the 
status of the family could not be effected 
by the individual volition of theminor’s 
next friend; still the latter part of the 
sentence seems to indicate that the de- 
cree operates only as “guinea stamp” 
whereas the essential factor is the voli- 
tion exercised on behalf of the minor. 
However this decision too is not con- 
clusive. In Rama Rao v. Ilanumantha 
Rao (3) in which I delivered the judg- 
ment this point did not arise and our 
observations were made with reference 
to the actual contentions in the case. 
The major plaintiff in that case claimed 
a' two-thirds share on the ground 
that the share of his brother (the 
minor plaintiff) came to him by survi- 
vorship. Merely saying that the minor 
plaintiff was also divided from the rest of 
the family was not enough for the major 
plaintiff. The major plaintiff had to 
show not only that the minor plaintiff 
was separatevd from his father but re- 
mained joint with the major plaintiff. 
With reference to this claim the actual 
odservations were made. I observed in 
that case: 

‘‘Plaintiff 2, being a minor, is incapable of 
exercising the intention to separate by himself. 
The next friend does it for him.” 

I there indicated my opinion that the 
next friend exercised the volition on be- 
half of the minor. Then I said: 

‘‘If the Court thinks fit to allow partition on 
behalf of the minor, one can well say that the 
minor has become divided; but until the decree 
is passed one cannot say that the minor’s in- 
terests are divided from the rest of the family,” 

All that I said in this sentence was 
that until the decree was passed one is 
nob in a position to assert that the 
minor’s interests are divided. I did nob 
say that the minor’s interests are divi- 
ded only from the date of the decree. 
The decree gives us information enabling 
us to say that the minor has become 
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•divided. In my opinion there is nothing 

in the judgment against the contention 

of the legal representative in this case. 

In Krishnamurthy Pillal v. Siirendra- 

murtu Pillai (20), I observed at p. 569 
{of 05 

present case, neither the father nor 
the Official Assignee has any power to deal with 
the son’s share after 11th February 1927.” 

^ From the facts at p. 560 (of 55 Mad) 

it appears that that was the date of the 
suit filed on behalf of the minor son. 
This seems to indicate that there is a 
severance of the son’s interest by the 
filing of the plaint. However the mat- 
ter was not discussed. It seems to mo 
that the decision of the case depends 
upon whether the essential act on be- 
half of the minor is the volition of the 
guardian expressed on his behalf or whe- 
ther it is the discretion exercised by the 
Court. This can be tested in the fol- 
lowing way : — Suppose a suit for parti- 
tion was filed on behalf of a minor of 
17. By the time the case coxes on for 
trial the minor attains majority and ho 
continues the suit. In such a case is a 
finding by the Court necessary that the 
suit when filed was for the benefit of the 
rninor ? If in such a suit one defendant 
dies prior to the plaintiff attaining majo- 
rity can the minor's share be augmented 
by that death or would it be limited to 
his own shire ? Now, if it is the Court’s 
judgment that effects the severance in 
such a suit the Court has still to give a 

finding that when the'suit was filed it was 

conceived for his benefit. If it was not 
conceived for his benefit though in the 
events that happened the suit proceeds 
the severance was not effected from the 
date of the plaint and the plaintiff would 
get the benefit of survivorship on ac- 
count of the death of the defendant. 
But if the suit was well conceived at 
the date it was filed, then the plaintiff 
becomes completely separated on the 
date of the plaint. I do not think that 
in practice in such a suit any Court ad- 
dresses itself to the question whether the 
suit was for the benefit of the minor. Or 
again suppose in such a suit when the case 
comes on for trial there was still three 
months for the plaintiff to attain majo- 
lity. There is an issue in the case whe- 
ther the filing of the suit was for the 
bene fit of the minor. From the point 
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of view of common sense the most obvi- 
ous course would be to avoid the trial 
of that issue and adjourn the case for 

the remaining three months. 

Again let us take the case of a suit 
filed on behalf of a minor by a next 
riend and while the suit was pending 
the next friend retires from the case or 
dies and no other person comes forward 
to continue the suit as next friend. In 
such a case the suit cannot be dismissed. 

I he strictly logical course in such a case 
13 if no other next friend can be found to 

waituntil the minor attains majority and 
then proceed with the suit or nob accord- 
ing to the wishes of the quondam minor. 
Again, if a suit is filed by a father for 
himself and his minor son for partition 
13 It necessary to decide the issue that 
the partition is beneficial to the minor ? 
In such cases, except in special circum- 
stances, the son follows the father. Both 
became divided from the filing of the 
plaint. The opposite view involves the 
anomaly that in the same suit, while 
the father became divided from the date 
of the plaint, the son becomes divided 
after the Court records a finding that 
the suit is beneficial to the minor. In 
such a case, the father and son are to- 
gether severed from the rest of the 
family from the date of the plaint. 
Ihese instances show that the object of 
the issue whether the suit was for the 
benefit of the minor is really to remove 
the obstacle in the passing of the decree. 

It 13 no objection to the maintainability 
01 the suit. In the instances I have 
given the suits are perfectly maintaina- 
ble. The condition is somewhat analo- 
gous to the production of a succession 
certificate iDefore the decree is passed. 

In my opinion therefore in all such cases 
tne severance is effected from the date of 
the suit conditional on the Court beinc^l 
able to find that the suit when filed was! 
for the benefit of the minor. If so the* 
legal representative can bring himself on! 
record and ask for the decision of such! 
an issue in the trial of the suit which is: 
to be continued at his instance. It isj 
unnecessary to refer to the other deci-l 
sions of the single Judges cited before 
us. In my opinion the view of Venkata-i 
subba Eao, J., is correct and I accord-i 
ingly answer the questions referred to us ‘ 
Anantakrishna Ayyar, — I agree, 
bobhanadhn and defendant 1 were un 
divided brothers. Defendant 3 is the son 
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of Sohlianarlhri by bis first wife and the 
minor plaintiff is the son of Sobhauadhri 
by his second wife. Defendant 2 is the 
son of defendant 1. After the death of 
Sobhanadhri, t.ho minor plaintiff , through 
his next friend, his mother, instituted 
O. S. No. 30 of 1930 on tlie file of the 
Subordinate Judge’s Court of Elloro for 
partition of the joint family properties 
of the parties. The plaint contained 
certain allegations v/ith a view to show 
that it was for the clear benefit of the 
minor that partition should be decreed. 
The plaint also stated tdiat prior to suit 
in September 1929 the plaintiff’s next 
friend declared to the defendants that 
it was in the interests of the plaintiff to 
separate, and asked the defondomts to 
partition the family properties, which 
the defendants declined to do. The de- 
fendants filed written statements deny- 
ing the allegations in the plaint and 
contending that it was not in the in- 
terests of the plaintiff to separate from 
the defendants. After issues’were fram- 
ed, the plaintiff died on 21st .March 1931 
before the suit came on for trial. The 
plaintiff’s mother filed I. A. No. 352 of 
1931 praying that she might be brought 
on record as legal representative of the 
deceased plaintiff with a view tocontinue 
^the suit. Her application was opposed 
by the defendants. The learned Subor- 
dinate Judge by his order dated 20th 
April 1930 observed that: 

“If the present case bo proceeded with it was 
quite possible that the Court may hold, if the 
suit bo tried in the circumstances as they stood 
on and prior to the date of the plaint that the 
suit was beneficial to the minor plaintiff; that 
had the plaintifi survived, the decree for parti- 
tion would have been passed, and that therefore 
the plaintiff must bo considered to have become 
separated in status at least from the date of the 
plaint. If such a finding is possible, the peti- 
tioner most, I think bo brought on record. I 
allow the petition; an issue will however bo 
fratned in the suit as to whether the suit was 
instituted in the interests of the minor and whe 
thor had ho survived a decree for partition with 
effect from the date of the plaint at the least 
would have been passed.” 

Against that order, defendants 1, 2 
and 3 preferred a civil revision petition 
to the High Court. When the civil re- 
vision petition came on before me for 
final disposal, having regard to the im- 
portance of the question, 1 'referred the 
revision petition to a Bench for disposal. 
The learned Judges who ultimately heard 
the revision petition differed in their 
opinion, with the result that the follow- 


ing two questions have been referred to 
the decision of a Full Bench: 

1. Does a suit by a minor for'ipartition abate if 
he dies before the Court had found that parti- 
tion is for his benefit ? 2 Is it open to his 

legal representative to proceed with the trial and 
obtain a decree on his showing that when the 
partition suit was instituted it was for the bene- 
lil of the minor ? 

Before proceeding to discuss the ques- 
tion, I must state that the decision of 
the Full Bench in Sound o^vcivaj an v.. 
ArunacJialam (5) (Sir John Wallis, C. J., 
Sadasiva Ayyar and Seshagiri Ayyar. JJ). 
seems in eOect to answer the exact 
questions now referred to us. The Full 
Bench held that a member of a joint 
Hindu family becomes separated from 
the other members by the fact of suing 
them for partition. It was brought to 
our notice that, as a matter of fact, the 
plaintiff was a minor in that case, and 
that as that fact is clear, it must be 
taken that the Full Bench answered the 
question with reference to a minor plain- 
tiff suing for partition. Though very 
able counsel argued that case, the 
opinions of the learned Judges gi ven in 
answer to tho l^ull Bench reference do 
not specifically refer to the fact that the 
plaintiff was a minor. If the answer 
given by the Full Bench in Sound ara^ 
rajan v. Arunaohalam (5) should be taken 
to be given with reference to the facts 
appearing in that case, where the plain- 
till was a minor, then, it goes without 
saying that, that decision prima facie 
binds the present Full Bench. However 
as we have heard elaborate arguments 
from learned counsel in this case, I 
proceed to consider tho arguments ad- 
vanced before us, and bo state w’hat in 
my opinion should be the answers to 
the two questions referred to us. This 
question came directly for decision in 
Cheliini Cheiti v. S ubhajuma (2) and the 
learned Judges decided that : 

“ where a minor plaintiff dies during the pen- 
dency of the suit, bis Ifgal repieseutatives are 
not entitled to continue the suit.” 

The correctness of this decision has 
been questioned before us. It has been 
hold by the Privy Council that partition 
in the case of an adult coparcener in a 
joint Hindu Mitakshara family is the 
severance of joint status, that it is a 
matter of individual volition, and that a 
definite and unequivocal indication of 
his intention by a member of such a joint 
family to separate himself from tho 
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family constitutes a partition in status; 
and, whether the others assent to it cr 
not, there is in law an immediate sever- 
ance of the joint status of such a meip. 
her. There are various ways by which 
such intention may be evinced : Saraj 
N aro 171 V. Iqbal Narain (4) and Girja 
Bat V. Sadashiv Dhuiidiraj (6). Such a 
notice given by a coparcener may be 
withdrawn with the consent of all co- 
parceners. The institution of a suit for 
partition against all the other copar- 
ceners would also be evidence of an ex- 
pression of such an intention and w'ould 
^ork division in status in the case of an 
adult plaintih : Kedar Nath v. Eatan 
oingh {^Ij an.d PoJani Animal v. Mtithu 
Venkatachala Moiiiagai' (8j. The result 
of withdrawal of such a plaint is thus 
expresseo by the Privy Council at p. 258 
of 48 il/nr? of Palani Am7nal v, Mutliu 
V enkatachala Uo7iiagar (8) : 

The fact that any member of a joint family 
property has separated himself from his co- 
parceners niiv be proved by his suing for a par- 

sui'us^lp property, and if the 

su IS decreed he date of his severance from the 

3 it family will, if nothing else is proved be 

reared as the date when the suit was instituted 

of t ^ member 

f^tnily had hied a plaint 
claiming a partition but afterwards had with- 

drawn It. and the Board held that no severance 

of the joint styus resulted. Their Lordships see 
no reason to depart from that view, although 
such a pl^aint even if withdrawn, would unless 
explained, aflord evidence that an intention to 
separate had been entertained [see Gir/a Baih 

v.- 

Again, if the suit of an adult co 

parcener— plaintiff— for partition is de- 

creed, the date of his severance from the 
joint family will, if nothing else be 
proved, be treated as the date when the 
suit was instituted. The question we 
have now to consider relates to a suit 
Died on benalf of a minor plaintiff when 
the minor died before any decree was 
passed in the suit. As observed by the 
Privy Council at p. 257 of 48 Mad of 
talam Ammal v. Muthu Venkatachala 

M oniagar ( 8 ) : 

raL'^bt iu a joint Hindu family 

and ciase to“erioint 

they are entiMpri family, and on separation 
nrnL I® • ^ partition the joint family 
properties is now well-established law ” ^ 

It IS rarely that a joint Hindu family 

consists only of adult coparceners with! 

out any minors. But it has been held 


that a valid partition could be mad© 
outside Court by the members of a joint 
family tliough some were minors at the 

o“^®' / A’as V. Earn Narain 

Saha (U) the Privy Council observed as 
lollows ; 

Lordships 

ha\e felt most difficulty is whether the docu- 
ment can be cou.siderod as binding upon the- 

coparconers who were minors at the date of it. 

u hey think- that in tbise proceedinc.s thev 
must treat It as binding upon them. There is 

m°iv°h'e^*^ '‘"'“‘^“ent for partition 

may be made during the minority of one or more 

H, That seams, to follow from 

partition; and (as has been said) if an agreement 
for parutioD could not be made binding *on 

hardly ever take place. 
Lo doubt if the partition was unfair or preju- 

Lt ii majority, by proper proceedings, 

set It aside so far as regards himself. Some evi- 

ence was given to show that the mothers of the 

“Oder the control and. 

mav I f against this is 

may be pointed out that in the proceedinos for a 

‘o execution of the- 
Dtrarnama they seem to have been acting iu- 

dependeiitly of, and even adversely to,.Ramjiban 

“^"“eht to liav; prompted’ 
a petition which contained an allegation that he 

was reac^y to waste the property of the minors 

It should also be said that the partition on tho 

allotted to the minors were at least as large as 
titfed strictly eu- 


21. (1910) 32 All 415=7 I C 648 — 37 T A in 
13 0 C 332 (P C). I A 161 = 


IS open to the adult coparceners to 
expiess their intention to separate from 
the others, and even though some co- 
paiceners.were minors, such intention to 
separate may be communicated to the 
mothers or other natural guardians of 
the minors. A partition effected by the 
adult coparceners with the mothers or 

other natural guardians of the minor co 

parceners representing the minors would 

be a valid partition, and would be bind- 
i^ng upon the minors. No doubt it would 
be open to the minors when they coma 
o age to take steps to have such a parti- 
tition modified if their proper shares of 
the joint family property had not been 
peured to them; but they cannot 
mpugn the partition on the simpL 
oiouna that it ought not have been en- 
ered into when they are minors. It i = 
a right of the adult members including 
e kartha or the manager, to clairf 
paitition with a view to have their 

shares separated. The result in such I 

case would be that the minor also it 
separated from the other members and 


900 Madras Rangasayi v. Nagakathnamma (FB)(A.nanfcakri8hna Ayyar, J.) 1933 


his share ascertained and taken charge 
of by his mother or other natural guar- 
dian. The kartha or the manager of the 
whole family, when he himself is claim- 
ing separation from the minor, could not 
represent the minor’s interests in such a 
partition. 

The practice in such cases is to have 
the’minor’s interest represented by the 
minor’s mother or other near relation 
interested in the minor whose interests 
are not adverse to the minor. Such a 
practice has been approved by the Privy 
Council in the case reported as Balhishen 
Das V. Ram Narain (19) and a partition 
arrangement in which the minors were 
represented by their mothers was held 
by the Privy Council to be binding on 
the minors in the absence of fraud, etc., 
when the proper shares of the minors 
were allotted and delivered to their 
mothers. It has been considered, or felt 
in practice, that as the kartha or the 
manager who desires partition is the 
legal guardian of the minors of the joint 
family no partition outside Court could 
be elTected for want of legal guardians 
for the minors. As already remarked 
the minors* mothers or other natural 
guardians have been held entitled to 
represent the minors on such occasions. 
Tlie Privy Council has held in Ghari- 
hullah V. Khalah Singh (22) that a guar- 
dian of the property of an infant cannot 
properly be appointed under the Guar- 
dians and Wards Act in respect of the 
infant’s interests iri the property of an 
undivided Mitakshara family, such in- 
terest not being individual property and 
therefore not property with which a 
guardian if appointed would have any- 
thing to do. This circumstance has not 
been allowed to stand in the way of the 
mother of the minor representing the 
•minor in partition arrangements made 
outside Court among members of a joint 
Hindu family. Thus, it will be noted 
that it is open to an adult coparcener to 
hecorne divided hy the communication 
of his unilateral intention to separate 
frorn the other members of the joint 
family; that the kartha or the manager 
•could do so, so far as ho is concerned by 
communicating his intention to do so to 
the minor coparcener’s mother : that a 
paitition among coparceners would be 
valid though some coparceners are minors 

22. (1003) 25 All 407-30 I A 1G5=8 Sar TsS 
(i L). 


if they were represented by their mothers 
and the arrangement be proper and bona 
fide; and that it is not correct to say 
that partition among members of a joint 
Hindu family could be effected only by 
proceedings taken in Court. 

The decision of the Privy Council in 
Balkishan Das v. Ram Narain Saliu (19) 
is clear that a partition arrangement 
could be entered into among members of 
a joint Hindu family though some of the 
coparceners were minors. That the 
Privy Cooncil has only recognised a 
long standing practice existing in the 
country is clear from reported decisions. 
In Nallappa Reddi v. Balammal (17) 
the minor’s father died in 1835, leaving 
a minor three years old. The minor’s 
mother entered into a partition with the 
paternal uncle of the minor in 1837. It 
was held there being no proof of fraud 
or that undue advantage was taken of 
the plaintiff’s minority, that the divi- 
sion was valid and binding upon the 
plaintiff. In Chanvirappa v. Danara 
(18) the partition took place in 1872, the 
plaintiff being represented by his mother 
and natural guardian. The Court held 
that the partition made by the mother 
as the guardian of her minor son was 
valid but that the minor on coming of 
age will have a right to set aside the 
division if it can be shown to be illegal 
or fraudulent or even if it was made in 
such an informal manner that there are 
no means of testing its validity: see also 
Ramamurthi v. Ramamma (23). This 
principle has been extended to cases 
arising under Marumakkathayam Law 
in force in Malabar where partition 
could not be had unless agreed to by all 
the members of the tarwad; but a parti- 
tion arrived at when some members were 
minors, but were represented by their 
mothers, was upheld as binding on the 
minors, unless fraud or serious prejudice 
be shown: Naraini Kutti Amnia v. 
Achuthan Kutti Nayar (24) in which 
case the partition would be re-opened 
so far as the minors are concerned, so 
that they may be awarded the proper 
share which should have been set apart 
for them: F. Chirudevi v. F. Tarwad 
Karnavaii (25). 

It is unnecessary to multiply instances 
found in law reports of private arrange- 

23. T191G) 33 1 C 961. 

24. AIR 1919 Mad 573=42 Mad 292=61 I C 10. 

25. (1917) 34 I C SIS. 
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ments of partition in joint Hindu fami- 
lies made outside Court when some of 

the co-parceners were minors represented 

by their mothers or other natural guar- 
dians. Further, in the case of an adult co- 
parcener the filing of a suit for partition 
by such a co-parcener has been held to 
bring about severance in status, and also 
t at the decree in such a suit works out 
severance as from the date of the plaint. 
It IS not necessary now to consider the 
effect of withdrawal of such a plaint. 
Ihat being the law in the ea:-e of adult 
eo. parceners, what grounds are there to 
come to a different conclusion in the 
case of a minor co-parcener, when the 
Court is satisfied that partition is for 
the benefit of the minor. 

We have seen that a minor’s mother 
may accept a communication from the 
adult co-parceners expressing their in- 
tention to separate from the minor. The 
question arises whether she could not 
on behalf of the minor co-parcener com- 
municate a similar intention on behalf 
of the minor to separate from the adult 
co-parceners, if it is proved to be for the 
benefit of the minor so to separate, 
even in a proper case, when a minor’s 
mother as his guardian expressed on be- 
alf of the minor the intention to sepa- 
rate, and communicated the same to the 
other co-parceners, it may happen that 
her request may not be granted by the 
other co-parceners, and she may, as the 
next friend of her minor son, have to 
institute a suit for partition. No doubt, 
any person (not necessarily a mother, or 
in fact any relation at all of the minor) 

may institute a suit on behalf of a minor 
as his next friend. A suit for partition 
may be similarly instituted by a stranger 
as next friend of a minor. Such a stranger 
might have, prior to suit, expressed such 
ntention to the other co-parceners. Is 
the minor necessarily to be bound by 
such acts and is the Court helpless in 

the matter? On the other hand, if the 

said acts be proved to be beneficial to 

vinf no These are rele- 

cases. s>*ob 

It has been laid down bv a series of 
decisions that a suit on behalf of a minor 

co-parcener for partition will lie if the 

interests of the minor are likely to be 
■prejudiced by the property being left in 


the hands of the other co- parceners; see 
j^amakshi Amvial v. Clndamhara Rcddi 
I oj, bri Ranga Thathachariar v. Srini- 
vasa ThalhachariariU), Thangam Pillai 
v. iUppa Pillai (26), Palani Gavandaii 
V Aast Gavandan (27), Bachoo v. Khu. 

foQ) Bavi 

bhadagopa Nayudu v. Tirumala- 

swavii Nayudu (.30) and Alahadev Bal- 
V. Lakshman Balvant (3l). In fact, 
the Privy Council decision in Bachoo v. 
ilankore Bai (15) is decisive on the 
point. The Court could not pass a 
decree for partition in a suit for parti, 
tion brought on behalf of a minor co- 
parcener unless it finds that the partition 
IS for the benefit of the minor, as advan- 
ciDg his interests or protecting them 
from danger. It is clear that a decree 
for partition could not be passed unless 
the Court records a finding to the above 
effect. But is there any further peculia- 
rity in a suit for partition instituted on 
behalf of a minor? This becomes impor- 
tant in cases like the present when the 
minor happens to die before a decree is 
passed in his favour in the suit. 

The present is not a case of a personal 
action which is said to die with the, 
person actio personalis moritur cum 
persona. Nobody has contended before 
us that the present suit comes within 
the above principle. Eight of partition 
IS a right relating to property. Prima 
facie such a suit, if properly instituted, 
should not abate, but on plaintiff’sdeath 

18 legal representatives should be in a 

position to carry on the litigation. The 
very same question which will have to 
be decided in the suit itself, namely 
whether partition is for the benefit of 
the miDor— will also decide whether his 
interests were passed by survivorship to 
the other co-parceners or have passed to 
his (minors) heir, widow, daughter or 

mother, as the case may be. I am not 
able to see any insuperable obstacle or 

does not that the suit 

does not abate in such circumstances 

The minor may die after the suit is dis' 

missed after full trial and when an 

appeal on his behalf is pending, one of 

the questions raised in appeal being that 

tb^findj^ng arrived at by the trial fonr/- 
2G. (1889) 12ludTo'r ^“-®JIiai_kOl^t 

11' nqn?^ 1 ^ ^ 552. 

(1902) 4 Bom L R SS3 

373=1907 A W N MR 

30. (1915) 30 I C 272. ^ 

31. (1896) 19 Bom 99. 
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on the evidence that the suit was nob 
for the honefit of the rninor is erroneous. 
It is open to the appellate Court to come 
to a dilTeroat conclusion on the evidence 
on that question. 

It has l)een decided in Krishna- 
sii'cDiii Tlicvan v. Karappa TJievan (9), 
Sri Itaiuja T liatJiacliariar v. Srinivasa 
TJiatliacliariar (11) and Gana pathij v. 
SuLraniau i yam (12) that it' a decree is 
ultimately passed in favour of a minor 
for partition, the status of division is 
created as from the date of the plaint, 
with refeience to the quantum of the 
roinor’s share, and the date from which 
accounts should he taken, etc. If per- 
sons other than strictly lej^al j:uardians 
can represent a minor co-parcener in a 
partition arrangement outside Court, and 
if no legal guardian could, under the 
(juardians and Wards Act be appointed 
with reference to the minor’s share in 
the joint family property it would be 
anomalous if the minor’s mother or 
other natural guardian could not act on 
behalf of the minor in proper cases, in 
the matter of expressing intention to 
separate from the other co- parceners, 
and in demanding partition and also— if 
necessary — in instituting a suit for parti- 
tion (if the same should become neces- 
sary) to enforce the just rights of the 
minor, I am assuming that proper circum- 
stances exist for demanding such parti- 
tion. It is clear that the karbha or 
the other legal guardians of the minor 
would not take any stops in the matter 
as their interests w’ould be adverse to 
those of the minor, and, according to the 
hyi)othe3is, they are acting to the pre- 
judice of the minor. 

In fact, it is their acts that are com- 
])lained against, and it is from their 
w’rongful acts that the minor is sought 
to he jnotected. I am not forgetting 
tl'iat any stranger could institute a suit 
for partition on behalf of the minor as 
his next friend, and such a person might 
have demanded partition outside Court 
and might have communicated to the 
otlicr CO- parceners the intention to sepa- 
rate, on behalf of the minor. Is the 
minor necessarily to l)e hound by such 
acts of strangers? The answer seems to 
be that the Court has got control of the 
suit and the i)roceedings; and ifibshould 
find that the suit was instituted owing 
to malice or bad faith by the next friend 
to wreak his vengeance against the adult 


CO- parceners and out of pure private, 
spite, the Court has got the remedies inj 
its own hands. Question of benefit forj 
tho minor may nob be confined to con-i 
siderations purely and solely personal tc' 
the minor only. Considerations concern-j 
ing the minor’s own mother or widow oi| 
daughter in relation to tho minor may 
have to be kept in view. 

The question is a rather novel one in 
which Hindu law texts atTord no help. 
Some English decisions are cited in 
Kaviakshi Ammal v. Chidarntara Reddi 
(16), and also in Halsbury’s Laws of 
England, Yol. 17, pp. 131-135, which 
show that the Courts have gob power to 
control proceedings and to prevent vexa- 
tious suits from being proceeded with, 
and if necessary to proceedings to be 
stayed. I am anxious not to say any- 
thing about the merits of the suit. It 
will depend upon the evidence and cir- 
cumstances of each case. I am only now 
concerned to note that Courts have full 
powers in the matter to see that no in- 
justice is done. The decision in Chelimi 
CJietti V. Sail amma (2) directly holds 
that the death of a minor prior to decree 
causes such a suit to abate. The learned 
Judges are, if I may say so, quite right 
in stating that it depends upon the 
(volition) discretion of a member of a 
joint Hindu family whether he is to 
continue the joint status or \vhether 
there should be individual separation. 
But w’hen they proceed to infer from the 
same that 

“the member who exercises such discretion must 
bo of an ago capable of exercising discretion in 
law,” 

I think they have not paid due regard 
to the circumstances already mentioned 
by me with reference to such a discre- 
tion (volition) of a minor being exer- 
cised on the minor’s behalf by the 
minor’s mother or possibly by other 
natural guardians of the minors when 
partition is otTected outside Court bet- 
ween the members of a joint Hindu 
family. If such a thing could be done 
on behalf of the the minor by his mother 
etc., outside Court when partition is 
elVected by private arrangement, I do 
nob see sutticienb reason for holding that 
such a thing could not be done in a 
proper case on behalf of the minor when 
a suit for partition on behalf of the 
minor becomes necessary. No doubt a 
partition by a private arrangement out- 
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side Court could be impugned by the 
minor wheu coming of age on particular 
grounds, and it is open to him to file a 
suit with a view to get his proper share. 

But wheu a suit for partition on behalf 
ot a minor is instituted, the Court takes 


care to examine the circumst.ances with 
a view to satisfy itself whether it is 
beneficial to the minor. Obviously it 
is inconvenient, if not against sound 
legal principles also to have a decree 
for partition passed on behalf of a minor 
made the subject of complaint in a 
subsequent suit, when no fraud in the 
conduct of the suit is allege 1 but all 
that 13 complained of is that the peti- 
tion 13 not in the interests of the minor. 
To avoid such inconvenience the Court 
before passing the decree examines the 
circumstances with a view to find out 
whether the partition claimed is to 
the benefit of the minor. But to hold 
that should the minor die before decree, 
the Court has no jurisdiction to examine 
the question and that the suit should be 
taken to have abated, would be to give 
undue prominence to a subsidiary mat- 
ter, and allow subsidiary considerations 
to overl^ord_ and govern substantial 
rights. I think it is possible to give 
enect to the subsidiary incidental mat. 
ters and at the same tims to give effect 
to substantial rights if we were to hold 
that it is open to the guardian of a 
minor to exercise the discretion or 
volition on behalf of a minor in, such a 
case prior to suit when proper circum- 
stanoes exist to justify such an exercise 
and also to institute asuit on behalf of 
the minor for partition. Neither the 
exercise of such discretion, nor the 

b ned, could bring about severance in 

Court 

satisfied, that having regard to the 
circurnstances, partition was to the 
benefit of the minor. But when the 
Oourt comes to such a conclusion, it 
would seem to follow that severance in 

placed f deemef to have taken 

suit. * institution of the 

it because, logically 

that°th follow in a propor case' 

or voHHn" discretion 

ohtion was exorcised on behalf of 

tions made to the other co-parceners 


prior to the institution of the suit. 

I may repeat that I am quite alive to 
the circumstance that it is open to any 
stranger to institute such a suit as the 
next friend of the minor; but in the 
view above stated, I do not think that 
there need on that account beany cause 
for alarm, seing that the Court would 
take that circumstance also into ae 
count in coming to its conclusion whe- 
ther the suit was for the benefit of the 
rninor or not. The minor might have 
attained age of discretion in the sense 
that his opinion might have to be taken 
by the Court to be the result of iufelli 
gent discussion by him in his own mind 

cons of the question. 
But the next friend might be the mother 
of the minor, and the partition might 
have been demanded against the stop 
brothers or cthn- relations of the minor 
who are acting prejudicially to the 
minor In all casss, it is necessary 

that the reasons alleged in the plaint 

and the whole of the circumstancL of 
the case should be considered bv the 
Court. The Court can also in proper 
cases stay the suit as frivolous or vexa 
tious if brought by a next friend merely 

to satisfy his own personal grudge against- 

the defendants. Thsse relate to consi- 
derations of matters of evidence Tn 
considering the principle of law applica 
ble we should not forget that the uIm' 
mate approval or imprimatur is by the 
Court. If regard be had to alf (-h! 

considerations, the suggestion of 

shall continue joint or become sTpara 

should not be taken to be conclusive f 
the question. I resoacffnll,? , 

the logical result would be that even a 
notice given by such a person on bWH 
of a minor to the other members of a 

family would be effectual in workini a 

the Court finds in the suiffn,: 

that It was to the benefit of the^min°*^ 

On the other hand, it needs no effp rto 

imagine a case (not uncommon in prac 

plaintiff is instituted by hfs 

the defendant beina the mi ^otlier, 

brother. It is possible th . I ® 
brothers fi»d “'P- 

together peacefully — the steu 

•iso audiug It hupo^serhl'eto 
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the defendant — the step-son. Again the 
minor plaintiff might have heen mar- 
ried before suit. In the circumstances 
the minor, so far as he could exercise 
his discretion in the matter, and his 
mother and near ralations might well 
have come to the conclusion that parti- 
tion is the only solution to put an end 
to misery and bring peace to the parties. 
Even if the minor should die before de- 
cree in such cases, it is possible that 
the Court might come to the conclusion 
that in all the circumstances, it was for 
the beneht of the minor to have parti- 
tion. I doubt whether one is confined 
to considerations purely personal to the 
minor minor’s personal comforts or 
inconvenience though that would natu- 
rally be a very material consideration. 

I only remark that considerations in 
relation to the minor’s w'ife, minor’s 
daughter, minor’s mother, etc., may not 
be quite irrelevant. Again, a Hindu 
father might have left minor sons by 
different wives. The minors and their 
mothers might not have been able to 
get on peacefully at all. In such cases, 
if the respective mothers could arrange 
for a valid partition outside Court, why 
should they be helpless if litigation is 
found necessary. While I agree with 
the learned Judges that it must be 
left to the Court to decide whether 
there should bo partition or not, I find 
m>self unable to agree with their rea- 
soning that the death of the minor has 
the result of causing the suit to abate. 
It has been hold in several cases by this 
Court that when once the Court comes 
to a conclusion on the evidence that 
the suit is for the benefit of the minor, 
then, the decree that is passed works 
out a severance of the status from the 
date of the plaint: see -Krishnasioavii 
Thcvan v. ^Karnjypa TJievan (9). There 
the (luestion arose with reference to the 
quantum of share to which the minor 
plaintitt was entitled when there were 
subsequent births of co-parceners in the 
family after the date of the plaint. The 
learned Judges Spencer and Devadoss, 
JJ. — held that, 

a suit by a minor for partition^ if it ends in a 
decree for partition, has the effect of creating a 
division of status from the date of the plaint.” 

Eogically, I think that it must be 
said that the decision of the learned 
Judges in Krishnaswami TJievan v. 
Karujm^ Thevan {\)).\iQ not consistent 


with principle of the decision in GJielimi 
CJietti V. Subhamma (2). It is not from 
the date of the Court’s finding that the 
suit is for the benefit of the minor that 
severance is to be worked out, but from 
the date of the plaint at least. I res- 
pectfully agree with the considerations 
mentioned by the learned Judges which 
induced them to hold that the date of 
severance should not be from the date 
of the decision by the Court. If this 
view be accepted, then, the real basis 
for the decision in Chelimi CJietti v. 
Snhbavima (2) would have been greatly 
shaken. In the next case, Sri Hanga Tlia~ 
tknehariar v. Srinivasa TJiatJiacJiariar 
fll), decided by Sir Murray Coutts 
Trotter, C. J., and Sundaram Chetti, J., 
(not Srinivasa Ayyangar, J.) when a 
question arose as to the exact date of 
severance of status in a case where the 
Court passes a decree for partition, with 
a view to fix the date from which ac- 
counts had to be taken, the learned 
Judges held at p. 872 of 50 Mad, as fol- 
lows: 

“Accepting the principle that in a suit for 

partition brought by the minor it is for the 

Court to determine whether iho partition would 

* 

bo advantageous to the minor or not, and that a 
sovoranco in the status of the family could not 
be effected by the individual volition of the 
minor’s guardian or next friend, still, when the 
Court thinks fit on a consideration of the cir- 
cumstances set forth in the plaint to decree 
partition of the family properties, the imprima- 
tur of the Court must be deemed to have been 
placed on the allegations made in the plaint 
justifying the effecting of a partition. That be- 
ing so, the Court must be deemed to have deter- 
mined that even on the date of the plaint, it 
would have allowed a partition to be effected as 
it was beneficial to the minor. Though the 
inquiry has necessarily to be made by the Court 
subsequent to the filing of the plaint, it is the • 
state of affairs that existed on the date of the 
suit that determine the exercise of the Court’s 
discretion.” 

The principle of the decision in 
KrisJinaswami Thevan v. Karnppa TJie- 
van (9), was therefore followed by the 
learned Judges in Sri Ba^iga TJiatha- 
cJiariarv. Srinivasa TJiatJiacJiariar (ll). 
This also, in my view, is against the 
real principle of the decision in CJielinii 
CJietti V. Subhamma (2). In Rama Rao 
V. IlanumantJia Rao (3), Ramesam and 
Jackson, JJ., held at p. 859 of 52 Mad, 
as follows: 

“The 2nd plaintiff, being a minor, is incapa* 
bio of exercising the intention to separate by 
himself. The next friend does it for him. If 
the Court thinks fit to allow partition on behalf 
of the minor, one can well 8ay that the minor 


t 
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has ho O ri 1 * •% it « 


has become Qividcc^: but until the decree is 

passed, one can uot say that the minor’s .inter- 

ests are divided from the rest of the famil}’.” 

It was held by the Calcutta LTigh 
Court in the case reported as Raicharan 
V. Bisioanath (10), and by the Privy 
Council in the case reported as Palani 
Ammal v. Vcnkaiachala Monia- 

(J^) (S), that if a suit for partition is 
decreed, the date of severance from the 
joint family will, if nothing else is 
pioved, be treated as the date when the 
suit was instituted. It however seems 
to be logical to hold that severance 
should^ be considered to have taken 
place, if a decree for partition is passed, 
ordinarily from the date of the expres- 
sion of the discretion or volition on be- 
half of the minor and communication 
thereof to the other coparceners before 
suit, in the absence of other circum- 
stances. Instances of the Court stay- 
ing suits instituted on behalf of the 
rainoi when the same was considered 
puiely vexatious, are mentioned in 
Kamakshi Ammal v. Chidarahava Reddi 
(16) citing Da Costa v. Da Costa (32), 

V- (33) and Sale v. 

Sale (34). This is ordinarily a sufficient 
saieguard to prevent vexatious suits. 
There is also jurisdiction in Courts to 
direct the next friend personally to pay 
the costs of the proceedings. 

It may perhaps be useful to bear in 
mind tbe exact nature of the jurisdic- 
tion possessed by Courts with reference 
to suits and proceedings instituted on 
behalf of minors. While any person 
who IS not himself incapable of institut- 
ing proceedings and who is not connected 
’svith the defendant or otherwise inter- 
ested adversely to the infant may file 
a suit on behalf of an infant as next 
friend, preference will be given to the 
father or mother or guardian or some 
othei of the relatives or connexions of 
the infant or their nominee. The next 

the Court ap- 
pomted to look after the interests of 
the infant and has the conduct of the 
proceedings m his hands. Upon the 
application of the defendant, or of a 
next friend of the infant appointed for 

t, direct an inquiry whether the uro 

33. (1839) 1 Beau 583. 

31. (1839) 1 Beau 686. 


deal with the proceedings as it thinks 
fat. See pp. 134 and 135 of Halsbury’s 
Uaws of England, Vol. 17, S. 312. Bba 

shyam Ayyangar, ,J., made similar ob- 
servations in Dorai.ucami PiUai v 
Ihungasuami PUlai (35) that 

a suit rebunig to tbe estate or person of an 
fact and for bis benefit has tbe effect of making' 

him a ward of the Court; and no ,act eruld bf 

nnde property of the minor unleL 

under the express or implied direction of the 

onr itse f: see also the observations of Scott .J 

1 , v. lialtimbhoii Habib- 
S. 1353.’'’ Equity Jurisprudence, 

O provisions of 

. Er. 6 and f, among others, of the 
Civil Procedure Code relating to receipt 
fay next friend or guardian of a minor' 

of money or other movable propertv on 

behalf of the minor, and relating to an 
agieement or compromise by next friend 

or guardian of the suit, it is not gener- 
ally deemed necessary for the Conrt to 
interfere with acts of next friends and 
guardians ad litem of minors at everv 
stage of the suit in ordinary cases. The, 
general principle of law is, as stated' 

above, that an infant litigant becomes a' 

. ‘^9 Court and the Court has got' 

_ *^^9 duty to see that' 

next friends act properly and bona fide 

in the interests of minors, and that no 

sui s ale instituted or carried on by 

next friends for their own benefit onll 
u’respective of the benefit of the minors 
he Couit would have jurisdiction in 
every ease in which a minor is a lit^ 
to see that proceedings are all carried 

on properly, and any suit instituted by 
a next friend which is proved to be not 
m the interests of the plaintih could be 
stayeo by order of the Court. Havin! 

SS t? importance of partition 

families, Courts take particular care' 
when such suits for partition are insT 
tuted on behalf of minors. By stavina 
such suits or dismissing therl on 

f *=i^9 minor’s 

® 9xercisin« a 

pait of Its general jurisdiction with °re 

ference to minors generally. It seems 

to me that the exercise by the Court f 
Its general jurisdiction over mini ^ 
should not be taken to affect in a 

the substantive rights of m°noll 

IS a cnaxiEn of law that f 

injure nobodv." In thi«i ’ ^ ^onrtsl 
^ -•■n Cals view alQr> 

35r(l90iT27M^3^^ 


36. (18891 13 Bom 137.. 
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|the suit for partition on behalf of the 
•minor is proved to have been for his 
benefit when instituted, the same should 
'not be rendered ineffective simply be- 
Icause the minor should happen to die 
heforo the Court could satisfy itself of 
Ithe beneficial nature of the action and 
that the action was properly instituted. 
Substantial rit^bts of minors should not 
be prejudicially affected by the exercise 
by Courts of a jurisdiction which they 
j)osses8 in the interests of the minor and 
with a view to see that the ri[^hts of 
minors are not prejudiced. 

When we consider what is happening 
outside Court when partition arrange, 
ments amongst co parceners of a joint 
‘Hindu family, some of whom are minors, 
are carried out as a matter of course, 
and when we consider the real nature 
of the jurisdiction exercised by Courts 
in suits in which minors are i)laintiTTs, 
the conclusion is irresisitible that the 
accidental death of a minor plaintiff in 
a suit for partition should not have the 
result of abatement of the suit, if other- 
wise, the suit would be decreed in favour 
of the minor had he been alive at the 
date of the decree. 

There are no Hindu law texts to 
which our attention was drawn which 
would govern the decision of the exact 
question now before us. Our attention 
was not drawn to any case directly de- 
•ciding this question, excepting the case 
reported as CJielivii CJietty v. Suhbamma 
•(2) already referred to, and a decision 
of the I’atna High Court in the case re- 
iported as Krishna Lai Jha v. iLundesh- 
war (14), in which — however — a view 
contrary to the decision in Chelimi 
Chetty V. Snhhainma (2), was taken. On 
general principles by which we should 
in such cases be guided, 1 think the cor- 
rect view to take is that the suit does 
not abate in such cases but that the 
Court should proceed with the trial of 
the suit, and if it should come .to the 
conclusion on the evidence that the 

! 3 uit as instituted w^as for the benefit of 

1 

the minor, it should pass a decree the 
jbenefit of which will go to the legal 
heirs of the deceased minor. The above 
line of reasoning has led me to answer 
the first question referred to us in the 
negative and the second question in the 
laflirraative. 

Cornish, J . — Except for Chelimi Chetty 
v. Snhbamma (2), no case covering the 


question referred to us has been brought 
to our notice. In that case it was held 
that on tho death of the minor plaintiff 
in a partition suit before decree a legal 
representative was not entitled to be 
brought on record to continue the suit. 
But there is no discussion of the topic 
in the judgment. Tho judgment merely 
accepts tho respondent’s contention that 
as there was no partition, whatever 
rights the minor had in the co-parcenary 
property survived to his co- parceners. 

I think the explanation suggested by 
Venkatasubba Kao, J., in the referring 
order must be correct, that the conten- 
tion put forward by the appellant in 
that case was that, without anything 
more, a minor became divided in status 
from his co-parceners at the moment of 
instituting his suit for partition. The 
judgment must be taken as proceeding 
upon and refuting that proposition. 
There c^ln be no doubt upon the authori- 
ties that in the case of a minor suing 
for partition through his next friend 
severance of status is only accomplished 
if the suit is decreed, but the severance 
wdll be deemed to have taken place from 
the date of the plaint. The effect of the 
Court’s decree is to affirm the minor’s 
right to separate from his co-parceners. 
This seems to me to be tho implication 
from what is said in Sri Ranga Thatha- 
chariar v, Srinivasa Thathachariar (ll) 
that 

“when the Court thinks fit on a consideration 
of the circumstances set forth in the plaint to 
decree partition, tho imprimatur of tho Court 
must bo deemed to have been placed on the al- 
legations in tho plaint justifj’ing the effecting 
of a partition. “ 

The question is, what is the position 
when tho minor plaintiff dies pending 
suit? If the suit is discontinued tho 
minor’s undivided interest in the joint 
property will, of course, survive to his 
remaining co-parceners. But the suit 
will only abate if the cause of action 
dops not survive. A right of a co-par- 
cener to have his share defined and 
divided from the joint property is in- 
cidental to co-parcenership. In the case 
of an adult co- parcener the institution 
of a suit by him is regarded as such 
an unequivocal expression of an in- 
tention to separate that he is deemed to 
have become thereby divided in status 
and should he thereafter die while the 
suit is ponding, his share is severed 
from the oo-parcenary property. If be 
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is solely entitled to that share it will 
form part of his separate estate. In the 
case of a minor the assertion hy suit of 
his right to separate is, p.s we have seen, 
an inchoate right until perfected by a 
decree of the Court. But whether the 
plain tifT be an adult or a minor there 
is no distinction as regards the date 
from which divided status begins: Krish. 
'tiasioami Tlievan v. Pulu Karu'pi'fa 
TJievan (9), Now, the minor’s right to 
onfoice a partition being solely depen- 
dent upon the approvnl by the Court of 

the circumstances alleged in the plaint 

for justifying a partition, I can sea no 
reason ‘why the justification should be 
treated as ceasing to exist with the sub- 
sequent death of the minor. Why should 
his death debar the Court from confirm- 
ing liis right to a partition ? The 
interest or benefit of the minor which is 
said to be the guiding consideration 
^^ith the Court in decreeing the suit is 
not simply an interest or benefit per- 
sonal to the minor. It involves the exis- 
tence of special rights to property. In 
my judgment the. accident of the minor’s 
death pending suit ought not to pre- 
vent the pursuit of those rights for the 
oanefit of the minor’s estate by his legal 

^representative. 

B.R.S./R.K. Reference answered. 
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Madhavan Nair, J—PlYiuti^' is the 

appellant. The plaintiff’s suit was for 
the redemption of the mortgage over 
the lands in Schs. A and B of the plaint 
and for possession of the same. Sch. A 
^ands are Muzumdari service inam and 
och. B lands are quit rent inam. These 
lands were originally held by the mem- 
bers of Kasiraja family. In 1885 the 
holders executed a usufructuary mort . 

gage over both Scb. A and Sch. B lands 
in favour of the predecessor-in-title of 
defendants 1 to 5 for Es. 6,000. In 1886 
a simple ^ mortgage of these lands was 
executed in favour of one Putta Auden- 
na for Es. 1,500 In the same year a 
third mortgage which was also a simple 
mortgage was executed in favour of two 
persons, K. Liatchayya and M. Venkata 
Eao, Latchayya having a 2/3rds share 

in the mortgage and Venkata Rao a one 

third share. This mortgage was for Ru- 
pees 1,200. The second mortgagee trans- 
ferred his mortgage to the first mortga- 
gee. In execution of the decree in O. S. 
No. 27 of 1887 the plaintiff’s father who 
had obtained a money decree against 
the mortgagors purchased the equity of 
redemption over these lands and ob- 
tained symbolical delivery on 14th Octo 
her 1892. In 1893 defendants 1 to 5 
brought O. S. No. 34 of 1893 on the se- 
cond mortgage and obtained a decree. 
This decree amount was paid off by the 
plaintiff’s father. On 17th July 1894, 
the plaintiff got an assignment of the 
2/3rd8 share of the third mortgage 
owned by K. Latchayya. In O. S. 

No. 303 of 1896, Venkata Rao the mort- 
gagee of one-third share of the third 
mortgage obtained a decree which was 
transferred to defendant 6 who got the 
lands sold at Court auction and pur 
chased them. The plaintiff’s father was 
a party to the suit. It may here be ob- 
served that the sale and purchase of 
Sch. A lands was invalid as the lands 
are Muzumdari service inam and hence 
inalienable; but the sale of Sch. B lands 
was not open to this objection. 

However, the plaintiff being bound by 
the decree must be deemed to have lost 
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his rights over both the properties ; but 
in 1902 he was given a patta for Sch. A 
lands by the Government. In Venkata 
J aganatha v. Veerahhadrayya (l) it was 
held that the grant of patta constitutes 
a fresh grant. The plaintiff must there- 
fore be deemed in consequence of the 
grant to have obtained an absolute title 
jto the property for which ho was given 
a patta. On the strength of the title 
thus obtained the plaintiff instituted 

O. S. No 280 of 1903 for possession of 
Sch. A properties against the present de- 
fendants 1 to 5 and defendant 6 who 
was defendant 19 in that suit. Issue 1 in 
the suit was whether the patta granted 
to the plaintiff had the effect of can- 
celling the sale of the lands in favour 
of defendant 19. On this issue the Dis- 
trict Munsif found against the plaintiff 
and dismissed the suit (see Ex. 4). On 
appeal the District Judge confirmed the 
District Munsif’s decision holding that 
to get possession the plaintiff must first 
pay off the mortgage of defendants 1 to 
4 and that the grant of the patta in his 
favour did not affect the rights of de- 
fendant 19, (i. e., defendant 6) in the 
suit lands (see Ex. 5). As a result of 
of this decision the plaintiff instituted 
the suit out of which this appeal arises 
for redemption and for possession of the 
suit lands. The suit is admittedly con- 
fined to the lands for which the plain- 
tiff has obtained a patta from the 
Government as already mentioned in 
1902. 

Besides raising the contentions relat- 
ing to the merits of the case, the con- 
testing defendants raised, at the very 
outset, various legal objections to the 
suit, as preliminary points for decision. 
Those points were that the plaintiff’s 
rights in the lands have been extin- 
guished in consequence of some of the 
previous proceedings, that his rights, if 
any, were barred by limitation, that the 
suit was barred under O. 2, B. 2, Civil 

P. C., and that it was also barred by 
res judicata by reason of the decision in 
O. S. No. 280 of 1903. On those pre- 
liminary points, the learned Subordinate 
Judge upheld the contentions of the de- 
fendants and in consequence the plain- 
tiff’s suit was dismissed without any in- 
quiry into its merits. 

In appeal Mr. Govindarajachari on be- 

T.^ I R 1922 P 0 667=4^^^ 

=44 M.d 648 (P C). 


half of the plaintiff-appellant contended 
before us that the decision on all these 
points is wrong and that the case should 
be sent down for a decision on the me- 
rits. Mr. Somasundaram on behalf of 
defendant 6 attempted to suppoit before 
us the lower Court’s decision only on 
the point of res judicata. The only 
point, therefore for us to decide is 

“ is the plaintiff’s suit barred by res judicata 
by reason of the decision in O. S. No. 280 of 
1903.” 

It may here be mentioned that the 
plaintiff is willing to redeem defen- 
dants 1 to 5, but they support defen- 
dants 6’s plea which, if successful, 
would entail dismissal of the plaintiff’s 
suit. The lower Court’s decision on the 
question of res judicata is contained in 
para. 13 of the judgment which is as 
follows : 

‘‘ Defendant 6 was defendant 19 in the pre- 
vious suit. There was a specific issue raised 
therein as to whether the patta to plaintiff had 
the effect of cancelling the sale in favour of de- 
fendant 19 This is.sue was f und against tho 
plaintiff. This finding was confirmed in appeal. 
This decision is conclusive there being no second 
appeal by tho plaintiff.” 

Mr. Govindarajachari contends that 
assuming that a previous decision on a 
question of law, though erroneous, can 
be treated as res judicata in a subse- 
quent suit — a proposition which he is 
not willing to concede though, we think, 
decisions are against him — the decision 
of the appellate Court in the previous 
suit should not be accepted as res judi- 
cata in the present suit inasmuch as the 
District Munsif in whose Court the pre- 
vious suit was instituted is not compe- 
tent to try the present suit which has 
been instituted in the Sub-Court. Ac- 
cording to S. 11, Civil P. C., to consti- 
tute a previous decision res judicata in 
a subsequent suit it is necessary amongst 
other things that tho Court which tried 
the previous suit must have been a 
Court “ competent to try the subsequent 
suit,” In the case before us the Court 
of tho District Munsif was competent to 
try the previous suit, that suit being 
one for possession ; but admittedly the 
present suit being one for redemption of 
a mortgage of Rs. 6,000 it was not com- 
petent for the District Munsif’s Court to 
try it. It must therefore follow accord- 
ing to S. 11, Civil P. C., that the pre- 
vious decision cannot operate as res 
judicata in the present suit. But Mr,. 
Somasundaram for the respondent arguea 
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that the nature of the previous and the 
present suits remains the same and that 
the plaintiff should not be allowed by 
meiely tacking on to the pra\er for pos- 
session a prayer for redemption to get 
rid of the effect of the decree in the pre- 
vious suit;. In support of his contention 
he strongly relies on the decision in 
Pathumma v. Salimamvia (2). followed 
and explained in T. Raman v. P. il/. 
Kai nai an (3) and Pattachan ar v. Ala- 
meln Mangai Animal (l), but on exami- 
nation It will be found that that deci- 
sion does not support him. 

In that case it was held that the de- 
cision of a District Munsif with regard 
to the validity of a gift of a shop ao"d a 
waiehcuse which was only one of the 
items in a deed of gift which comprised 

various other properties also was res judi- 
cata in asubsequent suit as it was within 
his competency to decide it; but his 
decision as to the validity of the deed 
0 t,ift which was a larger question was 
not res judicata in a subsequent suit as 
his Court w'as nob compefenc bo decide 
this larger issue which involved tible to 
the rest of the properties comprised in 
the gift. Applying this principle to the 
prtsent case the position will be this. 

If the District Mucgif 

previous suit that the plaintiff could not 
recover possession from defendant 19 
(that is, the present defendant 6). then 
that decision which fell within the com- 
petency oi his Court to decide would be 
res judicata in the present suit and the 
plaintiff will be precluded from raisin" 
the same question again; and if the Dis'" 
trict Munsif gave any decision with 
regard to the redemption of the mort- 
gage, that decision would not be res 
judicata as his Court could not fry a 
suit for redemption and may therefore 
e disregaidrd. In the previous case it 

was nob decided that the plaintiff was 
not entitled to possession as against 
defendant 19. As between defendant 19 
and the plaintiff the only issue raised in 
that suit was hether the patba granted 
to the plain'iff ha ^ the effect of can- 
celling the sale of the lands in favour of 
defendant 19. On this point the deci. 
Sion was against the plaintiff. That 

<3id not say that the 
p^ain 1 IS not entitled to possession 


against defendant 19, but it did not 
involve any finding that defendants! 
to 4 weie entitled to remain in possession, 
for the final decision was the decision of 
the District Judge and he held that the 
plaintiff is entitled to redeem defen- 
dants 1 to 4 and that a suit should be 

brought for that purpose if he wanted to 
recover possession. 

^ The p»esent suit has been instituted 
in consequence of that decision. The 
nature of the decision in the prior suit 
being as described above, I do not think 
the contenuonsof the appellant’s learned 
counsel in the present case in any way 
goes against the decision in Pathuma v. 
^ahmamma (2). Various decisions such 
as Misir Ragohardial v. Sheo Boksh 
Singh (jj), Run Bahadur Singh v.Luclio 
Koer [^) and Sheoparsan Singh v.Rama- 
nandan Singh (7), etc., were brought to 
out notice, but as they have only a 
general bearing on the question under 
discussion I do not think it is necessary 
to deal with them. The case relied on 
by the lower Court in support of its 
decision Bhagwan Butti v. Forhes (8), 
has no application to the present case. 

In that^ case the previous suit was 
brought in the Munsif's Court where it 
was held that the plaintiff is not en- 
titled to road and public work cesses. 

In the subsequentsuit instituted by him* 

against the same defendant in the Sub- 
Couit he claimed to recover the road 
and public work.cesses and also embank 
ment and dak cesses. It was rightly 
held that the plaintiff cannot be allowed 
toenlarge the scope of the suit by addin^ 
reliefs to it to get rid of the effect of the 
decree in the previous suit. The present 
case IS clearly not one of that class. 
Ihe plaintiff now seeks to redeem the 
suit mortgage. Such a suit cannot be 
tried in a District Munsif’s Court. If 
in the suit before him the District Mun- 
sif expressed any opinion about redemp- 
tion such opinion may be disregarded; 
but his decision about possession which 
he was competent to decide would be 
binding. S6Q Pathuma v. Salimanima (2), 

In the present case, as already pointed 
out, the District Munsif did not decide 
i n^the previous s uit that the nlaintifF 

if I ^ C' \ r\ ^ M ^ L_ ^ 
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was not entitled to possession as against 
defendant 19 nor was it decided that 
defendants 1 to 4 are entitled to remain 
in possession against the plaintiff. What 
was finally decided was that the plain- 
tiff’ may redeem. In no way does the 
present suit therefore go against the 
decisions of this Court in Patlmma v. 
Snlimavima (2) and T. Baman v. P. M, 
Karnavan (3) and other cases of a simi- 
lar nature. For the above reasons I 
would hold that this suit is not barred 
by res judicata by virtue of the decision 
in O. S. No. 280 of 1903. In the result 
we set aside the decision of the lower 
Court and remand the case for dispo- 
sal according to law after hearing the 
case on the remaining issues on which 
we express no opinion. The appellant 
is entitled to the costs of this appeal. 
We may say that there is no liability 
in respect of the court-fee as the ap- 
peal was allowed to be filed in forma 
pauperis. 

Jackson, J. — A mass of authority has 
been cited upon the question of res 
judicata, but the case is very simple and 
runs on all fours with Patlmma v. Sali~ 
onamma (2). In both cases plaintiff was 
suing a defendant in ejection and a 
third party intervened claiming para- 
mount title. In Pathnma v. Salimamma 
(2) “an issue as to the title derived 
under the gift was framed” and it might 
run in this fashion. Whether the title set 
up by plaintiff had the effect of cancel- 
ling the gift in favour of Salimamma, 
the third party. In our case we have 
the issue whether the patta granted to 
plaintiff had the effect of cancelling 
the sale in favour of defendant 19 (the 
third party). In Patlmma v. Salimamma 
(2) the Munsif’s Court found in favour 
of the plaintiff, and in our case against 
him. That makes no difference. The 
point is that when a larger question was 
agitated in the superior Court, the opin- 
ion of the Munsifwho was not competent 
to deal with this larger question, was 
not treated as res judicata. Salimamma 
'sued for all the property under her 
alleged deed’ of gift, and the gift was 
upheld. In the same way when plain- 
tiff sues in our case for his right to 
releem as mortgagor — a matter beyond 
the competence of the Munsif — his right 
can be upheld regardless of the Munsif’s 
opinion that he had no right. 

But what cannot be disregarded, and 
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this is the main import of Pathuma v. 
Salimamma (2), although it is mere 
common-sense which hardly requires a 
ruling, is the competent decision of the 
Munsif within the bounds of his juris- 
diction. The Munsif decreed that plain- 
tiff’ must have the shop and warehouse 
for which he sued, and that decree can- 
not be upset on any theory of its not 
being res judicata. S. 11, Civil P. G., 
contemplates “matter in issue” which 
no one except out of sheer perversity 
could suppose to mean “matter already 
decreed.” And so too in our case if the 
Munsif within his competence had de- 
creed that plaintiff could not eject de- 
fendant 19, it would be idle for plaintiff 
to re-opon the matter. He might get a 
decree in redemption against defendants 
1 to 4, but defendant 19 would be ir- 
removable under the prior decree. 

But defendant 19 never claimed pos- 
session in O. S. No. 280 of 1903. He 
claimed : see para. 5 of the judgment, 
Ex. .4, as was set forth in the issue, that 
his title by sale was superior to plain- 
tiff’s title by patta just as Salimamma 
had claimed that her title by gift was 
superior. The Munsif found in favour 
of defendant 19, and if in consequence 
of that finding it had been held that 
plaintiff could not eject defendants 1 to 
4, defendants 1 to 4 could retain their 
possession just as in Pathuma v. Sali- 
mamma (2) plaintiff retained his shop 
and warehouse. But that was not the 
final finding; for the District Judge held 
that to get possession plaintiff must 
first pay off defendant I’s mortgage 
(Ex. 5), in conformity with which find- 
ing the present suit is brought. An 
attempt to shake the authority of Pa- 
tliuma v. Salimamma (2) by reference to 
an obiter dictum of the Privy Council 
in Gokul Mander v. Padmanund Singh 
(9) was repelled by a Bench of this 
Court in T. Baman v. P. M. Karnavan 
(3). But in the present suit the question 
there is academic. If the dictum of the 
Privy Council is given the literal inter- 
pretation which was attempted to be 
applied to it — not even the decree of the 
Munsif’s Court would be res judicata in 
the superior Court— the whole proceed- 
ing of the Court not competent to try 
such subsequent suit would be a nullity. 
But for the appellant, Mr. Govinda- 

"O^Tl^irierCarTOT =“29 TaT96 = 8 Sar 3^3 
(PC). 
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rice and oil-mill afc Bezwacla. Her case 
IS that she contributed money towards 
the share, that the money was first cre- 
dited in the name of defendant 2 and 
alterwards in the name of defendant 1. 
Defendant 3 is the husband of her sister 
and defendant 1 is his brother and she 
says, that as these two defendants are 
her relations her share was nominally 
standing in their names, but that on 
h April 1924 she got a release deed 
Irom them^ in respect of her share. De- 
fendants 3 and 4 who are creditors of 
defendant 2 brought I. P. No. 2 of 1924 
of the Sub-Court. Bezwada, to have de- 
fendants 1 and 2 adjudicated insolvents. 
In the end only defendant 2 was de- 
clared insolvent and it was held that the 
release deed, Ex. A was invalid and that 
defendant 2’s estate vested in defendant 
0 who IS the Official Beceiver, Kistna Dis- 
trict. The District Munsif decreed the 
suit in favour of the plaintiff, but on 
the appeal by the Official Receiver the 
decree was reversed and the suit was 
dismissed. The matter is now only one 
between the plaintiff and the Official 
Receiver as the suit was given up at an 

eai y stage as against the creditors, de- 
fendants 3 and 4. 

On the evidence I think it perfectly 

clear that the plaintiff did not entrust 
money either to defendant 1 or defen- 
dant 2, or to both of them, in order to 
the purchasing of a share in the mill, 
-the evidence on the subject is dis- 
crepant And, such as it is, is not borne 
out by the accounts. The accounts 

cleany show that some money was de- 
posited by the plaintiff with the defen- 
ants, but they do not show for what 
puipose It was deposited and the indica- 
lons are that it was not deposited, as 
the plaintiff contends, for the definite 
purpose of buying a share in the mill. 

Lx. B, the rough day book of defendant 
, shows that on 9th November 1921 
Ks. 33i were credited to the plaintiff as 

the proceeds of the sale of her jewels- 

and on the same day Es. 400 are shown 

fn fir"" towards our share 

onthfi^h^ ' • amount thus spent- 
on the share is not noted as having been 

spent on behalf of the plaintiff while it 

.8 considerably more than thelmount 

received on that date on the plaintHT, 

account. No further sum is sh^as 

thirdlte®®n*^®^V°" plaintiff on 

at date. It is of course impossible to 


1933 

rajachari does not carry his argument so 
lar, and is content to rest it upon Pa- 
tlmvia V. Salimavima (2), leaving the 
respondenfcs entitled to whatever they 
got by the decree in the Muntifs Court. 
Lt course if the decree also is ruled out, 
respondents are worse off than they were 

i seems hardly necessary to 

add that in my opinion the dictum does 
not carry this meaning and has been 
correctly interpreted in T. Baman v. 
M, Karnavan (3). 

P.H.S./k.S. Suit remanded. 

A. I. R. 1933 Madras 917 

Bardswell, J. 

Nidamanuri Satyamma — Plaintiff— 
/ippellant. 

% 

V. 

Official Beceiver, Masulipaiam and 

anothei Defendants— Eespondents. 

becond Appeal No. 826 of 1929, Deci- 
ded on 16th September 1933, against 

No“l“o ■” 

with money 

not eniitfeT. u “oney-DepoMtor is 

CnL« A ^ •? property purchased 

»ucrpurcrase specifically for 

and deposits money with another 

and thG latter purchases property with the 

c^nnO his own money, the 

depositors not entitled to a charge on the pro 

P r } purchased by the mere fact of deposit 
unless such deposit was made specifically for^the 
^rchase of the property : A I R 1933 P C 148* 

bl P,y- • . . , tP 318 C 2. I> 919 C 1] 

S 2fi Insolvency Act (1920) 

o. 28 (2) — Objection that suit ba^s ' 

brought without leave under S 2« 'I 

dte"" J" 'houl’d"be 

raisod1„‘“aJp“::, 

Where an objection that the suit has been 
rougbt without obtaining leave under S 28 
(2) IS not taken in the Court of first instance it 
should be deemed to have been waived an^cam 
uot be raised m appeal : A I R 1927 Mat] 9 ni 
f on; AIB 1927 Mad 925. A IB vm uh 

dt wa^;‘ r S- S- 80-Objection 

, notice can be waived. 

Court nf fi when not raised in the 

been l°a 

on. ^ ^ ^ 503, Rel 

V" n ' J ' C 2] 

. Govindarajachari — for Appellant. 

K. Bamavmrlln-tov Eespondents. 

DlaintflT^^Qb appeal is by the 

her tiUe ^ <^e°laration of 

her title to one-eighteentb share in a 
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say that an amount of Rs. 400 could 
have heen paid out of an amount of 
Rs. 331. Another payment of Rs. 200 
for the share, which again is not shown 
in the accounts as having been paid by 
or for tlie plaintiff, was made on 3rd 
September 1922, On 14t;h November 
1921 according to the accounts. Ex. B, 
the plaintiff had been credited with 
Rs. 221-12-9 as the sale proceeds of 
another jewel but there is nothing to 
connect this credit with the debit over 
nine months later of Rs 200 towards the 
purchase of the share which purchase is 
entered as being in the name of defen- 
dant. 1. A third credit to the plaintifl of 
Rs. 124 odd was made on 1st July 1922. 
This too can in no way be connected 
with the payment of Rs. 200. All then 
that the account can be relied upon to 
show is that a total amount of Rs 676 
odd was held to the plpintifif’s credit but 
there is nothing in the accounts by 
which it is shown or from which it could 
be inferred tliat the money was depo- 
sited by the plaintiff in order to the 
buy ing of a share in the mill. Further 
the recital in the release deed. Ex. A, 
differs from what appears in the ac- 
counts. According to it the plaintiff gave 
to defendant 2 Rs. 400 on lOth November 
1921 and Rs. 200 on 3rd September 1922 
towards her share. These statements 
are incompatible with the entries in the 
accounts to which I have referred above. 

It is the version given by defendant 2 
as P.W. 2 that these amounts of Rs. 400 
and Rs. 200 were received from the sale 
proceeds of jewels though from the 
judgment of the District Munsif he ap- 
pears to have said that the credit was 
in his own name. Any way his evidence 
cannot he accepted as it does not square 
with the accounts. The plaintiff has 
said that she gave about Rs. 1,250 to 
defendant 2 for her share. This story 
is not supported by the accounts or by 
YjX, A which refers only to Rs. 600. 
She says that defendants 1 and 2 execu- 
ted a promissory note in her favour but 
no such promissory note has been pro- 
duced. The whole story then as to the 
purchase of this share on behalf of the 
plaintiff is not supported by any evi- 
dence to which credit can be given and 
therefore cannot be accepted. It is 
hardly necessary to refer to circumstan- 
ces of suspicion in a case where evidence 
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has failed but it cannot be overlooked 
that the plaintiff is closely connected 
with the defendants and that one of 
them has been adjudged an insolvent on 
a petition put in not long after the 
execution of Ex. A. It has also to 
be remembered that Ex. A was executed 
to the plaintiff not only by defendant 1 
but also by defendant 2. The case for 
the plaintiff is that the share which the 
plaintiff clairnad was first credited in 
the name of defendant 2 but that it was 
afterwards transferred to the name of 
defendant 1 owing to' some rule of the 
factory. This must have been -some 
time before the entry of the resolution 
dated 18th April 1923 in Ex. 1, the 
resolution book. But in spite of this 
transfer in the name of defendant 1 we 
find both defendants 1 and 2 executing 
the release deed, Ex. A. It is represen- 
ted that defendant 2 was a party to 
this document as a matter of greater 
precaution; but still, if he had parted 
with his interest in the share, there 
should have been no need for him to 
have been a party to it and indeed there 
was no reason why this share should not 
have been in the name of the plaintiff 
all along. 

It has been urged that the Official 
Receiver has rot taken steps to have 
Ex. A avoided; but this is nob a case in 
which Ex. A can be taken as a valid 
document in the absence of avoidance. 
The plaintiff is setting up a definite 
case that the suit share actually be- 
longed to her and had been purchased 
with her money and Ex. A came in by 
way of a formality, putting into her 
own name what in fact was already 
hers, in virtue of a consideration that 
had passed long before. I must hold in 
agreement with the learned Subordinate 
Judge in the light of what has been dis- 
cussed above that her whole story has 
to be disbelieved. Then it has been 
argued, for the first time in this second 
appeal, that the plaintiff is entitled in 
any case to a charge, on the share in, 
that it has bean bought with money of 
her own which had been mixed up with 
the assets of defendant 2 and which 
money she had entrusted to the defen-^ 
dants for the definite purpose of buying, 
a share. Reference is made in this, 
connexion to the Privy Council decisioDj 
in Official Assignee, Madras v. Krishnaii 
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^hat {l)^ 1 find thab that decision'has no 
application to this cas©. It was on© in 
which money had been deposited for a 
specific purpose. Nor has the decision 
in In re Hallett's Estate, Knatekhxdl v. 
Hallett 12), any bearing cn the facts of 
the case. In the case now under consi- 
jderation I find no evidence that the 
plaintiff had deposited her money with 
either defendant for any specific pur- 
pose. It was a mere deposit and nothing 
more. 


Two legal points have been taken on 
behalf of the respondent. These it is 
unnecessary for me to discuss at any 
length as I hold that the appeal fails on 
the facts; but I will just refer to them. 
One is that the suit should be dismissed 
as leave to the plaintiff for filing it had 
not been granted under S. 28 (2j, Prov. 
Ins. Act. This point was not taken in 
the Court of first instance though it was 
taken on appeal and the learned Addi- 
tional Subordinate Judge held that it 
must be taken as having been waived. 
No definite authority has been shown as 
to whether there could be a waiver in 
such a case while it has been held in 
C. Ghouse Khan v. Bala Suhba Rotvther, 
^IR 1927 J/a<7 925, and Ponnusioami v. 
Kaliaperumal, AIR 1929 Mad 480, that, 
if a suit, to bring which permission 
under S. 28 (2) is required, is brought 
without such permission, the defect can- 
not afterwards be cured. This however 
ffoes not deal with the point of waiver 
in ot case such as this. In both cases 
the objection that no leave had been 
given was taken at an early stage of the 

proceedings. With reference to S 16 (2) of 

b. ^8 (2; of the present Act the question 
has been considered at length in Snbra^ 
manyam v. N arasimham (3) though in a 
different connexion. In that decision 
it was held that the fact that no leave 
under the section bad been obtained did 
not render a decree passed in such a 
suit a nullity. It was pointed out that 
the suit was one which the Court in 
which it was instituted was competent 
to try and that the Court had jurisdic- 
tion over the parties and that the ques- 
ti^ whether the suit could be main- 

1. AIR 1933 PC 148=143 IC 16^^60TJr203^ 

56 Mad 570 (PC). 

■2. (1880) 13 Ch D 696=49 L J Ch 415=28 W R 
732=42 L T 421. 

. -3. ^IR 1929 Mad 323=119 I 0 46. 


tamed without the leave of the Insol- 
vency Court did not affect the compe- 
tency of the Court to try the suit but 
was only a question which might have 
been raised for determination in the 
suit. These remarks set out a principle 
with reference to which the question of 
waiver can be decided. The point whe- 
ther leave should have been given ought 
to have been raised for determination in 
the suit. It was not raised and a decree 
was ^ passed ^ which decree was not a 
nullity. This decision was on appeal 
from a decision by Phillips, J., which 
IS reported in Narasimham v. Siibra- 
maniam (4) and in which he held that 
the objection as to want of leave was a 
ground of objection to the suit and that 
as it was not taken it must be deemed 
-to have been waived. I think that this 
principle must equally apply to a case 
such as this. It was perfectly open to 
the respondent Official Peceiver to raise 
the point in the first Court, but he did 
not choose to do so; and as it was not a 
question of the original Court having 
acted entirely without jurisdiction so 
that its proceedings could in no cir- 
cumstances be valid, I do not see 
how it is open to the 
to raise the point on 
contend that, because y 

obbain leave, the'suifc ought to have been 
dismissed on that ground alone. As 
this point is not one on which the deci- 
sion of this appeal depends, I do not dis- 
cuss whether the suit was of such a kind 
as required permission under S. 28 (2j 
for its being brought. 

Tha other objection taken is that. 

l^ould have been given to the' 
Official Peceiver under S. 80, Civil P. C. 
The learned Subordinate Judge held as 
to this objection also that it was waived 
and could be waived; and this view 
appears to be correct having regard to 
the decisions in Manindra Chandra 

Secy, of State {6) bZI 

Nath Roy v. Secy, of State (6). The 

second appeal fails and is dismissed 
with costs. 

— F-R-S./k.s. Appe al dismissed. 

4. AIR 1027 Mad 201=98 IC 4^6 

5. (1907) 34 Cal 257=5 CLJ 148 ‘ 

6. (1913) 40 Cal 503=16 I C 849* 
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Official Peceiver 
the appeal and 
of the failure to 
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Reilly and Burn, JJ. 

Official Assignee y Madras — Appellant. 

V. 

Neelainlal Animal — Respondent. 

O. S. Appeal No. 99 of 1931, Decided 
on 2r)th July 1933, from order of Stone, 
J., D/- 7th October 1931. 

^ (a) Hindu Law — Joint: family — Partner" 
ship business — Joint family business cannot be 
business of some group of members of joint 
family or members of branch of family less 
than the whole joint family. 

A Hindu joint family firm is a special form of 
partnership, the members of which must be either 
the whole of a joint family or the whole of a 
branch of a joint family. The members concerned 
in such a joint familj' firm, including the minor 
members, have certain rights and liabilities by 
virtue of their membership of the joint family or 
of the branch. Those rights cannot bo conferred 
nor liabilities imposed by contract, subject to the 
possible exception that, if a joint family consists 
of adult membeis only or a branch consists of 
adult members only, then a joint family firm 
may be started by the members of that joint 
family or branch with the consent, express or 
implied, of all of them. Hence a joint family 
business need necessarily bo the business of a 
v/hole joint family or a whole branch of a joint 
family, and it cannot bo tbe business of some 
group of members of a joint family or members 
of a branch of a joint lamily less than the whole 
joint family or the whole branch : 25 Afad 678 
and 27 Mad 382, Bel on", 20 W II 197, Diss from, 

[P 922 G 1,2] 

(b) H indu Law — Joint family — Partnership 
business — Held on evidence that though a 
joint family consisted of father and his four 
sons yet the business was ordinary partner- 
ship business of three brothers only. 

A jcint Hindu family consisted of the father 
and his four sons. P>ut the evidence showed (i) 
that a document set cut that it related to a busi- 
ness jointly conducted by onlv three brothers 
while the father and the fourth brother were still 
alive, (ii) that the firm was referred to, not as a 
family firm, but as a company; (iii) that the 
firm used letter paper vsith a heading showing 
three brothers as partners of the firm; (iv) that 
tbe fourth brother never claimed any part of 
the profits of this busino.ss 

Held : that the business was not a joint family 
business but was an ordinary partnership business 
of the three brothers only. [P 924 C 1] 

(c) Practice — High Court — Case involving 
difficult questions should not be dealt with 
on motion. 

A case involving elaborate and difficult ques- 
tions should not be dealt with on motion. 

[P 921 C 2] 

(d) Practice — High Court — Application 
under R. 5 can be treated as one under R. 4 
—Civil P. C. (1908), O. 22, Rr. 4 and 5. 

A Court is at liberty to treat an application 
under O. 22, R. 5 as one under R. 4, [P 925 C 1] 
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S. Varadachariar, 0, T. G, Nambia^- 
and T, N. C. Srinivasa V aradachariar' 
— for Appellant. 

K, S. Krishnahvami Iyengar y K. Kri- 
shnaswami Iyengar and A B. Krishna^ 
stvami Iyer — for Respondent. • 

Beillyy J. — This is an appeal against 
the decision of Stone, J., in an insolvency 
matter. On the application of some 
creditors three brothers, Ramanatha- 
Ayyar, Sundaresa Ayyar and Viswanatha 
Ayyar, were adjudged insolvents by thia 
Court in February 1929. They were 
described in the order as *‘of C. K. Nara- 
yana Ayyar Sons.” The petitioning, 
creditors did not mention, and the 
learned Judge who made the adjudication 
order was obviously unaware, that 
Ramanatha Ayyar had died five years 
earlier. There is no suggestion that any 
application was made to the Court for 
the administration of his estate under 
S. 108, Presidency Towns Insolvency 
Act. Ramanatha Ayyar had left 
minor son, Subramanya Ayyar. In May 
1929 the minor’s mother, Meenakshi 
Ammal, sent a notice to the Official 
Assignee that Ramanatha Ayyar, Sunda- 
resa Ayyar and Viswanatha Ayyar had 
carried on business, not as members- 
of a joint family, but as partners under 
a partnership deed of 26th May 1913,. 
that the minor was entitled to a third 
share of the immovable property which 
the partners had bought out of the pro^ 
fits of their business and that the Offi- 
cial Assignee had no right to claim that 
third share of the property. Apparently 
in consequence of that notice the Official 
Assignee in August 1929 gave notice of a 
motion for a declaration 

“that the business carried on by 0. Iv. Sundaresa 
Ayyar and C. K. Viswanatha Ayyar under the 
name and style of C. K. Narayana Ayyar & Sous 
was a joint family business carried on for the- 
benefit of the joint family consisting of them- 
selves and C. K. R. Subramanya Ayyar, son of 
C K. Ramanatha Ayyar, a deceased son of thn 
said 0. K. Narayana Ayyar. and that the assets 
of the said family, including the shares therein 
of tho said Subramanya Ayyar, are liable for the 
payment of the debts incurred in tho said 
business.*' 

And in support of that motion the 
Oflicial Assignee put in a report to the 
effect that the business was started by 
Narayana Ayyar, the father of Rama- 
natha Ayyar, Sundaresa Ayyar and 
Viswanatha Ayyar, that Narayana Ayyar 
retired from active business in 1911 or 
1912, leaving Ramanatha Ayyar, Sunda- 
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resa Ayyar and Viswanatha Ayyar to 
manage the business on behalf of their 
family, that after Hamanacha Ayyar’s 
death Sundaresa Ayyar and Viswanatha 
Ayyar, who w^ere the only adult mem- 
bers of the family, carried on the busi- 
ness as before, that the business was a 
joint family business and all the assets 
of the family were liable for the firm’s 
debts, and that there had been no parti- 
tion amongst the sons of Narayana 
Ayyar, who had always continued as a 
joint undivided family. 


In answer to that report a clerk 
of Meenakshi Ammal put in an affi- 
davit to the following effect; Narayana 
Ayyar had not only three sons, namely 
Hamanatha Ayyar, Sundaresa Ayyar 
and Viswanatha Ayyar, but also an- 
other son, his eldest son, Krishna- 
swami Ayyar; Narayana Ayyar started 
ousiness in 1895 as his own separate 
and exclusive business; about 1909 he 
took his three younger sons, Ramanatha 
yyai, Sundaresa Ayyar and Viswanatha 
Ayyar, as partners and carried on the 
business under the style of “C. K. 

Narayana Ayyar & Sons”; Narayana 
Ayyar retired in 1912, and that partner- 
ship was then dissolved; Ramanatha 
Ayyar, Sundaresa Ayyar and Viswanatha 
Ayyar carried on business as partners 
under the same style and executed a 
deed of partnership on 26th May 1913; 
Ivrishnaswami Ayyax* never had any in- 
terest in the business of his father nor 
in the business of his father and his 
brothers nor in the business of his bro- 
thers: on the death of Ramanatha Ayyar 
in 1924 the partnership of the three 
brothers was dissolved; Ramanatha 
Ayyar as co owner with his brothers 
bundaresa Ayyar and Viswanatha Ayyar 
had a third share in the property bought 
by the three partner-brothers out of the 
profits of their business; on his death 
bubramanya Ayyar, his minor son, suc- 
ceeded to that share as co-owner and 
also had a third share in the property 
afterwards bought by Sundaresa Ayyar 
and Viswanatha Ayyar out of the profits 
of business, the accounts of Rama- 
natha Ayyar’s share never having been 
made up. Before this motion came on 

foo?® J- Septem- 

ber 1931, the minor Snbramanya Ayyar 

had died, and first his mother, Meenakshi 

Ammal, and on her death his sister 


Neelambal Ammal, had been brought on 
record as his legal representative. 

It IS an odd feature of this case that 
the existence of Narayana Ayyar’s eldest 
son, Krishnaswami Ayyar, was never 
mentioned in the Official -Assignee’s re- 
port to the Court, which represented 
Kamanatha Ayyar, Sundaresa Ayyarand 

Viswanatha Ayyar as the only sons of 
Narayana Ayyar. That Krishnaswami 
Ayyar was the eldest son of Narayana 
Ayyar and was alive at the date of the- 
Ufiicial Assignee’s report and is now 
alive IS not disputed. Stone, J., was- 
naturally very surprised at the defective 

and misleading character of the Official 

Assignee’s report in this respect, and I 
must say I share his surprise. 

The onaission of the Official Assignee 
to mention Krishnaswami Ayyar by 
amending his report or bringing Krishna- 
swami -Ayyar s existence to the notice 
ot the Court in some other way is the 

more remarkable when we are told that 
tie Official Assignee’s solicitors took a 
proof of Krishnaswami Ayyar’s evidence 
a year and a half before the motion came 

on for hearing. If I may say so with 
respect, there are one or two passages in 
btone J s judgment which I find a little 
difficult to follow; but I think the 
learned Judge was obviously embarrass, 
ed by the way the case was put before 
him, and I agree with him that this ease 
involving some elaborate and rather 

questions, was one which 
should not have been dealt with on 
mo ion. The learned Judge says he 
himself would not have dealt with it on 
rnotion if he had had the facts properly 
stated to him by Official Assignee in 
the first instance. However, when the 
ease came on for bearing, what appears 
to have been contended for the Official 
Assignee before the learned Judge was 
that Krishnaswami Ayyar was indeed a 
son of Narayana Ayyar and his eldest 
son and had been a member of an undi 
vided family with his father and his 
threeyounger brothers, but that Krishna- 
swami Ayyar had divided from his 
brothers in 1915. after .the death of 
Narayana Ayyar in 1914, and that from 
the date of that partition Ramanatha 
Ayyar, Sundaresa Ayyar and Viswantha 
Ayyar and their sons formed a complete 
joint fami y; and it was in respect of 

as alleged, by the separation of Krishna- 
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swami Ayyar from it, that the Official 
Assignee pressed for the declaration he 
had prayed for. Stone, J., found as a 
fact that Krishnaswami Ayyar was 
never divided from his brothers but that 
at the time when the motion was heard 
he was still an undivided member of the 
joint family with his surviving brothers, 
Sundaresa Ayyar, Viswanatha Ayyar 
and Ramanatha Ayyar’s minor son, . 
Subaramanya Ayyar, and further and. 
consequently that there never had been, 
a joint family consisting only of Sun- 
daresa Ayyar, Viswanatha Ayyar and 
Ramanatha Ayyar’s minor son, Subara- 
manya Ayyar, as alleged by the Official 
Assignee, and therefore the declaration 
for which the Official Assignee prayed 
could not be made. The learned Judge 
therefore dismissed the application of 
the Official Assi gnee, and against that 
dismissal this appeal has been preferred. 

It has been contended before us by 
Mr. Varadachari for the Official As- 
signee that even if as found, Ramanatha 
Ayyar, Sundaresa Ayyar and Viswa- 
natha Ayyar by themselves never formed 
a complete undivided family without 
their brother' Krishnaswami Ayyar, 
nevertheless they could form among 
themselves, to the exclusion of Krishna- 
swami Ayyar, a joint family firm and 
that therefore assuming that Stone, J’s 
finding that the complete joint family, 
which still existed at the time of the 
hearing, included Krishnaswami Ayyar, 
is correct, yet the business conducted 
by his three younger brothers under the 
style of C. K. Narayana Ayvar Sc Sons” 
may have been a joint family business 
as alleged by the Official Assignee. The 
theory put forward is that a joint 
family business need not necessarily be 
the business of a whole joint family or a 
whole branch of a joint family, hut it 
may he the business of some group of 
members of a joint family or members of 
a branch of a joint family less than the 
whole joint family or the whole branch. 
I am unable to agree with that conten- 
tion. As I understand t.he matter, a 
Hindu joint family firm is a special 
form of partnership, the members of 
» which must be either the whole of a 
joint family or the whole of a branch of 
a joint family. The members concerned 
in such a joint family firm, including 
the minor members, have certain rights 
and liabilities by virtue of their meni- 
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bership of the joint family or of thO: 
branch. Those rights cannot be • con- 
ferred nor liabilities imposed by con- ' 
tract, subject to the possible exception , 
that, if a joint family consists of adult 
members only or a branch consists of 
adult members only, then a joint family 
firm may be started by the members of 
that joint family or branch with the 
consent, express or implied, of all of 
them. But how could some only of the 
members of a joint family or a branch 
of a joint family create, for themselves 
and their sons and grandsons and great- 
grand sons alone to the exclusion of 
other members of their joint family or 
branch, a joint family firm in which 
their future sons and grandsons and 
great-grand sons would have an interest 
by birth and that interest would always 
be liable for the debts of the firm? If 
we examine the matter, I think it will 
he seen that the characteristics of a 
Hindu joint family firm are the effects 
of a joint family with its peculiar con- 
stitution trading as a unit, a joint body 
of a particular kind, and, as every one 
knows, such a joint family cannot be 
created by contract. 

There are plenty of cases to show that 
all the members of a joint family or 
some of the members of a joint family 
may trade together and put the profits 
of their trade or property acquired with 
those profits into the common stock of 
their joint family so as to make it joint 
family property. Bam Pershad Tewari 
V. Sheocharan Doss (l) which has been 
referred to, appears to me to be one of 
those cases. But that is very different 
from what is suggested by Mr. Varada- 
ohari here. He has been able to show 
what is indeed unquestionable now, that 
some only of the members of a joint 
family may hold property in joint ten- 
ancy with rights of survivorship. That 
was decided in ‘the case of daughter’s 
sons, who are members of a joint family, 
succeeding to their maternal grand- 
father’s property in Venkayamma Garu 
V. Vcnkatcirama)taya77i7na Bahadur Garu 
(2) and this Court has held in Vaithi- 
naiha /l////ar v. Narayana Ayyar (3) 
that daughter’s sons in those circum- 
stance^ would hold such proper ty not 

1. (18(>8 06) 10 M l A 490=2 Sa'r 177“(P C). 

2. (1902) 25 Mad 678=29 I A 166=8 Sar 286 
(PC). 

3. (1904) 27 Mad 882, 
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only in joint tenancy but with the inci- 
dent of joint family property, that their 
sons would acquire an interest in it by 
birth. But to show that some members 
of a joint family can succeed to pro- 
perty which has the characteristics 
of joint family property to the exclu- 
sion of other undivided membersof their 
own family is very different from show, 
ing tha^ some members of a joint family 
can create among themselves a joint 
familv firm with all its legal incidents. 
Mr. Varadachari has also referred to 
Sham Narain v. Court of Wards (4), a 
decision of the Calcutta High Court in 
1873. In that case some property had 
been given by a Baja to two out of three 

undivided brothers for services ren- 
dered. 

' The learned Judges found that those 
two brothers had so held the property 
3iS to make it their joint property with 
right of survivorship, but not the joint 
property of all their brothers. That 
was not, it will be seen, a case of in- 
heritance; but the learned Judges held 
that those incidents were impressed 
upon the property by the way the two 
brothers dealt with it. With great res- 
pect I find it difficult to follow the 
reasoning of the learned Judges in 
that case. They appear to proceed on 
the ground that the three brothers 
might legally have divided among them- 
selves and so have no longer been a 
joint family: then two of them might 
have reunited and so formed among 
themselves a joint family: and into the 
com m on stock of that smaller joint 
family so formed they might have thrown 
this property acquired by gift from the 
Baja. With great respect I cannot see 
how these possibilities lead to the con- 
clusion at which the learned Judges 
ariived in the case. In Si^darsanam 
Maistri v. Narasimhalu, Maistri (5), 
Bhashyam Ayyangar, J., expressed dis- 
sent from that case; and, if it were 
necessary for the purposes of the pre- 
sent case. I may say that I should with 
great respect follow that learned Judge 
in his dissent. But that .Calcutta case 
again is not sufficient for Mr. Varada- 
chari s purpose. Even if it were possi- 
ble for two members of an undivided 
family themselves to deal with property 
• 80 acquire d in such a way as to imoress 
, . (1873) 20 W R 197. 

' - (1902) 25 ]\Iad 119=11 M L J 353. 


upon it the incidents of joint family 
propeity for themselves and their des- 
cendants alone to the exclusion of other 
members of the undivided family, that 
would not show that some members of 
a joint family or some of the members 
of a branch of a family for themselves 
and their descendants alone could create 
a joint family firm. There is no case, 
it is admitted, in which it has been so 
decided, and in my opinion we must 
reject the contention that Bamanatha 
^yyar, Sundaresa Ayyar and \iswa- 
natha Ayyar could have created a joint 
family business to the exclusion of 
Bricshnas wami Ayyar while they were 
members of a joint, undivided family 
with Krishnaswami Ayyar. 

But, as I have mentioned, what was 
Contended for the Official Assignee be- 
fore Stone, J., was that the business of 
C. K. Narayana Ayyar k Sons” after 
the death of Narayana Ayyar was the 
joint family business of the whole un- 
divided family of his four sons, includ- 
ing Krishnaswami Ayyar, but that in 
1915 Krishnaswami Ayyar separated 
himself by division from that familyand 
the remaining brothers remained a com- 
plete joint family among themselves en- 
joying without ■ legal obstacle a joint 
family business. Now there is no ques- 
tion that until 1915 Krishnaswami Ayyar 
was a member of an undivided family 
with his brothers. (x\fter examining the 
evidence oral and documentary, his Lord- 
ship concluded.) In my opinion there 
18 no sufficiGnfc ros^son to cliftor from 
Stone J. s finding that Krishnaswamv 
Ayyar at the time of the hearing was 
still an undivided member of the family 
of himself and his brothers. And that 
is sufficient to support the learned 
Judge’s disposal of the case. But the 
respondent here contends, as she con- 
tended before Stone, J., that she can go 
further and show that the business con- 
ducted by Bamanatha Ayyar, Sundaresa 
Ayyar and Viswanatha Ayyar was not 
on behalf of any joint family, either a 
joint family consisting of them alone 
or a joint family including them and 
their brother, Krishnaswamy Ayyar. 
Stone, J., having found it necessary to 
dismiss the Official Assignee’s application 
because he could nob make the declara- 
tion required in respect of a non-existent 
joint family, did not think it necessary 
to arrive at any definite finding on this 
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contention of ‘the respondent. But he 
did remark that the partnership-deed 
produced, Ex. B dated 26th May 1913, 
was in his opinion inconsistent with 
the theory that the business conducted 
by three younger brothers was the busi- 
ness of a joint family including others 
besides themselves and their descen- 
dants. It is contended before us for the 
Official Assignee that that document is 
not an ordinary deed of partnership but 
18 merely a document recording some 
arrangement to regulate the conduct of 
a joint family business. It is perhaps 
a meagre document to take the place of 
a regular deed of partnership among 
ordinary partners. But I think Stone, J., 
is right in regarding it as a deed of 
partnership, not as a document merely 
regulating the proceedings of a joint 
family firm including other adult mem- 
bers besides the executants. That docu- 
iment sets out at first that it relates to 
la business to be jointly conducted by 
'Ramanatha Ayyar, Sundaresa Ayyarand 
Viswanatha Ayyar. It was executed in 
May 1913, while Narayana Ayyar was 
still alive and while the members of the 
joint family to which those three bro- 
thers belonged included, as has been 
found, Narayana Ayyar and Krishna- 
swamy Ayyar. There is no mention of 
either of them in the document, no indi- 
cation that the document relates to any 
business in which they were interested. 
Then it is described ' as a "kuttiviyaba- 
jram chittu,” there is no mention of 
I kudumba viyabaram.” The firm is re- 
ferred to, not as a family firm, but as a 
company.” And without going into 
details I may say that paras. 1, 2, 7 and 
8 appear to mo to include language quite 
inappropriate to the proceedings of a 
joint family firm. Ex. B therefore is a 
strong piece of evidence in support of 
the respondent’s case that the business 
conducted by Ramanatha Ayyar, Sun- 
daresa Ayyar and Viswanatha Ayyar 
was not a joint family business at all 
but was an ordinary partnership busi- 
ness. in which the three younger bro- 
thers were the partners. There are ac- 
counts in this case in the possession of 
the Official Assi gnee; but neither side 
has produced them, and therefore we 
may infer that those accounts give no 
indication whether the business was a 
joint family business or an ordinary 
partnership business. 


But there is evidence that in the three! 
years 1921, 1922 and 1923 the firmusedi 
letter paper with a heading showing 
Ramanatha Ayyar, Sundaresa Ayyar and 
Viswanatha Ayyar as the partners of the 
firm, which would be a very odd thing 
for a joint family firm to do. Then it is 
to be noticed that, after Ramanatha 
Ayyar died, when the two remaining, 
business brothers, Sundaresa Ayyar and 
Viswanatha Ayyar, bought property out 
of the profits of the business, they 
bought it, not in their own names alone^ 
but also in the name of Ramanatha Ay- 
yar’s son, Subramanya Ayyar, quite an 
unnecessary and inappropriate thing to 
do if those were the profits of a joint 
family business. On the other hand 
there are the documents already men-, 
tioned, in which Ramanatha Ayyar,. 
Sundaresa Ayyar and Viswanatha Ayyar 
or some of them referred to their busi- 
ness as a joint family business, and in 
particular Exs. B and B-l. Now it may 
be that in so referring to their business 
being members of an undivided family,, 
they were under some misapprehension 
and wrongly described it. Perhaps it is- 
more probable, as has been suggested 
for the respondent, that they found it 
profitable in some way to represent their 
business as a 'joint family, business,, 
though it was not so. It is stated by 
Viswanatha Ayyar in his evidence that, 
after they had made very large profits 
in 1917 and 1918, they were taxed by 
the’Income-tax Officer as if.theirs was an 
ordinary partnership business: they ap- 
pealed, urging that it was a joint family- 
business and so not liable to so much tax 
as super tax; they succeeded in persuad- 
ing the Inome-tax Officer that their 
business was a joint family business. 
Having once made that representation, 
whether it was true or false, they would 
have to continue to do so; and it may 
very well have been profitable to do so 
in subsequent years. That may be the 
explanation of Exs. D and D-1. And it 
is to be noticed .that Krishnaswamy Ay- 
yar’s conduct in never claiming any 
part of the profits of this business even 
in the height of its success, which might 
appear rather strange if it was a joint 
family business, in which he bad an in- 
terest, becomes very simple and intelli- 
gible, if the business was never a joint 
family business at all but an ordinary 
partnership business of his younger bro- 
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bhers. In my opinion on the whole evi- 
dence the proper finding is that this 
business was not a joint family business 
but was an ordinary partnership busi- 
ness of Rarnanatha Ayyar, Sundaresa 
and ViswaDatha Ayyar. 

At the conclusion of his argument Mr. 
Krishnaswami Ayyangar for the respon- 
dent urged that the Official Assignee’s 
application should have been dismissed 
by Stone, J., as having abated because 
no propjor legal representative of Subra- 
-manya Ayyar was brought on record 
Avithin the time allowed after Subra- 
ma,nya Ayyar’s death. It appears that 
within the proper time an application 
was made by the Official Assignee, ap. 
parently under R. 5, O. 22 of the Code, 
that a decision might be made who was 
the proper legal representative. There 
was no e.xplicit application under R. 4 
0.22 of the Code that any particular 
person should be brought on record as 
Subran^nya Ayyar's legal representa- 
tive. Bufc Waller, J., before whom the 
matter, came, decided to treat the appli- 
cation put in under R. 5, O. 22 as one 
in substance under R. 4 of the order, 
though it had a defect in form. ' Treat- 
ing ^e application as one under R. 4 of 

^ J.. was 

quite at liberty so to treat it — it was in 

nme, and there was no abatement of the 

Uflicial Assignee’s application. In my 

opinion this appeal should be dismissed 
With costs.' 

Burn, J . — I agree. 

P.R.S./V.S. Appeal dismissed. 


Cal 777 {F B) and AIR 1931 -p . 
o)i\ 30il/a6Z461, not Foil. fp 997 c 91 

(b) Civil P.C. (1,908), S. 11-Suit re 
cover arrears of kattubadi— Ar<^ument 
previous decision was given with respect to 
previous years has no bearing whether or 
not decision therein acts as res judicata. 

In a suit by a landlord to recover arrearc; 
cattubadi from the mokasadar and the usufruc- 
uaiy mortgagee from him, a prior decfsion 
cree.ng the landlord’s claim for Trrear, n re 
pect of previous years against the.=ame partie'7 
re.s judicata, .^nd because the landlord clahns 

i77.rotbe“ atg^dTha^tt^ habilllf 7" ^^7 

the question v. hether that decision does or does 

not operate as res judicata: A I R ir 7 

209 and AIR 1926 Pal 28S, Rel L [p .32 ^ q 1 2] 

yana for Appellants. 

B. J acjainiadlia Das — 
dents. 


for Hespon- 
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Madhavan Nair and Jackson, JJ. 

■ brt Srt Srt Bamachandra Deo and 

^.f/im-Plaintiffs-Appellants. ^ 

V. 

Sutapalli Bamamurty and others — 
-L'elendants Respondents. 

Appeal No. 260 of 1923, Decided on 

yfch January 1933, against decree of Addl 

Dist. Judge, Waltair, in O. S No 11 
of 1924. ■ 

(a) Civil P. C. (1908), S. 11-Principle of 

res jud.cata cannot be ignored on ground 

•■easoning in previous decision can be 
attacked on particular point. 

substantially 

finally decided by such Court, the principle of 
res judicata is not to be ignored merely on the 
ground that the reasoning' whether in law or 
therwise, of a previous decision can be attacked 
on a particular point: 37 I C 857; AIR 1993 


Madhavan Nair, /.—The plaintiff is 
the appellnt. This appeal arises out 

l\rnh7'^' plaintiff, the 

Maharaja of .Jeypore, in the Court of the 
Agency Additional District Judge of 
Ualtair for kattubadi for fche years 

30thJune^9l9 
and 30th June 1920. The suit is dir 

ected against the mokasadars of the’ 

Pachipenva estate and the usufructuarv 

mortgagees from the mokasadars of I 

^ portion of the suit mokasa. These usu 

t^uctuary mortgagees are defendants 12’ 

. These defendants contended that 
as being mortgagees from the mokasa 
dars there was no privity of contract 

theiefore they were not liable for rent 
payable by the mortgagors. Plai7f?ff 
pleaded that these defendants are esto 

913 o. tba fil, of .ho 
tanfc Agent, Korapufc, and in A q 
No. 3 of 1916 on.ho'fileo, .ho a;...' 
to the Governor, Vizagapatam, ffom 
questioning the plaintiff’s right to o^ 
tain kattubadi from them (issue 5)' 
The other contentions raised by the vS' 
ties were not pressed before us The 

earned Additional District Judge hS 
that the decisions referred 

.ho dofoodoot? , “* 

contention that they are nk r 

S*’t‘hatlh''''^'^‘ also 

the same; for 
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In O. S. No. 18 of 1918 the Maharaja 
of Jeypore claimed arrears of kattubadi 
for certain previous faslis. The main 
issue fought was the right of the Maha- 
raja to kattubadi. There was no speci- 
fic issue regarding the liability of the 
mortgagees to pay the kattubadi. The 
Assistant Agent decided against the 
Maharaja. On appeal after remand, in 
A. S. No, 3 of 1916 the agent decided in 
favour of the Maharaja and gave him a 
decree for the kattubadi claimed. Suta- 
palli Appanna the predecessor of the 
respondents was respondent 4 in that 
appeal. Tne learned xAdvocate-General 
on behall of the appellant argues that 
these decisions ^constitute res judicata 
in the present case and the respondents 
are precluded from raising their plea of 
non-liability on the strength of these 
decisions. Having regard to explana- 
tion 4 of S. 11, Civil P. C., which says : 

“ Any matter which might and ought to have 
been made ground of defence or attack in such 
former suit shall be deemed to have been a mat- 
ter directly and substantially in issue in such 
suit,” 

the fact that the plea of their non-liabi- 
lity was not expressly raised by the res- 
pondents’ predecessor may be ignored in 
deciding the question of res judicata and 
the appeal has been rightly argued by 
Mr. Jagannodha Das on behalf of the 
respondents as if the point was raised 
specifically and decided against their 
predecessor. His argument is that the 
decision in O. S. No. 18 of 1913 and in 
A. S. No. 3 of 1916 holding that the 
mortgagee is liable to pay the rent is an 
erroneous decision on a question of law 
and as such cannot operate as res judi- 
cata when the same question is raised bet- 
ween the same parties or their representa- 
tives in a subsequent suit. The question 
for us to decide is whether this argument 
can he upheld. In support of his con- 
tention, the respondent relies on a deci- 
sion of this Court in M angalathammal 
V. Narayanasxoami Ayyar (l). In that 
case it was held that: 

“Where a purchaser of property at a court-sale 
purchases it subject to a charge for maintenance, 
such purchaser cannot, under S. 69, Contract 
Act, recover from the owner in whoso hands it 
was so liable, payments made by him (the pur- 
chaser) towards maintenance to prevent the sale 
of the property.” 

It was objected that the question was 
res judicata in the plaintitT’s i. e., the 


purchaser’s favour, because in previous 
suit she recovered from the defendants 
money which she had paid in satisfac- 
tion of the maintenance charge. There 
was no dispute that in giving the judg- 
ment for the plaintiff in the previous 
suit the Court had arrived at an erro- 
neous conclusion on a point of law. The 
learned Judges overruled the contention 

as to res judicata in these words: 

“It has lone been settled by authority in this 
Court and cannot, we think, now be questioned 
that the erroneous decision by a competent tri- 
bunal on a question of law directly and substan- 
tially in issue between the parties to a suit does 
not prevent a Court from deciding the same qnes 
tion arising between the same parties in a subs,e- 
quent suit according to law.” 

provided the decision in the latter cash 
does not in any way question the cor- 
rectness of the former decree. If this 
decision lays down the correct law, then 
there can be no doubt that the respon- 
dent’s objection should be upheld, but ib 
has been pointed out in Bommadevara 
Venkata Narasimha Naidu v Andavohi 
Venkataratnam (2) that this decision 
does not accurately express the law. In 
that case Napier, J. who wrote the lead- 
ing judgment after an elaborate discus- 
sion of the question in the light of the 
Privy Council decision in Badar Bee 
fJahih Maricar Noordin (3) and also the 

English law came to the conclusion that: 

“ where a decision on a point of law whether it 
be on the construction of a document or of a 
statute or on Common law or on customary law 
settles a question that arises directly out of con- 
flicting views as to the rights of the parlies it is 
res judicata.” 

Sadasiva Ayyar, J. concurred with 
Napier, J. and pointed out that Wallis, 

C. J. in Secy, of State v. Alaharaja of 
Venkatogiri (4), has clearly changed the 
view to which he was a party in Alan- 
galanathammal v. Narayanasivami Ay 
yar (l). Shortly stated, in that case the 
Isarned Judges pointed out that if the 
question of law to be decided was a 
matter directly and substantially in 
issue in both suits within the meaning of 
S. 11, Civil P. C., then the previous do- 
cision on the question will be res judi- 
cata in the subsequent suit, provided of 
course the other conditions rtlating to 
res judicata are fulfilled. In Badar Bee 
V. Habib Alaricar Noordin (3), the ques- 
tion was whether the point of law, viz.^ 
the true construction of a will as to the 

2. (1917) 87 1 C 8h7-. 

3. (1909) A C 615=78 L J 0 P 161=101 L T 161* 

4. (1916) 86 1 C 266. 


1. (1907) 80 Mad 461=17 M L J 250, 
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estiDation of released funds was res 
Judicata by reason of a previous decision 
on the construction of the testator’s 
will. The previous decision clearly was 
a pure Question of law and their Lord- 
ships of the Privy Council held that the 
question was res judicata in these words: 

The cleciee of 1872 was a decision on the 
construction of the testator’s will as to the des- 
tinati 'H of funds released fioni the operation of 
th« trust declared under Cl G of the will 
The result is that it appears that the point raised 
by this appeal has ahead}' been adjudicated on 
and it is not open to the Court, in the case of the 

same question arising between the same parties, 
to review a previous decision not open to ap- 

p63. 1 • 

-Regarding this decision Napier, J. ob- 
served that it is to be noted that the 
Board drew no distinction between 
questions of law and mixed questions of 
fact and law. The decision Bomma- 
devara Venkata Narnsimha Naidu v. 
Andavoln Venkataratnam (2), wasffl- 
lowed in Doorvas Seshadri A?jyas v. Go. 
vindasicami PiUai (5), by the same 
Judges when a similar question arose for 
decision. In this connexion attention 
may also be drawn to the observations 
of their Lordships of the Privy Council 
in Boystedd v. CoTfimissioner Taxa- 
tion (6) at p, 165, Their Lordships ob- 
serve thus: 

L is settled, first, that the admission of a 
fact fundamental to the decision arrived at can- 
not be withdrawn and a fresh litigation starC d, 
with a view of obtaining another judgment upon 
a differenc assump ion of fact; secondly the 
same principle applies not only to an erroneous 
admission of a fundamental fact, but to an erro- 
neous assumption as to the legal quality of th^t 
fact. Parties are not permitted to begin fresh 
litigations because of new views they mav en- 
tertam 'of the law of the case, or new* versions 
which tr.ey present as to what should be a proper 
apprehension by the Court of the legal result 
either of the construction of the documents or 
tUe weight of certain circumstances If this 
were permitted litigation would have no end ex- 
cept when legal ingenuity is. exhausted. It is a 
principle of law that this cannot be permitted 

and there is abundant authority reiterating that 
principle ’ ^ 

The question was considered recently 
somewhat elaborately by a Full JBench 
of the Calcutta High Court in Tarini 
O/iaran Bhattacharya v. Kedarnath BaL- 
dar{7) see pp. 735 and 736 of 56 Cal, 
n the course of his observation, Een- 

jlL — pointed out that th e correct- 
5. AIR ly21 Mad 315=63 I C 189 — 

6 (1926) A C 165=95 L J P C 79=134 L T 

854=42 r L R 207. ^ 

^ 777=115 I C 593=66 Cal 723 


ness or otherwise of a judicial decision 
has no bearing on the question whether 
it does or does not operate as res judi- 
cata It. was also pointed out bv him 
that if it is found: 

that the matter directly and substantially in 

issue in the former suit has been heard and fin- 
ally decided by such Court, the principle of res 
judicata is not to be ignored merely on ih 
ground thit the reasoning whether in law or 

otherwise, of a previous decision can be attacked 
on a particular point.” 

This view follows from the lan- 
guage of S. li. Civil P. 0 ., and is sub- 
stantially the view adopted by our own 
Court m Bommadevura Venkata Nara- 
stmha Natdu v. Andavolu Venkata. 
7^tnam (2). The latest decision of the 

Bombay High Court in EeshavJagan. 

7iatn V. Gangadhar Y adneshicar ATP 
1931 Bom. 5,0 is also to the ^ ^ 

The next argument of Mi^ '. 'l-adha 
Das was that as the preset for 

the recovery of kattubadi f tom tlje mort- 
gagees for the years 19 18 , 1919, and 1920 
the decision that they svere not liable 
to pay the kattubadi in the previous 
fashs cannot be treated as res judicata 
as the causes of action in the two suits 
aie different. In support of this argu 
ment reference was made to the decision- 
ot the Pi ivy Council in Broken Hill Pro. 

Council (b). The question in that case 
related to the valuation under the I,ocal 

Wales There was an - adjudication for 

valuation in a previous year and the 
question was as to the valunion for the 
subsequent ymar. It was argued that 
the adjudication of the Court for the 

previous year would be res judicata as 

regards the adjudication (or the sub 

sequent years. Lord Carson rejected' 

the argument with the following obser 
vabions: 

“The prefent case relates to a new auest:..^ 
namely the valuation for a different j^ear and 
the liability for that \ear It is nr,r “ 

questio,” and therefore the principle f res mdP 
cata cannot apply ” ^ ^ ves juai- 

It was argued that these observations 
might well be applied to the present 
case also. The true significance of these 

tj, ^ Snnkarahnga Nadar & Bro 
thers V. Commissioner of Income in^ 

9. A I R 1930 Mad 209=126 I C 273— no , 

420 (PB). •* ^ 63 Mad 






Kamachandra Deo v. Ramamurty (Madhavan Nair, J.) 


P: 

928 Madras - 

-Judges dealt with both the decisions in 
Hoystead v. Comviissioner of Taxa- 
tion (6), (already referred to) and the 
•decision in Broken Hill Proprietary Co. 
V. Broken Hill Municipal Council (8) 
Referring to the latter decision the 
the learned Judges stated the following 

as the principle deducible from it : 

But if the question is decided by a Court 
on a reference which -depends upon considera- 
tion which may vary from year to year, e.g., 
tile case in BroJceyit Hill Proprietary Co. v. 
Prohen Hill Municipal Council (8) in which the 
average valuation had to bo taken there can be 
•no question of resljudicata.” 

■ ' The ’ observations of Lord Carson in 
■Broken' Hill Proprietary, Co. v. Broken 
Hill M unici pal Council (S) cannot there- 
fore help the respondent inasmuch as it 
is not and it cannot be alleged that the 
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Section 11, Civil P. C. makes no i 
ference to question of law or to cause 
action. Under that section if an h 
in which the matter directly and^e. 
stantially in issue has been directly, 
substantially in issue in a former 
between the same parties and if 
has been heard and finally decided I 
the decision on that issue is res juc* 
in the subsequent suit provided 
other conditions are fulfilled. Bol 
principle and on authority it fo. 


that the arguments that the pre 
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it is settled law thaUov 



the cause of action 
one every matter do 


fora suit be a recurring «« 

cided in the suit may be res judicata which was 
directly and substantially in* issue in the previ- 
, ous suit even though the decision in the former 

suit be erroneof^. Debi Prasad v. Jaldhar 
Mahton. (10).” 

. ' • ' I 




10. Pat 288=94 I C 353- 

it- .* ^ ■ 


decision was erroneous in law and ' 
it was given with respect to prev 
faslis.have no bearing on the .quest 
whether that decision does or doer 
operate asr es judicata. We must therer 
accept the contention of the lean 
Advocate-General that the decisio’ 

A. S. No. 3 of 1918 by the Agent to 
Governor, Vizagapatam, is res judit 
in .the present case and that the x 
pendents mortgagees are also liable 
the kattubadi claimed by the appella 
The decree of the lower Court in so 
as it exempts the respondents from sud 
liability is set aside with costs here a^ 
in the Court below. ; 

p.R.S./v.s. Appeal allowed,} 


END 
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